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INTRODUCTION 

The P e t i t i o n e r s  w i l l  b r i e f l y  address  t h e  Respondent's 

er roneous a l l e g a t i o n s  t h a t  t h e  f a c t s  a s  s t a t e d  a r e  n o t  supported 

i n  t h e  Record, so t h a t  t h i s  Court  can move on t o  t h e  l e g a l  i s s u e s  

involved.  K i l p a t r i c k  f i l e d  a Memorandum of  Law i n  oppos i t i on  t o  
* 

t h e  Defendant ' s  Motion f o r  Summary Judgement and a t t a c h e d  t h e  

Deposi t ion tes t imony of  M r .  and M r s .  S k l a r ,  which undisputed ly  

s t a t e d  t h a t  a t  leas t  one,  i f  n o t  t h r e e  dog warning s i g n s  w e r e  

pos ted  on t h e i r  p rope r ty  t h e  n i g h t  of t h e  i n c i d e n t  (A 1-8; R 235- 

314) .  K i l p a t r i c k ' s  own Memorandum admits  t h a t  one s i g n  w a s  

p r e s e n t  on t h e  i n t e r i o r  fence of  t h e  S k l a r ' s  p rope r ty  ( R  236).  

Relying on t h i s  undisputed evidence t h e  t r i a l  c o u r t  asked 

t h e  fol lowing ques t ion  t o  e s t a b l i s h  whether a f a c t  ques t ion  

e x i s t e d  on t h e  presence of  a dog warning s ign :  

THE COURT: I s n ' t  t h e  tes t imony clear  t h a t  a t  
l e a s t  one s i g n  w a s  up, perhaps n o t  two b u t  a t  
l e a s t  one was up? 

MR. SHIELDS ( P l a i n t i f f ' s  c o u n s e l ) :  Your 
Honor, I would r e s p e c t f u l l y  show t h e  c o u r t  
t h e  p i c t u r e s .  Every p o l i c e  o f f i c e r  has  
t e s t i f i e d  and t h e  p i c t u r e s  show--they a r e  
r i g h t  he re ,  Your Honor. These w e r e  
i d e n t i f i e d  as p a r t  of  t h e  record .  

THE COURT: The p o l i c e  t e s t i f i e d  t o  one t h i n g  
b u t  I s e e m  t o  r e c a l l  t h a t  i n  r ead ing  through 
t h e  t r a n s c r i p t s  t h a t  have been made p a r t  of 
t h e  r eco rd  t h a t  t h e  p a r t i e s  l i v i n g  i n  t h e  
house s a i d  t h a t  a t  leas t  one s i g n  w a s  up, 
t h a t  t h e  o t h e r  one they  had seen t h e  day 
be fo re  b u t  t h a t  two days  l a t e r  it wasn ' t  
t h e r e .  So I s t i l l  h a v e n ' t  any q u e s t i o n  of  
f a c t  on t h e  s i g n s .  

* Por t ions  of t h e  Record are a t t a c h e d  i n  t h e  Appendix t o  t h i s  
Br i e f  f o r  ease of  r e f e r e n c e .  The u n d e r l i n i n g  i s  t h a t  of 
t h e  Respondent, K i l p a t r i c k .  
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, 

MR. SHIELDS: Your Honor, the sign in 
question is seen in this picture if you go 
onto the premises. And once you are on the 
premises and in the jurisdiction of the dogs, 
if you look down towards Bayshore Drive and 
you look down that way, that is the sign. 

Now, I would respectfully point out to 
the court-- 

THE COURT: Hold on. That sign is on the 
outside of the gate. 

MR. SHIELDS: No, your Honor. You are inside 
the premises. You are inside. That picture 
is taken from inside the premises. 

The point is the court has hit on the 
fact that there are factual discrepancies in 
the record. The most recent case, the Adam 
Chevrolet/Bergman case, soon to be, Justice 
Barkett participated, cited-- 

THE COURT: Where is that? 

MR. GALLAGHER (Defendant's counsel): Taking 
all the facts to be true, there would be four 
signs on the property, two on the dog pen, 
warning of dogs ... 

. . . .  

THE COURT: I have understood the testimony 
from at least the deposition of the owners of 
the property that at least one of the signs 
on the perimeter was up and the other one was 
probably up. 

MR. GALLLAGHER: There is also usually sign 
right up here. It is in the left-hand corner 
of this picture. Obviously, it is not here. 
These pictures were taken by the police 
officer. We have to assume that the police 
officer did not take the signs down. 

THE COURT: That is the second sign that is 
questionable. 

MR. GALLAGHER: The sign that is 
questionable, clearly, this is the sign. 
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That warning i s  up on t h e  p rope r ty  t h e  n i g h t  
of  t h e  i n c i d e n t .  Whether he s a w  it, I cannot 
say one way or  t h e  o t h e r .  H e  den ie s  t h a t .  

( R  7 4 8 )  

. . . .  
THE COURT: And t h e r e  w a s  one s i g n  up, 
everybody ag rees .  

MR. SHIELDS: Your Honor, r e s p e c t f u l l y ,  
t h e r e  i s  a q u e s t i o n  a s  t o  where... There i s  a 
f a c t u a l  ques t ion  of  whether t h a t  w a s  warning 
t o  him under t h e  c i rcumstances . . .  

( R  750-751) 

The f a c t s  are j u s t  a s  t h e  P e t i t i o n e r  s t a t e d ,  and a r e  

s u b s t a n t i a t e d  i n  t h e  Record by t h e  Respondent's own p l ead ings  and 

test imony. The t r i a l  c o u r t  determined t h a t  t h e r e  w a s  no f a c t  

q u e s t i o n  s i n c e  it w a s  undisputed t h a t  a t  l e a s t  one warning s i g n  

was p r e s e n t  (if no t  t h r e e  s i g n s )  on t h e  n i g h t  K i l p a t r i c k  w a s  

i n j u r e d  ( R  235-314; 745-751). 

The amount of damages sought  by t h e  Respondent are important  

as they  s u b s t a n t i a t e  t h e  p u b l i c  p o l i c y  reasons  f o r  adher ing  t o  

t h e  Fireman's  Rule i n  F l o r i d a .  The Chief Judge of  t h e  Third  

D i s t r i c t  i nqu i r ed  as  t o  t h e  re levancy  of  t h e  amount of  t h e  

damages t o  t h e  a p p l i c a t i o n  of t h e  Fireman's  Rule. I n  response w e  

noted t h a t  wi thout  t h e  Rule homeowners o r  businessmen could no t  

r i s k  having a policeman or f ireman come o n t o  t h e  p rope r ty  because 

t h e  l i a b i l i t y  t o  t h e  policeman or f ireman would be f a r  more than  

what a b u r g l a r  could s t e a l ,  o r  what t h e  house would be worth. 

Add i t i ona l ly  t h e  Respondent does  n o t  deny t h a t  he i s  seek ing  a 

m i l l i o n  d o l l a r  recovery f o r  h i s  i n j u r y ,  r a t h e r  he simply says  

t h a t  he i s  n o t  t r y i n g  t o  recover  m o r e  t han  a m i l l i o n  d o l l a r s  fo r  
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a mere cut on his leg. 

The prospect of liability for homeowners of hundreds of 

thousands of dollars will require a decision to be made in each 

emergency. 

fire to burn or a thief to steal whatever he can. The owner's 

property loss could be a lot less than the liability to the 

attending fireman or policeman. 

is clearly contrary to the public policy reasons for having 

police and fire protection. 

The landowner would have to chose whether to allow a 

To require such decision making 

Along the same lines, if this Court finds that the Fireman's 

Rule defense is abrogated by the dog bite statute, then all dog 

owners will essentially be excluded from police and fire 

protection. This clearly inequitable result can be avoided, if 

the statute is applied, by adhering to the law that a bad dog sign 

is a complete defense in a dog injury case. The Respondent has 

presented no valid reason to abrogate either the Fireman's Rule 

or the bad dog sign defense. The Third District's Opinion must 

be reversed as it is contrary to the law and strong public policy 

in Florida favoring the retention of the Fireman's Rule. 

I. FIREMAN'S RULE IS FAVORED IN FLORIDA AND IS A 
COMPLETE DEFENSE TO ACTIONS AGAINST LANDOWNERS 

Kilpatrick's argument that he was not injured while 

discharging his professional duties is completely contrary to the 

facts and Florida law and is just another attempt to circumvent 

the Fireman's Rule. Kilpatrick testified that he first jumped 

over the concrete fence in the front yard of the Sklar's property 

and investigated the whole front of the house, looked into the 
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windows, etc.  t o  see i f  t h e  house had been b u r g l a r i z e d  ( R  443LHe 

s a w  an open window ( R  3 0 ) .  H e  t hen  jumped back over  t h e  f r o n t  

yard fence and walked around t o  t h e  rear of  t h e  house ( R  445).  

H e  s a i d  he heard dogs bark ing  about  a block away ( R  4 4 6 ) .  

Thinking t h a t  t h e r e  might be dogs i n  t h e  backyard he b e a t  on t h e  

g a t e  wi th  h i s  f l a s h l i g h t  t o  a rouse  t h e  dogs ( R  1 4 1 ;  448-449;  

559) .  

t h e  open window (R 450; 451; 453). Five  f e e t  from t h e  window h e  

heard a no i se  and tu rned  and s a w  t h e  dogs ( R  452).  H e  then  r a n  

back t o  t h e  fence and i n  jumping back over  it he w a s  i n j u r e d  

H e  then hopped over  t h e  fenced and proceeded d i r e c t l y  t o  

( R  455-456). 

K i l p a t r i c k  c la ims  t h a t  he i s  somehow removed from t h e  

Fireman's  Rule i f  h i s  i n j u r y  w a s  n o t  caused by a b u r g l a r  o r  by 

c l imbing i n  o r  o u t  of t h e  open window. 

f a l l  w i t h i n  t h e  scope of  t h e  Fireman's  Rule, a s  demonstrated by 

However t h e  f a c t s  c l e a r l y  

F l o r i d a  c a s e  law. 

Fireman's  Rule Appl ies  t o  Facts of  This  Case 
and R e f l e c t s  F l o r i d a ' s  Pub l i c  Po l icy .  

I n  Wilson v. F l o r i d a  Process ing Co., 368 So.2d 609  ( F l a .  3d 

DCA 1 9 7 9 )  t h e  p o l i c e  o f f i c e r  w a s  c a l l e d  t o  evacuate  r e s i d e n t s  o f  

a town due t o  escap ing  c h l o r i n e  gas .  

t h e  l eak .  H e  i nha l ed  some gas  and sued f o r  h i s  i n j u r i e s .  H i s  

c l a i m  w a s  ba r r ed  by t h e  Fireman's  Rule. 

Whitten v .  Miami-Dade Water & Sewer Author i ty ,  350 So.2d 430 

(F l a .  3d DCA 1978) w e r e  a l so  ba r r ed  from recovery when they  

inha l ed  c h l o r i n e  gas ,  when c a l l e d  t o  evacuate  c i t i z e n s  and d i v e r t  

t r a f f i c  from t h e  area. The c o u r t  r e s t a t e d  t h e  r u l e  t h a t  once 

H e  w a s  n o t  c a l l e d  t o  s t o p  

The p o l i c e  o f f i c e r s  i n  
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upon t h e  premises t h e  policeman has  t h e  s t a t u s  of  a l i c e n s e e  and 

t h e  landowner has  only  t h e  du ty  t o  r e f r a i n  from wanton neg l igence  

o r  w i l l f u l  conduct .  Whitten,  432. 

The s a m e  type  of argument t h a t  K i l p a t r i c k  makes w a s  r e j e c t e d  

i n  Wilson, supra  and i n  Adair  v .  The I s l a n d  Club, 225 So.2d 541 

( F l a .  2d DCA 1 9 6 9 ) .  The o f f i c e r  i n  Wilson claimed t h e  he w a s  

beyond t h e  scope of  h i s  normal d u t i e s  as a policeman when he 

inha l ed  c h l o r i n e  gas  whi le  evacua t ing  loca l  r e s i d e n t s .  The c o u r t  

r e fused  t o  a l l ow t h e  policeman t o  sue t h e  landowner s t a t i n g :  

It i s  p e r f e c t l y  obvious t h a t  t h e  evacua t ion  
of endangered c i t i z e n s  such as t h a t  under taken 
by Wilson forms a p a r t  of  p r e c i s e l y  what p o l i c e-  
man are h i r e d  t o  do and f a l l s  d i r e c t l y  under t h e  
o r d i n a r y  course  of  t h e  d u t i e s  of  t h a t  occupat ion.  

Wilson, a t  611 .  

S i m i l a r l y  i n  Adair  t h e  policeman w a s  c a l l e d  t o  render  a i d  t o  

d i s t r e s s e d  i n d i v i d u a l s  and make t h e  a r e a  s a f e  a f t e r  a gas  leak .  

The c l u b  manager asked t h e  o f f i c e r  t o  h e l p  him move a t ank  which 

w a s  h i t t i n g  a g a i n s t  a seawall. I n  r e l o c a t i n g  t h e  tank  t h e  

o f f i c e r  inha led  some of t h e  gas .  H e  sued,  c la iming  t h a t  h i s  

p o l i c e  d u t i e s  w e r e  completed and a t  t h e  t i m e  of 

changed from l i c e n s e e  t o  bus ines s  i n v i t e e .  The 

r e j e c t e d  t h i s  argument and upheld t h e  d i s m i s s a l  

Adair ,  543, 547. 

i n j u r y  h i s  s t a t u s  

a p p e l l a t e  c o u r t  

o f  h i s  complaint .  

K i l p a t r i c k  asserts t h a t  he w a s  n o t  c a l l e d  t o  t h e  premises  t o  

i n v e s t i g a t e  dogs and t h e r e f o r e  t h e  i n j u r y  from be ing  chased by 

dogs i s  n o t  r e l a t e d  t o  h i s  p o l i c e  d u t i e s  o f  i n v e s t i g a t i n g  a 

burg la ry .  This  t ype  of  argument has  been r epea t ed ly  r e j e c t e d  by 

F l o r i d a  c o u r t s  as w e l l  as o t h e r  j u r i s d i c t i o n s .  Sherman v. 
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Suburban Trust Co., 282 Md. 238, 384 A.2d 76 (1978)(officer 

called to investigate forgery could not recover for injury from 

coin changing machine); Fletcher v. Illinois Central Gulf 

Railroad Co., 679 S.W.2d 240 (Ky.App. 1984). 

The Respondent cites to no authority that the presence of 

dogs in a fenced-in yard of a house is a dangerous condition on 

the land. The trial court noted that there was no evidence 

whatsoever that the dogs were attack dogs, or had any dangerous 

propensities (R 742-744; 750). Kilpatrick's Complaint simply 

alleged that dogs were allowed to roam in the fenced-in area ( R  

750). There is no case that states that encountering dogs during 

a burglary investigation is a "totally unrelated life-threatening 

situation". That is because the presence of dogs is a common 

occurrence. It is so common that the police have specific 

procedures to be used if dogs are on the premises. 

importantly Kilpatrick had his own technique for dealing with 

dogs when he thought they were present (R 448-449; 452; 558-559). 

To offset the fact that the policeman cannot recover against 

More 

taxpayers for injuries sustained from dangers inherent in their 

jobs, funds are set up to compensate them, such as Workers' 

Compensation benefits. 

It is in recognition of the public nature of 
the duties performed by firemen, and the dangers 
inherent therein, that both state and municipal 
pension funds are established to compensate them 
in the event they suffer injury or death while 
acting in the course of their employment. 

Romedy v. Johnston, 193 So.2d 487, 491 (Fla. 
1st DCA 1967) 

Kilpatrick has not presented any support for his 
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allegation that having dogs is wanton or willful negligence such 

that he is entitled to sue the homeowners. Being chased by dogs 

is a normal risk. Assuming arguendo that it was negligent to 

own dogs, Kilpatrick still can not recover. This is the law of 

Florida and the public policy behind it has been succinctly 

reviewed recently by the Nevada Supreme Court: 

The origins of the rule lie in the area 
of tort law relating to the duty owed by an 
owner or occupier of land toward one who 
comes upon the land. See Prosser, Business 
Visitors and Invitees; 26 Minn.L.Rev. 573, 
608-612. The rule developed from the notion 
that taxpayers employ firemen and policemen, 
at least in part, to deal with future 
damages that may result from the taxpayers' 
own negligence. To allow actions by 
policemen and firemen against negligent 
taxpayers would subject them to multiple 
penalties for the protection. 2 Harper & 
James, The Law of Torts (1956) Section 27.14 

- 

pp. 1503-1504. 

A public safety officer in Steelman's 
position cannot base a tort claim upon 
damage caused by the very risk that he is 
paid to encounter and with which he is 
trained to cope. Giorgi v. Pacific Gas & 
Elec. Co., 266 Cal.App.2d 35, 72 Cal.Rptr. 
119 (1968); Walters v. Sloan, 571 P.2d 609 
(Cal. 1977). 

Such officers, in accepting the salary 
and fringe benefits offered for the job, 
assume all normal risks inherent in the 
employment as a matter of law and they may 
not recover from one who negligently creates 
such a risk. See e.g., Maltman v. Sauer, 84 
Wash.2d 975, 530 P.2d 254 (1975); Buren v. 
Midwest Industries, Inc., 380 S.W.2d 96, 
98-99 (Ky. 1964). If this were not the 
rule, citizens would be reluctant to seek 
the aid of a public safety officer or to 
have such aid sought in their behalf upon 
the fear that a subsequent claim for injury 
by the officer might be far more damaging 
than the initial fire or assault. To hold 
otherwise would create far too severe a 
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burden upon homeowners in keeping their 
premises reasonably safe for the unexpected 
arrivals of police or firemen. See Aravanis 
v. Eisenberg, 237 Md. 242, 206 A.2d 1 4 8  
( 1 9 6 5 ) .  

Steelman v. Lind, 634 P.2d 666, 667  
(Nev. 1 9 8 1 )  

As we have previously stated the million dollar damage claim 

of Officer Kilpatrick clearly substantiates the very reason for 

retaining the Firemen's Rule. His subsequent claim is certainly 

far more damaging to homeowners than what the burglar could 

steal. This Court should adhere to the rule. It was properly 

used as to Dr. Ferrer (Mrs. Sklar) and it should have been used 

to prevent a claim against the dog owner Mr. Sklar. 

11. F.S.A. SECTION 767.04 EXPRESSLY STATES THAT 
POSTING OF A BAD DOG SIGN IS A COMPLETE 
DEFENSE TO "ANY DAMAGES" CAUSED BY A DOG.. . 

Incredibly Kilpatrick ignores his own pleadings where he put 

before the court the testimony of both Mr. and Mrs. Sklar that 

their signs said "beware of dogs" ( R  235- 314; A 2;5).  

Kilpatrick erroneously claims that the defenses listed in 

Section 767.04 are not available if the dog causes personal 

injury, but does not bite the Plaintiff. He totally ignores the 

express language of the statute which says: 

.... no owner of any dog shall be liable for 
anv damaaes to anv Derson or his DroDertv 

L L  

wh& S U C ~  person ;hill mischievously or - 
carelessly provoke or aggravate the dog 
inflicting such damage; nor shall any such 
owner be so liable if at the time of any such 
iniurv he had disDlaved in a Drominent Dlace 
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on h i s  premises a s i g n  e a s i l y  r eadab le  
i nc lud ing  t h e  words "Bad Dog". 

F .S .A .  Sec t ion  767 .04 .  

The Respondent s t i l l  mi sapp l i e s  t h e  d i c t a  i n  S w e e t  v.  

Josephson, 173 So.2d 4 4 4  (F la .  1965)(which e x p r e s s l y  found t h a t  

Sec t ion  767 .04  d i d  n o t  r e p e a l  t h e  S t r i c t  L i a b i l i t y  S t a t u t e ,  

Sec t ion  7 6 7 . 0 1 ,  and t h a t  Sec t ion  767 .04  al lowed a s u i t  t o  b e  

brought  by a p l a i n t i f f  a g a i n s t  a dog owner, where t h e  P l a i n t i f f  

w a s  i n j u r e d  b u t  n o t  b i t t e n ) ;  and S t ickney  v.  Belcher Yacht I n c . ,  

4 2 4  So.2d 9 6 2  (F la .  3d DCA 1983) (which unquest ionably he ld  t h a t  

t h e  p o s t i n g  of a "Bad Dog" s i g n  s h i e l d e d  t h e  owner from s t a t u t o r y  

l i a b i l i t y  f o r  damages caused by a dog b i t e ) .  Nei ther  case even 

sugges t s  t h a t  t h e  "Bad Dog" s i g n  defense  i s  bottomed on whether 

t h e  dog i n j u r e d  or  b i t  t h e  P l a i n t i f f .  

Inc .  v.  S t ickney ,  450 So.2d 1111 (Fla.  1984) t h i s  Court h e l d  t h a t  

t h e  s t a t u t e  abrogated common law l i a b i l i t y  and t h a t  s t r i c t  

l i a b i l i t y  f o r  dog b i t e s  i s  imposed on ly  on dog owners, who are 

exonerated by t h e  p o s t i n g  of a "Bad Dog" s i g n .  

Vandercar v .  David, 9 6  So.2d 2 2 7  (F la .  3d DCA 1957) (de fenses  of 

c o n t r i b u t o r y  negl igence and assumption o f  t h e  r i s k  a v a i l a b l e  i n  

an a c t i o n  where a dog caused i n j u r y  o t h e r  t han  a b i t e ) ;  Knapp v.  

Rather i n  Belcher Yacht 

See a l so ,  

B a l l ,  175 So.2d 808 ( F l a .  3d DCA 1965) (no  r e j e c t i o n  of de fenses  

r equ i r ed  due t o  s t a t u t o r i l y  imposed l i a b i l i t y  f o r  dog i n j u r y ) .  

K i l p a t r i c k  had no cause  o f  a c t i o n  because t h e  S k l a r s  

breached no du ty  t o  him under t h e  Firemen's  Rule. 

b a s i s  f o r  h i s  a l l e g a t i o n  of t h e  e x i s t e n c e  o f  a " t o t a l l y  u n r e l a t e d  

l i f e - t h r e a t e n i n g  s i t u a t i o n "  (dogs i n  t h e  ya rd )  . Therefore  he 

There i s  no 
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at tempted t o  impose a b s o l u t e  l i a b i l i t y  upon M r .  S k l a r  under t h e  

dog- bi te  s t a t u t e .  This  s t r a t e g y  however i gno res  t h e  f a c t  t h a t  

t h e  Firemen's  Rule p reven t s  a c t i o n  a g a i n s t  M r .  Sk l a r .  

Even i f  K i l p a t r i c k  could r e l y  upon t h e  dog- bi te  s t a t u t e ,  h e  

i s  s t i l l  bar red  from recovery,  s i n c e  it w a s  undisputed t h a t  a t  

l e a s t  one, if no t  more s i g n s ,  warned of t h e  presence  of  dogs on 

t h e  premises.  The f a c t  t h a t  he d i d  n o t  see t h e  s i g n  does n o t  

change t h e  evidence t h a t  t hey  w e r e  t h e r e ,  nor  does  it p reven t  

t h e  a p p l i c a t i o n  of  t h e  s t a t u t e .  R a t t e C  v. Dual S e c u r i t y  Systems, 

373 So.2d 9 4 8  ( F l a .  3d DCA 1 9 7 9 ) .  

I n  F l o r i d a  a dog owner w i l l  n o t  be  he ld  l i a b l e  f o r  i n j u r i e s  

caused by h i s  dog where t h e  d i s p l a y s  a s i g n  on t h e  premises  

warning of  t h e  dog ' s  presence.  F.S.A. Sec t ion  7 6 7 . 0 4  ( 1 9 8 1 ) .  

Th is  complete defense  i s  a v a i l a b l e  i n  a c t i o n s  brought  under 

Sec t ion  767 .01 ,  which d e a l s  w i th  i n j u r i e s  o t h e r  t han  dog b i t e s .  

R a t t e t  v .  Dual S e c u r i t y  Systems, supra .  Therefore  t h i s  defense  

w a s  a v a i l a b l e  i n  t h e  p r e s e n t  case, where t h e  dog d i d  n o t  b i t e  

K i l p a t r i c k ,  b u t  merely chased him and t h e  defense  ba r r ed  t h e  

P l a i n t i f f ' s  a c t i o n .  

K i l p a t r i c k  mi s rep re sen t s  t h i s  C o u r t ' s  d e c i s i o n  i n  Jones  v.  

Ut ica  Mutual In s .  C o . ,  463 So.2d 1153 ( F l a .  1985) .  Jones  never  

addressed t h e  a p p l i c a t i o n  o f  s t a t u t o r y  de fenses  a t  a l l .  Rather 

t h e  i s s u e  i n  Jones  w a s  whether t h e  s t r i c t  l i a b i l i t y  s t a t u t e  

should impose a b s o l u t e  l i a b i l i t y ,  w i th  no c o n s i d e r a t i o n  of 

causa t ion .  I n  r e j e c t i n g  t h i s  premise,  t h i s  Court  s t a t e s  t h a t  t h e  

l e g i s l a t u r e  d i d  n o t  i n t end  s t r i c t  l i a b i l i t y  f o r  dog owners i n  

every i n s t a n c e  where t h e  a c t i o n s  of  a dog a r e  a f a c t o r  i n  an 
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i n j u r y .  

should apply.  

what defenses  are a v a i l a b l e  t o  t h e  dog owner. 

The opinion f i n d s  t h a t  t h e  r u l e s  o f  o rd ina ry  c a u s a t i o n  

Nowhere i n  t h a t  d e c i s i o n  i s  t h e r e  any r e f e r e n c e  t o  

Along t h e  s a m e  l i n e s  i n  Donner v .  Arkwright-Boston 

Manufactures Mutual Ins .  C o . ,  358 So.2d 2 1  ( F l a .  1978) t h i s  Court  

n o t e s  t h a t  a s t a t u t o r y  defense  would be t h a t  t h e  P l a i n t i f f  

v o l u n t a r i l y  exposed himself  t o  t h e  danger of  a v i c i o u s  dog 

wi thout  n e c e s s a r i l y  provoking or  aggrava t ing  him ma l i c ious ly  o r  

c a r e l e s s l y .  

t h e  s t a t u t e  being cons t rued  t o  v i r t u a l l y  make t h e  owner an 

i n s u r e r  of t h e  dog ' s  conduct .  Jones ,  1156. Donner w a s  n o t  c i t e d  

as a u t h o r i t y  r ega rd ing  de fenses  t o  dog i n j u r i e s ,  s i n c e  Jones  does  

The c i t i n g  of  Donner i n  Jones  w a s  i n  r e f e r e n c e  t o  

n o t  address  t h i s  i s s u e  a t  a l l .  

The c a r d i n a l  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  i s  t h a t  p l a i n  

and unambiguous language i n  a s t a t u t e  needs no c o n s t r u c t i o n  and 

creates t h e  obvious du ty  t o  en fo rce  t h e  l a w  according t o  i t s  

t e r m s .  Jones ,  sup ra ,  1156. Van P e l t  v. H i l l i a r d ,  75 F l a .  7 9 2 ,  

78  So. 693 (1918).  The s t a t u t e  c l e a r l y  s tates t h a t  "no owner of 

any dog s h a l l  be l i a b l e  f o r  any damage ... i f  a t  t h e  t i m e  of any 

such i n j u r y  he had d i sp l ayed  i n  a prominent p l a c e  on h i s  premises  

a s i g n  e a s i l y  r eadab le  i n c l u d i n g  t h e  words "Bad Dog". F .S .A.  

767 .04 .  

p o s i t i o n  t h a t  t h e  s t a t u t o r y  dog s i g n  defense  does n o t  apply t o  

i n j u r i e s  caused by dogs. 

Rule. 

Rule i s  n o t  a p p l i e d  t o  M r .  S k l a r .  

K i l p a t r i c k  has  p re sen ted  no a u t h o r i t y  t h a t  suppor t s  h i s  

H i s  a c t i o n  i s  ba r r ed  by t h e  Fireman's  

The dog s i g n  defense  must be  pe rmi t t ed ,  i f  t h e  Fireman's  
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CONCLUSION 

The Respondent h a s  p re sen ted  no pe r suas ive  l e g a l  b a s i s  f o r  

a b o l i s h i n g  t h e  Fireman's  Rule o r  t h e  s t a t u t o r y  dog s i g n  defense .  

The Judgment f o r  P e t i t i o n e r ,  S k l a r ,  t h e  landowner/dog owner, must  

be r e i n s t a t e d  under t h e  F i remen ' s  Rule and under t h e  s t a t u t e s  

r e l a t i n g  t o  dogs. 
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