
IN THE SUPREME COURT OF FLORIDA 

STATE FARM FIRE AND CASUALTY COMPANY , 
P e t i t i o n e r ,  

EXECUTIVE HEALTH SERVICES, INC., CASE NO.: 69,897 
- -  and WAYNE 0. MONTGOMERY, M.D..t%^. - - 

. 
Respondents .  

On Not ice To Invoke'  ~ i % ~ . r & t i o n a r ~  
J u r i s d i c t i o n  To Review A D e c i s i o n  Of The 

Second Dis t r ic t  C o u r t  Of Appeal .............................................. 

PETITIONER'S INITIAL BRIEF ON TBE HERITS 

TERRENCE E. KEHOE 
HAAS , BOEHM , BROWN , RIGDON , 

SEACREST & FISCHER, P.A. 
P o s t  O f f i c e  Box 2593 
Orlando,  F l o r i d a  32802-2593 
(30 5) 898-5920 

A t t o r n e y s  f o r  P e t i t i o n e r  



TABLE OF CONTENTS 

TABLE OF CONTENTS................................. i 

TABLE OF CITATIONS................................ i i 

PRELIMINARY STATEMENT............................. 1 

STATEMENT OF THE CASE AND OF THE FACTS............ 1 

SUMMARY OF THE ARGUMENT.. . . . . . . . . . . . . . . . . . . . . . . . . . 8 

SECOND D I S T R I C T ' S  D E C I S I O N  APPLYING 
THE D O C T R I N E  OF E S T O P P E L  TO C R E A T E  
COVERAGE SPECIFICALLY EXCLUDED FROM 
POLICY I S  ERRONEOUS AND MUST BE REVERSED. 11 

A. S e c o n d  D i s t r i c t  M i s a p p l i e d  
Law of E s t o p p e l  

B. S e c o n d  D i s t r i c t  M i s c o n s t r u e d  
T h e  T e r m  "Malpracticen 

C .  P o l i c y  C o n s i d e r a t i o n s  

SECOND D I S T R I C T  CORRECTLY RULED THAT 
PROFESSIONAL LIABILITY EXCLUSION PRECLUDED 
COVERAGE. 2 7  

A. F l o r i d a  C a s e s  2 9 

B. O u t  of S t a t e  C a s e s  3 2  

CERTIFICATE OF SERVICE............................ 3 7  



CASE 

A m a n  P o l i c v h o l d e r s  I n s .  Co .v . Michota ,  
156 Ohio 578, 103  N.E.2d 817 (1952) 

A n t l e s  v .  Aetna C a m t v  & S u r e t v  Co . , 
221Cal.App.2d 438, 34Cal .Rep .508  (1963) 

Brockbank v .  T ~ v e l e r s  I n s u m c e  Co. , 
1 2  A.D.2d 691, 207 N.Y.S.2d 723 (1960) 

Burns v.  C o n s o l i d a t e d  American I n s u r a n c e  Co.,  
359 So.2d 1203 ( F l a .  3d DCA 1978) 

C o l e m n  v .  Val l e v  F o r g e I n s w r a n c e  Co., 
432 So.2d 1368  ( F l a .  2d DCA 1983) 

Crown L i f e  I n s u r a n c e  Co. v ,  McBride, 
472 So.2d 870 ( F l a .  4 t h  DCA 1985) 

Durden v.  American H o s p i t a l  S u w ~ l v  C o r ~ .  
375 So.2d 1096 ( F l a .  3d DCA 1979) 

a E. J. Evans Co. v.  O h i o  S t a t e  L i f e  I n s u r a n c e  Co., 
144 So.2d 833 ( F l a .  2d DCA 1962) 

m' -Y.'s Fund I n d e m i t v  Co. I 

42 Wash.2d 655, 257 P.2d 221 (1953) 

Havston v. A l l s t a t e  I n s u r a n c e  C0.r 
290 So.2d 67 ( F l a .  3d DCA 1974) 

H ,- I n s u r a n c e  Co . , 
458 So.2d 7 1  ( F l a .  3d DCA 1984) 

H y d w l i c  Eq-t Systems and F-ations, I n c .  
v .  Pennsvlv- Millers Mutual  I n s u r a n c e  Co., 

277 So.2d 53 ( F l a .  3d DCA 1973) 

- f  

476 So.2d 1282 ( F l a .  1985) 

on V .  D a w m r  
257 So.2d 282 ( F l a .  3d DCA 1972) 

K K ~ r a n k l i n e  COO f 
472 F.2d 1073 ( 5 t h  C i r .  1973) 

K J l e r r  v .  Commercial Cas .  I n s .  Co, , 
1 7 1  Pa.Super.  488, 90 A.2d 387 (1952) 

PAGE 

3  3  



K m e r  v.  Uni ted  S e r v i c e s  Automobile A s s o c ~ t i o n ,  
436 So.2d 935 ( F l a .  4 t h  DCA 1983) 

M a n w e  C o r ~ .  v.  F i r s t  S t a t e  I n s u r a n c e  Co,, 
374 So.2d 1100 ( F l a .  2d DCA 1979) 

M- t a l  of  Greater Mimi, I n c .  
v.  Wolfson, 327 So.2d 883 ( F l a .  3d DCA 1976) 

Mutual o f  Omaha I n s u r a n c e  Co. v.  E a k u ,  
337 So.2d 418 ( F l a .  2d DCA 1976) 

N e i l i n a e r  - v.  B a p t i s t  H o s p ~ l  of  M W .  I n c . ,  
460 So.2d 564 ( F l a .  3d DCA 1984) 

N e w  AmsLerdam C a s u a l t y  Co. v .  Knowles, 
95 So.2d 413 ( F l a .  1957) 

N o r t h e m  I n s u r a n c e  Co. v .  S u ~ e r i o r  C o u r t ,  
91 Cal.App.3d 541, 154  Cal.Rep. 1 9 8  (1979) 

Norton v.  South  M m  H o s u a l  Found&on, I n c . ,  
375 So.2d 42 ( F l a .  3d DCA 1979) 

0 o ~ a n i ,  
1 1 8  So.2d 850 ( F l a .  2d DCA 1960) 

P-rance Co. v .  W& I 

425 So.2d 1181  ( F l a .  2d DCA 1983) 

Radoff v.  North Ame&an Co., 
358 So.2d 1138 ( F l a .  3d DCA 1978) 

Riccobgno v.  C o r d i s  C o r ~ .  , 
341 So.2d 805 ( F l a .  3d DCA 1977) 

F i x  L 1 s  P a c k h  Co., I n c .  v.  F l o r i d a  F m  

268 So.2d 560 ( F l a .  4 t h  DCA 1972) 

- 
Bureau Mutual I n s u r a n c e  Co., 

276 So.2d 37 ( F l a .  1973) 

ces,  I n c .  v  1 I m c e  Co. 
418 So.2d 305 ( F l a .  5 t h  DCA 1982) 

w e  L w o r  S t o r e s  # 1  v .  United S t a t g s  F a  
Insurance, 243 So.2d 228 ( F l a .  1st DCA 1971) 

Uni iax .  I n c .  v .  F a c t o r y  I n s u r a n c e  A s s o c l a m  
. . 

I 

328 So.2d 448 ( F l a .  1st DCA 1976) 



a W i l l i a m s  v .  N e w  Ena land  M u t u a l  L i f e  I n s u r a n c e  Co., 2 1  
419 So.2d 766  ( F l a .  1st DCA 1982)  

Z D '  I 

382 So.2d 829 ( F l a .  4 t h  DCA 1980)  

OTHER AUTHORITIES 

A r t .  V, § 3 ( b )  ( 3 ) ,  F l a .  C o n s t .  7  

§458 .305 (3 )  , F l a .  S t a t .  ( 1981 )  2  3  

§624 .605 (1 )  ( k )  , F l a .  S t a t .  (1981)  22 

§627 .351 (4 )  , F l a .  S t a t .  ( 1985 )  22  

§627 .351 (7 )  ( b )  , ( d )  , F l a .  S t a t .  ( 1981 )  22 ,23  

S627 -357 (1) , F l a .  S t a t .  ( 1981 )  2 3  

$768.57 (1) (a )  , F l a .  S t a t .  ( 1985 )  22 

a 16B Appleman, I n s u r a n c e  Law and  P r x t i c e ,  S9090 (1981 )  1 4  

B l a c k ' s  Law D i c t i o n a r y  864 ( 5 t h  e d .  1979 )  22 

1 8  Couch on I n s u a n c e  2d ,  §71:40 ( r e v .  e d .  1 9 8 3 )  1 4  



PRELIMINARY STATEMENT 

I n  t h i s  b r i e f ,  t h e  P e t i t i o n e r ,  STATE FARM FIRE AND CASUALTY 

COMPANY, w i l l  b e  r e f e r r e d  t o  a s  " S t a t e  Farm". The R e s p o n d e n t s ,  

EXECUTIVE HEALTH SERVICES, INC . , and WAYNE 0. MONTGOMERY, M .D . , 
w i l l  b e  r e f e r r e d  t o  a s  " r e s p o n d e n t s "  o r  by  t h e i r  r e s p e c t i v e  

names. The Appendix a t t a c h e d  t o  t h i s  b r i e f  w i l l  b e  r e f e r r e d  

t o  a s  "App." , f o l l o w e d  by  t h e  a p p r o p r i a t e  p a g e  number.  The 

r e c o r d  on a p p e a l  w i l l  b e  r e f e r r e d  t o  a s  " R " ,  f o l l o w e d  b y  t h e  

a p p r o p r i a t e  p a g e  number.  

STATEMENT OF THE CASE AND OF THE FACTS 

T h i s  c a s e  a r i s e s  f r o m  a  d e c l a r a t o r y  j u d g m e n t  a c t i o n  o n  

e a n  i n s u r a n c e  c o v e r a g e  i s s u e .  

On J a n u a r y  2 5 ,  1 9 8 2 ,  R o b e r t  Ray w e n t  t o  E x e c u t i v e  H e a l t h  

S e r v i c e s ,  I n c . ,  a  f a c i l i t y  i n  t h e  b u s i n e s s  o f  r e n d e r i n g  m e d i c a l  

s e r v i c e s ,  f o r  a  m e d i c a l  e x a m i n a t i o n  ( R  1 3 5 )  . H e  ha3 r e c e i v e d  

a s p l i n t e r  i n  h i s  t h i g h  f rom a n  a c c i d e n t  a t  work ( R  8 3 ) .  Mr. Ray 

was s e a t e d  i n  a n  examin ing  room o n  a  t a b l e  u sed  s o l e l y  f o r  medical  

e x a m i n a t i o n s  ( R  9 4 ) .  D r .  Montgomery e n t e r e d  t h e  e x a m i n i n g  r o o m ,  

a s k e d  M r .  Ray wha t  h i s  p r o b l e m  was,  and r ev i ewed  t h e  i n f o r m a t i o n  

a v a i l a b l e  t o  h i m  f r o m  t h e  n u r s e ' s  c h a r t .  A f t e r  M r .  R a y  h a d  

e x p l a i n e d  t o  D r .  Montgomery wha t  had happened, t h e  d o c t o r  i n s t r u c t e d  

M r .  Ray t o  l i e  down on t h e  t a b l e  s o  h e  c o u l d  g e t  a  b e t t e r  l o o k  

a t  t h e  i n j u r y .  I n  t h e  p r o c e s s  o f  c o m p l y i n g  w i t h  t h e  d o c t o r ' s  

i n s t r u c t i o n s ,  M r .  Ray f e l l  back  h e a v i l y  o n  t h e  e x a m i n i n g  t a b l e ,  

t h e  t a b l e  u p - e n d e d  and  M r .  Ray f e l l  o n  h i s  r i g h t  s h o u l d e r  ( R  

1 



8 2 - 8 4 ) .  M r .  Ray s u b s e q u e n t l y  s u e d  E x e c u t i v e  H e a l t h  S e r v i c e s ,  

1 n c . I  and D r .  Montgomery f o r  damages  a r i s i n g  o u t  o f  t h e i r  a l l e g e d  

n e g l i g e n c e  ( R  32-34) . 
E x e c u t i v e  H e a l t h  S e r v i c e s  was  c o v e r e d  b y  a  c o m p r e h e n s i v e  

i n s u r a n c e  p o l i c y  i s s u e d  b y  S t a t e  F a r m ,  e f f e c t i v e  f r o m  J u n e  1 9 ,  

1 9 8 1  t o  J u n e  1 9 ,  1 9 8 2  ( R  5 - 3 1 ) .  T h e  p o l i c y  p r o v i d e d  a  number 

o f  c o v e r a g e s ,  i n c l u d i n g  c o v e r a g e s  f o r  p r o p e r t y  d a m a g e  b o d i l y  

i n  j u r y ,  p r e m i s e s  m e d i c a l  p a y m e n t s  a n d  p e r s o n a l  i n  j u r y .  T h e  

SMP L i a b i l i t y  I n s u r a n c e  Form p r o v i d e d  c o v e r a g e  f o r  b o d i l y  i n j u r y  

l i a b i l i t y :  

The Company w i l l  p a y  o n  b e h a l f  o f  t h e  i n s u r e d  
a l l  s u m s  w h i c h  t h e  i n s u r e d  s h a l l  b e c o m e  
l e g a l l y  o b l i g a t e d  t o  p a y  a s  damages  b e c a u s e  
o f  b o d i l y  i n j u r y  o r  p r o p e r t y  damage  t o  w h i c h  
t h i s  i n s u r a n c e  a p p l i e s ,  caused by an occur rence  
and a r i s i n g  o u t  o f  t h e  o w n e r s h i p ,  m a i n t e n a n c e  
o r  u s e  o f  t h e  insured premises  and a l l  o p e r a t i o n s  
n e c e s s a r y  o r  i n c i d e n t a l  t o  t h e  b u s i n e s s  
o f  t h e  named i n s u r e d  c o n d u c t e d  a t  o r  f r o m  
t h e  i n s u r e d  p r e m i s e s  . . . (App. 11) . 

The p o l i c y ,  however ,  c o n t a i n e d  a  p r o f e s s i o n a l  l i a b i l i t y  exc lus ion :  

PROFESSIONAL LIABILITY EXCLUSION ENDORSEMENT 

Form A 

T h i s  e n d o r s e m e n t  mod l f  i e s  s u c h  i n s u r a n c e  . . 
. a 

a s  1s a f f c u d e d  b v  the w r o v l s l o n s  o f  t h e  

SMP LIABILITY INSURANCE 

COMPREHENSIVE GENERAL LIABILITY INSURANCE 

D e s c r i p t i o n  o f  O p e r a t i o n s :  

PARAMEDIC & PRE-EMPLOYMENT EXAMS 

It with r e s p e c t  t o  any o p e r a t i o n s  
d e s c r i b e d  above  o r  d e s i g n a t e d  i n  t h e  p o l i c y  
a s  s u b j e c t  t o  t h i s  e n d o r s e m e n t ,  t h e  i n s u r a n c e  



d o e s  n o t  a o ~ l v  t o  b o d i l y  i n i u r v  . . o r  p r o p e r t y  
damage d u e  t o :  

1. f h e  r e n d e r h a  o f  o r  f a i l u r e  t o  r e n d e r  

( a )  m e d i c a l  s u r g  i c a l  d e n t a l  x - r a y  
o r  n u r s i n g  s e r v i c e  o r  t r e a t m e n t ,  o r  
t h e  f u r n i s h i n g  o f  f o o d  o r  b e v e r a g e s  
i n  c o n n e c t i o n  t h e r e w i t h ;  

( b )  
t o  h e a l t h  o r  o f  a  ~ r o f e ~ i o n a l  - n a t u r e  ; 

(App. 16 ;  e m p h a s i s  a d d e d ) .  

T h e  i n t r o d u c t o r y  p o r t i o n  o f  t h e  p o l i c y  c o n t a i n s  a  w a i v e r  

p r o v i s i o n  which s t a t e s :  

No p e r m i s s i o n  a f f e c t i n g  t h i s  i n s u r a n c e  s h a l l  
e x i s t ,  o r  w a i v e r  o f  a n y  p r o v i s i o n  b e  v a l i d ,  
u n l e s s  g r a n t e d  h e r e i n  o r  e x p r e s s e d  i n  w r i t i n g  
a d d e d  h e r e t o .  No p r o v i s i o n ,  s t i p u l a t i o n  
o r  f o r f e i t u r e  s h a l l  b e  h e l d  t o  b e  w a i v e d  
b y  a n y  r e q u i r e m e n t  o r  p r o c e e d i n g  o n  t h e  
p a r t  o f  t h i s  Company r e l a t i n g  t o  a p p r a i s a l  
o r  t o  a n y  e x a m i n a t i o n  p r o v i d e d  f o r  h e r e i n .  
( R  6 )  

I t  i s  u n d i s p u t e d  t h a t  E x e c u t i v e  H e a l t h  S e r v i c e s  knew when 

it c o n t r a c t e d  w i t h  S t a t e  Farm t h a t  i t  was c o n t r a c t i n g  f o r  c e r t a i n  

p r o p e r t y  a n d  l i a b i l i t y  i n s u r a n c e  , b u t  n o t  f o r  p r o f e s s i o n a l  

m a l p r a c t i c e  i n s u r a n c e  ( R  1 3 1 ,  2 1 0 ,  233 -34 )  . The r e s p o n d e n t s  

s t i p u l a t e d  t h a t  t h e  S t a t e  F a r m  p o l i c y  was  n e v e r  i n t e n d e d  t o  

c o v e r  m a l p r a c t i c e  ( R  2 2 4 ) .  Q u i n c e  ~ a n n o n l ,  t h e  S t a t e  Farm a g e n t  

who o b t a i n e d  t h e  i n s u r a n c e  p o l i c y  f o r  E x e c u t i v e  H e a l t h  S e r v i c e s  

a t  i s s u e ,  t e s t i f i e d  a s  f o l l o w s :  

1 ~ r .  C a n n o n  is  a l s o  a n  o f f i c e r  and a  d i r e c t o r  o f  E x e c u t i v e  
H e a l t h  S e r v i c e s ,  I n c .  ( R  202) . 



Q O k a y .  I n  g e n e r a l ,  w h a t  i n  g e n e r a l  d i d  
t h e y  t e l l  y o u ?  W h a t  k i n d  o f  p o l i c y  d i d  
t h e y  w a n t  t o  w r i t e ?  You h a d  p h y s i c i a n s  
who worked  t h e r e .  You h a d  t h e  p r o p e r t y .  
What d i d  t h e y  want  you t o  write f o r  them? 

A T h e y  w a n t e d  m e  t o  c o v e r  t h e i r  e x p o s u r e s .  
N O W ,  I s u b m i t t e d  t h i s  t o  t h e  c o m p a n y  a n d  
t h e y  c a m e  b a c k ,  o f  c o u r s e  - w e  d o n ' t  - S t a t e  
Farm d i d  n o t  write m a l p r a c t i c e .  

Q Okay. F o r  p h y s i c i a n s ?  

Executive A F o r  p h y s i c i a n s .  S o  t h e y  knew, md 
m t h  S e r m e s  and  P r o ~ e r t i e s  b o t h  kn- 
ye were n o t  c o v e r  ncr p r o f e s s  

M r .  Young: Okay .  J u s t  a  m i n u t e .  I d i d n ' t  
g e t  a  c h a n c e  t o  make a n  o b j e c t i o n  t o  t h a t  
q u e s t i o n .  B u t  I t h i n k  h e ' s  a l r e a d y  s t a t e d  
t h a t  t h e  i n t e n t i o n  was  t o  p r o v i d e  c o v e r a g e  
f o r  e v e r y t h i n g  e x c e p t  m a l p r a c t i c e .  

A R i g h t .  

Q Y e a h .  The  o n e  t h i n g  you had n o  i n t e n t i o n  
o f  c o v e r i n g  was  t h e  m a l p r a c t i c e  t h a t  m i g h t  
o c c u r  w i t h  r e g a r d  t o  t h e  p r o f e s s i o n a l  p e o p l e ,  
d o c t o r s  and n u r s e s ;  c o r r e c t ?  

A R i g h t .  ( R  210-11; e m p h a s i s  a d d e d ) .  

M r .  Cannon a l s o  t e s t i f i e d  t h a t  t h e  p r e s i d e n t  of  t h e  c o r p o r a t i o n ,  

t h e  e x e c u t i v e  v i c e - p r e s i d e n t ,  a n d  t h e  b o a r d  o f  d i r e c t o r s  a l l  

knew t h a t  t h e r e  was  n o  m a l p r a c t i c e  i n s u r a n c e  i n  t h e  S t a t e  Farm 

p o l i c y  ( R  2 3 4 ) .  T h e  c l i n i c ' s  d o c t o r s  were r e q u i r e d  t o  h a v e  

t h e i r  own m a l p r a c t i c e  i n s u r a n c e  ( R  1 3 4 ) .  D r .  Montgomery h i m s e l f  

knew t h a t  E x e c u t i v e  H e a l t h  S e r v i c e s '  i n s u r a n c e  p o l i c y  w i t h  S t a t e  

F a r m  d i d  n o t  c o v e r  m e d i c a l  m a l p r a c t i c e  and  t h a t  h e  had t o  o b t a i n  

h i s  own m a l p r a c t i c e  i n s u r a n c e ,  which h e  d i d  ( R  9 1 ,  96-97 1 0 2 )  . 
A t  n o  t i m e  d i d  M r .  C a n n o n  e v e r  i n t e n d  o r  r e p r e s e n t  t o  E x e c u t i v e  



H e a l t h  S e r v i c e s  o r  D r .  Montgomery t h a t  p r o f e s s i o n a l  m a l p r a c t i c e  

was c o v e r e d  by  t h e  S t a t e  Farm p o l i c y  ( R  211 ,  2 3 4 ) .  

When D r .  Mon tgomery  was  o n  d u t y  o n  J a n u a r y  2 5 ,  1 9 8 2 ,  h e  

was  n o t  a  d i r e c t o r  o f  t h e  c o r p o r a t i o n  a n d  had  n o  s u p e r v i s o r y  

a u t h o r i t y  o n  m a t t e r s  o u t s i d e  h i s  i m m e d i a t e  s p h e r e  o f  m e d i c a l  

t r e a t m e n t  ( R  81 ,  1 1 8 ,  1 4 0 ,  2 3 0 ) .  D r .  Mon tgomery  was  o p e r a t i n g  

a s  a n  i n d e p e n d e n t  c o n t r a c t o r  p r o v i d  i n g  m e d i c a l  s e r v i c e s  t o  t h e  

c l i n i c  a t  t h e  t i m e  o f  t h e  a c c i d e n t  ( R  87 -88 ,  1 1 9 ) .  I t  was  o n l y  

a f t e r  M r .  R a y ' s  a c c i d e n t  t h a t  D r .  Montgomery became a n  o f f i c e r  

i n  E x e c u t i v e  H e a l t h  S e r v i c e s ,  I n c .  ( R  8 2 ) .  

S t a t e  F a r m  f i l e d  a  d e c l a r a t o r y  judgment  a c t i o n  t o  d e t e r m i n e  

i f  t h e  Ray a c c i d e n t  was c o v e r e d  b y  i t s  p o l i c y ,  and  i f  it t h e r e f o r e  

had  a  d u t y  t o  d e f e n d  a n d  i n d e m n i f y  t h e  r e s p o n d e n t s .  S t a t e  Farm 

contended t h a t  t h e  p o l i c y  d i d  n o t  p r o v i d e  c o v e r a g e  b e c a u s e  M r .  R a y ' s  

a c c i d e n t  f e l l  w i t h i n  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  ( R  

39-70) . S t a t e  Farm a l s o  c o n t e n d e d  t h a t  t h e  p o l i c y  d i d  n o t  a p p l y  

t o  D r .  M o n t g o m e r y ,  a r g u i n g  h e  was n o t  a n  i n s u r e d  u n d e r  t h e  

p o l i c y .  Both  s i d e s  moved f o r  summary  j u d g m e n t ,  a g r e e i n g  t h a t  

t h e r e  were n o  i s s u e s  o f  m a t e r i a l  f a c t  t o  b e  r e s o l v e d  ( R  75-76, 

1 4 4 - 4 7 ,  1 5 2 - 8 3 ) .  S t a t e  F a r m  a r g u e d  t h a t ,  a s  a  m a t t e r  o f  law 

M r .  R a y ' s  a c c i d e n t  f e l l  w i t h  t h e  p r o f e s s i o n a l  l i a b i l i t y  exc lus ion ,  

w h i l e  t h e  r e s p o n d e n t s  a r g u e d  M r .  R a y ' s  a c c i d e n t ,  a s  a mat ter  

o f  l a w ,  f e l l  w i t h i n  t h e  g e n e r a l  l i a b i l i t y  p r o v i s i o n  a n d  n o t  

t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n .  The t r i a l  c o u r t 2  g r a n t e d  

k i r c u i t  C o u r t ,  T e n t h  J u d i c i a l  C i r c u i t ,  P o l k  County,  F l o r i d a .  



summary  j u d g m e n t  f o r  S t a t e  F a r m ,  f i n d i n g  t h a t  t h e  p r o f e s s i o n a l  

l i a b i l i t y  e x c l u s i o n  a p p l i e d  (R 187-88) . The judgment  was amended 

nunc  p r o  t u n c  on  Augus t  2 2 ,  1986 .  

E x e c u t i v e  H e a l t h  S e r v i c e s  and D r .  Montgomery a p p e a l e d  t h a t  

judgment  t o  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l ,  a r g u i n g  t h a t  

M r .  R a y ' s  a c c i d e n t  d i d  n o t  f a l l  w i t h i n  t h e  p r o v i s i o n s  o f  t h e  

p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n ,  and t h a t  S t a t e  Farm was e s t o p p e d  

f rom d e n y i n g  c o v e r a g e .  

T h e  S e c o n d  D i s t r i c t  a f  f  irmed o n  t h e  p o l i c y  e x c l u s i o n  i s s u e ,  

f i n d i n g  M r .  R a y ' s  a c c i d e n t  c l e a r l y  f e l l  w i t h i n  t h e  p r o f e s s i o n a l  

l i a b i l i t y  e x c l u s i o n  (App.  4 ) .  H o w e v e r ,  t h e  S e c o n d  D i s t r i c t  

r e v e r s e d  t h e  summary  j u d g m e n t  o n  a n  e s t o p p e l  i s s u e .  I t  f o u n d  

t h e  r e s p o n d e n t s 1  a r g u m e n t  t h a t  b e f o r e  t h e  a c c i d e n t  a  S t a t e  Farm 

a g e n t  ( C a n n o n )  had  s t a t e d  t o  E x e c u t i v e  H e a l t h  S e r v i c e s  t h a t  

t h e  p o l i c y  p r o v i d e d  f u l l  and c o m p l e t e  l i a b i l i t y  t o  t h e  i n s u r e d ,  

e x c e p t  c o v e r a g e  f o r  m e d i c a l  m a l p r a c t i c e ,  p r e s e n t e d  a n  i s s u e  

o f  m a t e r i a l  f a c t .  T h e  c o u r t  r u l e d  t h a t  i t  c o u l d  n o t  c o n c l u d e  

t h a t  t h e  a l l e g e d  s t a t e m e n t  a b o u t  c o v e r a g e  c o u l d  n o t  h a v e  b e e n  

a  r e p r e s e n t a t i o n  t h a t  t h e r e  was more c o v e r a g e  t h a n  was a c t u a l l y  

p r o v i d e d  b y  t h e  p o l i c y .  "The p o l i c y  terms d i d  n o t  e x c l u d e  f r o m  

c o v e r a g e  o n l y  m a l p r a c t i c e ,  a s  t h e  a g e n t  is a l l e g e d  t o  have  s a i d ,  

b u t  e x c l u d e d  , among o t h e r  t h i n g s  , t h e  ' r e n d e r i n g  o f  . . . a n y  

s e r v i c e  . .. c o n d u c i v e  t o  h e a l t h  .... r n The c o u r t  f u r t h e r  s t a t e d  

t h a t  it c o u l d  n o t  c o n c l u d e  w h e t h e r  a n y  s u c h  r e p r e s e n t a t i o n  was  

made a t  a t i m e  a f t e r  t h e  p o l i c y  was i s s u e d  and b e f o r e  t h e  a c c i d e n t  

a (App. 4 -5) .  The Second D i s t r i c t  d e n i e d  S t a t e  F a r m ' s  M o t i o n  f o r  



R e h e a r i n g ,  M o t i o n  f o r  R e h e a r i n g  e n  b a n c ,  and R e q u e s t  f o r  C e r t i -  

f i c a t i o n  t o  t h e  F l o r i d a  S u p r e m e  C o u r t .  The  S e c o n d  D i s t r i c t ' s  

i v e  H e a l t h  S e r v i c e s .  o p i n i o n  i s  r e p o r t e d  a s  E x e c u t  I n c .  v .  S t a t e  

F  arm F i r e  and C a s u a l  t v  C o . ,  4 9 8  So.2d 1 2 6 8  ( F l a .  2d DCA 1 9 8 6 )  

(App. 6 - 8 ) .  

S t a t e  Farm f i l e d  a  N o t i c e  To I n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t .  

By o r d e r  d a t e d  May 11, 1 9 8 7 ,  t h i s  C o u r t  a c c e p t e d  t h i s  c a s e  f o r  

review. T h i s  C o u r t  h a s  j u r i s d i c t i o n  p u r s u a n t  t o  A r t .  V, §3 (b)  ( 3 )  , 
F l a .  C o n s t .  



SECOND D I S T R I C T ' S  DECISION APPLYING THE 
DOCTRINE OF ESTOPPEL TO CREATE COVERAGE 
SPECIFICALLY EXCLUDED FROM POLICY I S  ERRONEOUS 
AND MUST BE REVERSED. 

The Second D i s t r i c t ' s  d e c i s i o n  m i s a p p l i e d  t h e  law of e s t o p p e l ,  

and m i s c o n s t r u e d  t h e  u s e  o f  t h e  term " m a l p r a c t i c e "  i n  t h i s  c a s e ,  

and t h e r e f o r e  mus t  b e  r e v e r s e d .  

I t  is  f u n d a m e n t a l  i n s u r a n c e  l aw  t h a t  t h e  d o c t r i n e  o f  e s t o p p e l  

c a n n o t  b e  u sed  t o  c r e a t e  c o v e r a g e  c l e a r l y  e x c l u d e d  i n  a  w r i t t e n  

c o n t r a c t  o f  i n s u r a n c e .  I t  i s  u n d i s p u t e d  t h a t  E x e c u t i v e  H e a l t h  

S e r v i c e s ,  Inc . ,  c o n t r a c t e d  wi th  S t a t e  Farm f o r  a  p o l i c y  o f  i n s u r a n c e  

w h i c h  c o n t a i n e d  t h e  e x c l u s i o n  f o r  l i a b i l i t y  f o r  b o d i l y  i n j u r i e s  

a r i s i n g  o u t  o f  t h e  r e n d e r i n g  o f  p r o f e s s i o n a l  s e r v i c e s  a t  i s s u e  

h e r e .  T h e  p o l i c y  e x c l u s i o n  is  c l e a r  a n d  u n a m b i g u o u s .  A t  n o  

t i m e ,  b e f o r e  o r  a f t e r  t h e  p o l i c y  was  i s s u e d ,  b e f o r e  o r  a f t e r  

M r .  R a y ' s  a c c i d e n t ,  d i d  t h e  r e s p o n d e n t s  b e l i e v e  t h a t  t h e  S t a t e  

F a r m  p o l i c y  p r o v i d e d  l i a b i l i t y  c o v e r a g e  f o r  p r o f e s s i o n a l  

m a l p r a c t i c e .  T h e r e f o r e ,  c o v e r a g e  d i d  n o t  e x i s t  and  S t a t e  Farm 

is e n t i t l e d  t o  summary judgment a s  a  m a t t e r  o f  l aw.  

P r o p e r  a p p l i c a t i o n  o f  t h i s  e s t o p p e l  r u l e  o b v i a t e s  t h e  need  

t o  a p p l y  any  o f  t h e  r e c e n t l y  f o r m u l a t e d  e x c e p t i o n s  t o  t h a t  r u l e ,  

a s  w e l l  a s  t h e  n e e d  t o  d e t e r m i n e  w h e t h e r  S t a t e  F a r m ' s  a g e n t  

i n c o r r e c t l y  t o l d  E x e c u t i v e  H e a l t h  S e r v i c e s  i t  h a d  more  c o v e r a g e  

t h a n  t h e  S t a t e  F a r m  p o l i c y  a c t u a l l y  p r o v i d e d .  Howeve r ,  e v e n  

a p p l y i n g  t h e  e s t o p p e l  e x c e p t i o n s ,  a s  a  m a t t e r  o f  l a w  n o n e  a r e  

a p p l i c a b l e  . M r .  C a n n o n  p r o v i d e d  u n c o n t r a d i c t e d  t e s t i m o n y  t h a t  
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E x e c u t i v e  H e a l t h  S e r v i c e s  knew it was n o t  c o v e r e d  f o r  p r o f e s s i o n a l  

l i a b i l i t y ,  e x a c t l y  wha t  t h e  p o l i c y  d e l i v e r e d  t o  E x e c u t i v e  H e a l t h  

S e r v i c e s  p r o v i d e s .  E x e c u t i v e  H e a l t h  S e r v i c e s  knew t h a t  a n d  

r e q u i r e d  i t s  d o c t o r s  t o  a c q u i r e  t h e i r  own m a l p r a c t i c e  i n s u r a n c e  

s o m e t h i n g  t h a t  D r .  Montgomery d i d .  T h e r e  was obvious ly  no r e l i a n c e  

b y  E x e c u t i v e  H e a l t h  S e r v i c e s  o r  D r .  Mon tgomery  o n  a n y  a l l e g e d  

m i s r e p r e s e n t a t i o n  b y  M r .  Cannon. 

Add i t  i o n a l l y ,  t h e  S e c o n d  D i s t r i c t  s t r e t c h e s  l o g i c  i n  a n  

a t t e m p t  t o  e s t a b l i s h  c o v e r a g e  and o v e r r i d e  t h e  e x p r e s s  p r o v i s i o n s  

o f  t h e  i n s u r a n c e  c o n t r a c t  b y  c r e a t i n g  a d i s t i n c t i o n  b e t w e e n  

t h e  " p r o f e s s i o n a l  l i a b i l i t y n  e x c l u s i o n  and t h e  term " m a l p r a c t  icen.  

T h e  u s e  o f  t h e  term " m a l p r a c t i c e n  i n  t h e  law and by  a l l  p a r t i e s  

i n  t h i s  case r e f l e c t s  t h e  term i s  u s e d  s y n o n y m o u s l y  w i t h  t h e  

term " p r o f e s s i o n a l  l i a b i l i t y " .  T h e r e  i s  n o  m a t e r i a l  i s s u e  o f  

f a c t  as t o  t h e  i n t e n t  o f  t h e  p a r t i e s  i n  t h e  u s e  o f  t h e s e  terms,  

a s  t o  t h e  r e p r e s e n t a t i o n s  o f  t h e  p a r t i e s ,  a n d  a s  t o  r e l i a n c e  

on t h e  r e p r e s e n t a t i o n s  t o  t h e  r e s p o n d e n t s  d e t r i m e n t .  T h e r e f o r e r  

S t a t e  F a r m  was  e n t i t l e d  t o  a summary  j u d g m e n t  a n d  t h i s  C o u r t  

mus t  r e i n s t a t e  t h a t  judgment .  

A d d i t i o n a l l y ,  t h i s  C o u r t ' s  d e c i s i o n  c o u l d  h a v e  a wide ranging 

e f f e c t  on t h e  i n s u r a n c e  i n d u s t r y  i n  t h i s  s t a t e .  To a l l o w  F l o r i d a  

c o u r t s  t o  a p p l y  t h e  d o c t r i n e  o f  e s t o p p e l  s o  a s  t o  a l l o w  a n  

i n s u r e d  c o v e r a g e  which is e x p r e s s l y  e x c l u d e d  f r o m  h i s  i n s u r a n c e  

p o l i c y ,  a n d  f o r  w h i c h  h e  p a i d  a b s o l u t e l y  n o  premium, w i l l  w r e a k  

h a v o c  i n  t h e  i n s u r a n c e  i n d u s t r y .  P r o p e r  a p p l i c a t i o n  o f  t h e  

d o c t r i n e  o f  e s t o p p e l  s o  as t o  p r e c l u d e  c o v e r a g e  e x p r e s s l y  excluded 



i n  a p o l i c y  o f  i n s u r a n c e  w i l l  r e s t o r e  o r d e r  a n d  l o g i c  t o  t h e  

l a w .  

SECOND DISTRICT CORRECTLY RULED THAT PROFESSIONAL 
LIABILITY EXCLUSION PRECLUDED COVERAGE. 

The u n d i s p u t e d  e v i d e n c e  shows t h a t  E x e c u t i v e  H e a l t h  S e r v i c e s ,  

I n c . ,  a f a c i l i t y  i n  t h e  b u s i n e s s  o f  r e n d e r i n g  m e d i c a l  s e r v i c e s  , 
had  a n  i n s u r a n c e  p o l i c y  w i t h  S t a t e  Farm which  p r o v i d e d  l i a b i l i t y  

f o r  b o d i l y  i n j u r i e s  e x c e p t  f o r  t h o s e  b o d i l y  i n  j u r i e s  which  o c c u r r e d  

d u r i n g  t h e  r e n d e r i n g  o f  p r o f e s s i o n a l  s e r v i c e s ,  i .e. , m a l p r a c t i c e  

i n s u r a n c e .  T h e  u n d i s p u t e d  e v i d e n c e  f u r t h e r  r e v e a l s  t h a t  D r .  

Montgomery,  w h i l e  s e r v i n g  a s  a n  independent c o n t r a c t o r  f o r  Execut ive  

H e a l t h  S e r v i c e s ,  was on d u t y  as  a p h y s i c i a n  on  J a n u a r y  2 5 ,  1 9 8 2 .  

I n  t h a t  c a p a c i t y ,  h e  b e g a n  p r o f e s s i o n a l  t r e a t m e n t  i n  an examinat ion 

o f  a  p a t i e n t ,  R o b e r t  Ray. I n  t h e  c o u r s e  o f  t r e a t m e n t  on  o r d e r  

o f  D r .  M o n t g o m e r y ,  M r .  Ray p e r f o r m e d  a n  a c t  t o  r e s u l t i n g  i n  

t h e  c o l l a p s e  o f  t h e  e x a m i n i n g  t a b l e .  D r .  M o n t g o m e r y  was t h u s  

c l e a r l y  r e n d e r i n g  m e d i c a l  s e r v i c e  o r  t r e a t m e n t  , o r  s e r v i c e  o r  

t r e a t m e n t  c o n d u c i v e  t o  h e a l t h  o r  o f  a p r o f e s s i o n a l  n a t u r e .  

T h e  g r e a t  w e i g h t  o f  l e g a l  a u t h o r i t y  i n  b o t h  F l o r i d a  and o t h e r  

s t a t e s  d e m o n s t r a t e s  t h a t  M r .  R a y ' s  i n j u r y  f a l l s  w i t h i n  t h e  

p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  o f  t h e  S t a t e  F a r m  p o l i c y .  

T h e r e f o r e ,  t h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  t h a t  t h e  S t a t e  F a r m  

p o l i c y  wou ld  n o t  p r o v i d e  c o v e r a g e  t o  E x e c u t i v e  H e a l t h  S e r v i c e s  

and D r .  Montgomery  f o r  M r .  R a y ' s  a c c i d e n t  i s  c o r r e c t  a n d  m u s t  

b e  a f  f irmed . 



SECOND D I S T R I C T ' S  DECISION APPLYING THE 
DOCTRINE OF ESTOPPEL TO CREATE COVERAGE 
SPECIFICALLY EXCLUDED FROM POLICY I S  ERRONEOUS 
AND MUST BE REVERSED. 

T h e  d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t  a p p l y i n g  t h e  d o c t r i n e  

o f  e s t o p p e l  i n  t h i s  case  is  e r r o n e o u s  o n  l e g a l ,  f a c t u a l ,  a n d  

p o l i c y  g r o u n d s ,  and t h e r e f o r e  m u s t  b e  r e v e r s e d .  

T h e  S e c o n d  D i s t r i c t  r u l e d  t h a t  t h e  r e s p o n d e n t s  ' a r g u m e n t  

t h a t  b e f o r e  t h e  a c c i d e n t  Q u i n c e  C a n n o n  had  s t a t e d  t o  E x e c u t i v e  

H e a l t h  S e r v i c e s  t h a t  t h e  S t a t e  F a r m  p o l i c y  p r o v i d e d  f u l l  a n d  

c o m p l e t e  l i a b i l i t y  c o v e r a g e  t o  E x e c u t i v e  H e a l t h  S e r v i c e s ,  e x c e p t  

c o v e r a g e  f o r  m e d i c a l  m a l p r a c t i c e ,  w a r r a n t e d  r e v e r s a l  o f  t h e  

summary judgment .  The c o u r t  s t a t e d  t h a t  w h i l e  r e p r e s e n t a t i o n s  

b y  a n  a g e n t  a s  t o  c o v e r a g e  u n d e r  a n  i n s u r a n c e  p o l i c y  made b e f o r e  

t h e  p o l i c y  i s  i s s u e d  d i d  n o t  e s t o p  t h e  i n s u r e r  f r o r n  d e n y i n g  

c o v e r a g e ,  s u c h  r e p r e s e n t a t i o n s  made a f t e r  t h e  i s s u a n c e  o f  t h e  

p o l i c y  a n d  b e f o r e  t h e  i n c i d e n t  g i v i n g  r i s e  t o  t h e  c l a i m  c a n  

e s t o p  t h e  i n s u r e r  f r o m  d e n y i n g  c o v e r a g e .  4 9 8  So .2d  a t  1 2 6 9 .  

The c o u r t  s t a t e d  t h a t  i t  c o u l d  n o t  c o n c l u d e  w h e t h e r  t h e  a l l e g e d  

s t a t e m e n t  a b o u t  c o v e r a g e  c o u l d  n o t  h a v e  b e e n  a r e p r e s e n t a t i o n  

t h a t  t h e r e  was more c o v e r a g e  t h a n  was a c t u a l l y  p r o v i d e d  b y  t h e  

S t a t e  F a r m  p o l i c y ,  a n d  c o u l d  n o t  c o n c l u d e  w h e t h e r  a n y  s u c h  

r e p r e s e n t a t i o n  was made a t  a t i m e  a f t e r  t h e  p o l i c y  was i s s u e d  

and b e f o r e  M r .  R a y ' s  a c c i d e n t .  M. a t  1270 .  



A .  Second D i s t r i c t  M i s a p p l i e d  Law o f  E s t o p p e l  

T h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  is e r r o n e o u s  b e c a u s e  i t  

a p p l i e s  t h e  d o c t r i n e  o f  e s t o p p e l  t o  a matter o f  c o v e r a g e ,  s o m e t h i n g  

t h i s  C o u r t  r u l e d  was i m p e r m i s s i b l e  i n  F i x  L ' s  P a c k i n a  Co.. Inc .  v. 

F l o r i d a  F a r m  B u r e a u  M u t u a l  I n s u r - c e  C o . ,  276  So.2d 37  ( F l a .  

1 9 7 3 )  . T h e  S e c o n d  D i s t r i c t  d i d  n o t  d i s c u s s  F u .  I n  

L's, t h i s  C o u r t  s p e c i f i c a l l y  a d o p t e d  t h e  d e c i s i o n  o f  t h e  F o u r t h  

D i s t r i c t  i n  S i x  L ' s  P a c k i n a  C o . .  I n c .  v .  F l o r i d a  F a r m  B u r e a u  

M u t u a l  I n s u r m c e  Co., 268  So.2d 560  ( F l a .  4 t h  DCA 1 9 7 2 ) ,  w h e r e  

t h e  F o u r t h  D i s t r i c t  s t a t e d :  

T h e  g e n e r a l  r u l e  is  w e l l  e s t a b l i s h e d  
t h a t  t h e  d o c t r i n e  o f  w a i v e r  a n d  e s t o p p e l  
b a s e d  u p o n  t h e  c o n d u c t  o r  a c t i o n  o f  t h e  
i n s u r e r  ( o r  h i s  a g e n t )  i s  n o t  a p p l i c a b l e  
t o  m a t t e r s  o f  coverage  a s  d i s t i n g u i s h e d  
f r o m  t h e  g r o u n d s  f o r  forfeiture . . . I n  o t h e r  
w o r d s ,  w h i l e  a n  i n s u r e r  may b e  e s t o p p e d  
b y  i t s  c o n d u c t  f r o m  s e e k i n g  a f o r f e i t u r e  
o f  a p o l i c y ,  t h e  i n s u r e r ' s  coverage  o r  
r e s t r i c t i o n s  on t h e  coverage c a n n o t  b e  e x t e n d e d  
b y  t h e  d o c t r i n e  o f  w a i v e r  and e s t o p p e l .  

2 6 8  So.2d a t  5 6 3  ( e m p h a s i s  i n  o r i g i n a l )  . F i x  L ' s  i n v o l v e d  a 

v a l u e  r e p o r t i n g  f o r m  p o l i c y  f o r  f i r e  i n s u r a n c e .  T h e  v a l u e  o f  

t h e  p r o p e r t y  a t  i s s u e  was r e p o r t e d  o n l y  a f t e r  t h e  l o s s .  T h e  

i n s u r e d  c o n s i s t e n t l y  f i l e d  l a t e  r e p o r t s  a n d  c l a i m e d  t h a t  t h e  

i n s u r e d  w a i v e d  t h e  c o n t r a c t u r a l  r e q u i r e m e n t  t h a t  t h e  i n s u r e d  

f i l e d  m o n t h l y  v a l u e  r e p o r t s .  T h e  i n s u r a n c e  p o l i c y  a t  i s s u e  

i n  S i x  L ' s  c o n t a i n e d  a w a i v e r  p r o v i s i o n  i d e n t i c a l  t o  t h e  w a i v e r  

p r o v i s i o n  p r e s e n t  i n  t h e  S t a t e  F a r m  p o l i c y .  Id. a t  562 ;  s e e  

a p .  3  s u r s r a .  T h e  F o u r t h  D i s t r i c t  a f f i r m e d  a summary  j u d g m e n t  



a f o r  t h e  i n s u r e r  on t h e  g r o u n d  t h a t  t h e  f i l i n g  o f  t h e  m o n t h l y  

v a l u e  r e p o r t s  went t o  coverage  f o r  which t h e  d o c t r i n e s  o f  w a i v e r  

and e s t o p p e l  were n o t  a p p l i c a b l e .  The F o u r t h  D i s t r i c t  s t a t e d :  

... u n d e r  F l o r i d a  Law and t h e  overwhelming 
we igh t  of  t h e  m a j o r i t y  t h e  d o c t r i n e  of  wa ive r  
and e s t o p p e l  is n o t  a v a i l a b l e  t o  b r i n g  w i t h i n  
t h e  c o v e r a g e  of  t h e  p o l i c y  r i sks  n o t  c o v e r e d  
b y  i t s  terms.  T h e r e  a r e  t h e r e f o r e  no  i s s u e s  
of  f a c t  t o  b e  d e t e r m i n e d  w h i c h  would a f f e c t  
t h e  a p p l i c a b i l i t y  o f  t h e  d o c t r i n e  of  waiver  
and e s t o p p e l .  The d o c t r i n e  is  s i m p l y  n o t  
a p p l i c a b l e  . 

u. a t  564 ( f o o t n o t e  o m i t t e d ) .  I t  is  beyond d i s p u t e  t h a t  t h e  

p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  i n  t h e  S t a t e  Farm p o l i c y  g o e s  

t o  c o v e r a g e ,  n o t  f o r f e i t u r e .  I n  accord  w i t h  t h e  S i x  L ' s  r u l i n g ,  

t h e r e  a r e  t h e r e f o r e  n o  i s s u e s  o f  f a c t  t o  b e  d e t e r m i n e d  w h i c h  

would o r  c o u l d  a f f e c t  t h e  a p p l i c a b i l i t y  of t h e  d o c t r i n e  of t h e  

e s t o p p e l ,  and t h e r e f o r e  t h e  Second D i s t r i c t ' s  r u l i n g  t o  t h e  

c o n t r a r y  is e r r o n e o u s  and c a n n o t  s t a n d .  

T h i s  C o u r t  h a s  n e v e r  r e c e d e d  from t h e  S i x  L ' s  r u l e .  Other  

D i s t r i c t  C o u r t s  o f  A p p e a l  h a v e  a p p l i e d  t h e  S ~ J  L ' s  r u l e  a n d  

h e l d  t h a t  t h e  d o c t r i n e s  o f  w a i v e r  and e s t o p p e l  c a n n o t  be  used 

t o  c r e a t e  o r  t o  e x t e n d  c o v e r a g e  which  is  n o t  p r o v i d e d  i n  t h e  

w r i t t e n  c o n t r a c t  i n s u r a n c e .  S t a r 1  i t e  S e r v i c e s .  I n c .  v .  

P r u d e n t i a l  I n s u r a n c e  Co., 418 So.2d 305,  306-07 ( F l a .  5 t h  DCA) , 
s s e d ,  421 So.2d 518 ( F l a .  1982) ; -e Corp. V.  F i r s t  

S t a t e  I n s u r a n c e  Co. ,  374  So.2d 1 1 0 0 ,  1 1 0 2  ( F l a .  2d DCA 1 9 7 9 ) ;  

Rad o f f  v .  N o r t h  A w r  c a n  Co. ,  3 5 8  So.2d 1 1 3 8 ,  1 1 3 9  ( F l a .  3d 

DCA 1978) ;  U n i j a x .  I n c .  v .  F a c t o r y  I n s u r a n c e  A s s o c i a t i o n ,  328  

S o . 2 d  4 4 8 ,  4 5 5  ( F l a .  1st DCA), c e r t .  d e n i e d ,  3 4 1  So.2d 1086  



( F l a .  1 9 7 6 ) ;  H-tatc. I n s u c e  C o . ,  290 So.2d 67 ,  

69 (F l a .  3d DCA 1974);  Hydraul ic E q i g m e n t  S v s t e m s  a n  d  F a b & a t i o n s .  

I n c .  v .  P e n n s v l v a n i a  Mi l l e r s  M u t u a l  I u c e  Co . ,  277  So.2d 

53 ,  56-57 ( F l a .  3d DCA 1 9 7 3 ) ;  J o h n s o n  v .  Dawson ,  257  So .2d  2 8 2 ,  

2 8 4  ( F l a .  3d DCA) , c*. W i e d ,  2 6 6  So.2d 6 7 3  ( F l a .  1 9 7 2 )  ; 

S t a t e  L i a u o r  S t o r e s  81 v .  U n i t e d  S t a t e s  F i r e  I n s u r n n c e  Co,, 

2 4 3  So.2d 2 2 8 ,  2 3 3 - 3 5  ( F l a .  1st DCA 1 9 7 1 ) .  See - m i n e r  

v .  F r a n k l i n  L i f e  I n s u r a n c e  Co., 472 F.2d 1 0 7 3  , 1 0 7 7  ( 5 t h  C i r  .) , 
c e r t .  d e n i e d ,  4 1 4  U.S. 80  ( 1 9 7 3 ) ;  1 6 B  A p p l e m a n ,  I n s u r a n c e  Law 

an- $9090 (1981 )  ; 1 8  Couch on  I n s u r a n c e  2d S71:  40 ( r e v .  

e d .  1 9 8 3 ) .  

I n  S t a r l i a h t  S e r v i c e z ,  mr t h e  F i f t h  D i s t r i c t  a p p l i e d  

t h i s  b o d y  o f  case law i n  a f f i r m i n g  summary  j u d g m e n t  f o r  t h e  

d e f e n d a n t  i n s u r e r .  S t a r l i g h t  S e r v i c e s  s o u g h t  e n f o r c e m e n t  o f  

a g r o u p  i n s u r a n c e  c o n t r a c t  h a v i n g  a n  " a c t i v e  work r e q u i r e m e n t "  

a s  a c o n d i t i o n  o f  c o v e r a g e .  On d e f e n d a n t ' s  m o t i o n  f o r  summary 

j u d g m e n t ,  t h e  i n s u r e d  a r g u e d  t h a t  a n  a g e n t ' s  s t a t e m e n t  t h a t  

t h e  claim would b e  a c c e p t e d  c r e a t e d  a n  i s s u e  o f  f a c t  as t o  whether 

t h e  i n s u r e r  waived t h e  c o n t r a c t u a l  p r e r e q u i s i t e s  t o  a n  e m p l o y e e  

b e c o m i n g  i n s u r e d .  I n  a f f i r m i n g  , t h e  c o u r t  i n v o k e d  t h e  " w e l l  

s e t t l e d "  F l o r i d a  r u l e  t h a t  t h e  d o c t r i n e s  o f  w a i v e r  and  e s t o p p e l  

a r e  n o t  a p p l i c a b l e  t o  ma t t e r s  o f  c o v e r a g e .  T h e  c o u r t  s t a t e d  

t h a t  " [ s l  i n c e  t h e  a c t i v e  work r e q u i r e m e n t  was  o n e  o f  c o v e r a g e ,  

t h e  a l l e g e d  w a i v e r  o f  t h a t  p r o v i s i o n  b y  P r u d e n t i a l ' s  a g e n t  is 

o f  n o  moment. C o n s e q u e n t l y  t h e r e  was n o  d i s p u t e  o f  a material 

f a c t  a n d  t h e  t r i a l  c o u r t ' s  summary  j u d g m e n t  i s  AFFIRMED." 418 

So.2d a t  3 0 7  ( e m p h a s i s  i n  o r i g i n a l )  . S i m i l a r l y ,  t h e  a l l e g e d  



o r a l  r e p r e s e n t a t i o n s  b y  S t a t e  F a r m ' s  a g e n t  a r e  o f  n o  moment .  

The s t a t e m e n t s  a r e  n o t  m a t e r i a l  f a c t s  i n  t h i s  d i s p u t e  b e c a u s e  

t h e  l a n g u a g e  o f  t h e  p o l i c y  e x c l u s i o n  is c l e a r  and unambiguous,  

and is b i n d i n g  on b o t h  t h e  i n s u r e r  and  t h e  i n s u r e d .  

I n  U n i i u ,  w, 3 2 8  So.2d a t  454-55 ,  t h e  F i r s t  D i s t r i c t  

a f f  irmed a  summary judgment  i n  f a v o r  o f  t h e  i n s u r e r  a n d  s t a t e d  

a s  f o l l o w s :  

A p p e l l a n t ' s  t h i r d  a rgumen t ,  t h a t  a p p e l l e e  
is e s t o p p e d  f r o m  a s s e r t i n g  t h a t  U n i j a x  d i d  
n o t  s u s t a i n  a n  i n s u r e d  l o s s ,  is n e c e s s a r i l y  
f o u n d e d  u p o n  t h e  p r o p o s i t i o n  t h a t  m a t t e r s  
o f  c o v e r a g e  ( a s  d i s t i n c t  f r o m  c o n t e n t i o n s  
o f  f o r f e i t u r e )  a r e  s u b j e c t  t o  t h e  d o c t r i n e s  
o f  w a i v e r  and e s t o p p e l .  T h i s  is a n  e r r o n e o u s  
v i e w  o f  t h e  l a w ,  w h i c h  h a s  b e e n  r e j e c t e d  
b y  F l o r i d a  c o u r t s .  F i x  L ' s  P a c k .  Co., Inc .  v, 
F l o r i d a  Farm Bur .  Mut. I n s .  Co., S u p  .C t  . F l a  . 
1 9 7 3 ,  2 7 6  S o . 2 d  3 7  a f f i r m i n g  F l a . A p p . 4 t h  
1 9 7 2 ,  2 6 8  So.2d 5 6 0 ;  H a v s t o n  v .  A l l s t a t e  
I n s .  C o . ,  F l a . A p p . 3 d  1 9 7 4 ,  290  So .2d  6 7 ;  
R a m  mer ' v .  F  r a n k l i n  L i f e  I n s .  Co .  , 472  F.2d 
1 0 7 3  ( 5 t h  C i r .  1 9 7 3 )  ; J o h n s o n  v .  D a w s o n ,  
F l a . A p p . 3 r d  1 9 7 2 ,  2 5 7  S o . 2 d  2 8 2 ;  a n d  s e e  
c a s e s  c o l l e c t e d  i n  1 A.L.R.3d 1 1 3 9  a n d  
Supplement  . 

S i m i l a r l y ,  i n  E .  J .  E v a n s  Co. v .  Ohio S t a t e  L i f e  I n s u r a n c e  

L, 1 4 4  So.2d 833 ( F l a .  2d DCA 1 9 6 2 ) ,  t h e  Second D i s t r i c t  i t s e l f  

r e f u s e d  t o  a p p l y  t h e  e s t o p p e l  a r g u m e n t  t o  a  c a s e  a n a l o g o u s  t o  

t h e  c a s e  a t  i s s u e .  I n  E .  J. E v a n 3  it was  a l l e g e d  t h a t  a n  a g e n t  

made o r a l  m i s r e p r e s e n t a t i o n s  a s  t o  t h e  i n s u r e d ' s  r i g h t s  u n d e r  

a  l i f e  i n s u r a n c e  p o l i c y .  I n  d e n y i n g  t h e  i n s u r e d ' s  e s t o p p e l  

a rgumen t ,  t h e  c o u r t  s t a t e d  : 

. .. where  t h e  terms [o f  t h e  i n s u r a n c e  p o l i c y ]  
a r e  u n a m b i g u o u s  , a n  i n t e r p r e t a t  i o n  t h e r e o f  
by  a  g e n e r a l  a g e n t  d o e s  n o t  b i n d  t h e  i n s u r e r .  .. . T h e  terms o f  t h e  p o l i c y  i n  t h i s  c a s e  
a r e  p l a i n  a n d  u n a m b i g u o u s ,  a n d  a p p e l l e e  



is  n o t  e s t o p p e d  b y  i t s  g e n e r a l  a g e n t ' s  a l l e g e d  
i n t e r p r e t a t i o n  o f  t h e  i n s u r a n c e  p o l i c y .  

U. a t  8 3 5 .  I n  E x e c u t i v e  H e w  t h e  p o l i c y  e x c l u s i o n  i s  n o t  

ambiguous .  

I n  add i t i o n  t o  t h e s e  cases, Old Colonv Insurance  Co. v .  Tr-, 

118 So.2d 850 ( F l a .  2d DCA 1 9 6 0 ) ,  r e v ' d  o n  o t u  g r o u n d s ,  A-tate 

I n s u r a n c e  Co .  v .  V a n a t e r ,  297  So.2d 2 9 3 ,  2 9 5  ( F l a .  1 9 7 4 ) ,  i s  

a l s o  i n s t r u c t i v e .  I n  Old, t h e  S e c o n d  D i s t r i c t  r e v e r s e d  

a  j u d g m e n t  a l l o w i n g  r e f o r m a t i o n  o f  a n  i n s u r a n c e  c o n t r a c t  where  

it was m a n i f e s t  a t  t h e  t i m e  t h e  p o l i c y  was i s s u e d  t h a t  n e i t h e r  

p a r t y  c o n t e m p l a t e d  t h a t  p r o f e s s i o n a l  s e r v i c e s  were c o v e r e d .  

LCL. a t  853-54. T h e  S e c o n d  D i s t r i c t  r u l e d  t h a t  t h e  s t a t e m e n t s  

o f  t h e  i n s u r e r ' s  a g e n t  t o  t h e  e f f e c t  t h a t  a n  a c c i d e n t  f o r  

p r o f e s s i o n a l  s e r v i c e s  wou ld  b e  c o v e r e d  u n d e r  t h e  p o l i c y ,  made 

b o t h  b e f o r e  d t e r  t h e  a c c i d e n t  a t  i s s u e ,  d i d  n o t  a l l o w  f o r  

r e f o r m a t i o n  o f  t h e  i n s u r a n c e  c o n t r a c t .  1 1 8  So .2d  a t  8 5 3 - 5 4 .  

A l t h o u g h  P l d  C o l o n v  was n o t  a n  e s t o p p e l  case, t h e  l o g i c  o f  t h a t  

d e c i s i o n  is a p p l i c a b l e .  I n  e f f e c t ,  t h e  Second D i s t r i c t  Is d e c i s i o n  

r e f o r m s  t h e  i n s u r a n c e  c o n t r a c t  be tween  S t a t e  Farm and  E x e c u t i v e  

H e a l t h  S e r v i c e s  t o  p r o v i d e  m a l p r a c t i c e  i n s u r a n c e  w i t h o u t  a n y  

c h a r g e  t o  E x e c u t i v e  H e a l t h  S e r v i c e s  o r  n o t i c e  t o  S t a t e  Farm. 

R e c e n t l y ,  t h e r e  h a s  b e e n  a t r e n d  t o w a r d s  i g n o r i n g  o r  

r e s t r i c t i n g  t h e  S i x  L ' s  r u l e  b y  d i s t r i c t  c o u r t s  o f  a p p e a l .  

I n  B u r n s  v .  C o n s o l i d a t e d  Amer ican  I n s u r a n c e  Co. ,  3 5 9  So.2d 1 2 0 3  

( F l a .  3d DCA 1 9 7 8 1 ,  t h e  c o u r t  n o t e d  t h e r e  was n o  e n t i t l e m e n t  

t o  r e c o v e r  w h e r e  t h e  i n s u r e d  a d m i t t e d l y  knew t h a t  p o l i c y  d i d  

n o t  c o v e r  t h e  r i s k  e n c o u n t e r e d ,  fi. a t  1 2 0 6 ,  a n d  r e c o g n i z e d  

1 6  



a t h e  g e n e r a l  s t a t e m e n t  o f  l a w  t h a t  a n  a g e n t ' s  r e p r e s e n t a t i o n s  

a s  t o  coverage cannot o p e r a t e  by way of  e s t o p p e l  t o  c r e a t e  coverage  

w h e r e  t h e  terms o f  t h e  p o l i c y  was u n a m b i g u o u s .  Id. a t  1 2 0 7 .  

However, t h e  Th i rd  D i s t r i c t ,  o v e r  a  d i s s e n t ,  r e v e r s e d  a  summary 

j u d g m e n t  b e c a u s e  o f  u n r e s o l v e d  q u e s t i o n s  o f  f a c t  c o n c e r n i n g  

a  p o s s i b l e  o r a l  c o n t r a c t  of  i n s u r a n c e .  The c o u r t  s t a t e d :  

W h i l e  e s t o p p e l  c a n n o t  b e  invoked  t o  c r e a t e  
coverage c l e a r l y  excluded by a  w r  i t t e n  c o n t r a c t  
o f  i n s u r a n c e ,  t h e  c o n c e p t  may b e  u t i l i z e d  
a g a i n s t  a n  i n s u r e r  when i t s  c o n d u c t  h a s  
b e e n  s u c h  a s  t o  i n d u c e  a c t i o n  i n  r e l i a n c e  
on it. Mutual of Omaha I n s u r a n c e  Co . v  . Eak i n s ,  
337 So.2d 418 (Fla .2d  DCA 197613.  

I f  s u c h  a  p a r 0 1  c o n t r a c t  e x i s t e d ,  t h e  
i s sue  is not  one of e s t o p p e l  c r e a t i n g  c o v e r  age ,  
b u t  o n e  o f  e s t o p p e l  t o  d e n y  t h e  e x i s t e n c e  
o f  an o r a l  c o n t r a c t  c r e a t i n g  c o v e r a g e .  

. ( f o o t n o t e  added) . Bur= involved a  c o m p l a i n t  which inc luded  

an a l l e g a t i o n  aga ins t  an insurance agen t  based on m i s r e p r e s e n t a t  i o n s  

a s  t o  c o v e r a g e .  

The Second D i s t r i c t  C o u r t  o f  A p p e a l  s e i z e d  upon t h e  Burns 

l a n g u a g e  i n  P e n i n s u l a r  L i f e  I n s u r a n c e  Co. v .  Wade, 425 So.2d 

1 1 8 1  ( F l a .  2d DCA 1 9 8 3 )  , o n e  o f  t h e  c a s e s  t h a t  i t  r e l i e d  on  

i n  i t s  E x e c u t i v e  H e a l t h  S e r v i c m  d e c i s i o n .  I n  Wade t h e  i n s u r e r  's 

a g e n t  a f f i r m a t i v e l y  mis led  t h e  i n s u r e d  a s  t o  the  amount of coverage 

u n d e r  t h e  p o l i c y .  D e s p i t e  t h e  f a c t  t h a t  t h e  p o l i c y  was r e a d  

by t h e  i n s u r e d ,  and c l e a r l y  l i m i t e d  r e c o v e r y ,  t h e  Second Dis t r i c t  

3 ~ a k i n ~  o f f e r s  a b s o l u t e l y  n o  b a s i s  f o r  t h e  p r o p o s i t i o n  
f o r  w h i c h  i s  c i t e d  i n  B u r n s .  I t  i s  a  f o r f e i t u r e ,  
n o t  a  c o v e r a g e  c a s e .  



r u l e d  t h a t  t h e  i n s u r e r  was  e s t o p p e d  f rom d e n y i n g  f u l l  c o v e r q e  

where t h e  i n s u r e r ' s  agen t  h e l d  h i m s e l f  o u t  a s  a n  e x p e r t  o n  p o l i c i e s  

s u c h  a s  t h e  i n s u r e d  I s  and  m i s i n f o r m e d  t h e  i n s u r e d  a s  t o  t h e  

meaning o f  t h a t  p r o v i s i o n ,  w h i c h  wou ld  b e  e x p e c t e d  t o  and  d i d  

i n d u c e  t h e  i n s u r e d  's  r e l i a n c e .  J u d g e  G r i m e s  d i s s e n t e d  d u e  t o  

t h e  c o u r t ' s  f a i l u r e  t o  f o l l o w  t h e  S i x  L ' s  r u l e ,  s t a t i n g :  

I n  t h r e e  o f  t h e  f o u r  F l o r i d a  c a s e s  
c i t e d  b y  t h e  m a j o r i t y  i n  s u p p o r t  o f  i t s  
h o l d i n g  , t h e  o p i n i o n s  d o  n o t  r e f l e c t  t h a t  
t h e  g e n e r a l  r u l e  concern ing  w a i v e r  and e s t o p p e l  
a s  i t  r e l a t e s  t o  c o v e r a g e  was e v e n  a r g u e d .  
Only i n  Burns v. Coaso l ida ted  A- I n s u r a n c e  
C o L  ( J u d g e  H u b b a r t  d i s s e n t i n g )  d o e s  t h e  
c o u r t  m e n t i o n  t h e  g e n e r a l  r u l e .  H o w e v e r ,  
t h e  c o u r t  p u r p o r t s  t o  d i s t i n g u i s h  t h e  r u l e  
b y  c o n c l u d i n g  t h a t  t h e  c o n v e r s a t i o n s  b e t w e e n  
t h e  i n s u r e d  a n d  t h e  a g e n t  may h a v e  c r e a t e d  
a  p a r o l  c o n t r a c t  c o n t r a r y  t o  t h e  p r o v i s i o n s  
o f  t h e  w r i t t e n  i n s u r a n c e  p o l i c y .  I n  t h e  
p r e s e n t  c a s e ,  t h e  m a j o r i t y  d o e s  n o t  s u g g e s t  
t h a t  it  b a s e d  i t s  p o s i t i o n  o n  a  p a r o l  c o n t r a c t  
w i t h  a n  a g e n t  who w a s  n o t  s h o w n  t o  h a v e  
t h e  a u t h o r i t y  t o  a m e n d  t h e  t e rms  o f  t h e  
p o l i c y .  

I c a n  see no b a s i s  f o r  making a  d i s t i n c t i o n  
be tween  c o n v e r s a t i o n s  w i t h  t h e  a g e n t  w h i c h  
t o o k  p l a c e  a f t e r  i s s u a n c e  o f  t h e  p o l i c y  
and  t h o s e  w h i c h  o c c u r r e d  b e f o r e h a n d .  T h e  
a g e n t ' s  s t a t e m e n t s  wou ld  s t i l l  c o n s t i t u t e  
w a i v e r  and e s t o p p e l  i f  t h e s e  d o c t r i n e s  c o u l d  
b e  r a i s e d .  E v e n  t h o u g h  t h e  l a n g u a g e  o f  
t h e  p o l i c y  i s  c l e a r  g i v e n  t h e  f a c t s  o f  
t h i s  c a s e  I c a n  u n d e r s t a n d  why t h e  m a j o r i t y  
wishes  t o  a f f i r m  t h e  award of t h e  f u l l  c o v e r  a g e .  
U n f o r t u n a t e l y ,  I b e l i e v e  t h e  c a s e  r e p r e s e n t s  
a g o o d  e x a m p l e  o f  t h e  t i m e w o r n  a d a g e  t h a t  
"ha rd  c a s e s  make bad law." 

A n o t h e r  c a s e  r e l i e d  u p o n  by  t h e  Second Dis t r ic t  was K r a m e r  

v .  United S e r v k e s  AutomQlsJle A s s o c i j l t i o n ,  436 So.2d 935  ( F l a .  4 t h  

D C A  1 9 8 3 ) .  I n  Kr-, V i c t o r i a  K r a m e r  was a l l e g e d l y  t o l d  b y  



t h e  i n s u r e r  t h a t  h e r  f a t h e r ' s  e x i s t i n g  a u t o m o b i l e  i n s u r a n c e  

p o l i c y  c o v e r e d  h e r  new c a r  f o r  3 0  d a y s  o r  u n t i l  t h e  v e h i c l e  

c o u l d  b e  added t o  t h e  p o l i c y ,  o r  u n t i l  a n o t h e r  p o l i c y  was i s s u e d .  

F o l l o w i n g  t h e  Bur=  a n d  Wade r a t i o n a l e ,  t h e  c o u r t  r u l e d  t h a t  

t h e  i n s u r e d s  ' c o m p l a i n t  s t a t e d  a  c a u s e  o f  a c t i o n .  

T h e  t h i r d  c a s e  c i t e d  b y  t h e  Second Dis t r i c t  was Crown L i f e  

I n s u r a n c e  Co.  v .  M c B r i d e ,  472 So.2d 870 ( F l a .  4 t h  DCA 1 9 8 5 )  

LJTY. g ~ a n - ,  C a s e  Number 6 7 ,  4 7 6 . 4  I n  Crown LjJ&r t h e  c o u r t  

d i d  n o t  s e t  f o r t h  t h e  f a c t u a l  b a s i s  u n d e r l y i n g  i t s  o p i n i o n .  

However, i t  d i d  r e l y  on Kramer and Wade and r u l e d  t h a t  t h e  i n s u r e r  

was e s t o p p e d  f r o m  d e n y i n g  c o v e r a g e .  A s s e r t i n g  c o n f u s i o n  o v e r  

t h i s  i s s u e ,  t h e  F o u r t h  D i s t r i c t  c e r t i f i e d  t h e  i s s u e  t o  t h i s  

C o u r t  . 
W a d e ,  Kramer , a n d  Crown L i f e  c a n n o t  b e  r e c o n c i l e d  w i t h  

S ix  L ' s  and were t h e r e f o r e  wrong ly  d e c i d e d .  However, e v e n  a p p l y i n g  

t h e  new e x c e p t i o n s  c r e a t e d  and announced i n  t h o s e  c a s e s ,  Execut ive  

H e a l t h  S e r v i c e s  a n d  D r .  Mon tgomery  w o u l d  n o t  b e  e n t i t l e d  t o  

c o v e r a g e .  F o r  o n e  t h i n g  t h e  S t a t e  Farm p o l i c y  e x p r e s s l y  s t a t e d  

t h a t  i t s  terms c o u l d  n o t  b e  w a i v e d  u n l e s s  d o n e  s o  i n  w r i t i n g .  

A l s o ,  t h e s e  c a s e s  a l l  r e q u i r e  a n  e x p r e s s  r e p r e s e n t a t i o n  t h a t  

c o v e r a g e  e x i s t s  b e f o r e  a n  a c c i d e n t  o c c u r s .  See Wade, 4 2 5  So.2d 

a t  1 1 8 3 .  Here ,  c o n t r a r y  t o  t h e  S e c o n d  D i s t r i c t ' s  o p i n i o n ,  

r e s p o n d e n t s  c a n  p o i n t  t o  n o  r e p r e s e n t a t i o n  f r o m  a n y  S t a t e  F a r m  

a g e n t  t h a t  t h e  S t a t e  Farm p o l i c y  covered ma lp rac t i ce  o r  p r o f e s s i o n a l  

4 ~ h i s  C o u r t  h e a r d  o r a l  a r g u m e n t  i n  Crown L i f e  o n  J u n e  2 ,  
1986 .  



l i a b i l i t y r  a n d  t o  n o  r e p r e s e n t a t i o n  b e f o r e  t h e  Ray a c c i d e n t  

t h a t  such  an i n c i d e n t  would b e  c o v e r e d  u n d e r  t h e  g e n e r a l  l i a b i l i t y  

p o l i c y .  T h e s e  c a s e s  a l s o  r e q u i r e d  t h a t  a n  i n s u r e d  e x p e c t  t o  

r e c e i v e  c e r t a i n  coverage and a c t  i n  r e l i a n c e  upon  t h e  r e p r e s e n t a t i o n  

o f  t h e  i n s u r e r  t o  t h e  i n s u r e d ' s  d e t r i m e n t .  Herer E x e c u t i v e  

Hea l th  S e r v i c e s  d i d  n o t  e x p e c t  t o  r e c e i v e  p r o f e s s i o n a l  m a l p r a c t i c e  

c o v e r a g e .  I t  was n o t  i nduced  t o  a c t  i n  r e l i a n c e  o n  a n y  r e p r e s e n -  

t a t i o n s  o f  c o v e r a g e  b y  S t a t e  F a r m .  E x e c u t i v e  H e a l t h  S e r v i c e s  

a n d  D r .  Mon tgomery  knew t h e y  d i d  n o t  h a v e  m a l p r a c t i c e  c o v e r a g e  

u n d e r  t h e  S t a t e  Farm p o l i c y .  E x e c u t i v e  H e a l t h  S e r v i c e s  r e c e i v e d  

e x a c t l y  w h a t  i t  c o n t r a c t e d  a n d  p a i d  f o r  - a  l i a b i l i t y  p o l i c y  

w i t h  a  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n .  I t  i s  e v i c l e n t  t h a t  

E x e c u t i v e  H e a l t h  S e r v i c e s  p r o c e e d e d  t o  c o n d u c t  i t s  b u s i n e s s  

@ w i t h  t h a t  k n o w l e d g e ,  s p e c i f i c a l l y  r e q u i r i n g  i t s  p h y s i c i a n s  t o  

o b t a i n  t h e i r  own m a l p r a c t i c e  i n s u r a n c e .  D r .  Mon tgomery  d i d  

o b t a i n  h i s  own m a l p r a c t i c e  c o v e r a g e .  

B e c a u s e  t h e  p o l i c y  i s s u e d  b y  S t a t e  Farm t o  E x e c u t i v e  H e a l t h  

S e r v i c e s  c o n t a i n e d  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  w h i c h  

w a s  c o n t r a c t e d  f o r  I a n d  b e c a u s e  t h e  e x c l u s i o n  is  c l e a r  a n d  

u n a m b i g u o u s  o n  i t s  f a c e r  t h e  d o c t r i n e  o f  e s t o p p e l  s e t  f o r t h  

b y  t h i s  C o u r t  i n  S i x  L ' s  r e q u i r e s  t h i s  C o u r t  t o  r e i n s t a t e  t h e  

summary judgment f o r  S t a t e  Farm p r e v i o u s l y  e n t e r e d  b y  t h e  t r i a l  

c o u r t .  

B.  Second D i s t r i c t  M i s c o n s t r u e d  Term " M a l p r a c t i c e "  

Due t o  t h e  a r g u m e n t s  s e t  f o r t h  i n  t h e  p r e c e e d i n g  s e c t i o n  

o f  t h i s  b r i e f r  i t  is  c l e a r  t h a t  d o c t r i n e  o f  e s t o p p e l  c a n n o t  



b e  a p p l i e d  t o  c r e a t e  c o v e r a g e  i n  t h i s  case .  However ,  e v e n  i f  

t h e  d o c t r i n e  was a p p l i e d ,  t h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  i s  

s t i l l  e r r o n e o u s  as a matter o f  law. 

T h e  S e c o n d  D i s t r i c t  s t a t e d  t h a t  i t  c o u l d  n o t  c o n c l u d e  t h a t  

t h e r e  had  b e e n  a r e p r e s e n t a t i o n  t h a t  t h e r e  was m o r e  c o v e r a g e  

and a c t u a l l y  p r o v i d e d  b y  t h e  p o l i c y ,  b e c a u s e :  

The p o l i c y  terms d i d  n o t  e x c l u d e  from coverage  
o n l y  m a l p r a c t i c e ,  a s  t h e  a g e n t  is a l l e g e d  
t o  h a v e  s a i d ,  b u t  e x c l u d e s  among o t h e r  t h i n g s ,  
t h e  " render ing  of  ... any s e r v i c e  .. . c o n d u c i v e  
t o  h e a l t h  ... ." 

F i r s t ,  Mr. C a n n o n ' s  t e s t i m o n y  is u n r e f u t e d  t h a t  E x e c u t i v e  

H e a l t h  S e r v i c e s  knew t h a t  t h e  S t a t e  F a r m  p o l i c y  d i d  n o t  c o v e r  

p r o f e s s i o n a l  l i a b i l i t y  ( R  2 1 0 )  . S e c o n d ,  t h e  S e c o n d  D i s t r i c t  

c o u l d  r e a c h  t h i s  c o n c l u s i o n  o n l y  i f  it c o n s i d e r e d  a " m a l p r a c t i c e n  

e x c l u s i o n  t o  b e  n a r r o w e r  t h a n  t h e  p r o f e s s i o n a l  l i a b i l i t y  exc lu s ion .  

H o w e v e r ,  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  i s  n o t  b r o a d e r  

t h a n  t h e  terms " p r o f e s s i o n a l  m a l p r a c t i c e n ,  " m e d i c a l  malpr act icen ,  

o r  " m a l p r a c t i c e n  p e r m i t ,  b u t  r a t h e r  t h e s e  terms a r e  u s e d  i n t e r -  

c h a n g e a b l y  i n  t h e  law o f  F l o r i d a  and t h i s  case t o  mean t h e  e x a c t  

t h i n g .  

T h e  S e c o n d  D i s t r i c t  's o p i n i o n  o v e r l o o k s  F l o r i d a  S t a t u t e s  

d e f i n i n g  m a l p r a c t i c e  a n d  m e d i c a l  m a l p r a c t i c e s .  I n  t h e  F l o r i d a  

5~ s t a t u t e  a p p l i c a b l e  t o  t h e  i n s u r a n c e  p o l i c y ,  which  was 
i n  f o r c e  a t  t h e  t i m e  t h e  p o l i c y  o f  i n s u r a n c e  was c o n s u m m a t e d ,  
i s  c o n s i d e r e d  a b a s i c  i n g r e d i e n t  o f  t h e  c o n t r a c t ,  b e c a u s e  t h e  
law i n  e x i s t e n c e  a t  t h e  t i m e  o f  t h e  m a k i n g  o f  t h e  c o n t r a c t  o f  
i n s u r a n c e  f o r m s  a p a r t  o f  t h a t . c o n t r a c t ,  as i f  i t  were e x p r e s s l y  

N e w  En- Mutual L i f e  r e f e r r e d  t o  i n  i t s  terms. W i l l i a m s  v .  
Insurance, 419 So.2d 766 ,  7 6 9  ( F l a .  1st DCA 1 9 8 2 ) .  



a I n s u r a n c e  Code,  m a l p r a c t i c e  is d e f i n e d  a s :  
- 

( k )  Malpractice. - I n s u r a n c e  a g a i n s t  k g d .  
o f  t h e  i n s u r e d ,  a n d  a g a i n s t  l o s s ,  

d a m a g e  o r  e x p e n s e  i n c i d e n t a l  t o  a  c l a i m  
o f  s u c h  l i a b i l i t y ,  a x s i n g  o u t  o f  W d e a t h .  . . 

sab-nt o f  a n v  D e r s o n ,  o r  
a r i s i n g  o u t  o f  damage t o  t h e  economic i n t e r e s t  
o f  a n y  p e r s o n ,  9s t h e  r e s u l t  o f  n e a l - n c e  
l n  render ina  e x p e r t  , f i d u c i a r y ,  o r  g r o f e s i o n d  
i5euk.e. 

S e c t i o n  624 .605(1)  ( k )  , F l a .  S t a t .  (1981)  ( emphas i s  added )  6. 

T h e  c u r r e n t  m e d i c a l  m a l p r a c t i c e  s t a t u t e  i t s e l f  t r e a t s  t h e  

term " m e d i c a l  m a l p r a c t i c e "  as i n t e r c h a n g e a b l e  w i t h  a n d  i d e n t i c a l  

t o  t h e  term " r e n d e r i n g  m e d i c a l  s e r v i c e s " .  S e c t i o n  768.57 (1) ( a )  , 
F l a .  S t a t .  ( 1 9 8 5 ) ,  s ta tes:  

(1) A s  u sed  i n  t h i s  s e c t i o n :  
( a )  " C l a i m  f o r  m e d i c a l  m a l p r a c t i c e n  means 

a c la im a r i s i n g  o u t  o f  t h e  r e n d e r i n g  o f ,  
o r  t h e  f a i l u r e  t o  r e n d e r ,  m e d i c a l  ca re  o r  
s e r v i c e s .  

I n  t h e  m e d i c a l  m a l p r a c t i c e  r i s k  a p p o r t i o n m e n t  s e c t i o n  o f  

t h e  F l o r i d a  I n s u r a n c e  C o d e ,  § 6 2 7 . 3 5 1 ( 7 )  F l a .  S t a t .  ( 1 9 8 1 ) ~ ~  

r e a d s  i n  p e r t i n e n t  p a r t :  

( b )  E n t i t i e s  l i c e n s e d  t o  i s s u e  c a s u a l t y  
i n s u r a n c e  a s  d e f i n e d  i n  s .  6 2 4 . 6 0 5 ( 1 )  ( b )  , 

6 ~ d d  i t  i o n a l l y ,  B l a c k  I s  L a w  D i c t i o n a r y  d e f i n e s  , i n  p a r t  , 
t h e  term m a l p r a c t i c e  as: 

F a i l u r e  of o n e  r e n d e r i n a  ~ r o f i s s i o n a l  ser- 
t o  e x e r c i s e  t h a t  d e g r e e  o f  s k i l l  and l e a r n i n g  
commonly  a p p l i e d  u n d e r  a l l  t h e  c i r c u m s t a n c e s  
i n  t h e  c o m m u n i t y  b y  t h e  a v e r a g e  p r u d e n t  
r e p u t a b l e  member  o f  t h e  p r o f e s s i o n  w i t h  
t h e  r e s u l t  o f  i n j u r y ,  l o s s  o r  d a m a g e  t o  
t h e  r e c i p i e n t  o f  t h o s e  s e r v i c e s  o r  t o  t h o s e  
e n t i t l e d  t o  r e l y  upon them.  

Black  I s  Law D i c t i o n a r y  864 ( 5 t h  ed . 1979)  ( emphas i s  a d d e d )  . 
7 ~ h i s  s e c t i o n  is now § 6 2 7 . 3 5 1 ( 4 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  



( k )  , a n d  (q) a n d  s e l f - i n s u r e r s  a u t h o r i z e d  
t o  i s s u e  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  u n d e r  
s .  6 2 7 . 3 5 7  s h a l l  p a r t i c i p a t e  i n  t h e  p l a n  
and s h a l l  b e  members o f  t h e  j o i n t  u n d e r w r i t i n g  
a s s o c i a t i o n .  * * *  
( d l  T h e w l a n  s h a l l  ~ r o v i d e  c o v e r a g e  f o  . . L 

c l a i m s  a r i s i n a  o u t  o f  t h e  r e n d e r i n a  o f ,  
o r  f a i l u r e  t o  r e n d e r ,  m d i c a l  c u  or  service^ 
a n d ,  i n  t h e  c a s e  o f  h e a l t h  c a r e  f a c i l i t i e s ,  
c o v e r a g e  f o r  b o d i l y  i n j u r y  o r  p r o p e r t y  damage 
t o  t h e  p e r s o n  o r  p r o p e r t y  o f  a n y  p a t i e n t  
a r i s i n g  o u t  o f  t h e  i n s u r e d  I s  a c t i v i t i e s . .  . . 
(Emphas i s  added )  . 

T h e  l a n g u a g e  o f  S627  - 3 5 7  (1) , F l a .  S t a t .  ( 1 9 8 1 )  , w h i c h  a l l o w s  

c e r t a i n  h e a l t h  c a r e  p r o v i d e r s  t o  s e l f - i n s u r e ,  is n e a r l y  i d e n t i c a l  

t o  t h a t  i n  §627 .351(7)  (d l  . & 2 ~  §458.305(3) , F l a .  S t a t .  (1981) . 
From a  r e a d i n g  o f  t h e s e  F l o r i d a  s t a t u t e s ,  o n e  c a n  see t h a t  

t h e  s t a t u t e s  w h i c h  g o v e r n  m a l p r a c t i c e  a n d  m e d i c a l  m a l p r a c t i c e  

3 i n s u r a n c e  d e f i n e  m e d i c a l  m a l p r a c t i c e  i n  t h e  a l m o s t  t h e  e x a c t  

terms a s  t h o s e  u s e d  i n  t h e  S t a t e  F a r m  p r o f e s s i o n a l  l i a b i l i t y  

e x c l u s i o n  p r e s e n t  i n  t h i s  c a s e  ( A p p .  1 6 )  . Under t h e s e  F l o r  i d a  

s t a t u t e s ,  " r e n d e r i n g  p r o f e s s i o n a l  s e r v i c e s "  i s  i n t e r c h a n g e a b l e  

w i t h  a n d  i d e n t i c a l  t o  " m a l p r a c t i c e " ,  and  " r e n d e r i n g  p r o f e s s i o n a l  

medical  s e r v i c e s "  is i n t e r c h a n g e a b l e  w i t h  and i d e n t i c a l  t o  " m e d i c a l  

m a l p r a c t i c e " .  

A d d i t i o n a l l y ,  a s  t h e  record on appea l  i n  t h i s  c a s e  demons t ra tes ,  

t h e  terms " m e d i c a l  m a l p r a c t i c e "  and " r e n d e r i n g  m e d i c a l  s e r v i c e s n  

o r  " r e n d e r i n g  p r o f e s s i o n a l  s e r v i c e s "  were u s e d  i n t e r c h a n g e a b l y  

t o  mean t h e  i d e n t i c a l  t h i n g  b y  t h e  p a r t i e s  i n v o l v e d .  M r .  Cannon ' s  

t e s t i m o n y  d e m o n s t r a t e s  t h a t  h e  u s e d  b o t h  t h e  terms " p r o f e s s i o n a l  

- l i a b i l i t y n  a n d  " m a l p r a c t i c e " .  H e  t e s t i f i e d  t h a t  t h e  p o l i c y  

w o u l d  n o t  c o v e r  p r o f e s s i o n a l  l i a b i l i t y  ( R  2 1 0 ) .  I m m e d i a t e l y  



t h e r e a f t e r  h e  t e s t i f i e d :  

Q Yeah. The o n e  t h i n g  you had no i n t e n t i o n  
o f  c o v e r i n g  was t h e  - m a l p r a c t i c e  t h a t  
migh t  occur  wi th  regard t o  t h e  p r o f e s s i o n a l  
p e o p l e ,  d o c t o r s  and n u r s e s ;  c o r r e c t ?  

A R i g h t .  ( R  2 1 1 ) .  

M r .  F r e n c h ,  E x e c u t i v e  H e a l t h  S e r v i c e s 1  g e n e r a l  manager  a t  t h e  

time, c l e a r l y  understood when t o l d  t h e  p o l i c y  e x c l u d e d  " m a l p r a c t i c e "  

t h a t  i t  e x c l u d e d  c o v e r a g e  f o r  p r o f e s s i o n a l  s e r v i c e s  o f  t h e  medical  

s t a f f ,  b e c a u s e  h e  r e q u i r e d  t h e s e  p r o f e s s i o n a l s  t o  o b t a i n  t h e i r  

own s u c h  i n s u r a n c e .  

T h e  s e c t i o n s  o f  t h e  F l o r i d a  s t a t u t e s  c i t e d  above  show t h a t  

t h e  term " m e d i c a l  m a l p r a c t i c e "  i s  n o t  n a r r o w e r  t h a n  t h e  term 

" r e n d e r i n g  m e d i c a l  s e r v i c e s "  a n d  i s  n o t  n a r r o w e r  t h a n  t h e  

a p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  i n  t h i s  c a s e .  R a t h e r ,  "med i c a l  

m a l p r a c t i c e "  i s  s i m p l y  a  s h o r t  h a n d  , l a y  p e r s o n ' s  term f o r  t h e  

f a i l u r e  t o  r e n d e r  p r o f e s s i o n a l  m e d i c a l  s e r v i c e s .  T h e  t e rms  

" m a l p r a c t i c e "  and " p r o f e s s i o n a l  l i a b i l  i t y "  must be  g iven  reasonable  

and s e n s i b l e  i n t e r p r e t a t i o n s ,  Hess v .  L i b e r t y  M u t u a l  I n s u a n c e  

0 .  4 5 8  S o . 2 d  7 1 ,  7 2  ( F l a .  3d DCA 1 9 8 4 )  , n o t  t h e  s t r a i n e d  , 
i l l o g i c a l  i n t e r p r e t a t i o n  t h a t  t h e  S e c o n d  D i s t r  i c t  'n o p i n i o n  

a l l o w s .  T h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  t o  remand f o r  f u r t h e r  

p r o c e e d i n g s  o n  t h i s  i s s u e  t h e r e f o r e  i s  e r r o n e o u s  b e c a u s e  i t  

o v e r l o o k s  t h e  s t a t u t e s  c i t e d  above  and i g n o r e s  t h e  c l e a r  t es t imony 

i n  t h e  r e c o r d .  

C  . P o l i c y  C o n s i d e r a t i o n s  

T h e  l a w  i n  t h i s  s t a t e  h a s  l o n g  b e e n  t h a t  where  a  p a r t i c u l a r  

• t y p e  o f  c o v e r a g e  i s  n o t  i n c l u d e d  i n  a  c o n t r a c t  o f  i n s u r a n c e ,  

2  4  



o r  i s  s p e c i f i c a l l y  e x c l u d e d  i n  a  c o n t r a c t  o f  i n s u r a n c e ,  t h a t  

p a r t i c u l a r  t y p e  o f  c o v e r a g e  d o e s  n o t  e x i s t .  The  d o c t r i n e  o f  

e s t o p p e l  mus t  n o t  b e  a l l o w e d  t o  be  used t o  v i t i a t e  w r i t t e n  c o n t r a c t s  

o f  insurance .  T h a t  is what  w i l l  happen  i f  t h e  d o c t r i n e  is a l l o w e d  

t o  e x t e n d  c o v e r a g e  t o  m a t t e r s  s p e c i f i c a l l y  e x c l u d e d  w i t h i n  t h e  

unambiguous l a n g u a g e  o f  t h e  p o l i c y .  The i n s u r e d  mus t  b e  l i m i t e d  

t o  c o v e r a g e  f o r  t h o s e  s u b j e c t s  t h a t  h e  h a s  c o n t r a c t e d  and p a i d  

f o r .  Where  , a s  h e r e  , a n  i n s u r e d  i s  s e e k i n g  c o v e r  a q e  f o r  a n  

i n c i d e n t  w h i c h  is s p e c i f i c a l l y  and  c l e a r l y  e x c l u d e d  f r o m  t h e  

i n s u r e d ' s  p o l i c y  o f  i n s u r a n c e  - a  c o v e r a g e  f o r  which t h e  i n s u r e d  

p a i d  n o  p r e m i u m  - i t  would  b e  i n i m i c a l  t o  o u r  s y s t e m  o f  j u s t i c e  

t o  h o l d  t h e  i n s u r e r  l i a b l e  f o r  a  l o s s  f o r  w h i c h  i t  r e c e i v e d  

n o  c o n s i d e r a t i o n .  

@ T h i s  C o u r t ' s  d e c i s i o n  c o u l d  h a v e  w i d e  r a n g i n g  e f f e c t s  o n  

t h e  i n s u r a n c e  i n d u s t r y  i n  F l o r i d a .  To p e r m i t  F l o r i d a  c o u r t s  

t o  a p p l y  e s t o p p e l  t o  a l l o w  a n  insured  coverage f o r  m a t t e r s  e x p r e s s l y  

e x c l u d e d  f r o m  h i s  p o l i c y  wou ld  c r e a t e  c h a o s  i n  t h e  i n s u r a n c e  

i n d u s t r y .  T h i s  i s  p a r t i c u l a r l y  t r u e  o f  t h e  c o v e r a g e  i n v o l v e d  

i n  t h i s  c a s e ,  t h a t  o f  p r o f e s s i o n a l  m a l p r a c t i c e  i n s u r a n c e ,  f o r  

w h i c h  p r e m i u m s  a r e  e x t r e m e l y  c o s t l y  t o  t h e  i n s u r e d  and f o r  which 

e x p o s u r e  f o r  l i a b i l i t y  c a n  r u n  i n t o  t h e  m i l l i o n s  o f  d o l l a r s .  

U n c e r t a i n t y  a s  t o  c o v e r a g e  o n  t h e  p a r t  o f  b o t h  t h e  i n s u r e d  and 

t h e  i n s u r e r ,  d e s p i t e  a  w r i t t e n  p o l i c y ,  w i l l  b e  t h e  r u l e  i f  t h e  

Second D i s t r i c t ' s  d e c i s i o n  is a l l owed  t o  s t a n d .  

T h i s  C o u r t  m u s t  r e a s s e r t  t h e  v i t a l i t y  o f  t h e  Six L ' s  r u l e .  

a The l a w  p r o h i b i t i n g  e x t e n s i o n  o f  c o v e r a g e  b y  e s t o p p e l  i s  v i t a l  



a s  a  d e f e n s e  a g a i n s t  f r a u d ,  i s  p r e s e n t l y  h o n o r e d  b y  t h e  v a s t  

m a j o r i t y  o f  c o u r t s ,  a n d  i s  c a p a b l e  o f  r e s p o n d i n g  t o  a v a r i e t y  

o f  f a c t u a l  s i t u a t i o n s  w i t h o u t  t h e  s o r t  o f  wide-ranging non- theor ies  

a p p l i e d  b y  " p r o - e s t o p p e l "  l i n e  o f  cases r e l i e d  o n  b y  t h e  S e c o n d  

D i s t r c t  t o  a c h i e v e  w h a t  t h e  l o w e r  c o u r t s  p e r c e i v e  j u s t i c e  t o  

b e  i n  i n d i v i d u a l  cases. The "pro-es toppel"  l i n e  o f  cases e f f e c t i v e l y  

o b l i t e r a t e s  t h e  F i x  L ' s  r u l e  and r e n d e r s  it  n o n e x i s t e n t .  



SECOND DISTRICT CORRECTLY RULED THAT PROFESSIONAL 
LIABILITY EXCLUSION PRECLUDED COVERAGE. 

T h e  S e c o n d  D i s t r i c t  c o r r e c t l y  r u l e d  t h a t  t h e  S t a t e  F a r m  

p o l i c y  d i d  n o t  p r o v i d e  c o v e r a g e  f o r  M r .  R a y ' s  i n j u r i e s .  T h e  

S e c o n d  D i s t r i c t ,  as  d i d  t h e  t r i a l  c o u r t ,  found  t h a t  t h e  " [ t l h e r e  

c o u l d  b e  n o  q u e s t i o n  t h a t  t h e  a c c i d e n t  came w i t h i n  . . ." t h e  

p r o v i s i o n s  o f  t h e  p o l i c y  e x c l u d i n g  b o d i l y  i n j u r y  d u e  t o  t h e  

r e n d e r i n g  o f  m e d i c a l  s e r v i c e s  a n d  a n y  s e r v i c e s  c o n c l u c i v e  t o  

h e a l t h O 8  498  So.2d a t  1269 .  

The Second D i s t r i c t ' s  d e c i s i o n  r u l i n g  t h a t  M r .  Ray 's  a c c i d e n t  

c l e a r l y  came w i t h i n  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  i s  

i n  l i n e  w i t h  t h e  d e c i s i o n s  i n  F l o r i d a  a n d  o t h e r  s t a t e s  w h i c h  

have cons idered  t h i s  i s s u e .  A review of  t h o s e  d e c i s i o n s  d e m o n s t r a t e s  

t h a t  Second D i s t r i c t ' s  d e c i s i o n  on  t h i s  i s s u e  mus t  b e  a f f i r m e d .  

T h e  u n d i s p u t e d  e v i d e n c e  s h o w s  t h a t  on  J a n u a r y  2 5 ,  1 9 8 2 ,  

Ronald Ray came t o  t h e  c l i n i c  o p e r a t e d  b y  E x e c u t i v e  H e a l t h  S e r v i c e s  

f o r  t r e a t m e n t  o f  a work r e l a t e d  i n j u r y  ( R  8 2 )  . A t  t h a t  t i m e ,  

D r .  M o n t g o m e r y  was t h e  p h y s i c i a n  o n  d u t y  a t  t h e  c l i n i c .  T h e  

c l i n i c ' s  b u s i n e s s  i s  t o  r e n d e r  p r o f e s s i o n a l  m e d i c a l  s e r v i c e s  

( R  9 7 ,  1 3 5 ) .  D r .  M o n t g o m e r y  h a d  a n  i n d e p e n d e n t  c o n t r a c t o r  

r e l a t i o n s h i p  w i t h  E x e c u t i v e  H e a l t h  S e r v i c e s ,  w h e r e i n  h e  p e r f o r m e d  

8 ~ l t h o u g h  t h e  r e s p o n d e n t s  d i d  n o t  s e e k  r e v i e w  o f  t h e  Second 
District 's  d e c i s i o n  c o n c e r n i n g  t h e  a p p l i c a t i o n  o f  t h e  p r o f e s s i o n a l  
l i a b i l i t y  e x c l u s i o n ,  S t a t e  Farm r e c o g n i z e s  t h a t  o n c e  , t h i s  C o u r t  
h a s  a c c e p t e d  j u r i s d i c t i o n ,  i t  i s  f r e e  t o  c o n s i d e r  a n y  i s s u e  
r a i s e d  b y  t h e  d e c i s i o n  u n d e r  r e v i e w .  J a c o b s o n  v ,  S t a t e ,  476 
So.2d 1 2 8 2 ,  1 2 8 5  ( F l a .  1985 )  . T h e r e f o r e ,  S t a t e  Farm w i l l  a d d r e s s  
t h i s  i s s u e .  



m e d i c a l  s e r v i c e s  a t  t h e  c l i n i c  o n  a n  h o u r l y  b a s i s  i n  e x c h a n g e  

f o r  a n  h o u r l y  f e e  ( R  1 9 9 ) .  H e  was p a i d  h a l f  o f  h i s  m e d i c a l  

m a l p r a c t i c e  i n s u r a n c e  p r e m i u m  b y  E x e c u t i v e  H e a l t h  S e r v i c e s  as  

a n  a d d i t i o n a l  b e n e f i t  ( R  1 1 9 ) .  D r .  M o n t g o m e r y  had  a u t h o r i t y  

t o  make m e d i c a l  d e c i s i o n s  a n d  t o  d i r e c t  o t h e r  emp loyees  o f  t h e  

c l i n i c  i n  t h e  p e r f o r m a n c e  o f  h i s  m e d i c a l  d u t i e s  w h i l e  h e  was 

on d u t y  ( R  1 2 1 ) .  

T h e  i n c i d e n t  i n  i s s u e  o c c u r r e d  i n  a n  e x a m i n i n g  room a t  

t h e  c l i n i c .  T h i s  room was u s e d  f o r  p r o f e s s i o n a l  p u r p o s e s .  

I t  was n o t  a g e n e r a l  w a i t i n g  room o r  a n  a r ea  p r i m a r i l y  o p e n  

t o  t h e  p u b l i c .  When D r .  M o n t g o m e r y  e n t e r e d  t h e  r o o m ,  M r .  Ray 

was s e a t e d  o n  a n  e x a m i n i n g  t a b l e .  T h e  t a b l e  was u s e d  s o l e l y  

f o r  m e d i c a l  e x a m i n a t i o n s  ( R  9 4 )  . T h e  d o c t o r  b e g a n  r e n d e r i n g  

p r o f e s s i o n a l  s e r v i c e s  b y  a s k i n g  M r .  Ray w h a t  h i s  p r o b l e m  was, 

and by  rev iewing  t h e  i n f o r m a t i o n  a v a i l a b l e  t o  h im f r o m  t h e  n u r s e ' s  

c h a r t .  A f t e r  M r .  Ray h a d  e x p l a i n e d  t o  D r .  Montgomery w h a t  had 

h a p p e n e d ,  t h e  d o c t o r  i n s t r u c t e d  M r .  Ray t o  l i e  down o n  t h e  t a b l e  

s o  t h a t  h e  w o u l d  t a k e  a  b e t t e r  l ook  a t  t h e  i n j u r y  ( R  8 3 ) .  T h i s  

i n s t r u c t i o n  c l e a r l y  is a r e n d e r i n g  o f  m e d i c a l  s e r v i c e  o r  t r e a t m e n t  

o r  a s e r v i c e  o f  a p r o f e s s i o n a l  n a t u r e .  I n  t h e  p r o c e s s  o f  complying 

w i t h  t h e  d o c t o r ' s  i n s t r u c t i o n s ,  M r .  Ray f e l l  b a c k  h e a v i l y  o n  

t h e  e x a m i n i n g  t a b l e ,  t h e  t a b l e  u p - e n d e d  , a n d  M r .  Ray f e l l  o n  

h i s  r i g h t  s h o u l d e r  ( R  8 3 ) .  A f t e r  t h e  f a l l  D r .  Montgomery examined 

M r .  Ray f o r  a n y  i n j u r i e s  w h i c h  o c c u r r e d  f r o m  t h e  f a l l  and a l s o  

examined t h e  s p l i n t e r  ( R  8 4 ) .  

A l t h o u g h  t h e  p r i m a r y  i s s u e  i n  t h e  t r i a l  c o u r t  was w h e t h e r  



D r .  M o n t g o m e r y  was r e n d e r i n g  p r o f e s s i o n a l  s e r v i c e s  a t  t h e  t i m e  

o f  t h e  i n j u r y  t o  M r .  R a y ,  s o  a s  t o  b r i n g  t h i s  i n c i d e n t  w i t h i n  

t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  o f  t h e  S t a t e  Farm p o l i c y ,  

r e s p o n d e n t s  p r o v i d e d  t h e  t r i a l  c o u r t  w i t h  n o  l e g a l  a u t h o r i t y  

f o r  t h e i r  p r o p o s i t i o n  t h a t  t h e  e x c l u s i o n  d i d  n o t  a p p l y .  

A.  F l o r i d a  C a s e s  

T h e r e  a r e  a n u m b e r  o f  F l o r i d a  cases which  d e m o n s t r a t e  t h a t  

t h e  Second D i s t r i c t  I s ,  and t h e  t r i a l  c o u r t ' s ,  d e c i s i o n  was l e g a l l y  

B a ~ t i s t  H o s w  o f  iaxn c o r r e c t .  I n  N e i l i n g e r  v .  M '  i. Inc , ,  460 

So .2d  5 6 4  ( F l a .  3d DCA 1 9 8 4 ) ,  t h e  T h i r d  D i s t r i c t  a f f i r m e d  a 

summary  j u d g m e n t  i n  f a v o r  o f  t h e  d e f e n d a n t ,  F l o r i d a  P a t i e n t s v  

Compensa t i on  Fund ,  b e c a u s e  t h e  p l a i n t  i f f  I s  c a u s e  o f  a c t  i o n  was 

t i m e - b a r r e d  b y  t h e  t w o  y e a r  s t a t u t e  o f  l i m i t a t i o n s  f o r  m e d i c a l  

ma lp rac t i c e .  I n  a f  f  i rm ing  t h e  summary judgment ,  t h e  c o u r t  s t a t e d :  

T h e  c l a i m  f i l e d  b y  t h e  p l a i n t i f f s  h e r e i n  
a r i ses  o u t  o f  B a p t i s t  H o s p i t a l  I s  a l l e g e d l y  
n e g l i g e n t  m e d i c a l  c a r e  o f  t h e  p l a i n t i f f  
S a n d r a  N e i l i n g e r  w h i l e  s h e  was a m a t e r n i t y  
p a t i e n t  a t  t h e  h o s p i t a l .  Mrs. N e i l i n g e r  
s l i p p e d  and f e l l  on a p o o l  o f  a m n i o t i c  f l u i d  
w h i l e  s h e  was d e s c e n d i n g  f r o m  a n  e x a m i n a t i o n  
t a b l e  under t h e  d i r e c t i o n  and care  o f  h o s p i t a l  
emp loyees  a t  t h e  s a i d  h o s p i t a l .  

u. a t  5 6 6 .  T h e  c o u r t  r u l e d  t h a t  t h e  h e a l t h  c a r e  p r o v i d e r  i n  

N e i l i n a e r  was p e r f o r m i n g  m e d i c a l  s e r v i c e s  f o r  t h e  p l a i n t  i f f  

a t  t h e  t i m e  o f  t h e  a l l e g e d  i n j u r y .  U. 

I n  s u p p o r t  o f  i t s  d e c i s i o n ,  t h e  T h i r d  D i s t r i c t  c i t e d  MounL 

S i n a i  H o s ~ i t a l  v .  W o l f s o r ~ ,  3 2 7  So .2d  8 8 3  ( F l a .  3d DCA 1 9 7 6 ) .  

I n  M o u n t  S i n a i ,  t h e  p l a i n t i f f  a l l e g e d  t h a t  t h e  h o s p i t a l  h a d  

f a i l e d  t o  m a i n t a i n  a p r o p e r l y  o p e r a t e d  w a r n i n g  s y s t e m  w h e r e b y  



a  p a t i e n t  i n  d i s t r e s s  c o u l d  g e t  a t t e n t i o n  from h o s p i t a l  employees, 

and f u r t h e r  f a i l e d  t o  p r o v i d e  a d e q u a t e  bed r a i l s  t o  i n s u r e  t h e  

p r o t e c t i o n  o f  i t s  p a t i e n t s .  The h o s p i t a l  moved t o  d i s m i s s  t h e  

c o m p l a i n t  on t h e  g r o u n d  t h a t  t h e  p l a i n t i f f  had n o t  c o m p l i e d  

w i t h  t h e  m e d i c a l  m e d i a t i o n  s t a t u t e  which  was t h e n  i n  e f f e c t .  

The t r i a l  c o u r t  d e n i e d  t h e  m o t i o n ,  f i n d i n g  t h a t  t h e  c o m p l a i n t  

d i d  n o t  e s t a b l i s h  an  a c t i o n  f o r  m a l p r a c t i c e .  The Th i rd  D i s t r i c t  

r e v e r s e d ,  h o l d i n g  t h a t  t h e  s u i t  f i r s t  had t o  b e  s u b m i t t e d  t o  

a  m e d i c a l  m e d i a t i o n  p a n e l  b e f o r e  i t  c o u l d  b e  m a i n t a i n e d  i n  a  

t r i a l  c o u r t  , t h e r e b y  i m p l y i n g  i t  was  a  m a l p r a c t i c e  a c t i o n .  

U. a t  884-85. 

I n  R i c c o b o n o  v .  C o r d i s  C o r p L r  3 4 1  So .2d 805  ( F l a .  3d DCA 

1 9 7 7 ) ,  a  p a t i e n t  was a d m i t t e d  f o r  a  c o r o n a r y  c a t h e t e r i z a t i o n  

p r o c e d u r e .  W h i l e  t h e  p r o c e d u r e  was b e i n g  p e r f o r m e d .  t h e  t i p  

o f  t h e  c a t h e t e r  b r o k e  o f f ,  c a u s i n g  i n j u r y  t o  t h e  p l a i n t i f f .  

The Th i rd  D i s t r i c t  a f f  irmed an  o r d e r  g r a n t i n g  a  mot ion  t o  d i s m i s s  

f o r  f a i l u r e  t o  s u b m i t  t h e  c l a i m  f i r s t  t o  a  m e d i c a l  m e d i a t i o n  

p a n e l .  

I n  N o r t o n  v .  S o u t h  M i a  H o s ~ i t a l  F o u n d a t i o n .  I n c . ,  3 7 5  

So.2d 42 (Fla .  3d DCA 1979) , t h e  Third D i s t r i c t  a f f i r m e d  a  d i s m i s s a l  

of  a  c o m p l a i n t  on t h e  b a s i s  of  Riccobono. I n  N o r t ~ r  t h e  p l a i n t i f f  

was a l l e g e d l y  i n j u r e d  b e c a u s e  o f  t h e  m e c h a n i c a l  f a i l u r e  o f  a  

s p e c i a l  t a b l e  t o  w h i c h  h e  was s t r a p p e d  d u r i n g  t h e  t a k i n g  o f  

a  myelogram a t  t h e  h o s p i t a l .  . ( S c h w a r t z r  J., s p e c i a l l y  

c o n c u r r i n g )  . The N o r t o n  f a c t s  a r e  t h e r e f o r e  c l o s e l y  ana logous  

t o  t h e  Ray i n c i d e n t  and d e m o n s t r a t e  t h e  a p p l i c a b i l i t y  o f  t h e  



m a l p r a c t i c e  e x c l u s i o n  t o  e q u i p m e n t  u s e d  d u r i n g  a m e d i c a l  

e x a m i n a t i o n .  a l s o  Zobac v ,  S o u t h e a s t e r n  H o s w i t a l  D i s t r i c t  , 
382 So.2d 829 ( F l a .  4 t h  DCA 1980)  ( d i c t a ;  d e f e c t i v e  medical  equipment 

m o r e  n e a r l y  c o v e r e d  b y  m a l p r a c t i c e  a c t  t h a n  d e f e c t i v e  c h a i r s  

i n  p u b l i c  w a i t i n g  room) . 
I n  c o n t r a s t  t o  t h e s e  cases  f i n d i n g  t h e  i n j u r y  c o m p l a i n e d  

o f  f e l l  w i t h i n  t h e  p u r v i e w  o f  m e d i c a l  m a l p r a c t i c e ,  o t h e r  cases  

u n d e r  d i f f e r e n t  s i t u a t i o n s  h a v e  found  n o  m a l p r a c t i c e .  I n  Durden  

y, A w i c a n  H o s p i t a l  SuwwJ v Corw.  3 7 5  So  .2d 1 0 9 6  ( F l a .  3d DCA 

1 9 7 9 )  t c e r t .  m iea r  3 8 6  So .2d  6 3 3  ( F l a .  1 9 8 0 )  t h e  p l a i n t i f f  

a l l e g e d  t h a t  t h e  h o s p i t a l  was n e g l i g e n t  i n  t h e  u s e  o f  a d i r t y  

n e e d l e ,  f a i l u r e  t o  u s e  a c l e a n  o r  s t e r i l i z e d  n e e d l e ,  and f a i l u r e  

t o  p r o p e r l y  i n s p e c t  t h e  n e e d l e  f o r  c l e a n l i n e s s  p r i o r  t o  i t s  

u s e .  M. a t  1 0 9 7 .  T h e  t r i a l  c o u r t  d i s m i s s e d  t h e  c l a i m a n t ' s  

compla in t  as be ing  t ime-barred by t h e  two yea r  s t a t u t e  o f  l i m i t a t i o n s  

f o r  m e d i c a l  m a l p r a c t i c e .  The T h i r d  D i s t r i c t  r e v e r s e d ,  s t a t i n g :  

D u r d e n  s o l d  h i s  b l o o d  t o  A m e r i c a n .  T h e r e  
was n o  m e d i c a l  d e n t a l  o r  s u r g  i c a l  d i a g n o s i s  
t r e a t m e n t  o r  c a r e  r e n d e r e d  b y  A m e r i c a n  t o  
D u r d e n .  T h e  r e l a t i o n s h i p  c o n t e m p l a t e d  b y  
t h e  s u b j e c t  s t a t u t e  o f  l i m i t a t i o n  i s  i n  
t h e  n a t u r e  o f  a d o c t o r  ( d e n t i s t )  - p a t i e n t  
o r  h o s p i t a l  - p a t i e n t  i n  c o n t r a s t  t o  t h e  
v e n d o r  - v e n d e e  r e l a t i o n s h i p  i n  t h e  c a s e  
a t  b a r .  

U. a t  1099 .  F i n d i n g  t h e  p l a i n t i f f ' s  c o m p l a i n t  g r an t ed  i n  o r d i n a r y  

n e g l i g e n c e  n o t  p r o f e s s i o n a l  m a l p r a c t i c e  , a n d  t h e  f o u r  y e a r  

s t a t u t e  o f  l i m i t a t i o n s  t h e r e f o r e  a p p l i c a b l e ,  t h e  T h i r d  Distr ict  

r e i n s t a t e d  t h e  c o m p l a i n t .  U. a t  1 0 9 9 .  

I n  ew N C a s u a l t v  C o .  v .  K n o w ,  9 5  So.2d 4 1 3  



( F l a .  1 9 5 7 )  , a c o n v a l e s c e n t  home h a d  a n  i n s u r a n c e  l i a b i l i t y  

p o l i c y  w h i c h  e x c l u d e d  c l a ims  r e s u l t i n g  f r o m  t h e  r e n d i t i o n  o f  

p r o f e s s i o n a l  s e r v i c e s .  T h e  c o m p l a i n t  e s s e n t i a l l y  a l l e g e d  t h a t  

a n  a t t e n d a n t  was n e g l i g e n t  i n  f a i l i n g  t o  i n s u r e  t h a t  t h e  b e d  

r a i l s  were u p .  The Knowlese s  s o u g h t  a d e c l a r a t o r y  d e c r e e  e s t a b -  

l i s h i n g  t h e  r i g h t  t o  h a v e  N e w  A m s t e r d a m  p r o v i d e  a d e f e n s e  i n  

t h e  u n d e r l y i n g  a c t i o n .  T h e  c h a n c e l l o r  found  N e w  Amsterdam was 

o b l i g a t e d  t o  d e f e n d .  I n  a f f  i r m i n g ,  t h i s  C o u r t  f o u n d  t h a t  t h e  

t i t l e  n c o n v a l e s c e n t  homen d i d  n o t  c o n n o t e  a n  i n s t i t u t i o n  w h e r e  

o n l y  p r o f e s s i o n a l  s e r v i c e s  were r e n d e r e d ,  and  t h e  term " a t t e n d a n t n  

d i d  n o t  d e s c r i b e  a p e r s o n  who r e n d e r e d  p r o f e s s i o n a l  s e r v i c e s .  

u. a t  414 -15 .  T h e  C o u r t  f o u n d  n o  b a s i s  t o  p r e s u m e  t h a t  t h e  

i n j u r y  a r o s e  o n l y  f r o m  s e r v i c e s  o f  a p r o f e s s i o n a l  c h a r a c t e r .  

u. a t  415. I n  t h e  Ray a c c i d e n t ,  a p r o f e s s i o n a l  p h y s i c i a n  was 

c l e a r l y  r e n d e r i n g  a p r o f e s s i o n a l  s e r v i c e  a t  a m e d i c a l  s e r v i c e s  

c e n t e r  a t  t h e  t i m e  o f  t h e  a c c i d e n t .  

B. Out  o f  S t a t e  C a s e s  

A number  o f  s t a t e s  b e s i d e s  F l o r i d a  h a v e  c o n s i d e r e d  t h i s ,  

o r  s imilar  s i t u a t i o n s ,  and h a v e  c o n c l u d e d  t h a t  e a c h  o f  t h e  c a u s e s  

o f  a c t i o n  f e l l  w i t h i n  a p r o f e s s i o n a l  malprac t ice  e x c l u s i o n .  

One o f  t h e  cases mos t  s imi la r  t o  t h i s  o n e  is Harris v .  F i x e n a r L s .  

F u n d  I n d e m n i t y  Co . ,  42 Wash.2d 6 5 5 ,  257  P.2d 2 2 1  ( 1 9 5 3 ) .  I n  

Har-, a Mrs. Shaw went  t o  D r .  Harris ,  a n  o s t e o p a t h i c  p h y s i c i a n ,  

f o r  o s t e o p a t h i c  t r e a t m e n t .  W h i l e  D r .  Harris was a d m i n i s t e r i n g  

t r e a t m e n t  t o  Mrs. Shaw on an o s t e o p a t h i c  t a b l e ,  t h e  t a b l e  c o l l a p s e d .  

M r s .  Shaw t h e n  f i l e d  a c o m p l a i n t  f o r  i n j u r i e s  a g a i n s t  D r .  Harris ,  



h i s  w i f e ,  a n d  t h e  f i r m  w h i c h  s o l d  t h e  t a b l e .  D r .  H a r r i s  a n d  

h i s  w i f e  m a i n t a i n e d  a d e c l a r a t o r y  d e c r e e  a c t i o n  a g a i n s t  F i r e m a n ' s  

Fund .  F i r e m a n ' s  Fund p r o v i d e d  a p o l i c y  o f  i n su rance  which provided 

c o v e r a g e  f o r  b o d i l y  i n j u r y  l i a b i l i t y ,  b u t  w h i c h  e x c l u d e d  

m a l p r a c t i c e .  T h e  a p p e l l a t e  c o u r t  r e a s o n e d  t h a t  t h e  i s s u e  t o  

b e  d e t e r m i n e d  was w h e t h e r  t h e  u s e  o f  t h e  d e f e c t i v e  o s t e o p a t h i c  

t a b l e  u n d e r  t h e  c i r c u m s t a n c e s  c o n s t i t u t e d  malprac t ice  i n  t h e  

p e r f o r m a n c e  o r  o m i s s i o n  o f  p r o f e s s i o n a l  s e r v i c e s .  2 5 7  P .2d  

a t  2 2 4 .  T h e  W a s h i n g t o n  S u p r e m e  C o u r t  s t a t e d  t h a t  t h e  t a b l e  

was e s p e c i a l l y  d e s i g n e d  t o  e n a b l e  a n  o s t e o p a t h i c  p h y s i c i a n  t o  

g i v e  h i s  p a t i e n t s  t h e  t y p e  o f  t r e a t m e n t  w h i c h  h e  was l i c e n s e d  

t o  g i v e .  . H a r r h  c o n c l u d e d  t h a t  t h e  c l a i m  was o n e  o f  

m a l p r a c t i c e ,  a n d  came w i t h i n  t h e  e x c l u s i o n a r y  p r o v i s i o n s  o f  

t h e  i n s u r a n c e  p o l i c y .  U. a t  225.  

W r i s  r e l i e d  h e a v i l y  o n  A m e r i c a a r a n c e  

Co., 1 5 6  Ohio  578,  1 0 3  N.E.2d 817 ( 1 9 5 2 ) .  I n  E l i cho t a ,  

t h e  i n s u r a n c e  c o m p a n y  s o u g h t  a d e c l a r a t o r y  d e c r e e  a s  t o  i t s  

o b l i g a t i o n  t o  defend a c e r t a i n  a c t i o n  b r o u g h t  a g a i n s t  a c h i r o p o d i s t  

b y  o n e  o f  h i s  p a t i e n t s .  T h e  p o l i c y  u n d e r  c o n s i d e r a t i o n  was 

a  p r o f e s s i o n a l  l i a b i l i t y  p o l i c y  w h i c h  r e q u i r e d  t h e  i n s u r e r  t o  

d e f e n d  cases  i n v o l v i n g  a n  i n j u r y  a r i s i n g  o u t  o f  t h e  p r a c t i c e  

o f  t h e  i n s u r e d ' s  p r o f e s s i o n .  1 0 3  N.E.2d a t  8 1 8 .  T h e  f a c t s  

r e v e a l  t h a t  t h e  p a t i e n t  was t o l d  b y  h e r  d o c t o r  t o  s i t  i n  a  c e r t a i n  

t r e a t m e n t  c h a i r  which  r o t a t e d  i n  a manner  s i m i l a r  t o  a b a r b e r ' s  

c h a i r .  A s  s h e  was g e t t i n g  i n t o  t h e  c h a i r ,  i t  r o t a t e d  and t h e  

p a t i e n t  l o s t  he r  ba l ance  and f e l l  t o  t h e  f l o o r ,  s u s t a i n i n g  i n  j u r i e s .  



a T h e  O h i o  S u p r e m e  C o u r t  u p h e l d  a c o n c l u s i o n  t h a t  t h e  i n s u r e r  
- 

was r equ i r ed  t o  d e f e n d  t h e  d o c t o r  a g a i n s t  t h e  p a t i e n t ' s  c o m p l a i n t .  

I n  s o  c o n c l u d i n g ,  t h e  c o u r t  s t a t e d :  

P r i o r  t o  November 9 ,  1 9 4 9 ,  Mrs. H i r s s i g  
had  b e e n  a p a t i e n t  o f  M i c h o t a .  When o n  
t h a t  d a t e  s h e  e n t e r e d  t h e  d o c t o r ' s  o f f i c e  
a n d  i n  a t r e a t m e n t  r o o m  t h e r e o f  b e g a n  t o  
f o l l o w  h i s  precise i n s t r u c t i o n s  i n  p r e p a r i n g  
h e r s e l f  f o r  h i s  p r o f e s s i o n a l  m i n i s t r a t i o n s  , 
t h e  r e l a t i o n s h i p  o f  p a t i e n t  a n d  d o c t o r  was 
c l e a r l y  e s t a b l i s h e d .  Her c l a i m e d  i n j u r i e s  , 
a c c o r d i n g  t o  t h e  a l l e g a t i o n s  o f  h e r  p e t i t i o n ,  
were d u e  t o  t h e  n e g l i g e n c e  o f  t h e  d o c t o r  
i n  f a i l i n g  t o  m a i n t a i n  a p p a r a t u s  e m p l o y e d  
b y  h i m  i n  h i s  p r a c t i c e  o f  c h i r o p o d y  i n  a 
s a f e  c o n d i t i o n  f o r  h e r  u s e  as  a p a t i e n t .  

T h e  i n j u r y  d e s c r i b e d  was o n e  m a r i s i n g  
o u t  o f  t h e  practice of  t h e  insured  's p r o f  e s s i o n w  
a n d  a l s o  c o n s t i t u t e d  w a n  i n j u r y  r e s u l t i n g  
f r o m  p r o f e s s i o n a l  s e r v i c e s  r e n d e r e d  o r  w h i c h  
s h o u l d  h a v e  b e e n  r e n d e r e d w .  M a i n t a i n i n g  
t h e  t r e a t m e n t  c h a i r  i n  a p r o p e r  a n d  s a f e  
c o n d i t i o n  f o r  t h e  a c c o m o d a t i o n  o f  p a t i e n t s  
was a s e r v i c e  o r  d u t y  d i r e c t l y  c o n n e c t e d  
w i t h  t h e  pract ice  b y  M i c h o t a  o f  h i s  p r o f e s s i o n  
as  a c h i r p o d i s t ,  c h i r o p o d y  b e i n g  a l i m i t e d  
b r a n c h  o f  m e d i c i n e  o r  s u r g e r y .  

I n  A C l t v  and S u r e t v  Co. , 2 2 1  Cal.App.2d 

4 3 8 ,  3 4  C a l  . R e p .  5 0 8  ( 1 9 6 3 )  , A e t n a  i n s u r e d  D r .  A n t l e s  u n d e r  

a p o l i c y  w h i c h  e x c l u d e d  c o v e r a g e  f o r  malpractice o r  p r o f e s s i o n a l  

s e r v i c e .  I n  A m I  t h e  p a t i e n t  was l a y i n g  on  a t a b l e  r e c e i v i n g  

h e a t  lamp t r e a t m e n t s .  T h e  d o c t o r  h a d  p l a c e d  t h e  p a t i e n t  u n d e r  

t h e  lamp, a n d  a d j u s t e d  t h e  lamp. A f t e r  s e v e r a l  m i n u t e s ,  t h e  

lamp f e l l  a n d  b u r n e d  t h e  p a t i e n t ' s  b a c k .  The  c o u r t  f ound  t h a t  

t h e  i n j u r y  d i d  o c c u r  d u r i n g  t h e  p e r f o r m a n c e  o f  p r o f e s s i o n a l  

a s e r v i c e s .  I t  r e a s o n e d  t h a t  t h e  lamp was t h e  p r i n c i p a l  i n s t r u m e n t  



u s e d  i n  g i v i n g  t h e  t r e a t m e n t ;  t h e  d o c t o r  h a d ,  i n  t h e  e x e r c i s e  

o f  h i s  p r o f e s s i o n a l  s k i l l  a n d  j u d g m e n t ,  p l a c e d  t h e  l a m p  a t  t h e  

p r o p e r  p l a c e  a n d  h e i g h t ,  a n d  was o b s e r v i n g  t h e  t r e a t m e n t .  3 4  

Cal .Rep.  a t  5 1 1 .  a l s o  N o r t h e r n  I n s u c e  C o .  v .  S u ~ e r  i o r  

C o u r t ,  9 1  Ca l .App .3d  5 4 1 ,  1 5 4  C a l . R e p .  1 9 8  ( 1 9 7 9 )  ( n o  d u t y  t o  

d e f e n d  a n d / o r  i n d e m n i f y  w h e r e  p o l i c y  c o n t a i n e d  p r o f e s s i o n a l  

s e r v i c e s  e x c l u s i o n  a n d  i n  j u r y  r e s u l t i n g  f r o m  m i s i d e n t i f i c a t i o n  

o f  p a t i e n t  occur red  as a d i r e c t  r e s u l t  of  per formance  o f  p r o f e s s i o n a l  

s e r v i c e s )  ; B r o c k b a n k  v .  T r a v e l e r s  I n s u r a n c e  Co. ,  1 2  A.D.2d 691 ,  

207 N.Y.S.2d 7 2 3  ( 1 9 6 0 ) ,  ax>x>eal m i e d ,  9  N.Y.2d 6 0 9 ,  210 N.Y.S.2d 

1 0 2 5  ( 1 9 6 1 )  ( a l l e g e d  n e g l i g e n c e  i n  c o n n e c t i o n  w i t h  t h e  p l a c i n g ,  

r a i s i n g  o r  a d j u s t m e n t  o f  s i d e b o a r d s  o n  a b e d  o f  a p a t i e n t  i n  

a n u r s i n g  home c o n s t i t u t e d  n u r s i n g  s e r v i c e  a n d  was e x p r e s s l y  

@ e x c l u d e d  f r o m  c o v e r a g e  u n d e r  a p o l i c y  w h i c h  e x c l u d e d  i n s u r a n c e  

f o r  r e n d e r i n g  o r  f a i l u r e  t o  r e n d e r  p r o f e s s i o n a l  s e r v i c e s ) .  

A l t h o u g h  i t  a r i s e s  o u t s i d e  t h e  m e d i c a l  f i e l d ,  K n o r r  v .  

Commerc ia l  C a s u a l t  y I n s u r m c e  C o . ,  1 7 1  P a . S u p e r .  4 8 8 ,  90 A.2d 

3 8 7  ( 1 9 5 2 1 ,  i s  a l s o  i n s t r u c t i v e .  I n  K n o r r ,  a b e a u t y  s h o p  had  

a n  i n s u r a n c e  p o l i c y  w h i c h  e x c l u d e d  c o v e r a g e  f o r  r e n d e r i n g  o f  

p r o f e s s i o n a l  s e r v i c e s .  T h e  i n  j u r y  o c c u r r e d  when a c u s t o m e r  

who was s e a t e d  b e n e a t h  a m e c h a n i c a l  h a i r d r y e r  was s t r u c k  o n  

t h e  h e a d  when t h e  h a i r d r y e r  u n e x p l a i n e d l y  f e l l .  The c o u r t  found  

t h a t  t h e  a c c i d e n t  f e l l  w i t h  i n  t h e  p r o f e s s i o n a l  s e r v i c e s  e x c l u s i o n  

b e c a u s e  a n  i n t e g r a l  pa r t  o f  t h e  s e r v i c e s  t h e  p a t r o n  had c o n t r a c t e d  

f o r  was t o  d r y  t h e  h a i r .  90 A.2d a t  388.  



T h e s e  F l o r i d a  and  f o r e i g n  s t a t e  a u t h o r i t i e s  r e q u i r e  t h i s  

C o u r t  t o  a f f i r m  t h e  Second D i s t r i c t ' s  d e c i s i o n  o n  t h e  c o v e r a g e  

i s s u e .  A s  was s t a t e d  i n  -ev F o r a e  I n s p r a n c e  Co. I 

432  So.2d 1 3 6 8 ,  1 3 7 1  ( F l a .  2d DCA 1 9 8 3 )  w h e r e  a n  e x c l u s i o n  

i s  c l e a r l y  s t a t e d  i t  s h o u l d  b e  u p h e l d .  I n  t h i s  case,  M r .  Ray 

was a l l e g e d l y  i n j u r e d  w h i l e  o n  a p r o f e s s i o n a l  e x a m i n i n g  t a b l e  

i n  a p r o f e s s i o n a l  m e d i c a l  c e n t e r  u n d e r  t h e  care and i n s t r u c t i o n  

o f  a t r e a t i n g  m e d i c a l  d o c t o r .  When D r .  M o n t g o m e r y  e n t e r e d  t h e  

room a n d  b e g a n  r e v i e w i n g  M r .  R a y ' s  c h a r t s  and q u e s t i o n i n g  w i t h  

M r .  Ray a b o u t  h i s  i n j u r y ,  a p r o f e s s i o n a l  r e l a t i o n s h i p  h a d  b e e n  

i n s t i g a t e d  a n d  p r o f e s s i o n a l  m e d i c a l  s e r v i c e s  had  b e g u n .  I t  

is p a t e n t l y  f a l l a c i o u s  t o  contend t h a t  t h e  r e n d e r i n g  o f  p r o f e s s i o n a l  

m e d i c a l  s e r v i c e s  d i d  n o t  b e g i n  u n t i l  D r .  M o n t g o m e r y  a c t u a l l y  

l ooked  a t  M r .  R a y ' s  s p l i n t e r .  T h e  t r i a l  c o u r t  a n d  t h e  S e c o n d  

D i s t r i c t  c o r r e c t l y  a p p l i e d  t h e  a b o v e  c i t e d  a u t h o r i t i e s  t o  t h e  

f a c t s  o f  t h i s  c a s e ,  a n d  d e t e r m i n e d  t h a t  t h e  p r o f e s s i o n a l  

l i a b i l i t y  e x c l u s i o n  a p p l i e d .  



CONCLUSION 

T h i s  C o u r t  m u s t  r e v e r s e  t h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  

o n  t h e  e s t o p p e l  i s s u e ,  a f f i r m  t h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  

o n  t h e  p o l i c y  e x c l u s i o n  i s s u e ,  a n d  remand w i t h  d i r e c t i o n s  t h a t  

judgment  f o r  S t a t e  Farm b e  r e i n s t a t e d .  
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