
-----r_r-c .. .. _. 

g 7 
i .i-w 

IN THE BUPREBlE COURT OF F L O R F  r , 

. ' 7 . , 

63 ., 
. .. . . .  
'.:7 2 s..! , $ . ,, . , ; .. . 

STATE FARM FIRE AND CASUALTY COMPANY, / 
Petitioner, 

v. 

EXECUTIVE HEALTH SERVICES, INC., CASE NO.: 69,897 
and WAYNE 0. MONTGOMERY, M.D., 

Respondents. 

.............................................. 
On Notice To Invoke Discretionary 

Jurisdiction To Review A Decision Of The 
Second District Court Of Appeal 

PETITIONER'S BRIEF ON JURISDICTION 

TERRENCE E. KEHOE 
HAAS, BOEHM, BROWN, RIGDON, 
SEACREST & FISCHER, P.A. 

Post Office Box 2593 
Orlando, Florida 32802-2593 
(305) 898-5920 

Attorneys for Petitioner 



TABLE OF CONTENTS 

PAGE 

TABLE OF CONTENTS................................. i 

TABLE OF AUTHORITIES.............................. ii 

PRELIMINARY STATEMENT............................. 1 

STATEMENT OF THE CASE AND OF THE FACTS............ 1 

SUMMARY OF THE ARGUMENT........................... 4 

ARGUMENT:......................................... 4 

THIS COURT SHOULD ACCEPT JURISDICTION AS 
THE DECISION OF THE SECOND DISTRICT APPLYING 
THE DOCTRINE OF ESTOPPEL TO A COVERAGE ISSUE 
EXPRESSLY AND DIRECTLY CONFLICTS WITH DECISIONS 
OF THIS COURT AND OTHER DISTRICT COURTS 
OF APPEAL. 

CONCLUSION........................................ 

CERTIFICATE OF SERVICE............................ 



TABLE OF AUTHORITIES 

CASE 

Burns v. Consolidated American Insurance Co., 
359 So.2d 1203 (Fla. 3d DCA 1978) 

Crown Life Insurance Co. v. McBride, 
472 So.2d 870 (Fla. 4th DCA 1985) 

E. J. Evans Co. v. Ohio State Life Insurance Co., 
144 So.2d 833 (Fla. 2d DCA 1962) 

Radoff v. North American Co., 
358 So.2d 1138 (Fla. 3d DCA 1978) 

Reaves v. State, 
485 So.2d 829 (Fla. 1986) 

Six L's Packinq Co., Inc. v. Florida Farm 
Bureau Mutual Insurance Co., 

268 So.2d 560 (Fla. 4th DCA 1972) 

Six L's Packinq Co., Inc. v. Florida Farm 
Bureau Mutual Insurance Co., 

276 So.2d 37 (Fla. 1973) 

Starlite Services, Inc. v. Prudential Insurance Co., 
418 So.2d 305 (Fla. 5th DCA 1982) 

Uniiax, Inc. v. Factory Insurance Ass'n, 
328 So.2d 448 (Fla. 1st DCA 1976) 

OTHER AUTHORITIES 

Art. V, S3 (b) (3), Fla. Const. 

S624.605 (1) (k) , Fla. Stat. (1983) 

5627.351 (4) (b) , (d) , Fla. Stat. (1983) 

5627.357 (I), Fla. Stat. (1983) 

5768.57 (1) (a) , Fla. Stat. (1983) 

PAGE 

7 



PRELIHINARY STATEHENT 

I n  t h i s  b r i e f ,  t h e  P e t i t i o n e r ,  STATE FARM FIRE AND CASUALTY 

COMPANY, w i l l  b e  r e f e r r e d  t o  a s  " S t a t e  Farm". The Respondents ,  

EXECUTIVE HEALTH SERVICES, I N C . ,  and WAYNE 0. MONTGOMERY, M.D., 

w i l l  b e  r e f e r r e d  t o  a s  " ~ e s p o n d e n t s "  o r  by t h e i r  r e s p e c t i v e  

names. The Appendix a t t a c h e d  t o  t h i s  b r i e f  w i l l  b e  r e f e r r e d  

t o  a s  "App.", fo l lowed  by t h e  a p p r o p r i a t e  page  number. The 

r e c o r d  on a p p e a l  w i l l  b e  r e f e r r e d  t o  a s  "R",  fo l lowed  by t h e  

a p p r o p r i a t e  page  number. 

STATEHENT OF THE CASE AND OF THE FACTS 

T h i s  c a s e  a r i s e s  f r o m  a d e c l a r a t o r y  judgment  a c t i o n  on 

a n  i n s u r a n c e  c o v e r a g e  i s s u e .  

On J a n u a r y  2 5 ,  1 9 8 2 ,  R o b e r t  Ray e n t e r e d  E x e c u t i v e  H e a l t h  

S e r v i c e s ,  I n c . ,  a  f a c i l i t y  i n  t h e  b u s i n e s s  o f  r e n d e r i n g  m e d i c a l  

s e r v i c e s ,  f o r  a  m e d i c a l  e x a m i n a t i o n .  Mr. Ray was  s e a t e d  i n  

an  examining room on a t a b l e  used s o l e l y  f o r  med ica l  examina t ions  

( R  9 4 ) .  Dr .  Montgomery e n t e r e d  t h e  room, a s k e d  Mr. Ray w h a t  

h i s  problem was, and rev iewed  t h e  i n f o r m a t i o n  a v a i l a b l e  t o  him 

f r o m  t h e  n u r s e ' s  c h a r t .  A f t e r  Mr. Ray had  e x p l a i n e d  t o  Dr.  

Montgomery wha t  had h a p p e n e d ,  t h e  d o c t o r  i n s t r u c t e d  Mr. Ray 

t o  l i e  down on t h e  t a b l e  s o  h e  c o u l d  g e t  a  b e t t e r  look a t  t h e  

in jury .  I n  t h e  process of complying w i t h  t h e  d o c t o r ' s  i n s t r u c t i o n s ,  

Mr. Ray f e l l  b a c k  h e a v i l y  o n  t h e  e x a m i n i n g  t a b l e ,  t h e  t a b l e  

up-ended a n d  Mr. Ray f e l l  on h i s  r i g h t  s h o u l d e r  ( R  8 2 - 8 4 ) .  



Mr. Ray s u b s e q u e n t l y  s u e d  E x e c u t i v e  H e a l t h  S e r v i c e s  a n d  Dr .  

Montgomery. 

E x e c u t i v e  H e a l t h  S e r v i c e s  was c o v e r e d  by a  comprehens ive  

i n s u r a n c e  p o l i c y  i s s u e d  by S t a t e  Farm. The  p o l i c y ,  h o w e v e r ,  

c o n t a i n e d  a  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  which s t a t e d  t h a t  

t h e  i n s u r a n c e  d i d  n o t  a p p l y  t o  b o d i l y  i n j u r y  due  t o  t h e  r e n d e r i n g  

o r  f a i l u r e  t o  r e n d e r  med ica l  s e r v i c e  o r  t r e a t m e n t  o r  any s e r v i c e  

o r  t r e a t m e n t  of  a  p r o f e s s i o n a l  n a t u r e  ( R  18 ;  App. 8 - 1 3 ) .  S t a t e  

Farm f i l e d  a  d e c l a r a t o r y  judgment  a c t i o n  t o  d e t e r m i n e  i f  t h e  

Ray a c c i d e n t  was covered  by  t h i s  p o l i c y .  S t a t e  Farm c o n t e n d e d  

t h a t  t h e  p o l i c y  d i d  n o t  a p p l y  b e c a u s e  Mr. R a y ' s  a c c i d e n t  f e l l  

w i t h i n  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n .  B o t h  s i d e s  moved 

f o r  summary judgment .  The  t r i a l  c o u r t  g r a n t e d  summary judgment 

f o r  S t a t e  Farm, f i n d i n g  t h a t  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n  

a p p l  i e d .  

The S e c o n d  D i s t r i c t  a f f i r m e d  on t h e  coverage  i s s u e ,  f i n d i n g  

Mr. Ray 's  a c c i d e n t  c l e a r l y  f e l l  w i t h i n  t h e  p r o f e s s i o n a l  l i a b i l i t y  

e x c l u s i o n  (App. 4 )  . However,  t h e  Second D i s t r i c t  r e v e r s e d  t h e  

summary judgment  on a n  e s t o p p e l  i s s u e .  I t  f o u n d  t h e  r e s p o n -  

d e n t s '  a r g u m e n t  t h a t  b e f o r e  t h e  a c c i d e n t  a  S t a t e  Farm a g e n t  

had s t a t e d  t o  E x e c u t i v e  H e a l t h  S e r v i c e s  t h a t  t h e  p o l i c y  p r o v i d e d  

f u l l  a n d  c o m p l e t e  l i a b i l i t y  t o  t h e  i n s u r e d ,  e x c e p t  c o v e r a g e  

f o r  med ica l  m a l p r a c t i c e ,  p r e s e n t e d  a n  i s sue  o f  m a t e r i a l  f a c t .  

T h e  c o u r t  r u l e d  t h a t  i t  c o u l d  n o t  c o n c l u d e  t h a t  t h e  a l l e g e d  

s t a t e m e n t  a b o u t  c o v e r a g e  c o u l d  n o t  h a v e  b e e n  a  r e p r e s e n t a t i o n  

t h a t  t h e r e  was more  c o v e r a g e  t h a n  was a c t u a l l y  p r o v i d e d  by t h e  



p o l i c y .  "The p o l i c y  t e r m s  d i d  n o t  e x c l u d e  f r o m  c o v e r a g e  o n l y  

m a l p r a c t i c e ,  a s  t h e  a g e n t  is  a l l e g e d  t o  have  s a i d ,  b u t  e x c l u d e d ,  

among o t h e r  t h i n g s ,  t h e  ' r e n d e r i n g  of ... any s e r v i c e  ... conducive 

t o  h e a l t h  .... I n The  c o u r t  f u r t h e r  s t a t e d  t h a t  i t  c o u l d  n o t  

c o n c l u d e  w h e t h e r  a n y  s u c h  r e p r e s e n t a t i o n  was  made a t  a  t i m e  

a f t e r  t h e  p o l i c y  was i s s u e d  and b e f o r e  t h e  a c c i d e n t  (App. 4 - 5 ) .  



SUMMARY OF THE ARGUWNT 

THIS COURT SHOULD ACCEPT JURISDICTION AS 
THE DECISION OF THE SECOND DISTRICT APPLYING 
THE DOCTRINE OF ESTOPPEL TO A COVERAGE ISSUE 
EXPRESSLY AND DIRECTLY CONFLICTS WITH DECISIONS 
OF THIS COURT AND OTHER DISTRICT COURTS 
OF APPEAL. 

This Court must accept jurisdiction pursuant to Art. V, 

S3(b) (3), Fla. Const., because the decision of the Second District 

Court of Appeal expressly and directly conflicts with a decision 

of this Court and decisions of other District Courts of Appeal 

on the same question of law. Specifically, this Court has previously 

ruled that the doctrine of estoppel is not applicable to a matter 

of coverage. The Second District's opinion expressly applies 

the doctrine of estoppel to an issue of coverge and is therefore 

in direct conflict with the Court's explicit ruling. The Court 

has the same issues before it in Crown Life Insurance Company 

v. McBride, Case No. 67,476. 

THIS COURT SHOULD ACCEPT JURISDICTION AS 
THE DECISION OF THE SECOND DISTRICT APPLYING 
THE DOCTRINE OF ESTOPPEL TO A COVERAGE ISSUE 
EXPRESSLY AND DIRECTLY CONFLICTS WITH DECISIONS 
OF THIS COURT AND OTHER DISTRICT COURTS 
OF APPEAL. 

This Court has jurisdiction pursuant to Art. V, S3(b) (3), 

Fla. Const., to review decisions which expressly and directly 

conflict with decisions of this Court or decisions of other 

District Courts of Appeal. Reaves v. State, 485 So.2d 829, 

830 (Fla. 1986). In the instant case, conflict exists because 



t h e  S e c o n d  D i s t r i c t ' s  d e c i s i o n  a p p l i e s  t h e  d o c t r i n e  of  e s t o p p e l  

t o  a  matter  of coverage, something t h i s  Court r u l e d  was i m p e r m i s s i b l e  

i n  S i x  L ' s  P a c k i n q  Co. ,  I n c .  v .  The  F l o r i d a  Farm Bureau Mutual 

I n s u r a n c e  Co., 276 So.2d 37 ( F l a .  1973) .  I n  S i x  L ' s ,  t h i s  C o u r t  

s p e c i f i c a l l y  a d o p t e d  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  i n  

S i x  L ' s  Packinq Co., I n c .  v. F l o r i d a  Farm Bureau Mutual I n s u r a n c e  

268 So.2d 560 ( F l a .  4 t h  DCA 1 9 7 2 ) ,  where t h e  F o u r t h  D i s t r i c t  

s t a t e d :  

T h e  g e n e r a l  r u l e  i s  w e l l  e s t a b l i s h e d  
t h a t  t h e  d o c t r i n e  o f  w a i v e r  a n d  e s t o p p e l  
b a s e d  u p o n  t h e  c o n d u c t  o r  a c t i o n  o f  t h e  
i n s u r e r  ( o r  h i s  a g e n t )  i s  n o t  a p p l i c a b l e  
t o  m a t t e r s  o f  c o v e r a s e  a s  d i s t i n g u i s h e d  
from t h e  grounds  f o r  f o r f e i t u r e  ... I n  o t h e r  
w o r d s ,  w h i l e  a n  i n s u r e r  may b e  e s t o p p e d  
by i t s  c o n d u c t  f r o m  s e e k i n g  a  f o r f e i t u r e  
of  a  p o l i c y ,  t h e  i n s u r e r ' s  coverage o r  r e s t r i c  - 
t i o n s  on  t h e  c o v e r a g e  c a n n o t  b e  e x t e n d e d  
by t h e  d o c t r i n e  of waiver  and e s t o p p e l .  

268 So.2d a t  5 6 3  ( e m p h a s i s  i n  o r i g i n a l ) .  T h i s  Cour t  h a s  never  

receded from t h i s  r u l e .  

O t h e r  D i s t r i c t  C o u r t s  o f  A p p e a l  h a v e  a p p l i e d  t h e  S i x  L ' s  

r u l e  and h e l d  t h a t  t h e  d o c t r i n e s  o f  w a i v e r  a n d  e s t o p p e l  c a n n o t  

b e  u s e d  t o  c r e a t e  o r  t o  e x t e n d  c o v e r a g e .  S t a r l i t e  S e r v i c e s ,  

I n c .  v. P r u d e n t i a l  I n s u r a n c e  Co., 418 So.2d 305 ( F l a .  5 t h  D C A )  , 
rev .  d i s m i s s e d ,  421 So.2d 518 ( F l a .  1 9 8 2 ) ;  Radoff v. North American 

Co., 358 So.2d 1138 ( F l a .  3d DCA 1 9 7 8 ) ;  U n i i a x ,  I n c .  v .  F a c t o r v  

I n s u r a n c e  ASS-, 328 So.2d 448 ( F l a .  1st D C A ) ,  c e r t .  d e n i e d ,  

341 So.2d 1086 ( F l a .  1 9 7 6 ) .  

I n  S t a r l i q h t  S e r v i c e s ,  s u p r a ,  t h e  F i f t h  D i s t r i c t  a p p l i e d  

t h i s  body of  c a s e  law i n  a f f i r m i n g  summary judgment f o r  d e f e n d a n t  



In Starliqht Services, supra, the Fifth District applied 

this body of case law in affirming summary judgment for defendant 

insurer. Starlight Services sought enforcement of a group insurance 

contract having an "active work requirementn as a condition 

of coverge. On defendant's motion for summary judgment, the 

insured argued that an agent's statement that the claim would 

be accepted created an issue of fact as to whether the insurer 

waived the contractual prerequisites to an employee becoming 

insured. In affirming, the court invoked the well settled Florida 

law that the doctrines of waiver and estoppel are not applicable 

to matters of coverage. The court stated that " [slince the 

active work requirement was one of coverage, the alleged waiver 

of that provision by Prudential's agent is of no moment." 418 

In Uniiax, supra, 328 So.2d at 454-55, the First District 

affirmed a summary judgment in favor of the insurer and stated 

as follows: 

Appellant's third argument, that appellee 
is estopped from asserting that Unijax did 
not sustain an insured loss, is necessarily 
founded upon the proposition that matters 
of coverage (as distinct from contentions 
of forfeiture) are subject to the doctrines 
of waiver and estoppel. This is an erroneous 
view of the law, which has been rejected 
by Florida courts. Six L's Pack. Co., Inc. 
v. Florida Farm Bur. Mut. Ins. Co., Sup.Ct.Fla. 
1973, 276 So.2d 37 affirming Fla.App.4th 
1972, 268 So.2d 560; Havston v. Allstate 
Ins. Co., Fla.App.3rd 1974, 290 So.2d 67; 
Kaminer v. Franklin Life Ins. Co., 472 F.2d 
1073 (5th Cir. 1973); Johnson v. Dawson, 
Fla.App.3rd 1972, 257 So.2d 282; and see 
cases collected in 1 A.L.R.3d 1139 and Supple- 
ment. 



Co 144 So.2d 833 ( F l a .  2d DCA 1 9 6 2 ) ,  t h e  Second D i s t r i c t  refused .I 

t o  a p p l y  t h e  e s t o p p e l  argument.  The c o u r t  s t a t e d :  

... where t h e  t e rms  [of  t h e  i n s u r a n c e  p o l i c y ]  
a r e  unambiguous ,  a n  i n t e r p r e t a t i o n  t h e r e o f  
by a  g e n e r a l  a g e n t  d o e s  n o t  b i n d  t h e  i n s u r e r .  ... The  t e r m s  o f  t h e  p o l i c y  i n  t h i s  c a s e  
a r e  p l a i n  a n d  u n a m b i g u o u s ,  a n d  a p p e l l e e  
is not  estopped by i ts  g e n e r a l  a g e n t ' s  a l l e g e d  
i n t e r p r e t a t i o n  of  t h e  i n s u r a n c e  p o l i c y -  

I d .  a t  835-  - 

I n  B u r n s  v .  C o n s o l i d a t e d  American I n s u r a n c e  Co., 359 So.2d 

1203, 1206 ( F l a .  3d DCA 1 9 7 8 ) ,  t h e  c o u r t  r u l e d  t h a t  t h e r e  was 

n o  e n t i t l e m e n t  t o  r e c o v e r y  w h e r e  t h e  i n s u r e d  a d m i t t e d l y  knew 

t h e  p o l i c y  d i d  n o t  c o v e r  t h e  r i s k  e n c o u n t e r e d .  Y e t  t h a t  i s  

e x a c t l y  what t h e  Second D i s t r i c t  h a s  s a n c t i o n e d  i n  t h i s  c a s e .  

A s  s t a t e d  i n  S768.57 (1) ( a ) ,  a  c l a i m  f o r  med ica l  m a l p r a c t i c e  

means a  c l a i m  a r i s i n g  o u t  o f  t h e  r e n d e r i n g  o f ,  o r  f a i l u r e  t o  

r e n d e r ,  m e d i c a l  c a r e  o r  s e r v i c e s .  See  a l s o  SS624.605 (1) ( k )  (mal- 

p r a c t i c e  defined a s  i n j u r y  a s  t h e  r e s u l t  o f  n e g l i g e n c e  i n  r e n d e r i n g  

p r o f e s s i o n a l  s e r v i c e s )  ; 627.351 ( 4 )  ( b )  , ( d )  ; 627.357 ( I ) ,  F l a .  S t a t .  

( 1 9 8 3 ) .  The  t e s t i m o n y  o f  t h e  S t a t e  Farm a g e n t  who o b t a i n e d  

E x e c u t i v e  H e a l t h  S e r v i c e s  p o l i c y  a t  i s s u e ,  was t h a t  ' I . . .  So 

t h e y  knew, a n d  E x e c u t i v e  H e a l t h  S e r v i c e s  a n d  P r o p e r t i e s  b o t h  

knew we were n o t  c o v e r i n g  p r o f e s s i o n a l  l i a b i l i t y  ...." (R 210). 

I n  s p i t e  o f  t h e  a g e n t ' s  c l e a r  t e s t i m o n y  t h a t  E x e c u t i v e  

H e a l t h  S e r v i c e s  knew o f  t h e  p r o f e s s i o n a l  l i a b i l i t y  e x c l u s i o n ,  

a n d  d e s p i t e  t h e  f a c t  t h a t  t h e  e x c l u s i o n  p r o v i d e d  i n  t h e  S t a t e  

Farm p o l i c y  m e e t s  t h e  d e f i n i t i o n s  o f  m a l p r a c t i c e  s e t  f o r t h  i n  



F l o r i d a  S t a t u t e s  c i t e d  a b o v e ,  t h e  S e c o n d  D i s t r i c t  i g n o r e d  t h e  

c l e a r  l a n g u a g e  o f  t h e  p o l i c y  e x c l u s i o n ,  i g n o r e d  t h i s  C o u r t ' s  

S i x  L ' s  o p i n i o n ,  a n d  a p p l i e d  t h e  d o c t r i n e  o f  e s t o p p e l  t o  e x t e n d  

c o v e r a g e  i n  t h i s  c a s e .  S u c h  a r e s u l t  c a n n o t  b e  c o u n t e n a n c e d  

b y  t h i s  C o u r t .  T h i s  C o u r t  m u s t  a c c e p t  j u r i s d i c t i o n  i n  t h i s  

c a s e  a s  b e i n g  i n  c o n f l i c t  w i t h  S i x  L ' s  and  t h e  c a s e s  c i t e d  above ,  

and  r e v e r s e  t h e  d e c i s i o n  o f  t h e  Second D i s t r i c t  C o u r t  of  Appeal .  

* * *  

T h i s  C o u r t  p r e s e n t l y  h a s  b e f o r e  it Crown L i f e  I n s u r a n c e  

Co. v.  McBride, Case  No. 67,476,  i n  which t h e  C o u r t  i s  r e v i e w i n g  

a F o u r t h  D i s t r i c t  o p i n i o n ,  472  So.2d  8 7 0  ( F l a .  4 t h  DCA 1 9 8 5 ) ,  

which c e r t i f i e d  t h e  q u e s t i o n  o f  w h e t h e r  e q u i t a b l e  e s t o p p e l  may 

b e  u t i l i z e d  t o  p r e v e n t  a n  i n s u r e r  f r o m  d e n y i n g  c o v e r a g e .  A t  

i s s u e  i n  t h a t  c a s e  is t h e  e x a c t  i s s u e  p r e s e n t e d  i n  t h i s  p e t i t i o n  

- t h e  a p p l i c a t i o n  o f  e s t o p p e l  t o  p r o v i d e  c o v e r a g e  b e y o n d  t h e  

e x p l i c i t  t e r m s  o f  t h e  i n s u r e d ' s  p o l i c y .  T h i s  C o u r t  s h o u l d  a c c e p t  

r e v i e w  o f  t h i s  case i n  o r d e r  t o  e n s u r e  t h a t  i t  i s  r e s o l v e d  i n  

t h e  same manner a s  Crown L i f e  is. 



CONCLUSION 

B a s e d  o n  t h e  a r g u m e n t s  a n d  a u t h o r i t i e s  s e t  f o r t h  i n  t h i s  

b r i e f ,  t h i s  C o u r t  m u s t  g r a n t  S t a t e  F a r m ' s  P e t i t i o n  F o r  R e v i e w .  
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