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STATEMENT OF THE CASE AND FACTS 

e T h i s  p r o d u c t  l i a b i l i t y  a c t i o n  a r i s e s  o u t  o f  a n  

a c c i d e n t  t h a t  o c c u r r e d  o n  J u l y  2 2 ,  1 9 8 4 ,  w h i l e  p e t i t i o n e r ' s  

d e c e d e n t ,  G r a d y  P a i t ,  was o p e r a t i n g  a F o r d  t r a c t o r  (R:  1 ) .  T h e  

t r a c t o r  a l l e g e d l y  r o l l e d  o v e r ,  a n d  Mr. P a i t  s u s t a i n e d  f a t a l  

i n j u r i e s  ( R :  1 ) .  T h e  t r a c t o r  was m o r e  t h a n  t w e l v e  y e a r s  o l d  a t  

t h e  time o f  t h e  a c c i d e n t  ( R :  2 7 ,  3 5 ) .  

P e t i t i o n e r  f i l e d  t h i s  a c t i o n  a g a i n s t  F o r d  i n  J u n e ,  

1 9 8 5 ,  a l l e g i n g  v a r i o u s  d e f e c t s  i n  t h e  t r a c t o r .  F o r d  moved  t o  

d i s m i s s  o n  g r o u n d s  n o t  p r e s e n t l y  m a t e r i a l .  S h o r t l y  t h e r e a f t e r ,  

t h i s  C o u r t  d e c i d e d  P u l l u m  v .  C i n c i n n a t i ,  I n c . ,  4 7 6  S o . 2 d  6 5 7  

( F l a .  1 9 8 5 ) ,  a p p e a l  d i s m i s s e d  f o r  w a n t  o f  s u b s t a n t i a l  f e d e r a l  

q u e s t i o n ,  U.S. , 1 0 6  S . C t .  1 6 2 6 ,  9 0  L .Ed .2d  1 7 4  

( 1 9 8 6 ) .  I n  P u l l u m ,  t h i s  C o u r t  o v e r r u l e d  i t s  e a r l i e r  d e c i s i o n  

@ i n  B a t t i l l a  v .  A l l i s  C h a l m e r s  Mfg. C o . ,  3 9 2  S o . 2 d  8 7 4  ( F l a .  

1 9 8 0 ) ,  a n d  h e l d  t h a t  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  a 

s t a t u t e  o f  r e p o s e  w h i c h ,  i n t e r  a l i a ,  r e q u i r e s  p r o d u c t  l i a b i l i t y  

a c t i o n s  t o  b e  b r o u g h t  w i t h i n  t w e l v e  y e a r s  o f  t h e  p r o d u c t ' s  

d e l i v e r y  t o  t h e  o r i g i n a l  p u r c h a s e r ,  d o e s  n o t  v i o l a t e  t h e  

F l o r i d a  C o n s t i t u t i o n .  

F o r d  t h e n  f i l e d  a n  amended  m o t i o n  t o  d i s m i s s  o n  t h e  

b a s i s  o f  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s .  (R:  9 ) .  T h e  

t r i a l  c o u r t  h e l d  t h a t  u n d e r  t h e  w r o n g f u l  d e a t h  act  a r i g h t  o f  

a c t i o n  e x i s t s  o n l y  i f  t h e  p e r s o n  i n j u r e d  w o u l d  h a v e  b e e n  

e n t i t l e d  t o  m a i n t a i n  a n  a c t i o n  h a d  d e a t h  n o t  e n s u e d ,  a n d  t h a t  

G r a d y  P a i t  w o u l d  n o t  h a v e  b e e n  a b l e  t o  m a i n t a i n  s u c h  a n  a c t i o n  

e By v i r t u e  o f  S e c t i o n  9 5 . 0 3 1 ( 2 ) .  ( R :  3 5 ) .  T h e  t r i a l  c o u r t  



t h e r e f o r e  g r a n t e d  F o r d ' s  amended m o t i o n  a n d  d i s m i s s e d  t h e  

a c o m p l a i n t .  ( R :  3 5 - 3 6 ) .  
- 

On a p p e a l ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  a f f i r m e d ,  

h o l d i n g  t h a t  t h e  e f f e c t  o f  P u l l u m  was t o  " r e i n s t a t e "  t h e  

s t a t u t e  o f  r e p o s e  as  o f  i t s  o r i g i n a l  e f f e c t i v e  d a t e .  T h e  F i f t h  

D i s t r i c t  a l s o  d e c l i n e d  t o  g i v e  r e t r o s p e c t i v e  o p e r a t i o n  t o  a 

1 9 8 6  s t a t u t e  a b o l i s h i n g  t h e  s t a t u t e  o f  r e p o s e  i n  p r o d u c t  

l i a b i l i t y  cases.  F i n a l l y ,  t h e  D i s t r i c t  C o u r t  c e r t i f i e d  t o  t h i s  

C o u r t  i t s  d e c i s i o n  o n  t h e s e  t w o  p o i n t s  a s  b e i n g  o f  g r e a t  p u b l i c  

i m p o r t a n c e .  1 

T h i s  C o u r t ' s  j u r i s d i c t i o n  was t h e n  i n v o k e d  b y  f i l i n g  

o f  a n  a p p r o p r i a t e  n o t i c e .  

l ~ e e  a l s o ,  C o g g i n s  v .  C l a r k  E q u i p m e n t  Co. ,  1 2  F.L.W. 7 5 0  ( F l a .  
5 t h  DCA 1 9 8 7 ) .  T h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  f o l l o w e d  
t h e  same c a u s e ,  a n d  r e a c h e d  t h e  same h o l d i n g s ,  i n  Shaw v .  
G e n e r a l  M o t o r s  C o r p . ,  1 2  F.L.W. 4 8 7  ( F l a .  3 d  DCA 1 9 8 7 1 ,  
B r a c k e n r i d g e  v .  Ametek ,  I n c . ,  1 2  F.L.W. 479  ( F l a .  3 d  DCA 1 9 8 7 ) ,  
L a n e  v .  K o e h r i n g  Co. ,  1 2  F.L.W. 4 7 8  ( F l a .  3d  DCA 1 9 8 7 ) ,  a n d  
Wal l i s  v .  Grumman C o r p . ,  1 2  F.L.W. 6 1 3  ( F l a .  3 d  DCA 1 9 8 7 ) .  T h e  
F i r s t  D i s t r i c t  C o u r t  o f  A ~ ~ e a l  h a s  h e l d  t h a t  P u l l u m  a p p l i e s  
r e t r o s p e c t i v e l y ,  b u t  d i d  no< c e r t i f y  t h e  i s s u e  o r  a d d r e s s  t h e  
e f f e c t  o f  t h e  1 9 8 6  amendment  t o  t h e - s t a t u t e  o f  r e p o s e .  C a s s i d y  
v .  F i r e s t o n e  T i r e  & R u b b e r  Co. ,  4 9 5  S o . 2 d  8 0 1  ( F l a .  1st DCA 
1 9 8 6 ) ,  r e v .  d e n . ,  S o . 2 d  - ( F l a . ,  Case No. 6 9 , 6 6 8 ,  
o p i n i o n  f i l e d  March 2 7 ,  1 9 8 7 ) .  T h e  S e c o n d  D i s t r i c t  C o u r t  o f  
A p p e a l  h a s  h e l d  t h a t  P u l l u m  a p p l i e s  r e t r o s p e c t i v e l y  a n d  t h a t  
t h e  amendment  t o  S e c t i o n  9 5 . 0 3 1 (  2 ) ,  F l o r i d a  S t a t u t e s ,  i s  
p r o s p e c t i v e  o n l y .  Small v .  N i a g a r a  M a c h i n e  b T o o l  Works ,  1 2  
F.L.W. 3 6 6  ( F l a .  2 d  DCA 1 9 8 7 ) ;  H a r r i s o n  v .  H y s t e r  Co. ,  1 2  
F.L.W. 5 4 0  ( F l a .  2d DCA 1 9 8 7 ) .  T h e  f e d e r a l  d i s t r i c t  c o u r t s  
h a v e  a l s o  h e l d  t h a t  P u l l u m  i s  t o  b e  a p p l i e d  r e t r o s p e c t i v e l y .  
E d d i n g s  v .  V o l k s w a g e n w e r k ,  A . G . ,  6 3 5  F . S u p p .  4 5  ( N . D .  F l a .  
1 9 8 6 ) ;  Lamb v .  Vo lkswagenwerk  A k t i e n g e s e l l s c h a f t ,  6 3 1  F . S u p p .  
1 1 4 4  (sS o f  u n a n i m i t y  
i t s e l f  t e n d s  t o  d e m o n s t r a t e  t h e  c o r r e c t n e s s  o f  t h e  F i f t h  
D i s t r i c t ' s  d e c i s i o n .  



SUMMARY OF ARGUMENT 

T h e  l a n g u a g e  o f  C h a p t e r  86-272,  Laws o f  F l o r i d a ,  

i t s e l f  d e m o n s t r a t e s  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t h e  amendment 

t o  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  t o  b e  p r o s p e c t i v e  

o n l y .  R e t r o s p e c t i v e  o p e r a t i o n  would  b e  w h o l l y  i n c o n s i s t e n t  

w i t h  t h e  l e g i s l a t u r e ' s  s p e c i f i c a t i o n  o f  a n  e f f e c t i v e  d a t e .  

L i k e  a  c h a n g e  i n  a  s t a t u t e  o f  l i m i t a t i o n s ,  a  c h a n g e  i n  a  

s t a t u t e  o f  r e p o s e  s h o u l d  b e  h e l d  t o  b e  p r o s p e c t i v e  i n  n a t u r e  

a b s e n t  a  c l e a r  s h o w i n g  o f  c o n t r a r y  l e g i s l a t i v e  i n t e n t .  

M o r e o v e r ,  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  a m e n d a t o r y  a c t  i n  

t h e  c i r c u m s t a n c e s  o f  t h e  i n s t a n t  c a s e  would  r u n  a f o u l  o f  

c o n s t i t u t i o n a l  p r o s c r i p t i o n s  a g a i n s t  d e p r i v i n g  a  p a r t y  o f  h i s  

v e s t e d  r i g h t s  -- h e r e ,  a  r i g h t  t o  a  d e f e n s e  which  had  become a n  

a b s o l u t e  b a r  p r i o r  t o  e n a c t m e n t  o f  t h e  1986  s t a t u t e .  T h e  

D i s t r i c t  C o u r t  ' S  f i r s t  q u e s t i o n  s h o u l d  b e  a n s w e r e d  "No." 

Where a  s t a t u t e  i s  a d j u d g e d  u n c o n s t i t u t i o n a l ,  i t  

r e m a i n s  i n o p e r a t i v e  s o  l o n g  a s  t h a t  d e c i s i o n  s t a n d s ;  b u t  i f  t h e  

d e c i s i o n  i s  s u b s e q u e n t l y  r e v e r s e d  o r  o v e r r u l e d ,  t h e  s t a t u t e  

w i l l  b e  h e l d  t o  b e  v a l i d  f rom t h e  f i r s t  d a t e  i t  became 

e f f e c t i v e .  T h a t  p r i n c i p l e  i s  f i r m l y  g r o u n d e d  i n  t h e  

c o n s t i t u t i o n a l  s e p a r a t i o n  o f  p o w e r s .  Even a p a r t  f r o m  

c o n s t i t u t i o n a l  r a m i f i c a t i o n s ,  o v e r r u l i n g  a p p e l l a t e  d e c i s i o n s  

a r e  g e n e r a l l y  h e l d  r e t r o a c t i v e  u n l e s s  t h e  d e c i s i o n  i t s e l f  

s p e c i f i e s  o t h e r w i s e .  P u l l u m  n o t  o n l y  d i d  n o t  s p e c i f y  t h a t  i t  

was a p p l i c a b l e  o n l y  p r o s p e c t i v e l y ,  b u t  a  c a r e f u l  a n a l y s i s  

r e v e a l s  t h a t  P u l l u m ' s  h o l d i n g  n e c e s s a r i l y  r e q u i r e s  r e t r o a c t i v e  

e f f e c t  . 



T h e  o n l y  p e r t i n e n t  e x c e p t i o n  t o  t h e  " r e l a t  i o n - b a c k "  

a r u l e  i s  t h a t  i t  s h o u l d  n o t  o p e r a t e  t o  o v e r t u r n  v e s t e d  r i g h t s  
- 

p r e v i o u s l y  a c q u i r e d  i n  j u s t i f i e d  r e l i a n c e  o n  t h e  o v e r r u l e d  

d e c i s i o n .  P e t i t i o n e r  h e r e  d i d  n o t  a c q u i r e  a n y  s u c h  v e s t e d  

r i g h t ,  s i n c e  t h e r e  was n o  r e l i a n c e  i n v o l v e d .  A t  m o s t ,  

p e t i t i o n e r  had  t h e  mere h o p e  t h a t  t h e  p r i o r  d e c i s i o n  m i g h t  

c o n t i n u e  i n  e f f e c t .  T h e  D i s t r i c t  C o u r t ' s  s e c o n d  q u e s t i o n  

s h o u l d  b e  a n s w e r e d  "Yes." 

ARGUMENT 

I. THE LEGISLATIVE AMENDMENT OF SECTION 
9 5 . 0 3 1 ( 2 ) ,  FLORIDA STATUTES, 
ABOLISHING THE STATUTE OF REPOSE IN 
PRODUCT LIABILITY ACTIONS, SHOULD NOT 
BE CONSTRUED TO APPLY RETROSPECTIVELY 
TO A CAUSE OF ACTION WHICH ACCRUED 
BEFORE THE EFFECTIVE DATE OF THE 
AMENDMENT. 

T h e  f a c t  t h a t  t h e  s t a t u t e  o f  r e p o s e  was amended i n  

1 9 8 6  i s  i r r e l e v a n t  t o  t h e  i n s t a n t  case.  A s t a t u t e  i s  g e n e r a l l y  

p r e s u m e d  n o t  t o  b e  r e t r o s p e c t i v e  " w h e r e  t h e  L e g i s l a t u r e  h a s  n o t  

e x p r e s s l y  i n  c l ea r  a n d  e x p l i c i t  l a n g u a g e  e x p r e s s e d  a n  i n t e n t i o n  

t h a t  t h e  s t a t u t e  b e  s o  a p p l i e d . "  F o l e y  v .  M o r r i s ,  339 S o . 2 d  

2 1 5 ,  216 ( F l a .  1 9 7 6 ) .  2  

2 ~ e e  a l s o ,  t o  l i k e  e f f e c t ,  Young v .  A l t e n h a u s ,  472 S o . 2 d  1 1 5 2  
( F l a .  1 9 8 5 ) ;  S t a t e  v .  L a v a z z o l i ,  434  S o . 2 d  3 2 1  ( F l a .  1 9 8 3 ) ;  
S e d d o n  v .  Harpster ,  4 0 3  S o . 2 d  409 ( F l a .  1 9 8 1 ) ;  W a l k e r  & 
L a B e r g e ,  I n c .  v .  H a l l i g a n ,  3 4 4  S o . 2 d  2 3 9  ( F l a .  1 9 7 7 ) ;  T r u s t e e s  
o f  T u f t s  C o l l e g e  v .  T r i p l e  R .  R a n c h ,  I n c . ,  275  S o . 2 d  5 2 1  ( F l a .  
1 9 7 3 ) ;  Shaw v .  G e n e r a l  M o t o r s  C o r p . ,  1 2  F.L.W. 4 8 7   la. 3d DCA 
1 9 8 7 ) ;  Fogg v .  S o u t h e a s t  Bank,  N . A . ,  4 7 3  S o . 2 d  1 3 5 2  ( F l a .  4 t h  
DCA 1 9 8 5 ) ;  S e a b o a r d  S y s t e m  R . R . ,  I n c .  v .  C l e r n e n t e ,  4 6 7  S o . 2 d  
348 ( F l a .  3 d  DCA 1 9 8 5 ) ;  R o t h e r m e l  v .  F l o r i d a  P a r o l e  a n d  
P r o b a t i o n  Commiss ion ,  4 4 1  S o . 2 d  6 6 3  ( F l a .  1st DCA 1 9 8 3 ) .  

, A l t e n h a u s ,  472 S o . 2 d  1 1 5 2  
3 4  S o . 2 d  3 2 1  ( F l a .  1 9 8 3 ) :  . . 

~ e d d o n  v .  Harpster ,  4 0 3  S o . 2 d .  409 ( F l a .  1 9 8 1 ) ' ;  W a l k e r  & 
L a B e r g e ,  I n c .  v .  H a l l i g a n ,  3 4 4  S o . 2 d  2 3 9  ( F l a .  1 9 7 7 ) ;  T r u s t e e s  
o f  T u f t s  C o l l e g e  v .  T r i p l e  R .  R a n c h ,  I n c . ,  275  S o . 2 d  5 2 1  ( F l a .  
1 9 7 3 ) ;  Shaw v .  G e n e r a l  M o t o r s  C o r p . ,  1 2  F.L.W. 4 8 7  ( F l a .  3d DCA 
1 9 8 7 ) ;  Fogg v .  S o u t h e a s t  Bank,  N . A . ,  4 7 3  S o . 2 d  1 3 5 2  ( F l a .  4 t h  
DCA 1 9 8 5 ) ;  S e a b o a r d  S y s t e m  R . R . ,  I n c .  v .  C l e r n e n t e ,  4 6 7  S o . 2 d  
348 ( F l a .  3 d  DCA 1 9 8 5 ) ;  R o t h e r m e l  v .  F l o r i d a  P a r o l e  a n d  
P r o b a t i o n  Commiss ion ,  4 4 1  S o . 2 d  6 6 3  ( F l a .  1st DCA 1 9 8 3 ) .  



An e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  e x i s t s  w h e r e  a 

a s t a t u t e  i s  r e m e d i a l  i n  n a t u r e .  B o t h  p e t i t i o n e r  a n d  t h e  

Academy o f  F l o r i d a  T r i a l  L a w y e r s  ( h e r e a f t e r  " t h e  Academy1' ) r e l y  

o n  t h a t  e x c e p t i o n .  I n d e e d ,  t h e  Academy o b s e r v e s  (Br i e f  a t  7 )  

t h a t  t h e  " v e r y  n a t u r e  o f  a repeal i s  t o  r emedy  some  e x i s t i n g  

p r o b l e m  w i t h  t h e  law. " 4  T h e  Academy p r o v e s  t o o  much i n  

a t t ' e m p t i n g  t o  claim r e m e d i a l  s t a t u s  f o r  C h a p t e r  86 -272 ,  Laws o f  

F l o r i d a .  Not o n l y  d o e s  t h e  Academy claim t h a t  a l l  r e p e a l i n g  5 

a c t s  a r e ,  by  n a t u r e ,  r e t r o s p e c t i v e  i n  o p e r a t i o n  ( a  p o s i t i o n  

s h a r e d  by  p e t i t i o n e r ) ,  b u t  t h e  Academy g o e s  much f u r t h e r .  I f ,  

a s  t h e  Academy a s s e r t s ,  t h e  n a t u r e  o f  a r e m e d i a l  s t a t u t e  i s  t o  

" r emedy  some e x i t i n g  p r o b l e m "  i n  t h e  law, e v e r y  amendment  t o  a n  

e x i s t i n g  s t a t u t e  a n d  e v e r y  e n a c t m e n t  o f  a  new s t a t u t e  i s  

r e m e d i a l .  I f  t h e  r e p e a l  o f  a n  e x i s t i n g  s t a t u t e  i s  " r e m e d i a l "  

s i m p l y  b e c a u s e  i t  " r e m e d i e s  some  e x i s t i n g  p r o b l e m  w i t h  t h e  

law," any a m e n d a t o r y  s t a t u t e  a n d  e v e r y  new s t a t u t o r y  e n a c t m e n t  

t Bank.  N . A . .  

4 ~ h e  A c a d e m y ' s  claims t h a t  C h a p t e r  86-272,  Laws o f  F l o r i d a ,  i s  
a " P u l l u m  Repealer l1 w h i c h  i s ,  o f  n e c e s s i t y ,  " r e m e d i a l 1 '  b r i n g s  
t o  m i n d  a n o t h e r  q u o t a t i o n  f r o m  L e w i s  C a r r o l l ,  o f  whom t h e  
Academy seems s o  f o n d :  ' ' 'When - I u s e  a w o r d , '  Humpty Dumpty 
s a i d ,  i n  r a t h e r  a s c o r n f u l  t o n e ,  ' i t  m e a n s  j u s t  w h a t  I c h o o s e  
i t  t o  mean - n e i t h e r  m o r e  n o r  l e s s . '  ' T h e  q u e s t i o n  i s ,  ' s a i d  
Al ice ,  ' w h e t h e r  you  can make w o r d s  mean s o  many d i f f e r e n t  
t h i n g s ,  ' " L e w i s  C a r r o l l ,  T h r o u g h  t h e  L o o k i n g  Glass ,  C h a p t e r  6 .  

5 ~ s  a n  e x a m i n a t i o n  o f  C h a p t e r  86-272 r e v e a l s ,  i t  i s  n o t ,  i n  t h e  
n o r m a l  s e n s e  o f  t h e  w o r d ,  a l 1 r e p e a l ' '  s i n c e  t h e  s e s s i o n  law 
m e r e l y  d e l e t e s  a p o r t i o n  o f  t h e  s t a t u t e ,  l e a v i n g  t h e  b a l a n c e  o f  
S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  i n t a c t  a s  a s t a t u t e  o f  
r e p o s e  a p p l i c a b l e  t o  o t h e r  t y p e s  o f  a c t i o n s .  C h a p t e r  86 -272 ,  
we s u b m i t ,  i s  a n  a m e n d a t o r y  a c t ,  n o t  a r e p e a l .  



is  l i k e w i s e  remedial .  The law of F l o r i d a ,  however, i s  - not t h a t  

a every s t a t u t e  i s  r e t r o s p e c t i v e  i n  n a t u r e ,  a s  t h e  Academy's 

suggested r a t i o n a l e  would r e q u i r e .  Rather ,  t h e  c o u r t s  w i l l  

look t o  t h e  l e g i s l a t u r e ' s  cho ice  of an e f f e c t i v e  da t e ,  and t o  

t h e  s u b s t a n t i v e  or p rocedura l  n a t u r e  of t h e  s t a t u t e ,  among 

o t h e r  m a t t e r s ,  i n  determining whether r e t r o s p e c t i v e  ope ra t ion  

i s  r equ i r ed .  

Viewing t h e  p rov i s ions  of Chapter 86-272, Laws of 

F lo r ida ,  i n  t h a t  l i g h t ,  r a t h e r  than i n  t h e  f a l s e  l i g h t  of t h e  

Academy's r a t i o n a l e ,  i t  i s  apparent  t h a t  t h e  s t a t u t e  i s  a  

s u b s t a n t i v e  one. S ince  a  s t a t u t e  of repose d e f i n e s  s u b s t a n t i v e  

r i g h t s I 6  i t  cannot be s a i d  t o  be remedial  i n  na tu re .  

Consequent l y ,  t h e  amended s t a t u t e  m u s t  be a p p l i e d  p r o s p e c t i v e l y  

only .  

• Unlike t h e  r e t r o s p e c t i v e  a p p l i c a t i o n  of a  j u d i c i a l  

dec i s ion  r eve r s ing  a  p r i o r  holding of u n c o n s t i t u t i o n a l i t y ,  

which has c o n s t i t u t i o n a l  i m p l i c a t i o n s ,  whether a  

newly-enacted s t a t u t e  i s  t o  be a p p l i e d  r e t r o s p e c t i v e l y  i s  

i n i t i a l l y  a  ques t ion  of l e g i s l a t i v e  i n t e n t .  Only a f t e r  i t  has  

been determined t h a t  t h e  l e g i s l a t u r e  in tended f o r  a  s t a t u t e  t o  

be app l i ed  r e t r o a c t i v e l y  does t h e  cour t  need t o  address  whether 

6 ~ h e  p r i n c i p l e  t h a t  an a p p e l l a t e  cour t  w i l l  apply t h e  law i n  
e f f e c t  a t  t h e  t ime of t h e  a p p e l l a t e  dec i s ion ,  d i scussed  i n f r a ,  
does not apply where a  new law a l t e r s  an e x i s t i n g  s u b s t a n t i v e  
r i g h t .  seaboard System R . R . ,  I nc .  v. Clemente, 467 So.2d 348 
( F l a .  3d DCA 1 9 8 5 ) .  

7 ~ h i s  po in t  i s  d i scussed  i n  Point  11, i n f r a .  



t h i s  may b e  done  w i t h i n  c o n s t i t u t i o n a l  b o u n d s .  

THE LANGUAGE OF THE STATUTE I T S E L F  

The  l a n g u a g e  of  t h e  s e s s i o n  l aw  i n  q u e s t i o n  p r e c l u d e s  

a  d e t e r m i n a t i o n  t h a t  t h e  l e g i s l a t u r e ' s  i n t e n t  was t o  r e n d e r  t h e  

s e c t i o n  r e t r o a c t i v e .  S e c t i o n  2  of  C h a p t e r  86-272,  Laws of  

F l o r i d a ,  a b o l i s h e d  t h e  t w e l v e - y e a r  r e p o s e  p e r i o d  a n d  S e c t i o n  3 

o f  t h a t  C h a p t e r  p r o v i d e d  t h a t  S e c t i o n  2 " s h a l l  t a k e  e f f e c t  J u l y  

1, 1986 ."  Such l a n g u a g e  h a s  p r e v i o u s l y  been  h e l d  t o  i n d i c a t e  

p r o s p e c t i v e  a p p l i c a t i o n  o n l y .  S p e c i f i c a l l y ,  t h i s  C o u r t  i n  

F o l e y  v .  Mor r i s ,  s u p r a ,  d e t e r m i n e d  t h a t  l a n g u a g e  n e a r l y  

i d e n t i c a l  t o  t h a t  o f  t h e  i n s t a n t  amended s t a t u t e ,  ( " T h i s  a c t  

s h a l l  t a k e  e f f e c t  on  J u l y  1, 1 9 7 2 , " )  d i d  - n o t  m a n i f e s t  an  i n t e n t  

f o r  r e t r o s p e c t i v e  o p e r a t i o n ,  a n d  p r o s p e c t i v e l y  a p p l i e d  t h e  new 

s t a t u t e .  - I d .  a t  217.  Thus ,  s i n c e  t h e  l a n g u a g e  u s e d  i n  

c o n n e c t i o n  w i t h  t h e  s t a t u t e  o f  r e p o s e  d o e s  n o t  r e v e a l  a  

r e t r o a c t i v e  i n t e n t ,  t h e  p e t i t i o n e r ' s  a rgument  must  f a i l .  

P e t i t i o n e r  a r g u e s  t h a t  a  r e t r o s p e c t i v e  i n t e n t  s h o u l d  

b e  g a t h e r e d  by c o n t r a s t i n g  t h e  l a n g u a g e  u s e d  i n  s p e c i f y i n g  

e f f e c t i v e  d a t e s  f o r  t h e  two p o r t i o n s  o f  C h a p t e r  86-272,  Laws o f  

F l o r i d a .  P e t i t i o n e r  p o i n t s  o u t  t h a t  S e c t i o n  1 o f  t h a t  

C h a p t e r  " s h a l l  t a k e  e f f e c t  O c t o b e r  1, 1986 ,  a n d  s h a l l  a p p l y  t o  

8 ~ h e  p r o p r i e t y  o f  d r awing  any  i n f e r e n c e  f rom t h e  d i f f e r e n c e  i n  
l a n g u a g e  a s  t o  t h e  e f f e c t i v e  d a t e s  of  t h e  two  s e c t i o n s  i s  
d u b i o u s ,  a t  b e s t ,  i n  v iew of  t h e  l e g i s l a t i v e  h i s t o r y ,  which  
d e m o n s t r a t e s  t h a t  C h a p t e r  86-272 was a n  amalgam o f  two  s e p a r a t e  
b i l l s .  Fo r  p u r p o s e s  o f  a r g u m e n t ,  however ,  we w i l l  i g n o r e  t h a t  
p o i n t .  



causes  of a c t i o n  accru ing  a f t e r  t h a t  d a t e , "  whi le  Sec t ion  2 

e " s h a l l  t a k e  e f f e c t  Ju ly  1, 1986," and concludes t h a t  t h e  

omission of "and s h a l l  apply t o  causes  of a c t i o n  accru ing  a f t e r  

t h a t  da t e "  i n d i c a t e  a  l e g i s l a t i v e  i n t e n t  t h a t  t h e  s t a t u t e  

o p e r a t e  r e t r o s p e c t i v e l y .  Fur ther  a n a l y s i s  demonst r a t e s  

p e t i t i o n e r ' s  e r r o r .  

Sec t ion  1 of Chapter 86-272, Laws of F l o r i d a ,  simply 

changes t h e  s t a t u t e  of l i m i t a t i o n s  on defamation a c t i o n s  from 

four  yea r s  t o  two. L e g i s l a t i v e  i n t e n t  t o  have t h e  s t a t u t o r y  

change apply only p rospec t ive ly  i s  easy t o  express  i n  such 

i n s t a n c e s ,  i n  language such a s  t h e  l e g i s l a t u r e  has chosen. 

Sec t ion  2 of Chapter 86-272, on t h e  o the r  hand, d e a l s  with a  

s t a t u t e  of repose,  not a  s t a t u t e  of l i m i t a t i o n s .  S t a t u t e s  of 

repose,  by t h e i r  very na tu re ,  do not concern themselves w i t h  

when a  cause of a c t i o n  accrues:  r a t h e r ,  t h e  d a t e  on which they 

prec lude  f u r t h e r  a c t i o n  i s  measured from a  d i f f e r e n t  

s i g n i f i c a n t  d a t e  ( h e r e ,  d e l i v e r y  t o  t h e  o r i g i n a l  p u r c h a s e r ) .  

Thus, concepts  of " acc rua l "  a r e  not p a r t i c u l a r l y  a p p r o p r i a t e  

when a  s t a t u t e  of repose i s  amended. 

More s i g n i f i c a n t l y ,  however, p e t i t i o n e r  I s  argument i s  

fundamentally flawed i n  overlooking t h e  s i g n i f i c a n c e  of t h e  

f a c t  t h a t  t h e  l e g i s l a t u r e  chose t o  spec i fy  an e f f e c t i v e  d a t e  a t  

a l l ,  r a t h e r  than making t h e  s t a t u t e  e f f e c t i v e  "upon becoming a  

law," a s  i s  o f t e n  done. I f ,  a s  p e t i t i o n e r  contends ,  t h e  

l e g i s l a t u r e  in tended f o r  t h e  s t a t u t e  of repose t o  be r epea l ed  

even a s  t o  pending c a s e s ,  why even have a  s p e c i f i e d  e f f e c t i v e  

e date?  Sure ly ,  i t  m u s t  have some s i g n i f i c a n c e .  The c o u r t s  have 



r e p e a t e d l y  h e l d  t h a t  e v e r y  w o r d  a n d  p h r a s e  o f  a s t a t u t e  i s  t o  

a be t r e a t e d  a s  h a v i n g  some m e a n i n g  a n d  i m p o r t .  Here, t h e  p l a i n  
- 

m e a n i n g  o f  t h e  s t a t u t o r y  l a n g u a g e  was t h a t  t h e  r e p e a l  o f  t h e  

s t a t u t e  o f  r e p o s e  was t o  t a k e  e f fec t  o n  J u l y  I ,  1 9 8 6 ;  b y  t h e  

same t o k e n ,  t h a t  l e g i s l a t i v e  i n t e n t  was t h a t  t h e  r e p e a l  s h o u l d  

n o t  b e  e f f e c t i v e  p r i o r  t o  J u l y  1 -- i . e . ,  t h a t  i t  was n o t  t o  - 

h a v e  r e t r o s p e c t i v e  e f f e c t .  

P e t i t i o n e r  a n d  t h e  Academy p o i n t  t o  t h e  d i f f e r e n c e  i n  

l e g i s l a t i v e  r e s p o n s e  t o  t h i s  C o u r t  I s  d e c i s i o n s  i n  B a t t i l l a ,  

O v e r l a n d  c o n s t r u c t i o n 9  a n d  P u l l u m  a s  somehow i n d i c a t i n g  a 

l e g i s l a t i v e  i n t e n t  lo  t o  amend S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  

S t a t u t e s ,  r e t r o a c t i v e l y .  T h e i r  a r g u m e n t  seems t o  be t h a t  t h e  

l e g i s l a t u r e  a c c e p t e d  B a t t i l l a ,  b u t  t r i e d  t o  o v e r r u l e  O v e r l a n d  

C o n s t r u c t i o n  ( b y  r e - e n a c t i n g  t h e  s t a t u t e  w i t h o u t  t h e  

c o n s t i t u t i o n a l  f l a w s  t h i s  C o u r t  h a d  d e s c r i b e d )  a n d  P u l l u m  ( b y  

a m e n d i n g  t h e  s t a t u t e ) .  T h e  a r g u m e n t  o v e r l o o k s  t h e  f a c t  t h a t  

t h e  L e g i s l a t u r e  r e p e a t e d l y  r e - e n a c t e d  S e c t i o n  9 5 . 0 3 1  ( 2 1 ,  

F l o r i d a  S t a t u t e s ,  i n  t h e  y e a r s  b e t w e e n  B a t t i l l a  a n d  P u l l u m ,  

i n d i c a t i n g  a c o n t i n u i n g  l e g i s l a t i v e  d e s i r e  f o r  a p r o d u c t  

l i a b i l i t y  s t a t u t e  o f  r e p o s e  d u r i n g  t h o s e  i n t e r v e n i n g  y e a r s .  -- 

a  d e s i r e  f r u s t r a t e d  b y  t h e  B a t t i l l a  C o u r t ' s  h o l d i n g  (now 

r e j e c t e d )  t h a t  t h i s  was c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .  T h e  

9 0 v e r l a n d  C o n s t r u c t i o n  Co. v .  S i r m o n s ,  369  S o . 2 d  572  ( F l a .  
1 9 7 9 ) .  

l O T h e  Academy a l s o  r e f e r s  t o  t h e  a c q u i e s c e n c e  o f  t h e  b e n c h  a n d  
bar t o  t h i s  C o u r t ' s  d e c i s i o n  i n  B a t t i l l a  a s  i f  i t  h a d  some  
s i g n i f i c a n c e  b e y o n d  a r e c o g n i t i o n  o f  t h i s  C o u r t  I s  p r o p e r  r o l e  
i n  t h e  C o n s t i t u t i o n a l  f r a m e w o r k .  It h a s  n o  s i g n i f i c a n c e  b e y o n d  
r e s p e c t  f o r  t h e  C o u r t  a n d  i t s  r o l e .  



p e t i t i o n e r ' s  a rgument  a l s o  o v e r l o o k s  t h e  b a s i s  of  t h e  f i n d i n g  

of u n c o n s t i t u t i o n a l i t y  i n  B a t t i l l a  a n d  O v e r l a n d  C o n s t r u c t i o n  -- 

a  d e p r i v a t i o n  o f  a c c e s s  t o  t h e  c o u r t s  w i t h o u t  p r o v i d i n g  a n  

a d e q u a t e  a l t e r n a t i v e  a n d  i n  t h e  a b s e n c e  o f  a n  ove rwhe lmi ng  

p u b l i c  n e c e s s i t y .  I n  a t t e m p t i n g  t o  c u r e  t h e  c o n s t i t u t i o n a l  

d e f e c t s  i n  t h e  s t a t u t e  s t r u c k  down by O v e r l a n d  C o n s t r u c t i o n ,  

t h e  l e g i s l a t u r e  made f i n d i n g s  of s u c h  a n  overwhelming  p u b l i c  

n e c e s s i t y .  By n o t  d o i n g  s o  i n  r e s p o n s e  t o  B a t t i l l a ,  and  by 

amending t h e  s t a t u t e  i n  r e s p o n s e  t o  Pu l l um,  t h e  l e g i s l a t u r e  was 

a p p a r e n t l y  e x e r c i s i n g  i t s  d i s c r e t i o n  and  a v o i d i n g  p o t e n t i a l  

c o n s t i t u t i o n a l  c h a l l e n g e s  i n  a n  a r e a  i t  p e r c e i v e d  a s  n o t  

i n v o l v i n g  q u i t e  t h e  same ove rwhe lming  n e c e s s i t y .  

T h e  a b o v e  p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  a r e  

f u r t h e r  b u t t r e s s e d  by t h e  f a c t  t h a t  C h a p t e r  86-272,  Laws of  

F l o r i d a ,  d o e s  n o t  c o n t a i n  a  s a v i n g s  c l a u s e  o f  any  t y p e .  A 

s a v i n g s  c l a u s e ,  by i t s  n a t u r e ,  i m p a r t s  r e t r o a c t i v i t y  on  

s t a t u t e s  w i t h i n  i t s  a m b i t ,  and  t h e  a b s e n c e  o f  a  s a v i n g s  c l a u s e  

d e m o n s t r a t e s  a  l e g i s l a t i v e  i n t e n t  t h a t  t h e  s t a t u t e  is  no t  t o  b e  

a p p l i e d  r e t r o s p e c t i v e l y .  Homemakers, I n c .  v .  G o n z a l e s ,  4 0 0  

So .2d  965 ( F l a .  1 9 8 1 ) ;  C a r p e n t e r  v .  F l o r i d a  C e n t r a l  c r e d i t  

Union,  369 So .2d  935  ( F l a .  1 9 7 9 ) .  

RETROSPECTIVE APPLICATION OF STATUTES OF LIMITATION 

T h i s  Cou r t  a n d  t h e  D i s t r i c t  C o u r t s  o f  Appea l  h a v e  

c o n s i s t e n t l y  h e l d  t h a t  an  amendment t o  a  s t a t u t e  o f  l i m i t a t i o n s  

o r  r e p o s e  w i l l  n o t  b e  a p p l i e d  r e t r o a c t i v e l y .  S p e c i f i c a l l y ,  

w h e r e  a n  amendment would o p e r a t e  t o  s h o r t e n  o n e ' s  time t o  s u e ,  

0 t h e  c o u r t s  h a v e ,  a b s e n t  a  c l e a r  l e g i s l a t i v e  i n t e n t  t o  t h e  



c o n t r a r y ,  f o u n d  t h e  a m e n d a t o r y  s t a t u t e s  t o  b e  p r o s p e c t i v e  

o n l y .  S t u y v e s a n t  I n s .  Co. v .  S q u a r e  D .  C o . ,  3 9 9  S o . 2 d  1 1 0 2  

( F l a .  3 d  DCA 1 9 8 1 )  ( s t a t u t e  o f  r e p o s e  a p p l i c a b l e  t o  

i m p r o v e m e n t s  t o  r e a l  p r o p e r t y  c o u l d  n o t  b e  r e t r o a c t i v e l y  

a p p l i e d  t o  s h o r t e n  p l a i n t i f f ' s  time t o  s u e ) ;  F o l e y  v .  M o r r i s ,  

s u p r a  ( n e w  s t a t u t e  o f  l i m i t a t i o n  w h i c h  s h o r t e n e d  time t o  s u e  

c o u l d  n o t  b e  a p p l i e d  r e t r o a c t i v e l y )  ; G a r o f a l o  v .  Community 

Hosp .  o f  S .  B r o w a r d ,  382  S o . 2 d  722 ( F l a .  4 t h  DCA 1 9 8 0 )  ( t w o  

y e a r  s t a t u t e  o f  l i m i t a t i o n s  a s  t o  s u i t s  f o r  n e g l i g e n c e  a g a i n s t  

h o s p i t a l s  was n o t  t o  b e  a p p l i e d  r e t r o a c t i v e l y ) .  See a l s o ,  

D u r r i n g  v .  R e y n o l d s ,  S m i t h  a n d  H i l l s ,  4 7 1  S o . 2 d  6 0 3   la. 1st 

DCA 1 9 8 5 ) ;  B r o o k s  v .  C e r r a t o ,  355  S o . 2 d  1 1 9  ( F l a .  4 t h  DCA 

1 9 7 8 ) ,  c e r t .  d e n . ,  3 6 1  S o . 2 d  1 1 9   la. 1 9 7 8 ) .  I n  a c c o r d a n c e  

w i t h  t h a t  l i n e  o f  a u t h o r i t y ,  t h e  r e p e a l  o f  t h e  i n s t a n t  s t a t u t e  

of r e p o s e  was h e l d  n o t  r e t r o a c t i v e  i n  Small v. N i a g a r a  M a c h i n e  

& T o o l  Works ,  1 2  F.L.W. 366 ( F l a .  2d  DCA 1 9 7 7 ) ,  a s  well a s  i n  

t h e  n u m e r o u s  o t h e r  cases c i t e d  i n  f o o t n o t e  1, s u p r a .  

Even m o r e  s i g n i f i c a n t l y ,  t h i s  C o u r t  i n  Homemakers ,  

I n c .  v .  G o n z a l e s ,  4 0 0  S o . 2 d  9 6 5  ( F l a .  1 9 8 1 1 ,  h e l d  t h a t  t h e  

p l a i n t i f f  was n o t  e n t i t l e d  t o  t h e  b e n e f i t  o f  a n  amendment  

l e n g t h e n i n g  t h e  s t a t u t e  o f  l i m i t a t i o n s .  I n  Homemakers ,  t h e  

m e d i c a l  m a l p r a c t i c e  p l a i n t i f f  was i n j u r e d  o n  A p r i l  2 ,  1 9 7 3 .  A t  

t h a t  time, t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s  was t w o  y e a r s  

( i . e . ,  p l a i n t i f f  h a d  u n t i l  A p r i l  2 ,  1 9 7 5 ,  t o  f i l e  s u i t ) .  P r i o r  

t o  t h a t  d a t e ,  o n  J a n u a r y  1, 1 9 7 5 ,  t h e  s t a t u t e  was a m e n d e d .  

S u i t  was i n s t i t u t e d  o n  J u l y  9 ,  1 9 7 6 ,  m o r e  t h a n  t h r e e  y e a r s  

a f t e r  p l a i n t i f f ' s  i n j u r y .  T h i s  C o u r t  h e l d  t h a t  t h e  amendment  



a p p l i e d  p r o s p e c t i v e l y  o n l y ,  a n d  t h u s  t h e  p l a i n t i f f  c o u l d  n o t  

o b t a i n  t h e  b e n e f i t  of  t h e  l e n g t h e n e d  s t a t u t e  o f  l i m i t a t i o n s .  
- 

A s  t h e  d i s s e n t  p o i n t e d  o u t ,  Homemakers e x p a n d s  p r i o r  c a s e  l a w  

which h e l d  t h a t  i f  t h e  new s t a t u t e  was e n a c t e d  b e f o r e  t h e  p r i o r  

s t a t u t e  had  r u n ,  t h e  new s t a t u t e  would b e  a p p l i c a b l e ;  o t h e r w i s e  

t h e  new s t a t u t e  would b e  p r o s p e c t i v e  o n l y .  S e e ,  W a l t e r  Denson 

& Son v .  N e l s o n ,  8 8  So .2d  120  ( F l a .  1 9 5 6 ) ;  Mazda Moto r s  o f  

Amer ica ,  I n c .  v .  S.C. Henderson  & S o n s ,  I n c . ,  364 So .2d  107  

( F l a .  1st DCA 1 9 7 8 ) ,  c e r t .  d e n . ,  378  So .2d  348   la. 1 9 7 9 ) ;  

Nef f  v .  G e n e r a l  Development  Co rp . ,  S o .  2d ( F l a .  DCA 

1 9 7 8 ) ;  Mar t z  v. Riskamm, 1 4 4  So .2d  8 3  ( F l a .  1st D C A  1 9 6 2 ) .  

Thus ,  t h e  a p p l i c a b l e  s t a t u t e  i s  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  

F l o r i d a  S t a t u t e s  ( 19751 ,  which  p r o v i d e d  t h a t  a l l  p r o d u c t s  

l i a b i l i t y  a c t i o n s  would b e  e x t i n g u i s h e d  i f  n o t  f i l e d  w i t h i n  

t w e l v e  y e a r s  f rom t h e  d e l i v e r y  o f  t h e  p r o d u c t  t o  t h e  o r i g i n a l  

p u r c h a s e r .  The  f a c t  t h a t  t h e  l e g i s l a t u r e  s u b s e q u e n t l y  amended 

t h i s  s t a t u t e  c a n n o t  a l t e r  t h e  p l a i n t i f f ' s  o r  d e f e n d a n t ' s  r i g h t s  

a c q u i  r e d  under  t h e  p r i o r  s t a t u t e s .  

CONSTITUTIONAL IMPLICATIONS OF RETROSPECTIVE APPLICATION 

Even i f  t h e  l e g i s l a t u r e  had i n t e n d e d  t o  a p p l y  C h a p t e r  

86-272,  Laws o f  F l o r i d a ,  r e t r o a c t i v e l y ,  i t  c o u l d  n o t  b e  

c o n s t i t u t i o n a l l y  a p p l i e d  i n  t h a t  manner i n  c a s e s ,  s u c h  a s  t h e  

i n s t a n t  o n e ,  whe re  t h e  s t a t u t o r y  p e r i o d  h a d  r u n  p r i o r  t o  t h e  

e f f e c t i v e  d a t e  o f  t h e  new l aw .  I n t e r e s t i n g l y  enough ,  t h e  

Academy seems t o  r e c o g n i z e  t h i s ,  o b s e r v i n g  ( B r i e f  a t  2 1 ) :  

a p r e - e x i s t i n g  s t a t u t e  o f  
l i m i t a t i o n s  w i l l  c o n f e r  v e s t e d  r i g h t s  o f  
c o n s t i t u t i o n a l  d i m e n s i o n  i f  t h e  



p r e - e x i s t i n g  s t a t u t e  h a s  a l r e a d y  r u n  a t  
t h e  time t h e  L e g i s l a t u r e  e x p a n d s  i t ,  i n  
wh ich  c a s e  t h e  L e g i s l a t u r e  may no t  r e v i v e  
a  t h e r e t o f o r e  - l o s t  c a u s e  of a c t i o n ,  even  
i f  i t  a t t e m p t s  t o  do s o  e x p l i c i t l y .  

Yet t h a t  i s  p r e c i s e l y  t h e  s i t u a t i o n  h e r e  -- t h e  p r e - e x i s t i n g  

s t a t u t e  ( t h e  1 2  y e a r  s t a t u t e  of r e p o s e )  had  a l r e a d y  r u n  a s  t o  

Grady P a i t  a t  t h e  time t h e  l e g i s l a t u r e  amended t h e  s t a t u t e  of 

r e p o s e .  To a p p l y  t h a t  amendment r e t r o a c t i v e l y ,  a s  p e t i t i o n e r  

seeks,  d e p r i v e s  r e s p o n d e n t  o f  a  r i g h t  wh ich  had a l r e a d y  v e s t e d .  

P e t i t i o n e r  a r g u e s  t h a t  t h e  d e f e n s e  of  a  s t a t u t e  o f  

r e p o s e  o r  a  s t a t u t e  of  l i m i t a t i o n s  i s  no t  a  v e s t e d  r i g h t ,  b u t  

a n  i n c h o a t e  r i g h t  which  i s  l o s t  w i t h  t h e  r e p e a l  of  t h e  

s t a t u t e .  P e t i t i o n e r  c i t e s  f e d e r a l  c a s e s  i n  s u p p o r t  of  h e r  

p o s i t i o n ,  b u t  i g n o r e s  F l o r i d a  l a w  t o  t h e  c o n t r a r y .  Thus ,  f o r  

i n s t a n c e ,  i n  Mazda Moto r s  o f  Amer ica ,  I n c .  v .  S .  C .  Hende r son  & 

S o n s ,  I n c . ,  364 So .2d  1 0 7 ,  1 0 8  ( F l a .  1st DCA 19781 ,  c e r t .  d e n . ,  

378 So .2d  348 ( F l a .  1 9 7 9 ) ,  i t  is  p o i n t e d  o u t  t h a t :  " A  p e r s o n  

h a s  no v e s t e d  r i g h t  i n  t h e  r u n n i n g  of  a  s t a t u t e  of  l i m i t a t i o n s  

u n l e s s  i t  h a s  c o m p l e t e l y  r u n  a n d  b a r r e d  h i s  a c t i o n .  B e f o r e  t h e  

a c t i o n  i s  b a r r e d  by t h e  s t a t u t e  o f  l i m i t a t i o n s ,  t h e  l e g i s l a t u r e  

may amend t h e  s t a t u t e  e n l a r g i n g  t h e  p e r i o d  of time w i t h i n  which  

a n  a c t i o n  may b e  b r o u g h t . "  ( E m p h a s i s  s u p p l i e d ) .  Thus ,  unde r  

F l o r i d a  l a w ,  t h e r e  is a  v e s t e d  r i g h t  w h e r e  t h e  s t a t u t e  o f  

l i m i t a t i o n s  - h a s  a l r e a d y  r u n  a n d  t h e r e b y  b a r r e d  t h e  a c t i o n .  

I f  a n y t h i n g ,  a  s t a t u t e  of  r e p o s e  p r e s e n t s  a n  even  

s t r o n g e r  c a s e  f o r  a  v e s t e d  r i g h t  t o  a  d e f e n s e  t h a n  d o e s  a n  

o r d i n a r y  s t a t u t e  of  l i m i t a t i o n s .  A s t a t u t e  o f  r e p o s e ,  u n l i k e  a  



s t a t u t e  o f  l i m i t a t i o n s ,  d e f i n e s  a  s u b s t a n t i v e  r i g h t  t o  b r i n g  a n  

a c t i o n ,  a n d  f i l i n g  w i t h i n  t h a t  time i s  a  c o n d i t i o n  p r e c e d e n t  t o  

b r i n g i n g  a n  a c t i o n ;  a f a i l u r e  t o  f i l e  s u i t  w i t h i n  t h a t  p e r i o d  

t h u s  g i v e s  t h e  d e f e n d a n t  a  v e s t e d  r i g h t  n o t  t o  b e  s u e d ,  w h i c h  

c a n n o t  b e  i m p a i r e d  b y  g i v i n g  r e t r o a c t i v e  e f f e c t  t o  a  

s u b s e q u e n t l y - e n a c t e d  s t a t u t e .  Kahn v .  T r a n s  W o r l d  A i r l i n e s ,  

I n c . ,  8 2  A.D.2d 6 9 6 ,  4 4 3  N.Y.S.2d 7 9  ( 1 9 8 1 ) ;  L i n c o l n  ~ i r s t  Bank 

o f  R o c h e s t e r  v .  R u p e r t ,  6 0  A.D.2d 1 9 3 ,  400 N.Y.S.2d 6 1 8  ( 1 9 7 7 ) ;  

C o l o n y  H i l l  Condominium I A s s ' n .  v .  C o l o n y  Co . ,  3 2 0  S . E . 2 d  2 7 3  

A s t a t u t e  o f  r e p o s e ,  u n l i k e  a s t a t u t e  o f  l i m i t a t i o n s ,  

p r e v e n t s  wha t  m i g h t  o t h e r w i s e  c o n s t i t u t e  a  c a u s e  o f  a c t i o n  f r o m  

e v e r  a r i s i n g ,  m a k i n g  i t  damnum a b s q u e  i n j u r i a .  T h e  f u n c t i o n  o f  

a  s t a t u t e  o f  r e p o s e  i s  t o  d e f i n e  a  s u b s t a n t i v e  r i g h t ,  r a t h e r  

t h a n  l i m i t i n g  t h e  r emedy .  A s  e x p l a i n e d  i n  R o s e n b e r q  v .  Town o f  

N o r t h  B e r g e n ,  6 1  N . J .  1 9 0 ,  293  A.2d  6 6 2 ,  6 6 7  ( 1 9 7 2 ) :  

I t  d o e s  n o t  b a r  a  c a u s e  o f  a c t i o n ;  i t s  
e f f e c t ,  r a t h e r ,  i s  t o  p r e v e n t  wha t  m i g h t  
o t h e r w i s e  b e  a c a u s e  o f  a c t i o n ,  f r o m  e v e r  
a r i s i n g .  T h u s  i n j u r y  o c c u r r i n g  m o r e  t h a n  
t e n  y e a r s  [ t h e  N e w  J e r s e y  r e p o s e  p e r i o d ]  
a f  t er t h e  n e g l i g e n t  ac t  a l l e g e d l y  
r e s p o n s i b l e  f o r  t h e  ha rm f o r m s  n o  b a s i s  
f o r  r e c o v e r y .  T h e  i n j u r e d  p a r t y  l i t e r a l l y  
h a s  n o  c a u s e  o f  a c t i o n .  T h e  ha rm t h a t  h a s  
b e e n d o n e  i s  damnum a b s q u e  i n j u r i a  - a 
wrong  f o r  w h i c h  t h e  law a f f o r d s  n o  
r e d r e s s .  The  f u n c t i o n  o f  t h e  s t a t u t e  i s  
t h u s  r a t h e r  t o  d e f i n e  s u b s t a n t i v e  r i g h t s  
t h a n  t o  a l t e r  o r  m o d i f y  a r e m e d y .  
( E m p h a s i s  i n  o r i g i n a l ) .  

To l i k e  e f f e c t ,  see C h e s w o l d  V o l u n t e e r  F i r e  Co. v .  L a m b e r t s o n  

C o n s t r u c t i o n  C o . ,  489  A.2d 4 1 3  (Dela .  1 9 8 4 ) ;  T h o r t o n  v .  Mono 

a M a n u f a c t u r i n g  Co, 9 9  I l l . A p p . 3 d  7 2 2 ,  4 2 5  N.E.2d 5 2 2  ( 1 9 8 1 ) ;  



B u r m a s t e r  v .  G r a v i t y  D r a i n a g e  D i s t .  No. 2 ,  366  So .2d  1 3 8 1  ( L a .  

1 9 7 8 ) ;  C o l t o n  v .  Dewey, 212 Neb. 1 2 6 ,  3 2 1  N.W.2d 9 1 3  ( 1 9 8 2 ) ;  

B o l i c k  v .  American Barmag C o r p . ,  2 9 3  S . E . 2 d  4 1 5  ( N . c .  1 9 8 2 ) ;  

Lamb v .  Volkswagenwerk A k t i e n g e s e l l s c h a f t ,  6 3 1  F.Supp.  1144 

(S.D.  F l a .  1 9 8 6 ) .  

L i k e  a  s t a t u t e  o f  n o n - c l a i m ,  w h i c h  i s  j u r i s d i c t i o n a l  

i n  n a t u r e  ( B a r n e t t  Bank o f  Palm Beach County  v .  E s t a t e  o f  Read ,  

493 S o . 2 d  447 ,  448 ( F l a .  1 9 8 6 ) ) ,  f a i l u r e  t o  comply w i t h  t h e  

time p e r i o d  s p e c i f i e d  i n  a  s t a t u t e  o f  r e p o s e  e x t i n g u i s h e s  t h e  

r i g h t  o f  a c t i o n .  F i r s t  S a v i n g s  6 Loan A s s ' n .  v .  F i r s t  F e d e r a l  

S a v i n g s  6 Loan A s s ' n  o f  H a w a i i ,  547  F.Supp.  9 8 8  ( D .  Haw. 1 9 8 2 ) .  

A f t e r  s u b s t a n t i v e  r i g h t s  h a v e  v e s t e d ,  t h e y  may n o t  b e  

a d v e r s e l y  a f f e c t e d  by t h e  e n a c t m e n t  o f  s u b s e q u e n t  

l e g i s l a t i o n ;  t h e  l e g i s l a t u r e  may n o t  c o n s t i t u t i o n a l l y  

i n c r e a s e  a n  e x i s t i n g  o b l i g a t i o n ,  b u r d e n ,  o r  p e n a l t y  a s  t o  a  

s t a t e  o f  f a c t s  a f t e r  t h o s e  f a c t s  h a v e  o c c u r r e d .  L .  R o s s ,  I n c .  

v .  R .  W. R o b e r t s  C o n s t r u c t i o n  Co., I n c . ,  4 6 6  So.2d 1 0 9 6   la. 

5 t h  DCA 1 9 8 5 1 ,  a p p r o v e d ,  4 8 1  S o . 2 d  484 ( F l a .  1 9 8 6 ) .  T h e  

I 1 p e t i t i o n e r ' s  s u g g e s t i o n  t h a t  a  s t a t u t e  o f  l i m i t a t i o n  o r  
s t a t u t e  o f  r e p o s e  may b e  r e t r o a c t i v e l y  r e p e a l e d ,  r e v i t a l i z i n g  
c l a i m s  which  had l o n g  s i n c e  b e e n  b a r r e d ,  i s  n o t  o n l y  c o n t r a r y  
t o  l o n g - s t a n d i n g  F l o r i d a  l a w ,  b u t  a l s o  d o e s  s e r i o u s  v i o l e n c e  t o  
t h e  p u r p o s e s  of  s t a t u t e s  o f  l i m i t a t i o n s .  How c o u l d  a n y o n e  f e e l  
s e c u r e  t h a t  s t a l e  claims, w i t h  t h e i r  p r o b l e m s  o f  m i s s i n g  
w i t n e s s e s ,  f a d e d  r e c o l l e c t i o n s ,  a n d  u n a v a i l a b l e  d o c u m e n t s r  
would  b e  a v o i d e d  by  a  l i m i t a t i o n  s t a t u t e  i f  t h o s e  same s t a l e  
claims c o u l d  b e  r e s u r r e c t e d  f r o m  t h e  d e a d  y e a r s  l a t e r  by a 
r e p e a l  o f  t h e  s t a t u t e ?  How c o u l d  a n y  b u s i n e s s  s a f e l y  d i s p o s e  
o f  o u t d a t e d  r e c o r d s  a n d  f i l e s  i f  a  l a w s u i t  b a r r e d  by  
l i m i t a t i o n s  m i g h t  l a t e r  become " u n - b a r r e d ? "  R a t h e r  t h a n  
p u t t i n g  a n  e n d  t o  s t a l e  l i t i g a t i o n ,  s t a t u t e s  o f  l i m i t a t i o n  
would  s i m p l y  move t h o s e  c l a i m s  i n t o  some new T w i l i g h t  Zone f r o m  
w h i c h  t h e y  m i g h t  some day  r i s e ,  z o m b i e - l i k e ,  f rom t h e  d e a d .  



e l i m i n a t i o n  of a  l i m i t a t i o n  on a  s u b s t a n t i v e  o b l i g a t i o n  s e r v e s  

t o  i n c r e a s e  t h a t  o b l i g a t i o n .  - I d .  For t h a t  r e a s o n ,  t h e  r e p e a l  

of a  s t a t u t e  does  n o t  d i v e s t  one of a  d e f e n s e  which a r o s e  under  

t h e  now-repealed s t a t u t e .  CBS, I n c .  v.  Ga r rod ,  622 F.Supp. 532 

( M . D .  F l a .  1 9 8 5 ) .  

A s t a t u t o r y  immunity from s u i t  i s  a  s u b s t a n t i v e  r i g h t ,  

and  one  i s  e n t i t l e d  t o  r e l y  on a  s u b s t a n t i v e  r i g h t  which v e s t e d  

b e f o r e  t h e  p a s s a g e  of a  s t a t u t e  a l t e r i n g  i t .  Walker & La 

Berge ,  I n c .  v .  H a l l i g a n ,  344 So.2d 239 ( F l a .  1 9 7 7 ) .  When a  

s t a t u t e  would d e s t r o y  a  v e s t e d  r i g h t  i f  a p p l i e d  

r e t r o s p e c t i v e l y ,  t h e  s t a t u t e  must b e  viewed a s  o p e r a t i n g  

p r o s p e c t i v e l y  o n l y .  B o l i c k  v.  American Barmag Corp . ,  s u p r a .  

S i n c e  a p p l i c a t i o n  of Chap te r  86-272, Laws of F l o r i d a ,  t o  

m a t t e r s  o c c u r r i n g  p r i o r  t o  i t s  e f f e c t i v e  d a t e  would d e s t r o y  t h e  

v e s t e d  r i g h t  t o  b e  immune from s u i t  a s  t o  p r o d u c t s  which were  

more t h a n  t w e l v e  y e a r s  o l d  on t h a t  d a t e ,  i t  m u s t  b e  a p p l i e d  

o n l y  p r o s p e c t i v e l y .  

The d e t e r m i n a t i o n  of whether  r e t r o a c t i v e  a p p l i c a t i o n  

of a  s t a t u t e  a f f e c t s  v e s t e d  r i g h t s  i s  b e s t  d e t e r m i n e d  by 

l o o k i n g  a t  t h e  p a r t y ' s  s i t u a t i o n  b e f o r e  t h e  enac tment  and  

compar ing  i t  w i t h  t h e  s i t u a t i o n  a f t e r  e n a c t m e n t .  Rupp v .  

B r y a n t ,  417 So .2d  658 ( F l a .  1 9 8 2 ) ;  S t a t e ,  Department  of  

T r a n s p o r t a t i o n  v.  Knowles, 402 So.2d 1155  ( F l a .  1 9 8 1 ) .  B e f o r e  

Chap te r  86-272, Laws of F l o r i d a ,  was e n a c t e d ,  Fo rd  was immune 

from s u i t  a s  t o  t h i s  p a r t i c u l a r  t r a c t o r ,  s i n c e  more t h a n  t h e  

r e q u i s i t e  t w e l v e  y e a r s  had p a s s e d .  The p a s s a g e  of  t h e  r e p o s e  



p e r i o d  h a d  e x t i n g u i s h e d  a n y  r i g h t  o f  a c t i o n  w h i c h  m i g h t  

o t h e r w i s e  h a v e  a c c r u e d .  A f t e r  t h e  s t a t u t e  was p a s s e d ,  o n  t h e  

o t h e r  h a n d ,  F o r d  w o u l d  n o t  ( i f  t h e  new e n a c t m e n t  a p p l i e d )  h a v e  

b e e n  immune f r o m  s u i t ;  i t s  v e s t e d  i m m u n i t y  w o u l d  b e  s t r i p p e d  

f r o m  i t  by  a n y  r e t r o a c t i v e  a p p l i c a t i o n  o f  C h a p t e r  86 -272 ,  L a w s  

o f  F l o r i d a .  

T h u s ,  t h e  f i r s t  q u e s t i o n  c e r t i f i e d  b y  t h e  D i s t r i c t  

C o u r t  m u s t  b e  a n s w e r e d  i n  t h e  n e g a t i v e .  T h e  l e g i s l a t u r e  d i d  

n o t  p r o v i d e  f o r  C h a p t e r  86 -272 ,  L a w s  o f  F l o r i d a ,  t o  o p e r a t e  

r e t r o s p e c t i v e l y ,  a n d  i t  c o u l d  n o t  b e  p e r m i t t e d  c o n s t i t u t i o n a l l y  

t o  o p e r a t e  r e t r o s p e c t i v e l y  i n  a n y  e v e n t .  

11. THE DECISION IN PULLUM V. CINCINNATI, 
INC., 476  So.2d 6 5 7  (FLA. 1 9 8 5 ) ,  WHICH 
OVERRULED BATTILLA V. ALLIS CHALMERS 
MFG. CO., f 
APPLIES SO AS TO BAR A CAUSE OF ACTION 
FOR WRONGFUL DEATH THAT AROSE AFTER 
THE BATTILLA DECISION BUT BEFORE THE 
PULLUM DECISION. 

P e t i t i o n e r  a c k n o w l e d g e s  t h a t  t h e  1 2  y e a r  r e p o s e  p e r i o d  

e s t a b l i s h e d  by  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  e x p i r e d  

b e f o r e  t h e  a c c i d e n t  t h a t  i n j u r e d  G r a d y  P a i t .  However ,  

p e t i t i o n e r  a r g u e s  t h a t  t h i s  C o u r t ' s  d e c i s i o n  i n  P u l l u m  s h o u l d  

n o t  b e  a p p l i e d  t o  cases,  l i k e  t h i s  o n e ,  w h e r e  t h e  i n j u r y  

o c c u r r e d  a f t e r  B a t t i l l a  b u t  b e f o r e  P u l l u m .  P l a i n t i f f ' s  

a r g u m e n t  m u s t  b e  r e j e c t e d  on  t h e  m e r i t s  s i n c e  e s t a b l i s h e d  

p r i n c i p l e s  o f  F l o r i d a  law d i c t a t e  t h a t  P u l l u m  m u s t  b e  g i v e n  

f u l l  r e t r o a c t i v e  a p p l i c a t i o n .  T h u s ,  G r a d y  P a i t  w o u l d  n o t  h a v e  

b e e n  e n t i t l e d  t o  m a i n t a i n  a n  a c t i o n  h a d  h e  s u r v i v e d ,  a n d  a 



w r o n g f u l  d e a t h  a c t i o n  i s  s i m i l a r l y  b a r r e d .  1 2  

PULLUM ITSELF REQUIRES RETROSPECTIVE APPLICATION 

T h e r e  i s  n o t h i n g  i n  P u l l u m  t o  i n d i c a t e  t h a t  i t  i s  t o  

h a v e  p r o s p e c t i v e  e f f e c t  o n l y .  T h e r e f o r e ,  t h e  d e c i s i o n a l  law i n  

F l o r i d a  a s  i t  s t a n d s  t o d a y  r e q u i r e s  a f f i r m a n c e  o f  t h e  t r i a l  

c o u r t  I s  o r d e r .  T h i s  w o u l d  b e  t r u e  e v e n  i f  t h e r e  were n o t h i n g  

i n  P u l l u m  t o  s u g g e s t  t h a t  t h e  C o u r t  c o n s i d e r e d  t h e  

r e t r o a c t i v i t y  i s s u e .  I n  f a c t ,  a s  a n  e x a m i n a t i o n  of t h e  i s s u e  

a c t u a l l y  d e c i d e d  b y  t h e  C o u r t  m a k e s  c l e a r ,  t h e  h o l d i n g  i n  

P u l l u m  i s  n e c e s s a r i l y  a h o l d i n g  t h a t  t h e  d e c i s i o n  w i l l  o p e r a t e  

r e t r o s p e c t i v e l y  a s  well a s  p r o s p e c t i v e l y  . 
P u l l u m  p r e s e n t e d  t h i s  C o u r t  w i t h  a c o n t e n t i o n  t h a t  

e q u a l  p r o t e c t i o n  o f  t h e  laws h a d  b e e n  d e n i e d  b e c a u s e  o f  t h e  

i n t e r a c t i o n  o f  t h e  C o u r t ' s  p r i o r  d e c i s i o n s  i n  B a t t i l l a  a n d  i n  

P u r k  V .  F e d e r a l  P r e s s  C o . ,  387  S o . 2 d  354  ( F l a .  1 9 8 0 ) .  B a t t i l l a  

h a d  h e l d  t h e  s t a t u t e  o f  r e p o s e  u n c o n s t i t u t i o n a l  a s  t o  p e r s o n s  

i n j u r e d  a f t e r  t h e  1 2  y e a r  r e p o s e  p e r i o d ;  t h u s ,  p e r s o n s  i n  t h i s  

g r o u p  h a d  a f u l l  f o u r  y e a r s  f r o m  t h e  d a t e  o f  i n j u r y  t o  f i l e  

s u i t .  P u r k ,  o n  t h e  o t h e r  h a n d ,  h e l d  t h a t  t h e  s t a t u t e  o f  r e p o s e  

c o u l d  c o n s t i t u t i o n a l l y  s h o r t e n  t h e  time w i t h i n  w h i c h  t o  f i l e  

s u i t ;  t h u s ,  p e r s o n s  i n  t h a t  g r o u p  h a d  less  t h a n  f o u r  y e a r s  t o  

1 2 u n d e r  S e c t i o n  7 6 8 . 1 9 ,  F l o r i d a  S t a t u t e s ,  a w r o n g f u l  d e a t h  
a c t i o n  c a n  o n l y  b e  m a i n t a i n e d  i f  " t h e  e v e n t  w o u l d  h a v e  e n t i t l e d  
t h e  p e r s o n  i n j u r e d  t o  m a i n t a i n  a n  a c t i o n  a n d  r e c o v e r  damages  i f  
d e a t h  h a d  n o t  e n s u e d "  a n d  t h e  d e f e n d a n t  "wou ld  h a v e  b e e n  l i a b l e  
i n  damages  i f  d e a t h  h a d  n o t  u n s u e d . "  T h u s ,  i f  Grady  P a i t  w o u l d  
n o t  h a v e  b e e n  e n t i t l e d  t o  m a i n t a i n  a n  a c t i o n ,  t h e  w r o n g f u l  
d e a t h  c l a i m  c a n n o t  b e  m a i n t a i n e d .  V a r i e t y  c h i l d r e n ' s  H O S ~ . -  v .  
P e r k i n s ,  4 4 5  S o . 2 d  1 0 1 0  ( F l a .  1 9 8 3 ) ;  Hudson  v .  K e e n e  C o r p .  , 4 4 5  

H8e:P. 1 1 5 1  ( F l a .  1st DCA 1 9 8 4 ) ,  a p p r o v e d , ( ~ 1 a .  



f i l e  s u i t .  P l a i n t i f f  i n  P u l l u m  was i n j u r e d  t e n  a n d  o n e - h a l f  

a y e a r s  a f t e r  t h e  p r o d u c t ' s  f i r s t  s a l e ,  a n d  t h u s ,  u n d e r  P u r k ,  h a d  - 
o n e  a n d  a h a l f  y e a r s  t o  f i l e  s u i t .  

P l a i n t i f f  i n  P u l l u m  a r g u e d  t h a t  t h i s  d i s t i n c t i o n  had  

n o  r a t i o n a l  b a s i s ,  a n d  t h u s  v i o l a t e d  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e  o f  e q u a l  p r o t e c t i o n  o f  t h e  laws. I n  r e s p o n s e ,  t h e  

C o u r t  r e - e x a m i n e d  i t s  p r i o r  d e c i s i o n  i n  B a t t i l l a  a n d  e x p r e s s l y  

r e c e d e d  f r o m  i t .  The  C o u r t  a f f i r m e d  t h e  summary judgment  

a g a i n s t  P u l l u m ,  h o l d i n g  t h a t  t h e  o v e r  r u l i n g  o f  B a t t  i l l a  

e l i m i n a t e d  t h e  b a s i s  o f  a n y  a r g u m e n t  o f  u n e q u a l  t r e a t m e n t .  

T h a t  h o l d i n g  c o u l d  o n l y  h a v e  e l i m i n a t e d  t h e  p r e m i s e  o f  

t h e  e q u a l  p r o t e c t i o n  a r g u m e n t  i f  Pul lurn  a p p l i e s  

r e t r o s p e c t i v e l y .  O t h e r w i s e ,  p e r s o n s  i n j u r e d  p r i o r  t o  P u l l u m  

b u t  more  t h a n  1 2  y e a r s  a f t e r  t h e  p r o d u c t ' s  o r i g i n a l  s a l e  ( s u c h  

a s  Grady  P a i t )  w o u l d  s t i l l  h a v e  f o u r  y e a r s  t o  f i l e  s u i t ,  w h i l e  

o t h e r s  i n j u r e d  p r i o r  t o  P u l l u m  b u t  less  t h a n  1 2  y e a r s  a f t e r  t h e  

p r o d u c t ' s  o r i g i n a l  s a l e  ( l i k e  R i c h a r d  P u l l u m )  w o u l d  h a v e  less  

t h a n  f o u r  y e a r s  t o  f i l e  s u i t .  T h u s r  u n l e s s  t h e  C o u r t  f u l l y  

i n t e n d e d  P u l l u m  t o  b e  a p p l i c a b l e  r e t r o s p e c t i v e l y ,  t h e  

o v e r r u l i n g  o f  B a t t i l l a  c o u l d  - n o t  h a v e  e l i m i n a t e d  t h e  p r e m i s e  o f  

t h e  e q u a l  p r o t e c t i o n  a r g u m e n t  a n d  t h e  summary judgment  c o u l d  

n o t  h a v e  b e e n  a f f  i rmed w i t h o u t  a d d r e s s i n g  t h a t  c o n t e n t i o n .  

I n d e e d ,  t h e  p o i n t  t h a t  p r o s p e c t i v e  a p p l i c a t i o n  o f  

P u l l u m  w o u l d  n o t  r e s o l v e  t h e  e q u a l  p r o t e c t  i o n  a r g u m e n t  was 

s q u a r e l y  p r e s e n t e d  t o  t h e  C o u r t  o n  r e h e a r i n g .  T h u s ,  a n y  

s u g g e s t i o n  t h a t  t h e  C o u r t  d i d  n o t  r e c o g n i z e  t h a t  P u l l u m  m u s t  b e  



a p p l i e d  r e t r o s p e c t i v e l y  i n  u n w a r r a n t e d .  Moreover ,  t h i s  C o u r t  

a h a s  r e c e n t l y  h a d  a n  o p p o r t u n i t y  t o  a d d r e s s  t h i s  v e r y  p o i n t  y e t  

a g a i n  a n d  c o r r e c t  a n y  m i s u n d e r s t a n d i n g  o f  i t s  r u l i n g  i n  

P u l l u m .  I n  C a s s i d y  v .  F i r e s t o n e  T i r e  & Rubber  Co., s u p r a ,  t h e  

F i r s t  D i s t r i c t  h e l d  t h a t  P u l l u m  was t o  b e  a p p l i e d  

r e t r o s p e c t i v e l y .  A p e t i t i o n  f o r  r e v i e w  o f  t h a t  d e c i s i o n  was 

f i l e d  w i t h  t h i s  C o u r t ,  b u t  t h e  C o u r t  d e t e r m i n e d  t h a t  i t  s h o u l d  

d e c l i n e  t o  a c c e p t  j u r i s d i c t i o n .  C a s s i d y  v .  F i r e s t o n e  T i r e  a n d  

Rubber Co. ,  So .2d  ( F l a . ,  C a s e  No. 6 9 , 6 6 8 ,  o p i n i o n  

f i l e d  March 27,  1 9 8 7 ) .  

CONSTITUTIONAL PRINCIPLES REQUIRE RETROSPECTIVE APPLICATION 

Even i f  t h e  C o u r t  w e r e  t o  r e e x a m i n e  t h e  i s s u e  o f  

P u l l u m ' s  r e t r o s p e c t i v e  e f f e c t  , t h e  c o n t r o l l i n g  p r i n c i p l e s  o f  

F l o r i d a  law l3 a r e  c l e a r  a n d  well e s t a b l i s h e d .  They w e r e  

s t a t e d  a s  e a r l y  a s  1 9 1 1  u n d e r  c i r c u m s t a n c e s  s i m i l a r  t o  t h o s e  

i n v o l v e d  i n  t h i s  c a s e :  

Where  a  s t a t u t e  i s  j u d i c i a l l y  a d j u d g e d  t o  b e  
u n c o n s t i t u t i o n a l ,  i t  w i l l  r e m a i n  i n o p e r a t i v e  
w h i l e  t h e  d e c i s i o n  i s  m a i n t a i n e d ;  b u t ,  i f  
t h e  d e c i s i o n  i s  s u b s e q u e n t l y  r e v e r s e d ,  t h e  
s t a t u t e  w i l l  b e  h e l d  t o  b e  v a l i d  f r o m  t h e  
d a t e  i t  f i r s t  became e f f e c t i v e ,  e v e n  t h o u g h  
r i g h t s  a c q u i  r e d  u n d e r  p a r t i c u l a r  
a d j u d i c a t i o n s  w h e r e  t h e  s t a t u t e  was h e l d  t o  

1 3 ~  d i f f e r e n t  t e s t  i s  u s e d  by t h e  f e d e r a l  c o u r t s  i n  d e t e r m i n i n g  
w h e t h e r  t o  g i v e  r e t r o s p e c t i v e  e f f e c t  t o  t h e i r  own o v e r r u l i n g  
d e c i s i o n s .  Chevron  O i l  Co. v .  Huson,  404 U.S. 97  ( 1 9 7 1 ) .  T h a t  
t e s t  i s  n o t  a p p l i e d ,  h o w e v e r ,  w h e r e  t h e  q u e s t i o n  i s  o n e  o f  
s t a t e  l aw.  E d d i n g s  v .  Volkswagenwerk ,  A . G . ,  635  F.Supp.  45 
( N . D .  F l a .  1 9 8 6 )  ; Lamb v .  Volkswagenwer  k A k t i e n g e s e l l s c h a f t  , 
6 3 1  F.Supp.  1144  (S.D.  F l a .  1 9 8 6 ) .  Even i f  i t  w e r e  a p p l i e d ,  
t h e  f e d e r a l  t es t  would  r e s u l t  i n  a  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  
P u l l u m .  Lamb v .  Volkswagenwerk A k t i e n g e s e l l s c h a f t ,  s u p r a .  

- 20 - 



b e  i n v a l i d  w i l l  n o t  b e  a f f e c t e d  b y  t h e  
s u b s e q u e n t  d e c i s i o n  t h a t  t h e  s t a t u t e  is  
c o n s t i t u t i o n a l .  

C h r i s t o p h e r  v .  Mungen, 6 1  F l a .  5 1 3 ,  532-533 ,  5 5  S o .  2 7 3 ,  280  

( 1 9 1 1 )  ( e m p h a s i s  a d d e d ) .  O t h e r  c a s e s  h o l d i n g  t h a t  a d e c i s i o n  

o v e r r u l i n g  a  p r i o r  d e c i s i o n  o f  s t a t u t o r y  u n c o n s t i t u t i o n a l i t y  

mus t  b e  a p p l i e d  r e t r o s p e c t i v e l y ,  s o  a s  t o  make t h e  s t a t u t e  

v a l i d  f r o m  i t s  i n c e p t i o n ,  i n c l u d e  S t a t e  e x  r e l .  B a d g e t t  v .  Lee, 

1 5 6  F l a .  2 9 1 ,  22 S o . 2 d  804 ( F l a .  1 9 4 5 )  a n d  S t a t e  e x  r e l .  

G i l l e sp ie  v .  C o u n t y  o f  Bay,  1 1 2  F l a .  6 8 7 ,  1 5 1  So.  1 0  ( 1 9 3 3 ) .  

A d e c i s i o n  u p h o l d i n g  a s t a t u t e ' s  c o n s t i t u t i o n a l i t y  a n d  

o v e r r u l i n g  a p r i o r  h o l d i n g  t h a t  a s t a t u t e  is u n c o n s t i t u t i o n a l  

r e n d e r s  t h e  s t a t u t e  v a l i d  f r o m  i t s  i n c e p t i o n .  T h a t  p r i n c i p l e  

i s  f u n d a m e n t a l l y  g r o u n d e d  i n  t h e  c o n s t i t u t i o n a l  d o c t r i n e  o f  

s e p a r a t i o n  o f  p o w e r s .  A c o u r t  may n o t  h o l d  a  s t a t u t e  ( a  

c r e a t u r e  o f  t h e  l e g i s l a t i v e  b r a n c h )  i n v a l i d  u n l e s s  t h e  s t a t u t e  

c o n t r a v e n e s  t h e  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n  i t s e l f .  Where  a 

c o n s t i t u t i o n a l  v i o l a t i o n  e x i s t s ,  t h e  C o n s t i t u t i o n  p r e v a i l s  a s  

t h e  f u n d a m e n t a l  law, a n d  t h e  s t a t u t e  may n o t  o p e r a t e .  S t a t e  ex  

r e l .  Nuveen v .  G r e e r ,  8 8  F l a .  2 4 9 ,  1 0 2  S o .  7 3 9  ( 1 9 2 4 ) .  I f ,  

h o w e v e r ,  t h e  c o u r t  l a t e r  d e t e r m i n e s  t h a t  i t  h a d  b e e n  i n  e r r o r  

i n  f i n d i n g  a v i o l a t i o n  o f  t h e  C o n s t i t u t i o n ,  a n d  t h a t  t h e  

s t a t u t e  p a s s e s  c o n s t i t u t i o n a l  m u s t e r  a f t e r  a l l ,  t h e n  t h e  c o u r t  

h a d  n o  c o n s t i t u t i o n a l  power  t o  i n t e r f e r e  w i t h  t h e  o p e r a t i o n  a n d  

v a l i d i t y  o f  t h e  s t a t u t e  i n  t h e  f i r s t  p l a c e ,  a n d  t h e  s t a t u t e  was 



valid from its inception. Simply stated, l4 a statute is 

either constitutional or it is unconstitutional. If it is 

constitutional, it is valid from its inception; if it is not, 

it is void from its inception. If the statute does not 

transgress the fundamental law, the courts, under the doctrine 

of separation of powers, have no authority to hold it invalid 

at any time. It is this principle which forms the basis for 

the rule espoused in Christopher v. Mungen, supra, and like 

cases. 

GENERAL PRINCIPLES OF JURISPRUDENCE REQUIRE 
RETROSPECTIVE APPLICATION 

Even apart from the constitutional basis compelling 

retrospective application of a decision overruling a prior 

holding of unconstitutionality, the courts of Florida have 

repeatedly given overruling decisions retrospective effect 

outside the constitutional context. As observed in Florida 

Forest and Park Service v. Strickland, 154 Fla. 472, 18 So.2d 

251, 253 (Fla. 1944): 

Ordinarily, a decision of a court of last 
resort overruling a former decision is 
retrospective as well as prospective in 
its operation, unless specifically 
declared by the opinion to have 
prospective effect only. (Citations 
omitted). Generally speaking, therefore, 
a judicial construction of a statute will 
ordinarily be deemed to relate back to the 
enactment of the statute, much as through 
the overruling decision had been 
originally embodied therein. 

1 4 ~ n d  leaving aside the wholly-diff er ent situation of 
unconstitutionality "as applied." 



To l i k e  e f f e c t ,  s e e  Parkway Genera l  Hosp., I n c .  v.  S t e r n ,  400 

a So.2d 166, 167 ( F l a .  3d D C A  1981) ( " T h e  g e n e r a l  r u l e  i s  t h a t  

a p p e l l a t e  d e c i s i o n s ,  even t h o s e  which o v e r r u l e  e a r l i e r  ones  o r  

e s t a b l i s h  t h e r e t o f o r e  unrecognized c l a ims  f o r  r e l i e f ,  a r e  t o  be 

g iven  r e t r o s p e c t i v e  a s  w e l l  a s  p r o s p e c t i v e  e f f e c t . " ) ;  

Department of Revenue v .  Anderson, 389 So.2d 1034, 1037 ( F l a .  

1st D C A  1 9 8 0 ) ,  r e v .  den . ,  399 So.2d 1 1 4 1  ( F l a .  1981)  

( " O r d i n a r i l y  a  d e c i s i o n  of a  c o u r t  of l a s t  r e s o r t  o v e r r u l i n g  a  

former d e c i s i o n  i s  r e t r o s p e c t i v e  a s  we l l  a s  p r o s p e c t i v e  i n  i t s  

o p e r a t i o n ,  u n l e s s  s p e c i f i c a l l y  d e c l a r e d  by t h e  op in ion  t o  have 

a  p r o s p e c t i v e  e f f e c t  o n l y . " ) ;  Ryter  v. Brennan, 291 So.2d 55 

( F l a .  1st DCA 1 9 7 4 ) .  

P u l l u m  d i d  not exp re s s  an i n t e n t  on t h e  p a r t  of t h i s  

Court t h a t  i t  be a p p l i e d  on ly  p r o s p e c t i v e l y .  Indeed,  a s  shown 

above,  t h e  P u l l u m  d e c i s i o n  i t s e l f  mandates a  r e t r o s p e c t i v e  

a p p l i c a t i o n ,  and c o n s t i t u t i o n a l  p r i n c i p l e s  l i k e w i s e  r e q u i r e  

r e t r o s p e c t i v e  a p p l i c a t i o n  of P u l l u m .  Pursuan t  t o  g e n e r a l  

p r i n c i p l e s  of j u r i sp rudence  a s  w e l l ,  P u l l u m  shou ld  be a p p l i e d  

r e t r o s p e c t i v e l y .  

THE EXCEPTION RELIED ON BY PETITIONER I S  INAPPLICABLE 

P e t i t i o n e r  i g n o r e s  t h e  g e n e r a l  r u l e  and r e l i e s  on t h e  

excep t i on  recognized i n  S t r i c k l a n d ,  under which an o v e r r u l i n g  

d e c i s i o n  w i l l  no t  be g iven  r e t r o s p e c t i v e  a p p l i c a t i o n  i f  t o  do 

s o  w i l l  d e s t roy  "p rope r ty  or c o n t r a c t  r i g h t s  . . . a c q u i r e d  

under and i n  accordance  wi th  such c o n s t r u c t i o n  . . . ." 



1 8  S o . 2 d  a t  253 .  l5 A t  t h e  time G r a d y  P a i t  was k i l l e d ,  

p e t i t i o n e r  a r g u e s ,  B a t t i l l a  was t h e  law i n  F l o r i d a ,  a n d  

p e t i t i o n e r  a c q u i r e d  a v e s t e d  r i g h t  t o  s u e .  T h e r e f o r  e ,  

p e t i t i o n e r  a r g u e s ,  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  P u l l u m  w o u l d  

d e s t r o y  a r i g h t  v e s t e d  by v i r t u e  o f  B a t t i l l a .  

T h i s  a r g u m e n t  i s  f u n d a m e n t a l l y  f l a w e d .  T h i s  C o u r t  h a s  

d e c l a r e d  t h a t  B a t t i l l a  was i n c o r r e c t l y  d e c i d e d  a s  a mat ter  o f  

c o n s t i t u t i o n a l  law. T h u s ,  a s  shown a b o v e ,  S e c t i o n  9 5 . 0 3 1 (  2 1 ,  

F l o r i d a  S t a t u t e s ,  was c o n s t i t u t i o n a l l y  v a l i d  a t  t h e  time o f  i t s  

i n c e p t i o n ,  was v a l i d  when G r a d y  P a i t  was i n j u r e d  a n d  d i e d ,  a n d  

i s  v a l i d  u p  t o  t h e  e f f e c t i v e  d a t e  o f  C h a p t e r  86-272,  Laws o f  

F l o r i d a .  S i n c e  S e c t i o n  9 5 . 0 3 1 (  2 ) ,  F l o r i d a  S t a t u t e s ,  was v a l i d  

a t  a l l  p e r t i n e n t  times, p e t i t i o n e r  a c q u i r e d  no  r i g h t s ,  v e s t e d  

o r  o t h e r w i s e ,  by  v i r t u e  o f  t h e  n o w - r e j e c t e d  B a t t i l l a  

d e c i s i o n .  
1 6  

T h i s  i s  d e m o n s t r a t e d  by t h e  f a c t s  a n d  h o l d i n g  o f  

C h r i s t o p h e r  v .  Mungen, s u p r a .  C h r i s t o p h e r  was a t i t l e  d i s p u t e  

b e t w e e n  J a n e  Mungen, who c l a i m e d  t o  h a v e  i n h e r i t e d  a o n e - h a l f  

i n t e r e s t  i n  r e a l  p r o p e r t y  f r o m  h e r  f a t h e r ,  a n d  t h e  s u c c e s s o r s  

15see a l s o ,  t o  l i k e  e f f e c t ,  C u l p e p p e r  v .  C u l p e p p e r ,  1 4 7  F l a .  
6 3 2 ,  3  S o . 2 d  3 3 0  ( 1 9 4 1 ) ;  Levy v .  Levy ,  4 8 3  S o . 2 d  4 5 5  ( F l a .  3d  
DCA 1 9 8 6 ) ;  I n t e r n a t i o n a l  S t u d i o  A p a r t m e n t  A s s ' n . ,  I n c .  v .  
Lockwood, 4 2 1 1  
U.S. 8 9 5  ( 1 9 8 3 ) ;  D e p a r t m e n t  o f  R e v e n u e  v .  A n d e r s o n ,  389 S o . 2 d  
1 0 3 4  ( F l a .  1st DCA 1 9 8 0 ) ,  r e v .  d e n . ,  3 9 9  S o . 2 d  1 1 4 1  ( F l a .  
1 9 8 1 ) ;  A r o n s o n  v .  C o n g r e g a t i o n  T e m p l e  D e  H i r s c h ,  1 2 3  S o . 2 d  408  
( F l a .  3d D C A  1 9 6 0 )  ; Lamb v .  Vo lkswagenwerk  A k t i e n g e s e l l s ~ h a f t ~  
6 3 1  F .Supp .  1 1 4 4  (S .D.  F l a .  1 9 8 6 ) .  

1 6 ~ h e  p r i n c i p l e  t h a t  a n  o v e r r u l e d  d e c i s i o n  d o e s  n o t  v e s t  r i g h t s  
i n  p e r s o n s  n o t  p a r t i e s  t o  t h a t  d e c i s i o n ,  a b s e n t  a c t i o n  t a k e n  i n  
d e t r i m e n t a l  r e l i a n c e  o n  t h e  o v e r r u l e d  d e c i s i o n ,  r e m a i n s  v a l i d .  
S e e  Rupp v.  B r y a n t ,  417 S o . 2 d  6 5 8  ( F l a .  1 9 8 2 ) .  



i n  i n t e r e s t  o f  M u n g e n ' s  h a l f  s i s t e r ,  E l i z a  L e w i s ,  who c l a i m e d  

t o  own t h e  e n t i r e  p a r c e l .  M u n g e n ' s  m o t h e r  h a d  b e e n  a s l a v e  who 

d i e d  p r i o r  t o  e m a n c i p a t i o n ,  a n d  a p r i o r  d e c i s i o n  o f  t h i s  C o u r t  

h a d  t h e  e f f e c t  o f  m a k i n g  L e w i s  ( w h o s e  m o t h e r  h a d  b e e n  

e m a n c i p a t e d )  t h e  h e i r  o f  h e r  f a t h e r  t o  t h e  e x c l u s i o n  o f  

Mungen. I n  C h r i s t o p h e r ,  h o w e v e r ,  t h e  C o u r t  o v e r r u l e d  t h e  

e a r l i e r  case,  a n d  h e l d  t h a t  Mungen " h a s  a l e g a l  t i t l e  b y  

i n h e r i t a n c e  . . . t o  a n  u n d i v i d e d  h a l f  o f  t h e  l a n d , "  a n d  

t h e r e b y  d e p r i v e d  t h e  s u c c e s s o r s  i n  i n t e r e s t  o f  t h e i r  c l a i m  t o  

t h a t  u n d i v i d e d  h a l f .  T h e  C o u r t  e x p r e s s l y  h e l d  t h a t  t h e  

o v e r r u l e d  d e c i s i o n  d i d  n o t  v e s t  r i g h t s  i n  t h o s e  n o t  p a r t y  t o  

t h e  p r i o r  s u i t .  C h r i s t o p h e r  v .  Mungen,  s u p r a ,  55 S o . 2 d  a t  2 8 1 .  

I n  s h o r t ,  a s  t h e  C o u r t  i n  C h r i s t o p h e r  e x p r e s s l y  h e l d ,  

a n  i n c o r r e c t  d e c i s i o n  v e s t s  n o  r i g h t s  i n  a n y o n e .  T h i s  i s  n o t  

t o  s a y ,  o f  c o u r s e ,  t h a t  t h e  i n c o r r e c t  d e c i s i o n  w i l l  a l w a y s  be 

t r e a t e d  a s  a n u l l i t y .  A s  t h e  C o u r t  o b s e r v e d  i n  S t r i c k l a n d ,  

t h e r e  a r e  c e r t a i n  e x c e p t i o n s .  F o r  e x a m p l e ,  C h r i s t o p h e r  i t s e l f  

s u g g e s t s  t h a t  a f i n a l  u n r e v i e w a b l e  j u d g m e n t  w i l l  n o t  be 

d i s t u r b e d  e v e n  i f  b a s e d  o n  a n  e r r o n e o u s  d e c i s i o n .  

F u r t h e r ,  a p a r t y  who h a s  c h a n g e d  h i s  p o s i t i o n  i n  

r e l i a n c e  o n  t h e  i n c o r r e c t  d e c i s i o n  w i l l  be  p r o t e c t e d .  I n  

S t r i c k l a n d ,  f o r  e x a m p l e ,  t h e  w o r k m a n ' s  c o m p e n s a t i o n  c l a i m a n t  

a p p e a l e d  d i r e c t l y  t o  t h e  c i r c u i t  c o u r t ,  i n  a c c o r d a n c e  w i t h  

d e c i s i o n a l  law a l l o w i n g  s u c h  a n  a p p e a l .  S u b s e q u e n t l y ,  t h i s  

C o u r t  r u l e d  t h a t  a n  a p p e a l  t o  c i r c u i t  c o u r t  was n o t  p r o p e r  

u n t i l  a f t e r  r e v i e w  b y  t h e  F l o r i d a  I n d u s t r i a l  C o m m i s s i o n .  T h e  

e m p l o y e r  i n  S t r i c k l a n d  a r g u e d  t h a t  t h i s  new r u l e  s h o u l d  be  



a p p l i e d  t o  t h e  c l a i m a n t  i n  S t r i c k l a n d .  T h i s  C o u r t  r e j e c t e d  

t h a t  p o s i t i o n ,  s i n c e  t h e  c l a i m a n t  h a d  r e l i e d  on t h e  o v e r r u l e d  

d e c i s i o n  i n  a p p e a l i n g  t o  c i r c u i t  c o u r t ,  a n d  b e c a u s e  t h e  time 

p e r i o d  f o r  r e v i e w  i n  t h e  I n d u s t r i a l  Commiss ion had  " l o n g  s i n c e  

e x p i r e d . "  I n  s h o r t ,  r e t r o a c t i v e  a p p l i c a t i o n  i n  S t r i c k l a n d  

would  h a v e  d e n i e d  t h e  c l a i m a n t  b o t h  s u b s t a n t i v e  r i g h t s  ( t h e  

r i g h t  t o  c o m p e n s a t i o n )  a n d  p r o c e d u r a l  r i g h t s  ( t h e  r i g h t  t o  

r e v i e w  o f  t h e  c o m m i s s i o n e r ' s  o r d e r ) ,  r i g h t s  t h a t  t h e  c l a i m a n t  

a c q u i r e d  i n d e p e n d e n t l y  o f  t h e  o v e r r u l e d  d e c i s i o n .  -- S e e  a l s o ,  

I n t e r n a t i o n a l  S t u d i o  A p a r t m e n t  A s s ' n .  v .  Lockwood, 4 2 1  S o . 2 d  

1 1 1 9  ( F l a .  4 t h  D C A  1 9 8 2 ) ,  c e r t .  d e n . ,  464 U.S. 8 9 5  ( 1 9 8 3 )  

( d e c i s i o n  n o t  a p p l i e d  r e t r o a c t i v e l y  w h e r e  t o  do  s o  would  

r e q u i r e  r e t u r n  o f  money l o n g  s i n c e  e x p e n d e d  i n  r e l i a n c e  o n  

p r i o r  l a w ) .  

When a  s t a t u t e  o f  r e p o s e  i s  i n  e f f e c t  a t  t h e  time o f  

i n j u r y ,  n o  r i g h t  e v e r  v e s t s  i n  t h e  p l a i n t i f f ,  a  v e s t e d  r i g h t  

b e i n g  s o m e t h i n g  more  t h a n  a  mere e x p e c t a t i o n  b a s e d  on t h e  

a n t i c i p a t e d  c o n t i n u a n c e  of  a n  e x i s t i n g  l a w .  T h o r n t o n  v .  Mono 

M a n u f a c t u r i n g  Co . ,  9 9  I l l . A p p . 3 d  722 ,  425 N.E.2d 522  ( 1 9 8 1 ) ;  

Lamb v .  Volkswagenwer  k A k t i e n g e s e l l s c h a f  t , 6 3 1  F .  Supp.  1 1 4 4  

(S .D.  F l a .  1 9 8 6 ) .  S e e  a l s o ,  Cheswold  V o l u n t e e r  F i r e  Co. v .  

L a m b e r t s o n  C o n s t r u c t i o n  Co. ,  489  A.2d 4 1 3  ( D e l a .  1 9 8 4 ) ;  K l e i n  

v .  C a t a l a n o ,  386 Mass .  7 0 1 ,  437 N.E.2d 514 ( 1 9 8 2 ) .  Here, 

p e t i t i o n e r  d i d  n o t  a c q u i r e  a  r i g h t  t o  s u e  i n  r e l i a n c e  on 

B a t t i l l a .  P e t i t i o n e r  d i d  n o t  f o r e b e a r  f r o m  b r i n g i n g  s u i t  

w i t h i n  t w e l v e  y e a r s  of t h e  p r o d u c t ' s  d a t e  o f  d e l i v e r y  b e c a u s e  

o f  a n y  r e l i a n c e  o n  B a t t i l l a ' s  h o l d i n g  t h a t  t h e  s t a t u t e  o f  



r e p o s e  was  u n c o n s t i t u t i o n a l ,  b u t  r a t h e r  b e c a u s e  t h e  a c c i d e n t  

d i d  n o t  o c c u r  u n t i l  m o r e  t h a n  t w e l v e  y e a r s  a f t e r  t h e  p r o d u c t  

was d e l i v e r e d .  l7  T h u s ,  t h e  S t r i c k l a n d  e x c e p t i o n  t o  t h e  

g e n e r a l  r u l e  o f  r e t r o s p e c t i v e  o p e r a t i o n  o f  j u d i c i a l  d e c i s i o n s  

i s  i n a p p l i c a b l e  h e r e .  

No f a c t o r s  j u s t i f y i n g  d e p a r t u r e  f r o m  t h e  g e n e r a l  r u l e  

a r e  p r e s e n t  i n  t h i s  case.  P e t i t i o n e r  d o e s  n o t  h a v e  a j u d g m e n t  

i n  h e r  f a v o r .  S h e  d i d  n o t  c h a n g e  h e r  p o s i t i o n  i n  r e l i a n c e  o n  

t h e  o v e r r u l e d  d e c i s i o n .  S h e  h a s  n o t  b e e n  d e n i e d  a n y  

s u b s t a n t i v e  o r  p r o c e d u r a l  r i g h t s  t h a t  s h e  a c q u i r e d  

i n d e p e n d e n t l y  o f  t h e  o v e r r u l e d  d e c i s i o n .  Her  o n l y  a r g u m e n t  i s  

t h a t  s h e  s h o u l d  b e  a l l o w e d  t o  m a i n t a i n  a c a u s e  o f  a c t i o n  n o t  

r e c o g n i z e d  i n  F l o r i d a  b e c a u s e  o f  t h e  f o r t u i t o u s  c i r c u m s t a n c e  

t h a t ,  a t  t h e  time o f  t h e  a c c i d e n t ,  a n  i n c o r r e c t  d e c i s i o n  i n  h e r  - 
f a v o r  h a d  n o t  y e t  b e e n  o v e r r u l e d .  N o t h i n g  i n  F l o r i d a  law 

s u p p o r t s  s u c h  a n  a r g u m e n t .  

T h e  s e c o n d  q u e s t i o n  p o s e d  by  t h e  D i s t r i c t  C o u r t  m u s t  

b e  a n s w e r e d  i n  t h e  a f f i r m a t i v e .  T h i s  C o u r t ' s  d e c i s i o n  i n  

1 7 1 n  t h i s  case,  t h e  s t a t u t o r y  t w e l v e  y e a r  r e p o s e  p e r i o d  e x p i r e d  
p r i o r  t o  t h e  a c c i d e n t .  T h u s ,  i t  c a n n o t  b e  s a i d  t h a t  p e t i t i o n e r  
c h a n g e d  h e r  p o s i t i o n  by  d e l a y i n g  f i l i n g  o f  t h e  s u i t  i n  r e l i a n c e  
o n  B a t t i l l a ' s  h o l d i n g  t h a t  t h e  s t a t u t e  o f  r e p o s e  was 
c o n s t i t u t i o n a l l y  u n f i  rm. T h e  p r i n c i p l e  e s p o u s e d  i n  S t  r i c k l a n d  
w o u l d  a p p l y  o n l y  i n  t h o s e  cases w h e r e ,  p r i o r  t o  P u l l u m ,  a 
p l a i n t i f f  h a d  d e l a y e d  i n  f i l i n g  a s u i t  n o t  o t h e r w i s e  
e x t i n g u i s h e d  by  t h e  s t a t u t e  o f  r e p o s e  u n t i l  a f t e r  t h a t  s t a t u t e  
p r e c l u d e d  a c t i o n .  I n  s u c h  a case ,  a n  a r g u m e n t  c o u l d  b e  made 
t h a t  p l a i n t i f f  h a d  r e l i e d ,  t o  h i s  d e t r i m e n t ,  o n  t h e  
n o w - r e j e c t e d  B a t t i  l l a  r u l i n g ,  a n d  h e n c e  t h a t  P u l l u m  s h o u l d  n o t  
b e  a p p l i e d .  T h i s  i s  n o t  s u c h  a case,  s i n c e  p l a i n t i f f ' s  claim 
was e x t i n g u i s h e d  by  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  p r i o r  
t o  t h e  u n d e r l y i n g  a c c i d e n t .  - 



P u l l u m  a p p l i e s  t o  b a r  a c a u s e  o f  a c t i o n  w h i c h  a c c r u e d  p r i o r  t o  

a t h e  d a t e  o f  t h e  P u l l u m  d e c i s i o n .  

CONCLUSION 

T h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  was co r rec t  a n d  

s h o u l d  b e  a f f i r m e d .  T h e  f i r s t  q u e s t i o n  p o s e d  b y  t h e  D i s t r i c t  

C o u r t  s h o u l d  b e  a n s w e r e d  i n  t h e  n e g a t i v e ,  a n d  t h e  s e c o n d  

q u e s t i o n  p o s e d  b y  t h e  D i s t r i c t  C o u r t  s h o u l d  b e  a n s w e r e d  i n  t h e  

a f f i r m a t i v e .  
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