
DON WHITE, 

P e t i t i o n e r ,  

-vs-  

THE STATE OF FLORIDA, 

Respondent. 

I N  THE SUPREME COURT OF FLORIDA - 3 1 ~  J. 
L 

Case No. 69,948 

ON DISCRETIONARY REVIEW FROM THE 
DISTRICT COURT OF APPEALS THIRD DISTRICT OF FLORIDA 

PETITIONERS BRIEF ON JURISDICTION 

Don Whi te  P r o ' s e  P e t i t i o n e r  
500 Orange Avenue C i r c l e  
Glades C o r r e c t i o n a l  I n s t i t u t i o n  
Be1 l e  Glade, F l o r i d a  33430 

A s s i s t e d  by P a r a l e g a l  
J u l i a n  Lawrence Marcus, Ch ie f  
P a r a l e g a l  Spec ia l  i s t  , Wash., D .C .  

D a r r y l  Chr is tmas,  Assoc. 
C r i m i n a l  Appel 1 a t e  D i v i s i o n  
New York City, New York 



TABLE OF CONTENTS 

Pages 

S ta temen t  o f  t h e  Case and Facts-------.-nCI--n-----n--n-~nC-TCn-T-C--C~--. 4 

Summary o f  t h e  Argument - - - - - - - - - - - - - - - - - - - - - -C-C-vn- - - - - - - -v -n  5 

I s s u e :  

WHETHER THE DISTRICT COURT'S OPINIOIV BASED 
ON ROWE v .  STATE, So .2d  (F la .  2nd  DCA 
1986)  (11 FLW 2 0 6 0 r a n d  B'ELL'v. STATE, 453 
So.2d 478 [ F l a .  2nd  DCA 1984) ;  CON-FLICTS NITH 
THIS COURTS DECISION I N  NILLIAMS v.  STATE, 

So.2d (12 FLW 1 ) ( F l a .  1 9 8 / ] ,  AND OTHtR 
D I S T R I C T m U R T  DECISIONS HENRY v .  STATE. 
So.2d , (12 FLW 681 ( F l a .  2nd K A  1987i; 
AND IIm V .  STATE, So. 2d [12 FLN 3891 - ( F l  a. 5 t h  DCA 1 9 8 7 ) F - - - - -  --------------------.- 6 



CITATIONS OF AUTHORITY 

Pages 

A l b r i t t o n  v .  S t a t e  
476 So.2d 158 ( F l a .  1985)----------------c----,-,---------------- 7 

B e l l  v .  S t a t e ,  
45 3 So, 2d 478 (F1 a ,  2nd DCA 1 984 ~----c-r~r-rr.--~-~~cn--c-c-.---c-cc-v 4, 6 

Dunn v. S t a t e ,  
S0.2d [12 FLW 389 ) (F la  5 t h  DCA 1987)---cc---c--------------- 6 - - 

H e n d r i x  v .  S t a t e ,  
475 So. 2d 1 2 1  8 ( F] a ,  1985 ) ----.----.-----------.--C-e-P-h-----.--.----.-.-- 7 

Hen ry  v. S t a t e ,  
- So2d [I 2 FLN 68  1 [F l  a . 2 nd  DC A 1 987 1 ------------.-----.--.----- 6 - 

H i l l  v. L o c k h a r t ,  - 
U. S. , 106 S. C t  , 366 [ I 9 8 5  )---.----n---n-------.---------c---- 7 - - 

H o l l a n d  v .  S t a t e ,  
- S0.2d - (12 FLW 94,  95 )CF la .  1~87)---c-----6----Ch--cI-CIv-PhC-~ 7 

Lerrna v ,  S t a t e ,  
497 So.2d 736 ( F l a .  1986)---------------------n----.----c--q- 7 

Rowe v .  S t a t e ,  
- So. 2d , ( F l a  . 2nd DCA 1986)  (11 FLW 2060)-------------------- 4, 6 

S t a t e  v .  Jackson,  
478 So.2d 1054 ( F l a .  1985)----------------------------------,----- 6 

W i l l i a m s  v. S t a t e ,  
So .2d  (1 2 FLW 1 ) ( F l a .  1987)------------------------------- 6 - 



The P e t i t i o n e r ,  DON WHITE, was t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  Cour t  

o f  Appeals f o r  t h e  T h i r d  D i s t r i c t  o f  F l o r i d a ,  and w i l l  be r e f e r r e d  t o  as 

P e t i t i o n e r .  

The Respondent, STATE OF FLORIDA, was t h e  A p p e l l e e  below, and w i l l  be 

r e f e r r e d  t o  as Respondent i n  t h i s  b r i e f .  

Record Referrence w i l l  be found i n  t h e  Appendix a t t a c h e d  h e r e t o ,  and 

w i l l ~ s p e c i f i c a l l y  be r e f e r r e d  t o  as such i n  t h i s  b r i e f - w i t h  a p p r o p r i a t e  

page numbers i n  sequence. 



STATEMENT OF THE CASE AND FACTS 

On J u l y  17, 1986, P e t i t i o n e r  s u b m i t t e d  a  M o t i o n  f o r  P o s t - C o n v i c t i o n  R e l i e f  

pu rsuan t  t o  Zu le  3.850., F l o r i d a  Rules o f  C r i m i n a l  Procedure,  i n  t h e  C i r c u i t  

C o u r t  o f  t h e  S i x t e e n t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a ,  a l l e g i n g  t h a t  he had been 

den ied  t h e  e f f e c t i v e  a s s i s t a n c e  o f  counse l ,  t h a t  h i s  sentence as imposed b y  t h e  

T r i a l  C o u r t  was c o n s t i t u t i o n a l l y  i l l e g a l ,  and t h a t  h i s  g u i l t y  p l e a  was i n -  

v o l u n t a r y  based upon an i l l e g a l  sentence,  (See Appendix pages 5-6) .  

The T r i a l  c o u r t ,  t h e  Honorab le  Dav id  P. Kirwan,  C i r c u i t  Judge, den ied  t h e  

M o t i o n  f o r  Pos t -Conv ic ion  R e l i e f ,  and P e t i t i o n e r  appealed.  

The D i s t r i c t  C o u r t  o f  Appeals a f f i r m e d  t h e  d e n i a l  o f  t h e  m o t i o n  f o r  Post  

C o n v i c t i o n  R e l i e f  w i t h o u t  an e v i d e n t i a r y  h e a r i n g  on December 9, 1986 premissed 

on t h e  a u t h o r i t y  o f  Rowe V .  S t a t e ,  - So.2d - ( F l a .  2d DCA 1986)(11 FLU 2060); 

and Be1 1  v .  S t a t e ,  453 So.2d 478 ( F l a .  2nd DCA 1984).  

On January  13, 1987, t h e  D i s t r i c t  C o u r t  a l s o  den ied  t h e  P e t i t i o n e r s  m o t i o n  

f o r  Rehear ing,  (See Appendix pages 8 - 9 ) .  

P e t i t i o n e r  sought  r e v i e w  i n  t h i s  Cour t  Februa ry  6,  1987. T h i s  J u r i s d i c t i o n a l  

B r i e f  - f o l l  ows. 



SUPIMARY OF THE ARGUMENT 

The P e t i t i o n e r  w i l l  a rgue  t h a t  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  

o f  Appeal o f  F l o r i d a  c o n f l i c t s  w i t h  t h i s  Cour t s  d e c i s i o n  and t h e  d e c i s i o n  o f  

o t h e r  D i s t r i c t  C o u r t  o f  appeal  i n  t h i s  S t a t e  on t h e  same p o i n t  and i s s u e  o f  

law.  

The p o i n t  wh ich  t h e  D i s t r i c t  C o u r t  below h o l d s ,  i s  t h a t  a  c r i m i n a l  defendant  

who's c r i m e  occured a f t e r  October  1, 1983 n h i c h  i s  t h e  s i t u t a t i o n  i n  t h e  i n s t a n t  

case, may o r  can wa ive  t h e  s e n t e n c i n g  g u i d l i n e s ,  bhe .e+ fec t  i s  t h e r e f o r e  a  

c r i m i n a l  de fendan t  can waive  t h e  g u i d l i n e s  even though h i s  c r i m i n a l  a c t i o n  

occured a f t e r  t h e  Sen tenc ing  G u i d l i n e s  came i n t o  e f f e c t .  T h i s  h o l d i n g  c l e a r l y  

v i o l a t e s  t h e  s t a t u t o r y  i n t e n t  o f  t h e  L e g i s l a t u r e  and t h e r e f o r e  i s  t o t a l l y  

e r roneous  based on case l a w  p receden ts  and s t a t u t o r y  c o n s t r u c t i o n ,  hencefore 

c r e a t i n g  a  c o n f l i c t  o f  c o u r t  d e c i s i o n s  w i t h i n  t h e  S t a t e ,  and t h e  U.S. Supreme 

Cour t .  

It i s  t h e  P e t i t i o n e r s  p o s i t i o n  t h a t  t h e  d e c i s i o n  s h o u l d  be r e v e r s e d  t o  

t h e  D i s t r i c t  Cour t  and t h e  c o n f l i c t  r e s o l v e d .  



WHETHER THE DISTRICT COIIRTIS OPINIOIV BASED 
ON ROWE v.  STATE, So.2d (F la .2d DCA 
1986)(11 FLN 2060);nd B E T v .  STATE, 453 
So.2d 478 ( F l a .  2d DCA 19841 ; CONFLICTS WITH 
THIS COURTS DECISION I N  WILLIAMS v .  STATE, 

So.2d 112 FLW 11(F la .  19871. AND OTHER 
D I S T R I C T ~ U R T  DECISIONS HENRY ;: STATE, 
So.2d , (1 2  FLW 68) C F ~  a.2d DCA 1987);- 
AND ~ l l n *  STATE, So.2d (12 FLW 389) - 
[Fla . 5 t h  DCA 1987) .- 

The dec ison  o f  - Rowe, and B e l l ,  cony1 i c t s  ~ i t h  W i l l  iams, supra. ,  i n  t h a t  - 
t h e y  b o t h  p u r p o r t  t o  a l l o w  t h e  Defendant t o  waive t h e  s e n t e n c i n g  g u i d l i n e s  

which he s t a t u t o r i l y  cannot  do, (See Appendix pages 10-11).  

I n  W i l l i a m s ,  supra. ,  t h i s  Cour t  m a i n t a i n e d  t h a t  "a defendants acquiescence 

cannot  c o n f e r  a u t h o r i t y  on t h e  c o u r t  f o r  d e p a r t u r e "  W i l l i a m s  supra. ,  (12 FLlV a t  

1 )  (See Appendix a t  pages 12-13).  I n  Dunn, t h e  d i s t r i c t  c o u r t  w h i l e  d e a l i n g  w i t h  

t h e  same s i t u a t i o n ,  s t a t e d  p r i n c i p a l l y  t h e  same t h i n g  and r e l i e d  on t h i s  Cour ts  

o p i n i o n  i n  W i l l i a m s  by  h o l d i n g  t h a t :  

"Because t h e  c r i m e  o f  wh ich  A p p e l l a n t  
was c o n v i c t e d  occured a f t e r  October 
1, 1983, t h e  sen tenc ing  g u i d l i n e s  a r e  
a p p l i c a b l e  and t h e  c o u r t  must impose 
a  g u i d l i n e  sentence; The A p p e l l a n t  
cannot  wa ive t h i s  reau i rement .  W i l l i a m s  
v .  S t a t e ,  12 FLW 1   l la. DEC.  - 2 m .  
I f  a  d e p a r t u r e  from t h e  q u i d l i n e s  i s  
unwarranted then  t h e  s e n t e n c i n g  judge 
must c l e a r l y  s t a t e ,  i n  w r i t i n g ,  t h e  
reasons f o r  t h e d e p a r t u r e ,  S t a t e  v. Jackson, 
478 So.2d 1054 ( F l a .  1985) "  

I d .  a t  Dunn, supra. ,  12 FLW a t  389. 

I n  Henry, surpa. ,  t h e  v e r y  c o u r t  wh ich i s s u e d  t h e  Rowe, d e c i s i o n  s t a t e d  

t h a t  a  " G u i d l i n e s  sentence cannot  be waived.  Even i f  A p p e l l a n t s  w a i v e r  was i n -  

tended t o  be an agreement t o  a1 low t h e  c o u r t  t o  d e p a r t  from t h e  a p p e l l a n t s  

presumpt ive  sentence,  r a t h e r  t h a n  a   waive^ o f  g u i d l i n e s  s e n t e n c i n g  i t  was 



s t i l l  i n v a l i d . "  Henry a t  12 FLW a t  69.  (See Appendix pages 14 -15 ) .  

A1 so, t h e  C o u r t  neve r  gave a  reason  f o r  d e p a r t u r e ,  A1 b r i  t t o n  v. S t a t e ,  

476 So.2d 158 ( F l a .  1985) ;  H e n d r i x  v. S t a t e ,  475 So.2d 1218 [ F l a .  1985);  

Lerma v. S t a t e ,  497 So.2d 736  l la. 1986) ,  wh tch  i s  a l s o  a  c o n f l i c t  o f  

d e c i s i o n s  w i t h  t h i s  c o u r t .  N o t w i t h s t a n d i n g  any  o f  t h e  above t h e  t r i a l  c o u r t  

d i d  n o t  a t t a c h  p o r t i o n s  o f  t h e  r e c o r d  showing t h a t  P e t i t i o n e r  was n o t  e n t i t l e d  

t o  any r e l i e f ,  n o r  o r d e r e d  t h e  S t a t e  A t t o r n e y  t o  respond t o  t h e  a l l e g a t i o n s ,  

n o r  conducted a  e v i d e n t i a r y  h e a r i n g  on t h e  P e t i t i o n e r s  c l a i m s ,  see - H o l l a n d  . . . , . . . v. . 

S t a t e ,  So.2d (12 FLW 94, 9 5 ) ( F l a .  1987) .  Fu the r ,  t h 2  a l l e g a t i o n s  - - - 

t h a t  P e t i t i o n e r s  counse l  was i n e f f e c t i v e  i n  even mak ing ah s t i p u l a t i o n  t o  

wa ive  t h e  g u i d l i n e s ,  w h i c h  P e t i t i o n e r  c l a i m s  had he known o f  t h i s  he wou ld  

have gone t o  t r i a l  i n s t e a d  p l e a d i n g  g u i l t y ,  c o n f l i c t s  w i t h  t h e  procedures  

announced b y  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  H i l l  v. Lockha r t ,  -. U.S. - , 
106 S,Ct. 366 (1985),  c o n c e r n i n g  t h e  v a l i d i t y  o f  g u i l t y  p l e a s  due t o  i n e f f e c t i v e  

a s s i s t a n c e  o f  counse l .  

N e v e r t h e l e s s ,  because t h e r e  a r e  v i a b l e  c o n f l  i c t  o f  d e c i s i o n s  between 

t h i s  c o u r t  and o t h e r  d i s t r i c t  c o u r t s  on t h e  same p o i n t  o f  law, m e r i t s  t h i s  

c o u r t s  e x e r c s i  ng j u r i s d i c t i o n  t o  r e v i e w  t h i s  case. 

WHEREFORE, t h e  P e t i t i o n e r  moves t h i s  C o u r t  t o  a c c e p t  j u r i s d i c t i o n  f r o m  

t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  Cour t  o f  Appeal o f  F l o r i d a  w h i c h  i s  i n  

d i r e c t  c o n f l i c t  w i t h  o t h e r  D i s t r i c t  C o u r t  d e c i s i o n s  and t h i s  C o u r t s  d e c i s i o n  

on t h e  same p o i n t  o f  l a w .  I t i s  so prayed.  

Respec t fu l  1  y s u b m i t t e d  

' s e  P e t i t i o n e r  
500 Orange Avenue C i r c l e  
Glades C o r r e c t i o n a l  I n s t i t u t i o n  
k l l e  Glade, F l o r i d a  33430 
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