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Statement of the Case and of the Facts 

Although Amicus has no major ob jec t ions  t o  t h e  P e t i t i o n e r ' s  

Statement of t h e  Fac ts  and of t h e  Case, Amicus would d i r e c t  t h e  Court t o  

t h e  opinion of t h e  Third D i s t r i c t  C o u r t  of Appeal f o r  a more ob jec t ive  

presenta t ion  of the  f a c t s .  A s  €or s p e c i f i c  disagreements with Pe t i t i on -  

e r ' s  statement of t h e  f a c t s ,  Amicus po in t s  out t h a t ,  contrary t o  Pe t i -  

t i o n e r ' s  statement t h a t  Norma Wons ' lapsed i n  and out  of consciousness" 

a t  t h e  time she refused blood, see P e t i t i o n e r ' s  Brief  on t h e  Meri ts  a t  

1, D r .  Cevetta t e s t i f i e d ,  and the  t r i a l  cou r t  found, t h a t  Norma Wons was 

competent when she made her  r e fusa l .  (A .  35-36) D r .  Cevetta a l s o  

t e s t i f i e d  t h a t  Norma Wons understood h i s  ques t ion  about her need €or 

blood a t  the  time she made her r e fusa l .  Id. D r .  Cevetta merely sa id  

t h a t  a t  the  time of her r e f u s a l ,  Norma Wons was drowsy and t i red due t o  

her anemia. 

1 
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Summary of Argument 

Norma Wons refused blood because of her  deeply held r e l i g i o u s  

f s  a s  one of Jehovah's Witnesses. Her r e l i g i o u s l y  motivated re- 

f u s a l  was protected by t h e  guarantees of r e l i g i o u s  freedom and personal 

privacy found i n  the  United S t a t e s  and Flor ida  Const i tut ions.  Centur ies  

of Anglo-American common law a l s o  pro tec ted  her  r i g h t  t o  be f r e e  from 

unwanted bodi ly  invasion. P e t i t i o n e r ' s  attempt t o  v i o l a t e  these  basic  

human r i g h t s  fo r  t h e  sake of t h e  perceived emotional needs of Norma 

Wons' minor ch i ldren  f i n d s  no support  i n  t he  f ede ra l  or s t a t e  cons t i -  

t u t i o n s ,  t h e  s t a t u t e s  enacted thereunder,  nor i n  t h e  common law. 

Cons t i tu t iona l  jur isprudence r equ i r e s  proof of a compelling 

s t a t e  i n t e r e s t  t h a t  w i l l  be immediately and gravely harmed by t h e  

exerc ise  of fundamental c o n s t i t u t i o n a l  r i g h t s .  Sweeping g e n e r a l i t i e s  

about t he  harm t o  be avoided do not su f f i ce .  The s t a t e  must s a t i s -  

f a c t o r i l y  demonstrate t h a t  s p e c i f i c ,  i n to l e rab le  harm w i l l  inev i tab ly  

occur i f  t h e  ind iv idua l  is allowed t o  exerc ise  h i s  fundamental r i gh t s .  

Even i f  such harm is proven, t he  s t a t e  m u s t  employ the  l e a s t  r e s t r i c -  

t i v e ,  l e a s t  i n t rus ive  means of p ro tec t ing  i t s  i n t e r e s t s .  

On t h i s  appeal,  P e t i t i o n e r  has  f a l l e n  way short of estab- 

l i s h i n g  the r e q u i s i t e  c e r t a i n t y ,  immediacy or  g rav i ty  of the  harm t o  be 

avoided, much l e s s  showing t h a t  t he re  a r e  no means of avoiding t h i s  

a l leged  harm t h a t  a r e  less i n t r u s i v e  than forced medical treatment.  The 

s t a t e ' s  a l l eged ly  compelling i n t e r e s t  i n  the  emotional welfare of minor 

ch i ldren  is too in t ang ib le  and uncer ta in  t o  support  t he  depr iva t ion  of 

r i g h t s  advocated by P e t i t i o n e r .  Indeed, the  s t a t e ' s  i n t e r e s t  i n  

- 2 -  
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p r o t e c t i n g  t h e  emotional we l f a re  of minors by f o r c i n g  t h e i r  p a r e n t s  t o  

engage i n  conduct con t r a ry  t o  t h e i r  c o n s t i t u t i o n a l l y  p ro tec t ed  r i g h t s  

appears  t o  be unique t o  t h e  circumstances of t h i s  case: i n  numerous 

other circumstances where t h i s  same i n t e r e s t  is th rea t ened  t h e  s t a t e  

does noth ing  even approaching t h e  gross  i n t r u s i o n  on ind iv idua l  l i b e r t y  

endorsed by P e t i t i o n e r  on t h i s  appeal .  

I n  a d d i t i o n ,  P e i t i o n e r ' s  a t tempt  t o  e l e v a t e  t h e  s t a t e ' s  

i n t e r e s t  i n  p r o t e c t i n g  t h e  medical p r o f e s s i o n ' s  i n t e g r i t y  above t h e  

s t a t e ' s  i n t e r e s t  i n  p r o t e c t i n g  t h e  i n d i v i d u a l ' s  fundamental r i g h t s  

c o n t r a d i c t s  elementary p r i n c i p l e s  of c o n s t i t u t i o n a l  and common l a w .  

Nowhere does the  f e d e r a l  or s t a t e  c o n s t i t u t i o n  or the  common l a w  a l low 

the i n t e r e s t s  of any p ro fes s ion  or i n s t i t u t i o n ,  no matter how laudable  

o r  bene f i cen t ,  t o  supplant  our law's supreme o b j e c t i v e  of guarantee ing  

t o  every person the maximum of ind iv idua l  freedom p o s s i b l e  i n  ordered 

s o c i e t y  . 

P e t i t i o n e r ' s  conclus ion  t h a t  t h e  s t a t e  must coerce t h e  ind i -  

v i d u a l  i n  the extreme fa sh ion  i l l u s t r a t e d  by t h i s  case l a c k s  even mini- 

m a l  proof of t h e  s p e c i f i c ,  immediate, grave harm t h a t  must be avoided. 

V i o l a t i o n  of fundamental c o n s t i t u t i o n a l  and common l a w  r i g h t s  cannot  be 

j u s t i f i e d  on such an inf i rm,  i f  no t  nonexis ten t ,  foundat ion.  The 

d e c i s i o n  of t h e  Thi rd  Distr ic t  Court of Appeal p r o t e c t i n g  Norma Wons' 

b a s i c  c o n s t i t u t i o n a l  and common l a w  r i g h t s  is sound and should be 

a f f i rmed.  
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AN ADULT'S RIGEtTS OF RELIGIOUS FREE EXERCISE, PERSONAL 
PRIVACY, AND BODILY INTEGRITY ARE NOT OVERRIDDEN BY THE 
STATE'S INTEREST I N  ENSURING THAT MINOR CBILDREN HAVE THE 
PHYSICAL OR EMOTIONAL SUPPORT OF BOTH OF THEIR NATURAL 
PARENTS 

Jehovah's Witnesses and Blood 

Jehovah 's  Witnesses  f i rmly  b e l i e v e  t h a t  God's Word, as record- 

ed i n  t h e  Holy B ib le ,  p r o h i b i t s  a b s o l u t e l y  their  t a k i n g  blood i n t o  t he i r  

bodies .  I n  t h e  B i b l e  book of A c t s  a l l  C h r i s t i a n s  a re  commanded t o  "keep 

a b s t a i n i n g  from . . . blood.' A c t s  15:28, 29. Th i s  d i r e c t i v e  a g a i n s t  

blood is c o n s i s t e n t  wi th  Jehovah 's  prev ious  p r o h i b i t i o n s  a g a i n s t  blood 

given t o  a l l  men a f t e r  t h e  Noachian f lood ,  Genesis 9:4, 16 ,  and l a t e r  t o  

t h e  n a t i o n  of I s r a e l  under t h e  Mosaic l a w .  L e v i t i c u s  17:14; 7:26, 27. 

For Jehovah 's  Witnesses  today,  j u s t  as f o r  C h r i s t i a n s  i n  t h e  

f i r s t  cen tury ,  a b s t a i n i n g  from blood is a very  s e r i o u s  matter. I n  t h e  

same passage from t h e  book of A c t s  quoted above, C h r i s t i a n s  were a l s o  

commanded t o  keep a b s t a i n i n g  from i d o l a t r y  and f o r n i c a t i o n .  A c t s  15:28, 

29. Thus disobeying God's Word on the matter of blood is a s  s e r i o u s  a 

wrong a s  engaging i n  impure, i d o l a t r o u s  worship or sexual  immorali ty,  

both of which prevent  a person from e n t e r i n g  i n t o  the Pa rad i se  e a r t h  

promised under God's Kingdom ru le .  1 Cor in th i ans  6:9, 1 0 ;  Psalms 37:10, 

11, 29. See g e n e r a l l y  Watch Tower B i b l e  & Tract Soc ie ty  of Pennsyl- 

vania ,  Jehovah ' s  Witnesses  and the Quest ion of Blood 3-20 (1977) 

(Attachment 1); Watchtower, Apr. 15,  1985, a t  12-15 (Attachment 2 ) .  

Jehovah 's  Witnesses view t h e i r  r e l a t i o n s h i p  w i t h  t h e i r  God, 

and their obedience t o  h i s  Word, as immeasurably more important  than  any 

- 4 -  



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

temporal, phys ica l  b e n e f i t  t h a t  might r e s u l t  from a blood t ransfusion.  

Witnesses we l l  understand t h a t  t h e i r  stand on blood is unusual and may, 

from a medical s tandpoint ,  reduce t h e i r  chances of recovery. Neverthe- 

l e s s  Jehovah's Witnesses a r e  r e s o l u t e  i n  t h e i r  r e f u s a l  of blood and a r e  

w i l l i n g  t o  face any increased medical r i s k  because for them any medical 

r i s k  does not begin t o  outweigh t h e  grave s p i r i t u a l  loss they would r i s k  

by being forced t o  submit  t o  a t ransfus ion .  

T h i s  is not t o  say t h a t  Jehovah's Witnesses l i g h t l y  value 

physical  l i f e  or t h a t  they want t o  d ie .  They cherish and respec t  l i f e  

and very much want t o  l i v e .  The f a c t  t h a t  they seek medical he lp  i n  t h e  

f i r s t  place shows t h a t  they d e s i r e  hea l thy  physical  l i f e .  B u t  Jehovah's 

Witnesses want t o  l i v e  the i r  l i v e s  i n  obedience t o  t h e i r  Creator ,  t h e  

One who gives  l i f e  i n  the  f i r s t  place.  Psalms 36:9. Jehovah's W i t -  

nesses  a r e  confident  t h a t  i f  they should l o s e  t h e i r  physical  l i v e s  

because of t h e i r  r e f u s a l  of blood, they w i l l  enjoy l i f e  again,  ever- 

l a s t i n g  l i f e ,  by means of t h e  r e su r rec t ion  promised by Jesus.  John 

5:28, 29 ;  11:25. Because rece iv ing  a blood t r ans fus ion  would jeopardize 

and poss ib ly  preclude t h e i r  prospects  f o r  eve r l a s t ing  l i f e ,  see Mark 

8:35, 36;  John 12:25; Revelation 1 2 : l l ;  Job 2:3-5, Jehovah's Witnesses 

choose not t o  take  t h i s  r i s k .  A few more years  of physical  l i f e  on t h i s  

e a r t h  simply a r e  not worth lo s ing  o u t  on eve r l a s t ing  l i f e  i n  the  Kingdom 

t o  come. 

1. I n  l i g h t  of recent  mounting evidence of seemingly inso luble  
blood-borne d i seases  (e.g. ,  A I D S ,  h e p a t i t i s ) ,  it is hard ly  a foregone 
conclusion t h a t  t h e  r e f u s a l  of blood under any circumstances is 
medically unreasonable. 

- 5 -  



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

P e t i t i o n e r  i n c o r r e c t l y  implies t h a t  Jehovah 's  Witnesses '  

r e f u s a l  of blood is simply a matter of who g ives  t h e  consent .  P e t i -  

t i o n e r  sugges t s  t h a t  i f  someone o t h e r  than  t h e  Witness  p a t i e n t  consents  

t o  t h e  t r a n s f u s i o n ,  t h e  p a t i e n t ' s  conscience is not  v i o l a t e d  and t h e  

p a t i e n t ' s  phys i ca l  l i f e  can be saved without  f o r c i n g  t h e  p a t i e n t  t o  

compromise he r  f a i t h .  See P e t i t i o n e r ' s  Br ie f  on t h e  Merits a t  18-20. 

A s  is ev iden t  from t h e  foregoing  d i scuss ion ,  such th i rd -pa r ty  consent  is 

completely a t  odds wi th  t h e  underlying s c r i p t u r a l  basis f o r  Jehovah 's  

Witnesses '  r e f u s a l  of blood. For Jehovah's Witnesses ,  a forced  blood 

t r a n s f u s i o n  is a g ross  phys i ca l  v i o l a t i o n .  It I s  t h e  t r a n s f u s i o n ,  t h e  

blood i t s e l f ,  t h a t  is ob jec t ionab le  i r r e s p e c t i v e  of who g ives  t h e  

consent.  

Jehovah ' s  Witnesses  are not  looking for anyone else whether a 
doc to r ,  a h o s p i t a l  admin i s t r a to r  or a judge, t o  make t h e s e  
moral d e c i s i o n s  f o r  them. They do no t  want someone else t o  
t r y  t o  shoulder  t h e i r  r e s p o n s i b i l i t y  t o  God, f o r  i n  r e a l i t y  no 
o t h e r  person can do t h a t .  I t  is a personal  r e s p o n s i b i l i t y  of 
t h e  C h r i s t i a n  toward h i s  God and Life-Giver.  

Watch Tower B i b l e  & Tract S o c i e t y  of Pennsylvania,  Jehovah 's  Witnesses  

and the  Quest ion of Blood a t  2 0 ;  Watchtower, Apr. 15, 1985 a t  13. 

P e t i t i o n e r ' s  third-par ty-consent  s o l u t i o n  is no s o l u t i o n  a t  a l l ;  it 

merely t r i v i a l i z e s  t h e  grave s p i r i t u a l  importance t h i s  mat te r  has  f o r  

Jehovah 's  Witnesses.  

State Authority over Fundamental Rights 

"There is no mysticism i n  t h e  American concept of the  S ta t e  or 

of t h e  na tu re  or o r i g i n  of i ts  a u t h o r i t y .  We set  u p  government by con- 

s e n t  of t h e  governed . . . ." West V i r q i n i a  S t a t e  Board of Educat ion v. 
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Barnet te ,  319 U.S. 624, 641, 63 S.Ct. 1178, 1187, 87 L.Ed. 1628, 1639 

(1943); see A r t .  I, 9 1, Fla.  Const. Only i n  those matters  where t h e  

governed have ceded au tho r i ty  t o  t h e  s t a t e  does t h e  s t a t e  have any 

l eg i t ima te  bas i s  t o  r e s t r i c t  t h e  ind iv idua l ' s  inherent  or  na tu ra l  r i g h t  

t o  be f r e e  and secure i n  h i s  p r iva t e ,  personal a f f a i r s .  

The reasons f o r  such sharp ly  circumscribed governmental 

au tho r i ty  a r e  found i n  t h e  pages of h i s to ry .  O u r  forebears  well  

understood t h e  oppression of those whose values  or  ideas  were d i f f e r e n t  

from the  major i ty ' s .  See Everson v. Board of Education, 330 U.S. 1, 

8-11, 67 S.Ct. 504, 508-09, 91 L.Ed. 711, 719-21 (1947); Barnet te  v. 

West Vi rg in ia  S t a t e  Board of Education, 47 F.Supp. 251, 253-54 ( S . D . W .  

Va. 1942), a f f ' d ,  319 U.S. 624 (1943); S t a t e  ex r e l .  S ingle ton  v. 

Woodruff, 153 Fla.  84, 87-89, 13 So.2d 704, 705-06 (1943). The men who 

d ra f t ed  our Cons t i tu t ion  enumerated i n  t h e  B i l l  of Rights  c e r t a i n  

fundamental r i g h t s  which the  governed prudent ly  wanted removed from the  

realm of s t a t e  regulat ion.  

The very purpose of a B i l l  of Rights  was t o  withdraw c e r t a i n  
subjects  from the  v i c i s s i t u d e s  of p o l i t i c a l  controversy,  t o  
p lace  them beyond t h e  reach of ma jo r i t i e s  and o f f i c i a l s  and t o  
e s t a b l i s h  them a s  l e g a l  p r inc ip l e s  t o  be appl ied by the  
cour t s .  One's r i g h t  t o  l i f e ,  l i b e r t y ,  and property,  t o  f r e e  
speech, a f r e e  press ,  freedom of worship and assembly, and 
o the r  fundamental r i g h t s  may not be submitted t o  vote;  they 
depend on the  outcome of no elections. 

West Vi rg in ia  S t a t e  Board of Education v. Barnet te ,  319 U.S. a t  638, 63 

S.Ct. a t  1185-86, 87 L.Ed. a t  1638. 

The c h a r a c t e r i s t i c s  of such fundamental r i g h t s  were described 

i n  a recent  Miss i ss ippi  Supreme Court case i n  which the  s t a t e  sought t o  
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one of Jehovah 's  Witnesses:  
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W e  a r e  presented  [ t h e  p a t i e n t ' s ]  c l a im of t w o  r ights-a  r i g h t  
t o  t h e  f ree  e x e r c i s e  of her r e l i g i o u s  b e l i e f s  and a r i g h t  of 
pr ivacy.  I f  those  r i g h t s  be he ld  t o  inc lude  t h e  r i g h t ,  a s  a 
competent a d u l t ,  t o  r e f u s e  a blood t r a n s f u s i o n ,  the  matter is 
a t  an end, u n l e s s  t h e  S t a t e  can p o i n t  t o  some competing r i g h t  
ves t ed  i n  it by some v a l i d  r u l e  which is a part of our posi-  
t i v e  law. R igh t s  a r e  s u b j e c t  t o  compromise on ly  when they  
c o l l i d e  wi th  c o n f l i c t i n g  r i g h t s  ves t ed  i n  o t h e r s .  

T o  be sure,  a r i g h t  may be e n t a i l e d .  T h e  freedom 
af forded  [ t h e  p a t i e n t ]  t o  e x e r c i s e  h e r  r e l i g i o n  and o therwise  
be l e t  a lone ,  though fundamental, is no t  without  l i m i t s .  
Those l i m i t s ,  however, must be found w i t h i n  t h e  r i g h t  and t h e  
r u l e  c r e a t i n g  it. Once t h e  r i g h t  has been def ined  and shaped 
by t h e  contours  of t h e  rule-the F i r s t ,  Ninth and Four teenth  
Amendments t o  t h e  U. S.  C o n s t i t u t i o n  . . . -it p r e v a i l s  
a g a i n s t  mere i n t e r e s t s ,  p u b l i c  o r  p r i v a t e ,  no matter how 
compelling. 

I 
I 

1 
I 
I 
I 

By d e f i n i t i o n  r i g h t s  g ive  t h e  ind iv idua l  zones of 
unchecked d i s c r e t i o n a r y  a c t i o n  t h a t  o t h e r s ,  whether p r i v a t e  
c i t i z e n s  or governmental a u t h o r i t i e s ,  may no t  invade. They 
a re  e n t i t l e m e n t s  of an  ind iv idua l  he or she  may claim a t  h i s  
or he r  e l e c t i o n .  They may be claimed no matter how incon- 
ven ien t  s o c i e t y  or its members may deem it. That they may be 
so claimed is  what d e f i n e s  them as r i g h t s .  They are, i f  you 
w i l l ,  t h e  i n d i v i d u a l ' s  p r o t e c t i o n  a g a i n s t  t h e  tyranny of the 
ma jo r i ty  and a g a i n s t  t h e  power of t h e  s ta te .  They are  what 
g ives  meaning t o  t h a t  a r t i c l e  of American f a i t h :  t h a t  each 
human being is unique, t h a t  by v i r t u e  of h i s  humanity he  
possesses an una l i enab le  and undeniable  d i g n i t y  and worth t h a t  
he is e n t i t l e d  t o  t h e  maximum basic personal  l i b e r t y  cons is -  
t e n t  w i t h  l i k e  l i b e r t y  for each o t h e r .  

W e  g ive  t h e s e  t h e o r i e s  r e a l i t y  when we enforce  secured 
r i g h t s  a t  times t h a t  s o c i e t y  f i n d s  it most inconvenient ,  when 
compelling reasons  a re  presented  why i n  t h e  absence of t h e  
r i g h t  the ind iv idua l  and h e r  ( t o  others)  puny claim ought be 
shunted a s ide .  

I n  re  Brown, 478 So. 2d 1033, 1036-37 ( M i s s .  1985) ( c i t a t i o n s  omi t t ed ) ;  

- s e e  Ford, Refusa l  of Blood Transfus ions  by Jehovah 's  Witnesses ,  1 0  Cath. 

Law. 212 ,  222-25 (1964). 
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Thus, a t  i ts core, t h e  q u e s t i o n  of an a d u l t ' s  r i g h t  t o  refuse 

medical t rea tment  f ree  from governmental i n t e r f e r e n c e  is a ques t ion  of 

a u t h o r i t y :  Who has  t h e  r i g h t f u l  a u t h o r i t y  t o  dec ide  what form of medi- 

ca l  t rea tment  an a d u l t  w i l l  s u b m i t  to,  t h e  i n d i v i d u a l  a d u l t  p a t i e n t  o r  

t h e  s t a t e ?  The answer t o  t h i s  ques t ion  requires an  understanding of any 

c o n s t i t u t i o n a l  and common law guarantees  p r o t e c t i n g  t h e  i n d i v i d u a l ' s  

r i g h t  t o  make such d e c i s i o n s  i n  keeping w i t h  h i s  r e l i g i o u s  b e l i e f s  as 

w e l l  as an understanding of any paramount i n t e r e s t s  of t h e  s t a t e  t h a t  

w i l l  s u f f e r  i n t o l e r a b l e  harm by a l lowing  t h e  ind iv idua l  t o  make such 

d e c i s i o n s  f o r  himself .  S ince  t h e  r e f u s a l  of blood by one of Jehovah 's  

Witnesses is a h igh ly  personal d e c i s i o n  motivated by deeply he ld  re l i -  

g ious  convic t ion ,  prima f a c i e  it is p ro tec t ed  by the c o n s t i t u t i o n a l  

r i g h t s  of r e l i g i o u s  free exercise and pr ivacy  and by t h e  common l a w  

r i g h t  of bod i ly  i n t e g r i t y .  

Free Exercise of Religion 

The Firs t  Amendment t o  t h e  United S ta tes  C o n s t i t u t i o n  provides  

tha t  "Congress s h a l l  make no law . . . p r o h i b i t i n g  t h e  f r e e  exe rc i se"  of 

r e l i g i o n .  This  i n j u n c t i o n  a p p l i e s  t o  t h e  s ta tes  through t h e  Fourteenth 

Amendment. Cantwell  v. Connect icut ,  310 U.S. 296, 303, 60 S.Ct. 900, 

903, 84 L.Ed. 1213, 1218 (1940). I t  a p p l i e s  t o  s t a t e  j u d i c i a l  as w e l l  

as s t a t e  l e g i s l a t i v e  a c t i o n .  See NAACP v. Alabama ex re l .  Pa t t e r son ,  

2 357 U . S .  449, 463, 78 S . C t .  1163, 1172, 2 L.Ed.2d 1488, 1500 (1958). 

2. West V i r g i n i a  S t a t e  Board of Educat ion v. Barnette,  319 U.S. a t  
637, 63 S.Ct. a t  1185, 87 L.Ed. a t  1637 ("The Fourteenth Amendment, as  
now app l i ed  t o  the  S t a t e s ,  p r o t e c t s  t h e  c i t i z e n  a g a i n s t  t h e  S t a t e  it- 
s e l f  and a l l  of i t s  c r e a t u r e s " ) ;  cf. S h e l l e y  v. Rraemer, 334 U.S. 1, 15, 
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Although r e l i g i o u s  p r a c t i c e s  do not en joy  t h e  same a b s o l u t e  p r o t e c t i o n  

a s  r e l i g i o u s  b e l i e f s ,  Braunfe ld  v. Brown,  366 U.S. 599, 603, 81  S.Ct. 

1144, 1146, 6 L.Ed.2d 563, 566-67 (1961) ,  o n l y  t h o s e  r e l i g i o u s  practices 

which pose some " s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  peace or o r d e r "  

a r e  wi thout  t h e  protection a f f o r d e d  by t h e  F i r s t  Amendment. S h e r b e r t  v. 

Verner ,  374 U.S. 398, 403, 83 S.Ct. 1790, 1793, 1 0  L.Ed.2d 965, 970 

(1963) .  A s t a t e  "may j u s t i f y  an inroad  on r e l i g i o u s  l i b e r t y  by showing 

t h a t  it is t h e  least  res t r ic t ive  means of a c h i e v i n g  some compell ing 

s t a t e  i n t e r e s t . "  Thomas v. R e v i e w  Board, 450 U.S. 707, 718, 1 0 1  S.Ct. 

1425, 1432, 67 L.Ed.2d 624, 634 (1981) .  3 

Expla in ing  what cons t i t u t e s  a 'compelling s t a t e  in te res t ,  " t h e  

Supreme Cour t  h a s  s a i d  t h a t  "only  t h o s e  interests of t h e  h i g h e s t  o r d e r  . 
. . can overba lance  l e g i t i n a t e  c la ims  t o  t h e  f r e e  exercise of r e l i g i o n . "  

Wisconsin v. Yoder, 406 U.S. 205, 215, 92 S.Ct. 1526, 1533, 32 L.Ed.2d 

15,  25 (1972) .  The Supreme Cour t  has  a lso p o i n t e d  o u t  t h a t  r e l i g i o u s  

freedom h a s  been " z e a l o u s l y  p r o t e c t e d ,  sometimes even a t  t h e  expense of 

other in te res t s  of a d m i t t e d l y  h igh  social  importance." Id. a t  214 ,  92 

S.Ct. a t  1533, 32 L.Ed.2d a t  24 .  ""10 showing merely of a ra t ional  

r e l a t i o n s h i p  t o  sane c o l o r a b l e  s t a t e  i n t e r e s t  [ w i l l ]  s u f f i c e :  i n  t h i s  

20 ,  68 S.Ct. 836, 843, 845, 92 L.Ed. 1161, 1181, 1184 (1948)  ( " j u d i -  
c i a l  act ion is t o  be regarded as a c t i o n  of t h e  S t a t e  f o r  the purposes  of 
t h e  Four teenth  Amendment . . . [and]  is not immunized from t h e  opera- 
t i o n  of the F o u r t e e n t h  Amendment s imply because it is t a k e n  p u r s u a n t  t o  
t h e  s t a t e ' s  common l a w  p o l i c y " ) .  

3. See  NAACP v. But ton ,  371  U.S. 415, 438, 83 S.Ct. 328, 341, 9 
L.Ed.2d 405, 4 2 1  (1963)  ("The d e c i s i o n s  of t h i s  Cour t  have cons is ten t -  
l y  h e l d  t h a t  o n l y  a compell ing s t a t e  i n t e re s t  i n  t h e  r e g u l a t i o n  of a 
s u b j e c t  w i t h i n  t h e  S t a t e ' s  c o n s t i t u t i o n a l  power t o  r e g u l a t e  can j u s t i f y  
l i m i t i n g  F i r s t  Amendment f reedoms.") ;  S h e l t o n  v. Tucker,  364 U . S .  479, 
488, 81  S.Ct. 247, 252, 5 L.Ed.2d 231, 237 (1960) .  
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h i g h l y  s e n s i t i v e  c o n s t i t u t i o n a l  area, ' [ o l n l y  t h e  g r a v e s t  abuses ,  en- 

danger ing  paramount in te res t s ,  g i v e  occasion f o r  p e r m i s s i b l e  l imi ta -  

t i o n .  ' ' S h e r b e r t  v. Verner, 374 U.S. a t  406, 83 S.Ct. a t  1795, 1 0  

L.Ed.2d a t  972 ( q u o t i n g  Thomas v. C o l l i n s ,  323 U . S .  516, 530, 65 S.Ct. 

315, 323, 89 L.Ed. 430, 440 (1945)) .4  

F l o r i d a ' s  D e c l a r a t i o n  of R i g h t s  l i k e w i s e  p r o v i d e s  t h a t  

' [ t l h e r e  s h a l l  be no l a w  . . . p r o h i b i t i n g  or p e n a l i z i n g  t h e  free 

e x e r c i s e "  of r e l i g i o n .  A r t .  I, 9 3, F l a .  Const. T h i s  s t a t e  Const i -  

t u t i o n a l  provision 'merely r e i n f o r c e s  t h e  f e d e r a l  c o n s t i t u t i o n ' s  

immunization of t h i s  l i b e r t y '  from s t a t e  i n t e r f e r e n c e .  See  S t a t e  ex 

r e l .  S i n g l e t o n  v. Woodruff, 153 F l a .  84, 87, 1 3  So.2d 704, 705 (1943) .  

Thus t h e  F l o r i d a  C o n s t i t u t i o n  allows o n l y  t h e  l ea s t  res t r ic t ive  

l i m i t a t i o n s  on r e l i g i o u s  freedom t o  p r o t e c t  compel l ing s t a t e  interests.  

Like  t h e  Distr ic t  C o u r t  of Appeal below, many o t h e r  courts  have 

recognized t h e  a d u l t ' s  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  t o  r e f u s e  

a l l e g e d l y  li fe-sav ing  t r e a t m e n t  for re1 i g i o u s  reasons .5 

An important aspect of r e l i g i o u s l y  motivated r e f u s a l  of 

4 .  See Barne t te  v. West V i r g i n i a  S t a t e  Board of Educat ion,  47 F.Supp. 
251, 253-54 (S.D.W. Va. 1 9 4 2 ) ,  a f f ' d ,  319 U.S. 624 ( 1 9 4 3 ) ;  Note, The 
Refused Blood Transfus ion:  An U l t i m a t e  Chal lenge f o r  Law and Morals, 1 0  
N a t .  L.F. 202, 212-13 (1965) .  

5. See I n  re Mil ton ,  29 Ohio S t .  3d 20,  - N.E.2d __ (1987) ;  I n  re  
Brown, 478 So. 2d 1033 ( M i s s .  1 9 8 5 ) ;  Mercy H o s p i t a l ,  Inc.  v .  Jackson, 62 
Md. App. 409, 489 A.2d 1130 ( C t .  Spec. App. 1985) ,  vaca ted  on o t h e r  
grounds,  306 Md. 556, 510 A.2d 562 ( 1 9 8 6 ) ;  S t .  Mary's Hospital v. 
Ramsey, 465 So.2d 666 ( F l a .  4 t h  DCA 1985) ;  I n  re Osborne, 294 A.2d 372 
(D.C. 1 9 7 2 ) ;  I n  re Es ta te  of Brooks, 32 Ill. 2d 361, 205  N.E.2d 435 
(1965) .  See g e n e r a l l y  P a r i s ,  Compulsory Medical Treatment and R e l i -  
g ious  Freedom: Whose Law S h a l l  P r e v a i l ? ,  10  U.S.F.L. Rev. 1, 31-34 
(1975) .  
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a pos i t i ve ,  a f f i rma t ive  act. The d i s t i n c t i o n  between nonfeasance and 

misfeasance, or omission and commission, is l e g a l l y  s ign i f i can t .  While 

s t a t e s  have exercised t h e i r  au tho r i ty  t o  l i m i t  or p roh ib i t  individual  

ac t ion ,  whether r e l i g i o u s l y  or secu la r ly  motivated, t o  prevent harm t o  

publ ic  hea l th ,  s a f e t y  or welfare,  t h e r e  is no precedent for prohib i t ing  

an ind iv idua l ' s  r e l i g i o u s l y  motivated inac t ion  when the re  is no grave 

and press ingly  imminent danger t o  t h e  publ ic .  

Blood Transfusion: An Ultimate Challenge for Law and Morals, 1 0  Nat. 

L.F. 202 ,  207-09 (1965);  Comment, The R i g h t  t o  Die-A Comment on the  

Application of the  President  and Direc tors  of Georgetown College, 9 Utah 

See Note, The Refused 

L. Rev. 161 ,  163-68 ( 1 9 6 4 ) .  

'Where t h e  r e l i g i o u s l y  grounded ' a c t i o n '  is a r e fusa l  t o  a c t  

r a the r  than a f f i rmat ive ,  overt  conduct, the  S t a t e ' s  au tho r i ty  t o  in t e r -  

f e r e  is v i r t u a l l y  non-existent except only i n  t h e  instance of t h e  grave 

and immediate publ ic  danger.' I n  r e  Brown, 478 So. 2d 1033, 1037 ( M i s s .  

1985) .  A s  Jus t i ce  Brennan explained, 'we must  not confuse the  i s s u e  of 

governmental power t o  r egu la t e  or p roh ib i t  conduct motivated by 

religious beliefs w i t h  the q u i t e  d i f f e r e n t  problem of governmental 

au tho r i ty  t o  compel behavior of fens ive  t o  r e l i g i o u s  p r inc ip l e s . '  School 

Dis t r ic t  of Abington Township v .  Schempp, 374 U.S. 203, 250, 83 S . C t .  

1560, 1586, 1 0  L.Ed.2d 8 4 4 ,  874 (1963) (Brennan, J., concurr ing)  

(emphasis omi t ted) .  

[Tlhe common law has always been h e s i t a n t  t o  impose l i a b i l i t y  
for inac t ion  a s  opposed t o  ac t ion .  And one de tec t s  i n  cons t i -  
t u t i o n a l  dec is ions  i n  a v a r i e t y  of contex ts  a sense of uneasi- 
ness ,  an i n t u i t i o n ,  t h a t  a compulsion t o  a c t  cont ra ry  t o  indi-  
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vidual  judgment is undesirable when the re  is no ex te rna l ,  com- 
p e l l i n g  s t a t e  i n t e r e s t  t o  be served and no c o n f l i c t i n g  p r i v a t e  
r i g h t  t o  be protected.  

Byrn, Compulsory Lifesaving Treatment f o r  t h e  Competent Adult, 4 4  Ford- 

ham L. Rev. 1, 9 (1975) ( footnotes  omit ted) .  P e t i t i o n e r ' s  reference t o  

cases  i n  which the  s t a t e  ac ted  t o  p roh ib i t  a f f i rma t ive  conduct (e.g. ,  

polygamy and snake-handling) is  the re fo re  inapposi te .  See P e t i t i o n e r ' s  

Brief  on the  Merits a t  7-8 n.1. No a f f i rma t ive  conduct is present  i n  

t h i s  case.  By forc ing  Norma Wons t o  submit t o  a form of medical t r e a t -  

ment forbidden by her r e l i g i o u s  b e l i e f s ,  t he  s t a t e  compelled r a the r  than 

prohib i ted  a f f i rma t ive  conduct. 

Privacy 

Respect fo r  ind iv idua l  autonomy i n  making important personal 

decis ions is a t  the  h e a r t  of the  fundamental r i g h t s  protected by the  

F i r s t  Amendment of t h e  United S t a t e s  Cons t i tu t ion  and A r t i c l e  I of t h e  

F lor ida  Const i tut ion.  The individual  has the  r i g h t  t o  be l e f t  alone,  t o  

make important dec is ions  a f f e c t i n g  h i s  l i f e  and h i s  family i n  p r iva t e ,  

f r e e  from governmental in te r fe rence .  T h i s  r i g h t  of pr ivacy has been 

descr ibed a s  ' the  most comprehensive of r i g h t s , '  Olmstead v. United 

S t a t e s ,  277 U.S. 438, 478 ,  48 s.ct. 564, 572, 7 2  L.Ed. 9 4 4 ,  956 (1928) 

(Brandeis,  J., d i s s e n t i n g ) ,  because it is t h e  foundation t h a t  under l ies  

so many fundamental r i g h t s  guaranteed t o  the  ind iv idua l  by Anglo- 

American law. The r i g h t s  of r e l i g i o u s  f r e e  exerc ise  and of bodi ly  

i n t e g r i t y  a r e  but manifestat ions of the  r i g h t  of privacy. See I n  r e  

Brown, 478 So. 2d 1033, 1039-40 ( M i s s .  1985). Indeed a l l  mat ters  of 

conscience, all matters  wi th in  ' the  sphere of i n t e l l e c t  and s p i r i t , '  

- 13 - 



I 
1 
1 
I 
I 
I 
1 
1 
I 
I 
I 
1 
1 
l 
I 
I 
I 
I 
I 

W e s t  V i r g i n i a  S t a t e  Board of Educat ion  v. Barnet te ,  319 U.S. a t  642, 6 3  

S.Ct. a t  1187, 87 L.Ed. a t  1640, a r e  pr iva te  and t h e r e f o r e  beyond t h e  

reach  of s t a t e  r e g u l a t i o n .  

Although t h e  United S t a t e s  C o n s t i t u t i o n  does not  e x p l i c i t l y  

mention any r i g h t  of p r i v a c y ,  United S t a t e s  Supreme Court c a s e s  ' long 

have recognized t h a t  t h e  C o n s t i t u t i o n  embodies a promise t h a t  a cer ta in  

p r i v a t e  s p h e r e  of i n d i v i d u a l  l i b e r t y  w i l l  be kept  l a r g e l y  beyond t h e  

reach  of government." Thornburgh v. American Col lege  of O b s t e t r i c i a n s ,  

106 S.Ct. 2169, 2184, 90 L.Ed.2d 779, 801 (1986) .  " [ A ]  r i g h t  of 

p e r s o n a l  p r i v a c y ,  or a guarantee  of c e r t a i n  areas or zones of p r i v a c y , "  

R o e  v. Wade, 410 U . S .  113, 152, 93 S.Ct. 705, 726, 35 L.Ed.2d 147, 176 

( 1 9 7 3 ) ,  h a s  been recognized as one aspect of l i b e r t y  p r o t e c t e d  by t h e  

Due P r o c e s s  Clause of t h e  F o u r t e e n t h  Amendment. Carey v.  P o p u l a t i o n  

S e r v i c e s  In t e rna t iona l ,  431 U.S. 678, 684-85, 97 S.Ct. 2 0 1 0 ,  2016, 52 

L.Ed.2d 675, 684 (1977) .  The Supreme C o u r t  h a s  expla ined  t h a t  t h i s  

r i g h t  of p e r s o n a l  p r i v a c y  i n c l u d e s  " t h e  i n t e re s t  i n  independence i n  

making ce r t a in  k i n d s  of important d e c i s i o n s . "  Whalen v. R o e ,  429 U.S. 

589, 599-600, 97 S.Ct. 869, 876, 5 1  L.Ed.2d 64, 73 (1977) ;  see Carey v. 

P o p u l a t i o n  S e r v i c e s  In t e rna t iona l ,  431 U.S. a t  684-85, 97 S.Ct. a t  2016, 

52 L.Ed.2d a t  684. 

I n  h i s  famous d i s s e n t  i n  Olmstead v. United S t a t e s ,  277 U.S. 

438, 48 S.Ct. 564, 72 L.Ed. 944 (1928) ,  Jus t i ce  Brandeis  p r o v i d e s  a good 

s t a r t i n g  p o i n t  for i d e n t i f y i n g  t h e  q u i n t e s s e n t i a l  elements of t h o s e  

i n t e re s t s  worthy of t h e  p r o t e c t i o n  a f f o r d e d  by t h e  c o n s t i t u t i o n a l  r i g h t  

of pr ivacy .  J u s t i c e  Brandeis  s t a t e d :  
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The makers of our C o n s t i t u t i o n  . . . sought t o  protect Ameri- 
cans  i n  t h e i r  be l ie fs ,  t h e i r  thoughts ,  t h e i r  emotions and 
t h e i r  s ensa t ions .  They confer red ,  as  a g a i n s t  t h e  Government, 
the  r i g h t  t o  be l e t  alone-the most comprehensive of r i g h t s  and 
t h e  r i g h t  most valued by c i v i l i z e d  men. 

- Id .  a t  478, 48 S . C t .  a t  572, 72 L.Ed. a t  756. J u s t i c e  Brandeis '  words 

were quoted i n  then- fu ture  Chief J u s t i c e  Warren E. Burger ' s  op in ion  i n  

I n  re  P res iden t  and D i r e c t o r s  of Georgetown College,  Inc . ,  331 F.2d 1 0 1 0  

(D.C.  C i r .  1964), a case i n  which one of Jehovah 's  Witnesses  was fo rced  

t o  s u b m i t  t o  a blood t r ans fus ion .  Judge Burger said t h i s :  

Nothing i n  t h i s  u t t e r a n c e  sugges t s  t h a t  J u s t i c e  Brandeis  
thought  an ind iv idua l  possessed these r i g h t s  on ly  as t o  
s e n s i b l e  be l ie fs ,  v a l i d  thoughts ,  reasonable  emotions, or 
well-founded sensa t ions .  I sugges t  he intended t o  inc lude  a 
g r e a t  many foolish,  unreasonable and even absurd ideas which 
do no t  conform, such as  r e f u s i n g  medical t rea tment  even a t  
g r e a t  r i s k .  

- Id.  a t  1017 (Burger ,  J. ,  separate op in ion ) .  

No small  amount of energy has been devoted t o  ana lyz ing  t h e  

Supreme Cour t ' s  cases involv ing  c o n s t i t u t i o n a l l y  p ro tec t ed  p r i v a t e  

dec i s ions .  Many c o u r t s  and commentators have o f f e r e d  t h e i r  syntheses  of 

the p e r t i n e n t  c h a r a c t e r i s t i c s  of personal  d e c i s i o n s  p ro tec t ed  by t h e  

c o n s t i t u t i o n a l  r i g h t  of pr ivacy.  One commentator concluded t h a t  

I n s i s t e n c e  on the  r i g h t  t o  independence and autonomy i n  
dec id ing  o n e ' s  f a t e  is a common element of t h e  pr ivacy  cases. . . . These s p e c i a l l y  p ro tec t ed  d e c i s i o n s  appear t o  f a l l  i n t o  
t w o  c a t e g o r i e s .  F i r s t ,  t h e  C o u r t  protects d e c i s i o n s  t ha t  a r e  
of a fundamental importance t o  the  decision-maker. . . . Sec- 
ond, t h e  Court  shows s p e c i a l  concern for 'basic va lues  t h a t  
u n d e r l i e  o u r  soc ie ty '  and for i n s t i t u t i o n s  t h a t  a r e  "deeply 
rooted i n  our h i s t o r y  and t r a d i t i o n . '  

Note, The Refusal  of L i f e sav ing  Treatment vs .  The S t a t e ' s  I n t e r e s t  i n  

the P rese rva t ion  of L i f e :  A C l a r i f i c a t i o n  of the  I n t e r e s t s  a t  S t a k e ,  58 
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Wash. U.L.Q. 85, 97-100 (1980) ;  see Bowers v. Hardwick, 106 S.Ct. 2841, 

2844, 92 L.Ed.2d 1 4 0 ,  146 (1986).  

The  Seventh C i r c u i t  Court  of A p p e a l s  explained tha t  t h e s e  

Supreme Court  p r ivacy  cases d e a l  with 

the i n d i v i d u a l ' s  r i g h t  t o  make c e r t a i n  unusual ly  important  
d e c i s i o n s  t h a t  w i l l  a f f e c t  h i s  own, or h i s  f ami ly ' s ,  des t iny .  
The Court h a s  r e f e r r e d  t o  such d e c i s i o n s  a s  impl i ca t ing  'basic 
v a l u e s , '  a s  being ' fundamental , '  and as being d i g n i f i e d  by 
h i s t o r y  and t r a d i t i o n .  The character of the C o u r t ' s  language 
i n  t h e s e  cases b r i n g s  t o  mind t h e  o r i g i n s  of t h e  American 
h e r i t a g e  of freedom-the ab id ing  i n t e r e s t  i n  i nd iv idua l  l i b e r t y  
t h a t  makes  c e r t a i n  s t a t e  i n t r u s i o n s  on t h e  c i t i z e n ' s  r i g h t  t o  
decide how he w i l l  l i v e  h i s  own l i f e  i n t o l e r a b l e .  

F i t z g e r a l d  v. P o r t e r  Memorial Hosp i t a l ,  523 F.2d 716, 719-20 ( 7 t h  C i r .  

1975) ( f o o t n o t e s  omi t t ed ) ,  cer t .  denied ,  425 U . S .  916 (1976).  

A f t e r  reviewing these Supreme Court  p r ivacy  cases, t h e  c o u r t  

i n  Andrews v. Ba l l a rd ,  498 F.Supp. 1038 ( S . D .  Tex. 1980) ,  s a i d  t h a t  

d e c i s i o n s  an ind iv idua l  can make without  u n j u s t i f i e d  governmental 

i n t e r f e r e n c e  must meet t w o  c r i t e r i a :  ' F i r s t ,  they  must be ' pe r sona l  

dec i s ions . '  They must p r i m a r i l y  involve o n e ' s  s e l f  or o n e ' s  family.  

Second, they  must  be ' important  dec i s ions .  ' They must profoundly a f f e c t  

o n e ' s  developnent or o n e ' s  l i f e . '  Id. a t  1 0 4 6  ( c i t a t i o n s  omitted).  

A s  J u s t i c e  S tevens  r e c e n t l y  s t a t e d ,  " [Tlhe  concept of pr ivacy  

embodies t h e  'moral f a c t  t h a t  a person belongs t o  himself  and no t  o t h e r s  

nor t o  s o c i e t y  as a whole. ' '  Thornburgh v. American College of Obste- 

t r i c i a n s ,  106 S.Ct. a t  2187 n.5, 90 L.Ed.2d a t  804 n.5 (Stevens,  J., 

concur r ing )  (quo t ing  F r i e d ,  Correspondence, 6 P h i l .  & Pub. Aff.  288, 288 

(1977) ) .  
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"What a person is, what he wants, t h e  determinat ion of h i s  
l i f e  plan,  of h i s  concept of t h e  good, a r e  t h e  most in t imate  
expressions of self-determinat ion,  and by a s s e r t i n g  a person ' s  
r e s p o n s i b i l i t y  f o r  t h e  r e s u l t s  of t h i s  self-determinat ion we 
give substance t o  t h e  concept of l i b e r t y . "  

- Id .  (quot ing C. Fr ied ,  Right  and Wrong 146-47 (1978)) .  

Although J u s t i c e  Douglas once s t a t e d  t h a t  t h e  " r i g h t  of 

privacy" included " the  freedom t o  care  for one ' s  hea l th  and person," Doe 

v. Bolton, 410 U.S. 179 ,  213 ,  93 S . C t .  739, 758, 35 L.Ed.2d 201 ,  188 

( 1 9 7 3 )  (Douglas, J., concurr ing) ,  t h e  United S t a t e s  Supreme C o u r t  has 

never ruled on the  i ssue  whether an a d u l t ' s  r i g h t  t o  re fuse  medical 

t reatment  is protected by t h e  c o n s t i t u t i o n a l  r i g h t  of privacy. However, 

based on the  c r i t e r i a  i d e n t i f i e d  i n  the  cases  and commentary quoted 

above, a dec is ion  should be e n t i t l e d  t o  privacy p ro tec t ion  i f  1) it is a 

personal decis ion;  2 )  it is of fundamental importance t o  the  person 

making t h e  decis ion;  and 3 )  it is a dec is ion  t h a t  h i s t o r i c a l l y  and 

t r a d i t i o n a l l y  has been viewed a s  p r i v a t e  t o  the  individual .  

There can be no ques t ion  t h a t  dec is ions  about one ' s  own 

medical care  a r e  personal.  A s  the  cour t  said i n  Andrews v. Bal la rd ,  

such medical dec is ions  

a r e ,  t o  an extraordinary degree,  i n t r i n s i c a l l y  personal.  It 
is the  individual  making the decis ion,  and no one e l s e ,  who 
l i v e s  w i t h  t h e  pain and disease.  I t  is t h e  ind iv idua l  making 
the decis ion,  and no one e l se ,  who must undergo o r  forego the  
treatment.  And it is t h e  individual  making t h e  decis ion,  and 
no one e l s e ,  who, i f  he or  she surv ives ,  must l i v e  w i t h  t h e  
r e s u l t s  of t h a t  decis ion.  One's hea l th  is a uniquely personal 
possession. The dec is ion  of haw t o  t r e a t  t h a t  possession i s  
of a no l e s s  personal nature.  

498  F.Supp. a t  1047.  For one of Jehovah's Witnesses, it is not merely 
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h i s  physical  hea l th ,  b u t  h i s  personal r e l a t ionsh ip  w i t h  h i s  Creator , 

Jehovah God, t h a t  is a t  s take.  Nothing could be more personal t o  him. 

Likewise t h e  fundamental importance of personal hea l th  c a r e  

dec is ions  t o  t h e  p a t i e n t  hard ly  needs discussion:  

[ I ] t  is impossible t o  d iscuss  the  dec is ion  t o  obta in  or r e j e c t  
medical treatment without r e a l i z i n g  i t s  importance. The deci- 
s ion  can e i t h e r  produce or el iminate  physical ,  psychological,  
and emotional ruin.  I t  can destroy one ' s  economic s t a b i l i t y .  
It is, f o r  some, the  d i f fe rence  between a l i f e  of pain and a 
l i f e  of pleasure.  I t  is, f o r  o the r s ,  t h e  d i f f e rence  between 
l i f e  and death. 

- Id.  For one of Jehovah's Witnesses, it is t h e  d i f f e rence  between safe-  

guarding or lo s ing  i r revocably  t h e  opportuni ty  for eve r l a s t ing  l i f e  

under God's promised Kingdom. Nothing is a s  important a s  t h i s  t o  any 

person of f a i t h .  No man or human i n s t i t u t i o n  can give t h i s  back t o  t h e  

Witness p a t i e n t  i f  he lo ses  it because of a forced blood t ransfus ion .  

F ina l ly ,  t h e  ind iv idua l ' s  r i g h t  t o  bodi ly  self-determinat ion 

is a fundamental and time-honored r i g h t  t h a t  is basic  t o  the  Anglo- 

American concept of l i b e r t y .  

Ind iv idua l i t y  and autoncany have long been c e n t r a l  values  
i n  Anglo-American s o c i e t y  and law. In  general ,  the  more 
in tense  and personal t h e  consequences of a choice and the  l e s s  
d i r e c t  or s i g n i f i c a n t  the  impact of t h a t  choice upon o the r s ,  
t h e  more compelling t h e  claim t o  autonomy i n  t h e  making of a 
given decis ion.  Under this c r i t e r i o n ,  the  case f o r  respec t ing  
p a t i e n t  autonomy i n  dec is ions  about hea l th  and bodi ly  f a t e  is 
very s t rong.  

Shul tz ,  From Informed Consent t o  P a t i e n t  Choice: A New Protected 

I n t e r e s t ,  95 Yale. L.J .  219 ,  2 2 0  (1985).  A s  discussed below under the  

heading of Bodily I n t e g r i t y ,  our  t r a d i t i o n  and h i s to ry  have long 

respected t h e  ind iv idua l ' s  r i g h t  t o  decide f o r  himself t h e  type of 
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medical t reatment  he w i l l  s u b m i t  to. When t h e  exerc ise  of t h i s  r i g h t  is 

motivated by deeply held r e l i g i o u s  b e l i e f s ,  t h e  ind iv idua l ' s  ac t ions  a r e  

t h a t  much more p r i v a t e  and protected from o u t s i d e  in te r fe rence .  

Unlike t h e  United S t a t e s  Cons t i tu t ion ,  t h e  F lor ida  Consti tu- 

t i o n  expressly provides t h a t  ' [ e lvery  na tu ra l  person has the  r i g h t  t o  be 

l e t  a lone and f r e e  from governmental i n t r u s i o n  i n t o  h i s  p r i v a t e  l i f e . "  

A r t .  I, 5 23, Fla. Const. While United S t a t e s  Supreme Court precedent 

may be usefu l  i n  construing and applying t h i s  s t a t e  c o n s t i t u t i o n a l  

r i g h t ,  t he  F lor ida  Supreme Court has s t a t e d  that  

[ s ]  ince t h e  people of t h i s  s t a t e  exercised t h e i r  p rerogat ive  
and enacted an amendment t o  the  F lor ida  Cons t i tu t ion  which 
express ly  and succ inc t ly  provides for a s t rong r i g h t  of priva- 
cy not found i n  the  United S t a t e s  Cons t i tu t ion ,  it can only be 
concluded t h a t  t h e  r i g h t  is much broader i n  scope than t h a t  of 
the  Federal  Cons t i tu t ion .  

Winfield v. Divis ion of Pari-Mutuel Wagerinq, 477 So.2d 544, 548 (F la .  

1985). 

Although t h e  F lor ida  appe l l a t e  courts have had r e l a t i v e l y  

f e w  occasions t o  consider t h i s  r ecen t ly  adopted s t a t e  c o n s t i t u t i o n a l  

r i g h t ,  t h e  Winfield cour t  explained t h a t  before t h e  r i g h t  of privacy 

a t t aches  t o  some aspec t  of an ind iv idua l ' s  p r i v a t e  l i f e ,  'a reasonable 

expectat ion of privacy must  ex is t . '  Id. a t  547. A s  t he  following 

discussion of bodi ly  i n t e g r i t y  shows, i nd iv idua l ' s  i n  Anglo-American 

lands have had a reasonable expectat ion of privacy (se l f -de te rmina t ion)  

i n  mat ters  a f f e c t i n g  t h e i r  bodies for centur ies .  Thus,  j u s t  a s  t he  

T h i r d  D i s t r i c t  Court of Appeal concluded below, an a d u l t ' s  consent t o  o r  

r e fusa l  of medical treatment is protected by F l o r i d a ' s  c o n s t i t u t i o n a l  
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r i g h t  of pr ivacy .  "" lothing,  i n  t h e  l a s t  a n a l y s i s ,  is more p r i v a t e  or 

more s a c r e d  than  one's r e l i g i o n  or view of l i f e  . . . .' Wons v. P u b l i c  

H e a l t h  T r u s t ,  500 So.2d 679, 687 ( F l a .  3d DCA 1987) .  ' [Tlhe 

i n d i v i d u a l ' s  r i g h t  t o  make d e c i s i o n s  v i t a l l y  a f f e c t i n g  h i s  p r i v a t e  l i f e  

accord ing  t o  h i s  own conscience . . . is d i f f i c u l t  t o  overstate . . . 
because it is, w i t h o u t  exaggera t ion ,  t h e  very  bedrock on which t h i s  

c o u n t r y  was founded.' Id. The Di s t r i c t  Court  of Appeal's conclusion is 

cons i s t en t  w i t h  t h i s  C o u r t ' s  r u l i n g  i n  S a t z  v. P e r l m u t t e r ,  379 So.2d 359 

( F l a .  1980) ,  a f f ' q  362 So.2d 160 ( F l a .  4 t h  DCA 1978) ,  as w e l l  as w i t h  

t h e  d e c i s i o n s  of many o t h e r  courts i n  recent y e a r s .  6 

S i n c e  t h e  r i g h t  of p r i v a c y  is a fundamental  r i g h t  under both 

t h e  F l o r i d a  and United S t a t e s  C o n s t i t u t i o n s ,  Winf i e l d  v. Div is ion  of 

Pari-Mutuel Wagering, 477 So.2d 544, 547 ( F l a .  1985);  see Zablocki  v. 

Redhai l ,  434 U . S .  374, 383-87, 98 S.Ct. 673, 679-81, 54 L.Ed.2d 618, 

628-31 (1978) ,  any s i g n i f i c a n t  s t a t e  i n t e r f e r e n c e  must be narrowly drawn 

t o  serve a compell ing s t a t e  i n t e r e s t  by t h e  least  i n t r u s i v e ,  l eas t  

r e s t r i c t i v e  means a v a i l a b l e .  See,  e.g., Winf i e l d  v. Div is ion  of 

Pari-Mutuel Waqerinq, 477 So.2d a t  547; Zablocki  v. Redhai l ,  434 U . S .  a t  

383-87, 98 S.Ct. a t  679-81, 54 L.Ed.2d a t  628-31; Moore v. C i t y  of E a s t  

6. See,  e .g . ,  I n  re Brown, 478 So. 2d 1033, 1039-40 ( M i s s .  1 9 8 5 ) ;  
B a r t l i n g  v. S u p e r i o r  Court ,  163 C a l .  App. 3d 186, 193-96, 209 C a l .  Rptr .  
220, 224-25 (1984) ;  I n  re  Colyer ,  99 Wash. 2d 1 1 4 ,  119-22, 660 P.2d 
738, 741-42 (1983) ;  Andrews v. B a l l a r d ,  498 F.Supp. 1038, 1044-51 (S.D. 
Tex 1 9 8 0 ) ;  Rennie v.  H l e i n ,  462 F.Supp. 1131, 1144-45 ( D . N . J .  1978) ;  
S u p e r i n t e n d e n t  of Belchertown S t a t e  School v.  Saikewicz,  373 Mass. 728, 
739, 370 N.E.2d 417, 424  (1977) ;  P r i c e  v. Sheppard,  307 Minn. 250, 
256-58, 239 N.W.2d 905, 910-12 (1976) ;  I n  re Quinlan,  70 N . J .  10,  38-40, 
355 A.2d 647, 662-63 (1976) .  
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Cleveland, 431 U.S. 494, 499, 97 S . C t .  1932, 1935-36, 52 L.Ed.2d 531, 

537 (1977) ;  Roe v. Wade, 4 1 0  U.S. 113, 155, 93 S.Ct. 705, 727-28, 35 

L.Ed.2d 147, 178 (1973) .  

Bodily Integrity 

An asser t ion of a s t a t e  i n t e r e s t  i n  ove r r id ing  an a d u l t ' s  

r e f u s a l  of medical t rea tment  m u s t  a l s o  contend wi th  t h e  p a t i e n t ' s  

n a t u r a l  o r  i n a l i e n a b l e  r i g h t  t o  be master over  h i s  own body. C lose ly  

r e l a t e d  t o  t h e  r i g h t  of personal  pr ivacy ,  t h i s  r i g h t  of bodi ly  i n t e g r i t y  

is fundamental t o  t h e  i n d i v i d u a l ' s  autonomy and se l f -de te rmina t ion .  The 

fo l lowing  exce rp t s  from many courts spanning many yea r s  t e s t i f y  t o  t h e  

long,  deeply-rooted t r a d i t i o n  of t h e  a d u l t ' s  r i g h t  t o  be secu re  i n  h i s  

person. 

No r i g h t  is he ld  more sac red ,  or is more c a r e f u l l y  
guarded, by t h e  common l a w ,  than t h e  r i g h t  of every ind iv idua l  
t o  t h e  posses s ion  and c o n t r o l  of h i s  own person,  f r e e  from a l l  
r e s t r a i n t  or i n t e r f e r e n c e  of o t h e r s ,  un le s s  by clear and 
unquest ionable  a u t h o r i t y  of l a w .  Union P a c i f i c  Railway v. 
Bots ford ,  1 4 1  U.S. 250, 251, 11 S.Ct. 1 0 0 0 ,  1 0 0 1 ,  35 L.Ed. 
734, 737 (1891) .  

[Ulnder a f ree  government a t  l e a s t ,  t h e  f r e e  c i t i z e n ' s  f i r s t  
and g r e a t e s t  r i g h t ,  which u n d e r l i e s  a l l  others- the r i g h t  t o  
t h e  i n v i o l a b i l i t y  of h i s  person, i n  o t h e r  words, h i s  r i g h t  t o  
himself- is  the s u b j e c t  of u n i v e r s a l  acquiescence . . . . 
P r a t t  v. Davis,  119 Ill. A p p .  161, 166 (1905) ,  a f f ' d ,  224 Ill. 
300, 79 N.E. 562 (1906) .  

Anglo-American l a w  s t a r t s  wi th  t h e  premise of thorough- 
going se l f -de te rmina t ion .  It fo l lows  t h a t  each man is 
cons idered  t o  be master of h i s  own body, and he  may, i f  he be 
of sound mind, expres s ly  p r o h i b i t  the  performance of l i f e -  
sav ing  surgery ,  or other medical t rea tment .  Natanson v. 
Kl ine ,  186 Kan. 393, 406-07, 350 P.2d 1093, 1 1 0 4  (1960) .  

[A] person  of a d u l t  yea r s  and i n  sound mind has  t h e  r i g h t ,  i n  
t h e  e x e r c i s e  of c o n t r o l  over h i s  own body, t o  determine 
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whether or  not t o  submit t o  lawful medical treatment.  Cobbs 
v. Grant, 8 Cal. 3d 229,  242 ,  502 P.2d 1, 9,  1 0 4  Cal. Rptr.  
505, 513 ( 1 9 7 2 ) .  

Each of u s  has a r i g h t  t o  t h e  i n v i o l a b i l i t y  of our persons, a 
freedom t o  choose or a r i g h t  of bodi ly  self-determination, i f  
you w i l l .  I n  r e  Brown, 478 So. 2d 1033, 1039 ( M i s s .  1985). 

I n  our system of a f r e e  government, where not ions of 
individual  autonomy and f r e e  choice a r e  cherished, it is the  
ind iv idua l  who m u s t  have t h e  f i n a l  say i n  respect  t o  dec is ions  
regarding h i s  medical treatment i n  order t o  in su re  t h a t  t he  
g r e a t e s t  poss ib le  p ro tec t ion  is accorded h i s  autonomy and 
freedom from unwanted in te r fe rence  with the  fur therance of h i s  
own des i r e s .  Rivers v. Katz, 67 N.Y.2d 485, 493, 495 N.E.2d 
337, 341, 504 N.Y.S.2d 7 4 ,  78 (1986). 

Legal recogni t ion of the  r i g h t  of self-determinat ion and 

personal  autonomy, a s  r e f l ec t ed  i n  the  above-quoted statements,  provides 

the  bas i s  of the  p a t i e n t ' s  r i g h t  of informed consent t o  medical t r e a t -  

ment. See Canterbury v. Spence, 464 F.2d 772,  780 (D.C. C i r . ) ,  cert. 

denied, 409 U.S. 1064 (1972).  The r i g h t  of informed consent l o g i c a l l y  

includes t h e  r i g h t  t o  refuse or not consent t o  treatment.  See Clarke, 

The Choice t o  Refuse or  Withhold Medical Treatment: The Emerging Tech- 

nology and Medical-Ethical Consensus, 1 3  Creighton L. Rev. 795, 800 

(1980) (Informed consent 'necessar i ly  presupposes t h e  r i g h t  t o  re fuse  

r a the r  than consent.. 1 .  

The very foundation of t h e  doc t r ine  [of informed consent] is 
everyone's r i g h t  t o  forego treatment or even cure i f  it 
e n t a i l s  what f o r  him a r e  in to l e rab le  consequences or r i s k s ,  
however warped or perver ted h i s  sense of values may be i n  t h e  
eyes of the  medical profession,  or even of the  community, so 
long a s  any d i s t o r t i o n  f a l l s  short of what t he  law regards a s  
incompetency. Individual  freedom here is guaranteed only i f  
people a r e  given t h e  r i g h t  t o  make choices t h a t  would general-  
l y  be regarded a s  foo l i sh  ones. Thus ,  the  Jehovah's Witness 
or Chr i s t i an  S c i e n t i s t  should have the  l e g a l  r i g h t  t o  refuse- 
on r e l i g i o u s  grounds t h a t  may seem mistaken t o  most of the  
r e s t  of us-the blood t ransfus ion  t h a t  is needed t o  save l i f e  . . . .  
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3 F. Harper, F. James & 0. Gray, The Law of Torts 5 17.1 ,  a t  562 (2d  ed. 

1986 ) ( footnotes  omitted: emphasis added). 

In  i t s  recent  r epor t  on making hea l th  ca re  dec is ions ,  t h e  

P res iden t ' s  Commission fo r  t h e  Study of E th ica l  Problems i n  Medicine and 

Biomedical and Behavioral  Research observed t h a t  the r i g h t  of informed 

consent r e s t s  on t w o  values:  1) t h e  p a t i e n t ' s  own conception of h i s  

personal well-being, and 2 )  t he  p a t i e n t ' s  r i g h t  of self-determination. 

- See 1 Pres iden t ' s  Commission for t h e  Study of E th ica l  Problems i n  

Medicine and Biomedical and Behavioral Research, Making Health Care 

Decisions: The E th ica l  and Legal Implicat ions of Informed Consent i n  

the  Pa t i en t -P rac t i t i one r  Relat ionship 2 (1982) [he re ina f t e r  c i t e d  a s  

P r e s i d e n t ' s  Commission, Making Health Care Decisions].  The P res iden t ' s  

Commission concluded t h a t  informed consent is rooted i n  the  fundamental 

recogni t ion  t h a t  " a d u l t s  a r e  e n t i t l e d  t o  accept or r e j e c t  hea l th  c a r e  

in te rvent ions  on the  bas i s  of t h e i r  own personal values  and i n  fur ther -  

ance of t h e i r  own personal goals: Id. a t  2-3. 

The Commission s t a t e d  t h a t  t h e  p r inc ip l e  of self-determinat ion 

"is bes t  understood a s  respec t ing  people 's  r i g h t  t o  def ine  and pursue 

t h e i r  own view of what is good." Id. a t  51. Furthermore, a s  t h e  

P res iden t ' s  Commission observed, even when a p a t i e n t  re fuses  t o  accept  a 

t reatment  t h a t  t he  physician views as l i f e - sus t a in ing ,  " the  primacy of a 

p a t i e n t ' s  i n t e r e s t s  i n  self-determinat ion and i n  honoring t h e  p a t i e n t ' s  

own view of well-being warrant leaving with the  p a t i e n t  the  f i n a l  au- 

t h o r i t y  t o  decide. " Pres iden t ' s  Commission for t h e  Study of E th ica l  

Problems i n  Medicine and Biomedical and Behavioral Research, Deciding t o  
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Foreqo Li fe-Sus ta in ing  Treatment: E t h i c a l ,  Medical and Legal I s s u e s  i n  

Treatment Decis ions  44 ( 1 9 8 3 )  [ h e r e i n a f t e r  c i ted a s  P r e s i d e n t ' s  Commis- 

s ion ,  Deciding t o  Forego Li fe-Sus ta in ing  Treatment].  

The P r e s i d e n t ' s  Commission r epea ted ly  emphasized t h e  impor- 

t a n c e  of r e spec t ing  a p a t i e n t ' s  a r t i c u l a t e d  personal  va lues  and goals .  

A p a t i e n t ' s  choice is binding when it is s e l e c t e d  f r ee ly - tha t  
is, when t h e  p a t i e n t  can decide i n  accord w i t h  h i s  or her own 
va lues  and goa ls .  . . . .  

. . . For any medical i n t e r v e n t i o n  t o  be warranted,  a 
p a t i e n t  must s t and  t o  ga in  more from having t h e  t rea tment  than 
from not  having it. Since  t h e  b e n e f i t  t o  be gained must be 
assessed i n  terms of t h e  p a t i e n t ' s  own va lues  and goals ,  prac- 
t i t i o n e r s  should be c a u t i o u s  not  t o  r u l e  ou t  prematurely a 
seemingly undes i r ab le  o r  less-than-optimal a l t e r n a t i v e  tha t  
might o f f e r  what a p a r t i c u l a r  p a t i e n t  would perce ive  as a 
b e n e f i t .  

- Id .  a t  45, 52.' 

7 .  I n  a few cases c o u r t s  have l i m i t e d  an a d u l t  Witness '  r i g h t  t o  
r e f u s e  blood because the t r a n s f u s i o n  was viewed as a simple, nonex- 
t r a o r d i n a r y  medical i n t e rven t ion .  See I n  re  Quinlan, 70 N.J. 1 0 ,  40-41, 
355 A.2d 647,  663-64 ( 1 9 7 6 ) ,  overru led  on t h e s e  grounds, I n  re Conroy, 
9 8  N . J .  321,  370-72, 486 A.2d  1209,  1234-35 ( 1 9 8 5 ) .  However, the 
q u e s t i o n  is no t ,  What does t h e  medical p ro fes s ion  cons ide r  t o  be r o u t i n e  
t rea tment?  b u t ,  What does t h e  a d u l t  p a t i e n t  s u b j e c t i v e l y  view t o  be i n  
h i s  awn b e s t  i n t e r e s t s ?  Whether a g iven  medical i n t e r v e n t i o n  is viewed 
as o rd ina ry  o r  ex t r ao rd ina ry  by h e a l t h  ca re  p r o f e s s i o n a l s  has  nothing t o  
do w i t h  t h e  reasons  underlying a Witness  p a t i e n t ' s  r e l i g i o u s l y  motivated 
r e f u s a l  of blood. The Witness '  dec i s ion  is r e l i g i o u s ,  no t  medical. 

" [T lhe re  is no basis f o r  holding t h a t  whether a t rea tment  is 
common or unusual ,  o r  whether it is simple or complex, is i n  i t s e l f  
s i g n i f i c a n t  t o  a moral a n a l y s i s  of whether t h e  t rea tment  is warranted or 
ob l iga to ry .  P r e s i d e n t ' s  Commission, Deciding t o  Forego Life-Savinq 
Treatment a t  87.  'Whether care is  ' o rd ina ry '  or ' e x t r a o r d i n a r y '  should 
n o t  determine whether a p a t i e n t  must accept  or may d e c l i n e  i t . "  Id. a t  
62. Haw the a d u l t  p a t i e n t  views the  t r ea tmen t ,  no t  t h e  medical profes-  
s i o n ' s  view of t h e  t rea tment ,  should con t ro l .  

[E lx t r ao rd ina ry  t rea tment  is t h a t  which, i n  t he  p a t i e n t ' s  
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For t h e  Witness p a t i e n t ,  t h e r e  is no comparison between t h e  

burden and the  bene f i t  t h a t  w i l l  come from receiving blood. The 

poss ib le  bene f i t  of extended physical  l i f e  pa les  i n  comparison t o  t h e  

burden of l o s ing  o u t  on eve r l a s t ing  l i f e  under God's promised Kingdom. 

In  the  context  of the personal  goals and values  of one of Jehovah's 

Witnesses, a forced t r ans fus ion  of blood is a gross  physical  v i o l a t i o n  

and is always extraordinary and unacceptable no matter how rout ine  or 

simple it is t o  hea l th  c a r e  providers .  

Competing State Interests 

Shaped by t h e  c o n s t i t u t i o n a l  requ-rement of a compelling s a t e  

i n t e r e s t ,  the  ana lys i s  appl ied t o  r e f u s a l  of t reatment  cases  is whether 

t h e  ind iv idua l ' s  fundamental r i g h t s  of f r e e  exerc ise  of r e l ig ion ,  per- 

sonal  privacy, and bodily i n t e g r i t y  a r e  overridden by some compelling 

i n t e r e s t  of t h e  s t a t e  t h a t  w i l l  be immediately and gravely harmed by t h e  

p a t i e n t ' s  r e fusa l  of treatment.  I n  the  face of r i g h t s  having the  

f undame n t  a1  , t ime-honor ed s t a t u r e  of those supporting the  W i t  nes s ' 

r e f u s a l  of blood, the  s t a t e  must  present  some monumental, well- 

view, e n t a i l s  s i g n i f i c a n t l y  g rea t e r  burdens than b e n e f i t s  and 
is the re fo re  undesirable and not ob l iga tory ,  while ordinary 
treatment is t h a t  which, i n  the  p a t i e n t ' s  view, produces 
g rea t e r  bene f i t s  than burdens and is therefore  reasonably 
des i r ab le  and undertaken. The claim, then, t h a t  t h e  treatment 
is extraordinary is more of an expression of the  conclusion 
than a j u s t i f i c a t i o n  for it. 

- Id.  a t  88 (emphasis added);  accord I n  r e  Conroy, 98 N.J. 321, 370-72, 
486 A . 2 d  1209, 1234-35 (1985); Showalter, Decisions t o  Forego Medical 
Treatment: The Prefer red  Medical, E th i ca l ,  and Legal Approach, 29 Cath. 
Law. 286, 312 (1984); Teff ,  Consent t o  Medical Procedures: Paternalism, 
Self-Determination o r  Therapeutic Alliance?,  1 0 1  L.Q. Rev. 432, 450-51 
(1985). 
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es tab l i shed ,  well-defined i n t e r e s t  t o  over r ide  t h a t  re fusa l .  The case 

law i n  t h i s  a rea  has i d e n t i f i e d  four  poss ib le  i n t e r e s t s  of t h e  s t a t e  

t h a t  might over r ide  t h e  ind iv idua l ' s  r e fusa l  of treatment.  These 

poss ib le  i n t e r e s t s  are:  1) preserva t ion  of l i f e ;  2 )  p ro t ec t ion  of 

dependent t h i r d  p a r t i e s ;  3 )  pro tec t ion  of medical p ro fes s ion ' s  

i n t e g r i t y :  and 4 )  prevention of su ic ide .  See, e.g., I n  r e  Conroy, 98 

N.J. 321, 348-49, 486 A.2d 1 2 0 9 ,  1223 (1985);  Sat2 v. Per lmutter ,  379 

So.2d 359 (F la .  1980),  a f f ' g  362 So.2d 1 6 0  (F la .  4th DCA 1978). 

P e t i t i o n e r  argues t h a t  t h e  s t a t e ' s  i n t e r e s t  i n  p ro tec t ing  

t h i r d  pa r ty  dependents is of s u f f i c i e n t  magnitude t o  overr ide the  

overwhelming c o n s t i t u t i o n a l  and common law precedent pro tec t ing  re- 

l i g i o u s  f r e e  exerc ise ,  ind iv idua l  privacy and bodi ly  i n t e g r i t y .  And 

although P e t i t i o n e r  conceded before  t h e  Third D i s t r i c t  Cour t  of Appeal 

t h a t  t h i s  s t a t e  i n t e r e s t  was the  only i n t e r e s t  a t  i s sue  i n  t h i s  case,  

s e e  Wons v. Publ ic  Health T r u s t ,  500  So.2d 679,  687 (F la .  3d DCA 1987),  

P e t i t i o n e r  now introduces t h e  s t a t e ' s  i n t e r e s t  i n  p ro tec t ing  t h e  medical 

p ro fes s ion ' s  i n t e g r i t y  i n  i ts  b r i e f .  See P e t i t i o n e r ' s  Brief  on the  

Merits a t  16-17. Amicus w i l l  t he re fo re  address both of these  a l l eged ly  

compelling s t a t e  i n t e r e s t s .  

Protection of Dependent Third Parties 

The primary s t a t e  i n t e r e s t  advanced by P e t i t i o n e r  is t h a t  of 

p ro tec t ing  t h i r d  p a r t i e s  who a r e  dependent on t h e  adu l t  p a t i e n t  who is 

re fus ing  treatment.  More s p e c i f i c a l l y ,  P e t i t i o n e r  argues t h a t  minor 

ch i ld ren  have a ' r igh t '  t o  t h e  physical  and emotional support  of both of 

t h e i r  na tu ra l  paren ts  and t h a t  the  s t a t e ' s  i n t e r e s t  i n  p ro tec t ing  t h i s  
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" r i g h t "  o v e r r i d e s  t h e  p a r e n t ' s  fundamental  c o n s t i t u t i o n a l  and common l a w  

r i g h t s  of r e l i g i o u s  f r e e  exercise, personal p r i v a c y  and b o d i l y  i n t e g -  

r i t y .  A s  s u p p o r t  f o r  t h i s  p r o p o s i t i o n  P e t i t i o n e r  relies h e a v i l y  on t h e  

case of I n  re P r e s i d e n t  and Directors of Georgetown Col leqe ,  Inc. ,  331 

F.2d 1 0 0 0  (D.C.  C i r . ) ,  r e h ' g  denied ,  331 F.2d 1 0 1 0  (D.C. C i r . ) ,  cert .  

denied ,  377 U.S. 978 ( 1 9 6 4 ) ,  as  w e l l  a s  s e v e r a l  o t h e r  cases which have 

fol lowed t h e  Georgetown " r a t i o n a l e . "  

I t  should be noted a t  t h e  o u t s e t  of t h i s  d i s c u s s i o n  t h a t  f o u r  

of t h e  New York cases c i t e d  i n  P e t i t i o n e r ' s  b r i e f  as being cons i s t en t  

w i t h  t h e  third-par ty-dependent  " r a t i o n a l e "  of  Georgetown8 have been 

o v e r r u l e d  on t h i s  po in t  by a more recent,  c o n t r o l l i n g  New York  appellate 

d e c i s i o n .  I n  Randolph v. C i t y  of New York, 1 1 7  A.D.2d 4 4 ,  501 N.Y.S.2d 

837 (1986) ,  modif ied on o t h e r  grounds,  N.Y.L.J., Mar. 23, 1987, a t  7 ,  

col. 1 (N.Y. Mar. 1 9 ,  1 9 8 7 ) ,  t h e  A p p e l l a t e  D iv i s ion  h e l d  t h a t  t h e  

presence  of a s u r v i v i n g  spouse removed any in te res t  of t h e  s t a t e  i n  

f o r c i n g  a p a r e n t  t o  submit t o  unwanted medical  treatment t o  ensu re  

p a r e n t a l  s u p p o r t  for minor c h i l d r e n .  

I n  Randolph t h e  c h i l d r e n  a l l e g e d l y  i n  need of protection were 

a newborn c h i l d  and t h r e e  o t h e r  pre- teens.  The mother,  one of Jehovah ' s  

Wi tnesses ,  s u f f e r e d  a massive hemorrhage a f t e r  t h e  d e l i v e r y  of the 

f o u r t h  c h i l d .  I n  response  t o  t h e  argument t h a t  t r ans fus ions  should have 

8. See  I n  r e  Winthrop U n i v e r s i t y  H o s p i t a l ,  128 Misc. 2d 804, 490 
N.Y.S.2d 996 (Sup. C t .  1 9 8 5 ) ;  Crouse I r v i n g  Memorial H o s p i t a l  v. 
Paddock, 127 Misc. 2d 1 0 1 ,  485 N.Y.S.2d 443 (Sup. C t .  1 9 8 5 ) ;  I n  re  
Melideo, 88 Misc. 2d 974, 390 N.Y.S.2d 523 (Sup. C t .  1976)  ( d i c t a ) ;  
Powell  v. Columbian P r e s b y t e r i a n  Medical Center,  4 0  Misc. 2d 215, 267 
N.Y.S.2d 450 (Sup. C t .  1965) .  
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been adminis te red  t o  t h e  mother over  her r e l i g i o u s  o b j e c t i o n s  f o r  t h e  

sake of t h e  minor c h i l d r e n ,  t h e  Appe l l a t e  D iv i s ion  s t a t e d  t h a t  such a 

p r o p o s i t i o n  was "without  mer i t  . . . . The S t a t e ' s  i n t e r e s t  i n  a s s u r i n g  

p a r e n t a l  suppor t  is s a t i s f i e d  where there is a capable  su rv iv ing  par- 

en t . "  117 A.D.2d a t  49-50, 501 N.Y.S.2d a t  841. 

The a p p e l l a t e  court d e c i s i o n  i n  Randolph controls t h e  i n f e r i o r  

t r i a l  c o u r t  d e c i s i o n s  r e l i e d  on by P e t i t i o n e r .  See Kirby v. Rouse l le  

Corp.., 108 M i s c .  2d 291,  296, 437 N.Y.S.2d 512, 515 (Sup. C t .  1981);  

Lynch v. Quinlan, 65 Misc. 2d  236, 237, 317 N.Y.S.2d 216, 217 (Sup. C t .  

1970) .  Thus ,  con t r a ry  t o  t h e  impression g iven  by P e t i t i o n e r ' s  c i t a t i o n  

of t h e  fou r  New York cases l i s t e d  above, t h e  l a w  i n  N e w  York is t h a t  an  

a d u l t  has t h e  r i g h t  t o  refuse l i f e - sav ing  medical t rea tment  even i f  h e  

or she  has  minor c h i l d r e n  when t h e  o t h e r  spouse is p resen t  t o  provide 

f o r  t h e  ch i ld ren .  

Even without  t h e  support of t h e s e  fou r  New York t r i a l  court 

dec i s ions ,  the prominence given t o  the Georgetown d e c i s i o n  i n  Pe- 

t i t i o n e r ' s  b r i e f  warran ts  t h i s  Cour t ' s  thorough s c r u t i n y  of t h a t  

dec i s ion .  I n  Georgetown a doctor and h o s p i t a l  au tho r i t i e s  o r a l l y  

p e t i t i o n e d  a f e d e r a l  d i s t r i c t  c o u r t  f o r  an ex par te  o r d e r  pe rmi t t i ng  

blood t r a n s f u s i o n s  f o r  an a d u l t  p a t i e n t  who ev iden t ly  was i n  extremis. 

The p e t i t i o n  was denied. Later the same day an  "appeal"  was t aken  t o  a 

s i n g l e  f e d e r a l  court of appea ls  judge who went t o  t h e  h o s p i t a l  and, 

a f t e r  v i s i t i n g  wi th  the p a t i e n t  and h e r  husband ( b o t h  of whom were 

Jehovah 's  Wi tnesses) ,  en t e red  an o r d e r  a l lowing  t h e  t r ans fus ions .  Some 
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f i v e  months l a t e r ,  t he  appe l l a t e  judge, J. Ske l ly  Wright, issued an 

opinion i n  an attempt t o  j u s t i f y  h i s  ac t ions .  

Judge Wright based h i s  order  on a number of f a c t o r s ,  including 

t h e  f a c t  t h a t  t h e  p a t i e n t  was the  mother of minor chi ldren.  On t h i s  

po in t  Judge Wright reasoned t h a t  the  mother's r e f u s a l  of blood was 

tantamount t o  abandonment of her chi ldren.  Judge Wright, however, gave 

no considerat ion t o  the  f a c t  t h a t  the  p a t i e n t ' s  husband was present  t o  

provide for the  ch i ld ren ' s  needs nor d i d  he consider t h a t  o ther  family 

members, r e l a t i v e s  or f r i e n d s  could have provided such a s s i s t ance .  And 

although h i s  order  t o  allow blood would t r ansg res s  t h e  p a t i e n t ' s  funda- 

mental F i r s t  Amendment r i g h t s ,  Judge Wright gave no considerat ion t o  

l e s s  i n t r u s i v e  means of safeguarding t h e  supposedly compelling publ ic  

i n t e r e s t s  he deemed were i n  need of pro tec t ion .  Indeed, the  denia l  of 

t h e  p a t i e n t ' s  p e t i t i o n  for rehearing en banc suggests  t h a t  t h e  majori ty  

of the judges on the  Court of Appeals for the  D i s t r i c t  of Columbia would 

have affirmed t h e  d i s t r i c t  c o u r t ' s  den ia l  of t h e  h o s p i t a l ' s  p e t i t i o n .  

- See 331 F.2d a t  1010-18. 

P e t i t i o n e r  r e l i e s  on t h e  Georgetown dec is ion  a s  support  for 

its argument i n  s p i t e  of the  f a c t  t h a t ,  on the  mer i t s ,  Judge Wright 's  

dec is ion  has no precedent ia l  value. See id .  a t  1007.  Georgetown is an 

anomaly. The opinions in  the  denia l  of the  p e t i t i o n  f o r  rehear ing,  

e spec ia l ly  t h a t  of then-future  Chief J u s t i c e  Warren E. Burger, 331 F.2d 

1 0 1 5 ,  a s  w e l l  a s  t he  I l l i n o i s  Supreme C o u r t ' s  r e j e c t i o n  of Georgetown i n  

I n  r e  E s t a t e  of Brooks ,  3 2  Ill. 2d 361, 368-69, 205 N.E.2d 435, 439-40 

(1965),  h igh l igh t  t h e  pecul ia r  procedural background of t h e  Georgetown 
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case, t h e  d e c i s i o n ' s  l a c k  of subs t an t ive  p r e c e d e n t i a l  va lue ,  and t h e  

doubt fu l  merits of t h e  h o s p i t a l ' s  p o s i t i o n .  Commentary on both t h e  

procedura l  and s u b s t a n t i v e  a s p e c t s  of S k e l l y  Wright ' s  solo ' a p p e l l a t e '  

review i n  Georgetown has been very  harsh.9 

Unfor tuna te ly  for Jehovah 's  Witnesses ,  t h e  f e a r s  expressed by 

Judge Miller i n  h i s  d i s s e n t  i n  Georgetown, 331 F.2d a t  1010, 1 0 1 1  

(Miller,  J., d i s s e n t i n g ) ,  and by commentators have become r e a l i t y .  

Judge Miller f e a r e d  t h a t  even though t h e  case had no s u b s t a n t i v e  pre- 

c e d e n t i a l  va lue ,  Judge Wright ' s  a c t i o n s  would "be c i ted  h e r e a f t e r  as  

precedents  . . . f o r  t h e  summary a d m i n i s t r a t i o n  of blood t r a n s f u s i o n s  

a g a i n s t  the w i l l  of t h e  p a t i e n t . "  331 F.2d a t  1013. A s  the  cases c i ted  

i n  P e t i t i o n e r ' s  b r i e f  h i g h l i g h t ,  t h i s  indeed has  been t h e  r e s u l t .  One 

cmmenta tor  p red ic t ed  t h a t  u n t i l  

gu ide l ines  a re  formulated d e f i n i n g  t h e  e x t e n t  t o  which t h e  
f i r s t  amendment freedom of r e l i g i o n  i n h i b i t s  a c o u r t ' s  power 
t o  compel medical a i d  for  both c h i l d r e n  and a d u l t s ,  judges 
confronted  w i t h  dilemmas such a s  the one Judge Wright faced i n  
[Georqetown] w i l l  undoubtedly cont inue  t o  err  on the  s ide of 
p rese rv ing  l i v e s  r a t h e r  than  on t h e  side of p r o t e c t i n g  less  
t a n g i b l e ,  though no less pe r i shab le ,  c o n s t i t u t i o n a l  r i g h t s .  

18 Vand. L. Rev. 772, 775 (1965). Again, t h e  in t e rven ing  twenty-some 

yea r s  have proved t h i s  p r e d i c t i o n  accu ra t e .  A s  Judge Miller gr imly 

9. See, e.g., Note, Compulsory Medical Treatment: The S ta t e ' s  
I n t e r e s t  Re-Evaluated, 51 Minn. L. Rev. 293 (1966); Note, The Refused 
Blood Transfusion:  An U l t i m a t e  Challenge f o r  Law and Morals, 1 0  N a t .  
L.F. 202 (1965); 45 B.U.L. Rev. 125 (1965); 77 Harv. L. Rev. 1539 
(1964); 26 Mont. L. Rev. 95 (1964); 16 S.C.L. Rev. 552 (1964); 39 Tul.  
L. Rev. 125 (1964); 113 U. Pa. L. Rev. 290 (1964); 18 Vand. L. Rev. 772 
(1965); 41 Wash. L. Rev. 124 (1966). See gene ra l ly  C l a r k e ,  The Choice 
t o  Refuse or Withhold Medical Treatment: The Emerging Technoloqy and 
Medical-Ethical Consensus, 13 Creighton L. Rev. 795, 816-17 (1980). 
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pred ic t ed  i n  Georgetown: 'This s i t u a t i o n  shows t h e  t r u t h  of t h e  adage 

t h a t  hard cases  make bad law." 331 F.2d a t  1015. 

The example of Georgetown i l l u s t r a t e s  no t  o n l y  t h e  wayward 

course  a s i n g l e  judge may take when h e  is without  t h e  b e n e f i t  of an 

a d v e r s a r i a l  hea r ing ,  bu t  also t h e  need f o r  j u d i c i a l  r e s t r a i n t  and 

thorough, non-emotional examination of t h e  i n t e r e s t s  a t  play.  There 

must be a p r e c i s e ,  o b j e c t i v e  i d e n t i f i c a t i o n  of t h e  s t a t e  i n t e r e s t  t h a t  

a l l e g e d l y  w i l l  be harmed by a l lowing  an a d u l t  t o  r e f u s e  r e l i g i o u s l y  

ob jec t ionab le  medical t rea tment .  Once i d e n t i f i e d ,  t h a t  i n t e r e s t  must 

t hen  be sea rch ing ly  examined t o  determine i f  it is of such s t a t u r e  t h a t  

t h e  s t a t e  w i l l  immediately s u f f e r  c lear ,  unavoidable,  i n t o l e r a b l e  harm. 

I n  t h e  c a s e  of r e f u s a l  of a l legedly ' '  l i f e s a v i n g  t rea tment  by 

a pa ren t  wi th  minor c h i l d r e n ,  t h e  s t a t e ' s  burden is no t  m e t  merely by 

showing t h a t  t h e  p a t i e n t  has  dependent ch i ld ren .  The c a s e s  show t h a t  it 

is the  c h i l d ' s  p o s s i b l e  loss of economic or phys ica l  suppor t  t h a t  

creates t h e  s t a t e  in te res t .  C o u r t s  i n  a number of j u r i s d i c t i o n s  have 

considered similar f a c t  s i t u a t i o n s  and, l i k e  t h e  Thi rd  D i s t r i c t  Court of 

A p p e a l ,  have i d e n t i f i e d  t h e  phys ica l  support of t h e  minor c h i l d r e n  as 

the important  f a c t o r  from t h e  s t a t e ' s  p o i n t  of view. I n  the case of 

10 .  D r .  Cevet ta  d id  no t  t e s t i f y  t h a t  Norma Wons would d i e  wi thout  
blood. D r .  Cevet ta  s a i d  t h a t  'one might a n t i c i p a t e ,  based on t h e  b e s t  
a v a i l a b l e  evidence, t h a t  she w i l l  die.' (A. 31)  Death w a s  no t  a 
medical c e r t a i n t y .  N o  medical prognosis  is. Medical judgments are  
unavoidably uncer ta in .  See P r e s i d e n t ' s  Commission, Making Health Care 
Decis ions a t  85, 89. Cases i n  which doc to r s  and h o s p i t a l s  had i n s i s t e d  
t ha t  blood w a s  necessary t o  avoid dea th  have had success fu l  outcomes 
without  blood a f t e r  the  p a t i e n t ' s  r e f u s a l  w a s  upheld. See,  e.q., I n  r e  
Brown, 478 So. 2d 1033, 1036 n.1 ( M i s s .  1985);  Mercy Hosp i t a l ,  Inc.  v. 
Jackson, 62 Md. App. 409, 4 1 2 ,  489 A.2d 1130, 1131 (Md. C t .  Spec. App. 
1985);  I n  re  Osborne, 294 A.2d 372, 376 n.6 (D.C. 1972) .  
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Randolph v. C i ty  of New York, 1 1 7  A.D.2d 4 4 ,  49-50, 501 N.Y.S.2d 837, 

841 (1986) ,  modified on other grounds, N.Y.L.J . ,  Mar. 23, 1987, a t  7 ,  

col. 1 (N.Y. Mar. 19,  1987) ,  d i scussed  above, t h e  Appel la te  D iv i s ion  

he ld  t h a t  t h e  presence of a su rv iv ing  spouse s a t i s f i e d  t h e  s t a t e ' s  in- 

t e r e s t  i n  provid ing  p a r e n t a l  suppor t  f o r  t h e  coup le ' s  minor ch i ld ren .  

S i m i l a r l y  i n  I n  re  Osborne, 294 A.2d 372 (D.C. 1972) ,  t h e  

D i s t r i c t  of Columbia Court  of Appeals found no compelling s t a t e  i n t e r e s t  

to  o v e r r i d e  a fa ther ' s  r e f u s a l  of blood even though h e  had t w o  young 

ch i ld ren .  The f a t h e r ,  one of Jehovah 's  Witnesses ,  had, ' through 

m a t e r i a l  p rov i s ion  and fami ly  and s p i r i t u a l  bonds, provided f o r  t h e  

f u t u r e  well-being of h i s  t w o  ch i ldren . '  Id. a t  375. I n  S t .  Mary's 

Hosp i t a l  v. Ramsey, 465 So.2d 666 ( F l a .  4 t h  DCA 1985) ,  the  Fourth D i s -  

t r i c t  Court  of Appeal he ld  t h a t  a noncus tcd ia l  f a t h e r ' s  p rov i s ion  of 

f i n a n c i a l  a s s i s t a n c e  for h i s  minor daughter  removed any s t a t e  i n t e r e s t  

i n  compelling l i f e - sav ing  medical t rea tment  over  t h e  f a t h e r ' s  r e l i g i o u s  

ob jec t ion .  See a l s o  Mercy Hosp i t a l ,  Inc.  v. Jackson, 62 Md. App. 409, 

489 A.2d 1130 ( C t .  Spec. App. 1985) ( i s s u e  of 'abandonment' no t  even 

r a i s e d  where fa ther  would be p r e s e n t  t o  care f o r  newborn c h i l d ) ,  vacated 

on other grounds, 306 Md.  556, 510 A.2d 562 (1986) ;  cf. I n  re E s t a t e  of 

Brooks ,  32 Ill. 2d 361, 369, 205 N.E.2d 435, 4 4 0  (1965)  (p reven t ing  

minor c h i l d r e n  from becoming wards of t h e  s t a t e  is t h e  poss ib l e  over- 

r i d i n g  s t a t e  i n t e r e s t ) .  A t  t h e  very  leas t ,  t h e  preceding cases show 

t h a t  t h e  s t a t e ' s  i n t e r e s t  i n  prevent ing  minor c h i l d r e n  from becoming 

wards of the s t a t e  is e a s i l y  met when there is a su rv iv ing  spouse. Even 

i f  there is no su rv iv ing  spouse, arrangements w i t h  other fami ly  members 
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or f r i e n d s  make t h e  chances of t h e  c h i l d ' s  becoming a s t a t e  welfare  

charge extremely remote. 

P e t i t i o n e r ,  however, l i k e  t h e  t r i a l  cour t ,  argues t h a t  it is 

not merely t h e  physical  support  of minor ch i ld ren  b u t  t h e  emotional 

support from a mother or f a t h e r  t h a t  is the  r e a l  ob jec t  of the  s t a t e ' s  

p ro tec t ion .  Like t h e  t r i a l  cour t ,  P e t i t i o n e r  implies t h a t  it is t h e  

in tangib le ,  emotional support  of a car ing,  laving parent  t h a t  m u s t  be 

safeguarded. I n  t h i s  way e spec ia l ly  P e t i t i o n e r  r e l i e s  on the  Georgetown 

decis ion.  

Is t h e  s t a t e ' s  i n t e r e s t  i n  t h e  emotional support  of a ch i ld  by 

both na tu ra l  paren ts  compelling enough t o  overr ide a p a r e n t ' s  funda- 

mental c o n s t i t u t i o n a l  and common law r i g h t s ?  If  t h e  emotional bond 

between na tu ra l  parent  and c h i l d  is the  r e a l  i n t e r e s t  t o  be pro tec ted ,  

should not t h e  s t a t e  be cons i s t en t  i n  i t s  p ro tec t ion  of t h i s  a l l eged ly  

compelling i n t e r e s t ?  How, then, does the  s t a t e  explain i ts  general  

f a i l u r e  t o  do anything t o  s i n g l e  o u t  a d u l t s  with minor ch i ldren  f o r  such 

s p e c i a l  "pro tec t ion"  i n  o ther  circumstances t h a t  t h rea t en  t h i s  same 

i n t e r e s t ?  The f a c t  is, t h e  s t a t e  does nothing l i k e  what t h e  t r i a l  cour t  

d id  and what t he  P e t i t i o n e r  argues f o r  on t h i s  appeal. To safeguard a 

mother 's  l i f e  from a possibly l i f e - th rea t en ing  pregnancy, would t h e  

s t a t e  force  a Cathol ic  woman t o  undergo an abor t ion  f o r  the  sake of the  

minor ch i ld ren  she already has? Would t h e  s t a t e  fo rce  a Chr is t ian  

S c i e n t i s t  parent  t o  submit t o  conventional medical care  i n  a l i f e -  

th rea ten ing  s i t u a t i o n  i n  order  t o  safeguard t h e  emotional well-being of 

t h a t  p a r e n t ' s  minor ch i ldren?  
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I f  t h e  s t a t e ' s  i n t e r e k i n  ensur ing  minor c h i l d r e n  t h e  emo- 

t ional  suppor t  of t h e i r  n a t u r a l  p a r e n t s  is compelling enough t o  o v e r r i d e  

t h e  p a r e n t s '  fundamental c o n s t i t u t i o n a l  and common law r i g h t s ,  5 

f o r t i o r i  t h e  c h i l d r e n ' s  i n t e r e s t  i n  such suppor t  mus t  be l e g a l l y  

supe r io r  t o  t h e  p a r e n t s '  e x e r c i s e  of those  r i g h t s .  But is this t h e  

case?  I f  t h e  c h i l d r e n ' s  i n t e r e s t  i s  no t  l e g a l l y  superior t o  t h e  

p a r e n t s '  e x e r c i s e  of c o n s t i t u t i o n a l l y  guaranteed r i g h t s ,  t hen  t h e  

c h i l d r e n ' s  in te res t  c e r t a i n l y  does not  ach ieve  such s u p e r i o r i t y  simply 

because t h e  s t a t e  seeks t o  protect it. 

Everyone, i nc lud ing  Jehovah ' s  Witnesses ,  ag rees  t h a t  t h e  b e s t  

i n t e r e s t s  of c h i l d r e n  a r e  served by being r a i s e d  by t w o  lov ing  p a r e n t s  

and t h a t  a c h i l d ' s  n a t u r a l  p a r e n t s  t y p i c a l l y  provide such lov ing  care .  

However, o u t  of r ecogn i t ion  of t h i s  i n t e r e s t ,  does t h e  s t a t e ,  by con- 

s t i t u t i o n a l  guarantee ,  common l a w  t r a d i t i o n ,  o r  s t a t u t o r y  p r i v i l e g e ,  

g ive  c h i l d r e n  t h e  r i g h t  t o  r e s t r a i n  a pa ren t  from otherwise  l e g a l  

conduct t h a t  may j eopa rd ize  t h e  c h i l d ' s  i n t e r e s t  i n  t h e  emotional 

suppor t  of both pa ren t s?  For example, can a pa ren t  l e g a l l y  be pro- 

h i b i t e d  from employment t h a t  w i l l  keep her  away from home f o r  s ig -  

n i f i c a n t  pe r iods  of t i m e ?  Can a pa ren t  l e g a l l y  be p r o h i b i t e d  from 

employment o r  r e c r e a t i o n  t h a t  is unreasonably dangerous o r  l i f e -  

t h rea t en ing?  & Note, The Refusal  of L i f e sav ing  Treatment vs.  The 

S t a t e ' s  In te res t  i n  the P rese rva t ion  of L i f e :  A C l a r i f i c a t i o n  of t h e  

In te res t s  a t  S take ,  58 Wash. U.L.Q. a t  105 n.llO. 

As one commentator s a i d ,  cases where t h e  s t a t e  has s tepped i n  

t o  e i t h e r  res t r ic t  a p a r e n t ' s  freedom of a c t i o n  or  f o r c e  r e l i g i o u s l y  
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L 
ob jec t ionab le  a c t i o n  f o r  t h e  sake of minor c h i l d r e n  "go t o o  f a r . "  Id. 

a t  102 .  

F i r s t ,  on ly  r a r e l y  would refusal  of t rea tment  l eave  a c h i l d  
without  support .  The economic burden t o  t h e  s t a t e  is insuf -  
f i c i e n t  t o  j u s t i f y  d e p r i v a t i o n  of t h e  p a t i e n t ' s  r i g h t .  Se- 
cond, s t a t e s  do not  o r d i n a r i l y  force i n d i v i d u a l s  t o  f u l f i l l  
t h e i r  o b l i g a t i o n s ;  rather,  s ta tes  force ind iv idua l s  t o  s u f f e r  
the  l e g a l  consequences of nonfu l f i l lmen t .  The s t a t e  does no t  
e s c o r t  a p a r e n t  t o  work  t o  ensu re  c h i l d  support ;  how, then ,  
can a c o u r t  j u s t i f y  f o r c i n g  an unwi l l ing  p a t i e n t  t o  s t a y  a l i v e  
i n  order t o  achieve  t h e  same goal?  F i n a l l y  the  " u l t i m a t e  
sanc t ion"  for ch i ld  abandonment is court-ordered t e rmina t ion  
of p a r e n t a l  r i g h t s .  I n  r e fus ing  t rea tment ,  t h e  p a r e n t  is 
simply apply ing  this u l t ima te  sanc t ion  a g a i n s t  himself or 
herself .  

- Id.  ( f o o t n o t e s  omitted).  'To be c o n s i s t e n t l y  app l i ed ,  t h e  'welfare of 

minors '  r u l e  should be a v a i l a b l e  t o  compel e l e c t i v e  surgery  on p a r e n t s  

i f  it would improve the i r  a b i l i t y  t o  provide suppor t  and maintenance f o r  

t h e i r  ch i ld ren ,  a l though it has never been extended t h a t  f a r  and such an 

ex tens ion  seems un l ike ly . "  C l a r k e ,  The Choice t o  R e f u s e  or Withhold 

Medical Treatment: The Emerqing Technology and Medical-Ethical Con- 

sensus,  1 3  Creighton L.  Rev. 795, 817 (1980)  (emphasis added). I n  

short ,  uniform a p p l i c a t i o n  of t h e  r u l e  P e t i t i o n e r  advocates  would 

r e q u i r e  s t a t e  i n t e r v e n t i o n  whenever a p a r e n t ' s  a b i l i t y  t o  provide 

suppor t  is th rea t ened  . 

While c h i l d r e n ,  l i k e  a l l  of us ,  a r e  gr ieved  by t h e  dea th  of 

close family members and f r i e n d s ,  the l a s t i n g  effect  t h a t  a p a r e n t ' s  

death would have on a minor c h i l d  is not  c l e a r l y  o r  exc lus ive ly  harmful. 

As t he  Dis t r ic t  Court observed,  i f  the pa ren t  dies,  the su rv iv ing  

c h i l d r e n  " w i l l  no doubt cherish t h e  memory of a courageous mother who i n  

t ime of p e r i l  stood by her r e l i g i o u s  conv ic t ions .  Indeed, t h a t  is a 
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l egacy  which many l i v i n g  mothers would g ive  anyth ing  t o  leave  t h e i r  

ch i ld ren . "  Wons v. Pub l i c  Heal th  T r u s t ,  500 So.2d 679, 688 (F la .  3d DCA 

1987 ) .  

I f  r a t h e r ,  [ t h e  s t a t e ' s  i n t e r e s t ]  is emotional suppor t  and 
t r a i n i n g ,  would not  t h e  example of a pa ren t  who w i l l i n g l y  d i ed  
f o r  her  p r i n c i p l e s  and i n  direct  response t o  h e r  understanding 
of God's command be a b e t t e r  example f o r  a c h i l d  than one who 
submit ted t o  a c t i o n  i n  v i o l a t i o n  of h e r  conscience? 

P a r i s ,  Compulsory Medical Treatment and Re l iq ious  Freedom: Whose Law 

S h a l l  P r e v a i l ? ,  1 0  U.S.F.L. Rev. 1, 18 (1975);  see also Note, The R i g h t  

t o  D i e ,  1 8  U. F la .  L. Rev. 591, 600 (1966) .  

The s t a t e ' s  r e g u l a t i o n  of marr iage d i s s o l u t i o n s  a l so  b e l i e s  

its a l l e g e d l y  compelling i n t e r e s t  i n  ensur ing  the emotional suppor t  of 

minor c h i l d r e n  by both of t h e i r  n a t u r a l  pa ren t s .  I f  ensur ing  c h i l d r e n ' s  

emotional suppor t  is t r u l y  a paramount s t a t e  i n t e r e s t ,  then t h e  emo- 

t ional  welfare of minor c h i l d r e n  would be t h e  most important  factor i n  a 

d ivorce  proceeding, perhaps even warran t ing  the appointment of a 

guardian ad l i tem t o  p r o t e c t  t h i s  a l l e g e d l y  compell ing i n t e r e s t .  

Moreover, i f  the pa ren t s  were seeking t h e i r  d ivorce  f o r  reasons  t h a t  a r e  

no t  g iven  a p r e f e r r e d  s t a t u s  by t h e  United S t a t e s  or s t a t e  c o n s t i t u t i o n ,  

the c h i l d r e n ' s  i n t e re s t  would be t h a t  much more superior. S ince  d ivo rce  

i s  g e n e r a l l y  recognized as harmful t o  a c h i l d ' s  d e v e l o p e n t , l l  by  

P e t i t i o n e r ' s  t h ink ing  the s t a t e ' s  g ran t ing  of d ivorces  should be r a r e  

11. "The seve re  impact of d ivo rce  on t h e  mental h e a l t h  and long-term 
happiness  of t h e  c h i l d  is w e l l  documented.' Note, Making Pa ren t s  
Behave: The Condit ioning of Child Support  and V i s i t a t i o n  Rights ,  84 
Colum.  L. Rev. 1059, 1067 (1984)  ( c i t i n g  J. W e l l e r s t e i n  & J. Kel ly ,  
Surv iv ing  t h e  Breakup: How Chi ldren  and P a r e n t s  Cope w i t h  Divorce 
( 1982 ) ) . 
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occurrences  indeed. However, i n  t h i s  e r a  of l i b e r a l ,  'no f a u l t "  

d ivorce ,  t h i s  is ha rd ly  t h e  case. See 5 Fla .  S t a t .  Ann. 61.052 (Supp. 

1987) ;  Ryan v. Ryan, 277 So.2d 266 ( F l a .  1973) .  The growth of t h e  

number of s ing le-parent  families and t h e  accommodation of t h i s  

phenomenon by, among o t h e r  t h i n g s ,  p u b l i c l y  funded c h i l d  day-care 

programs sugges t  p u b l i c  acceptance of such non- t r ad i t i ona l  f ami l i e s .  A s  

t h e  D i s t r i c t  Court observed, the s t a t e  

cannot  mandate a two-parent, rather than  a one-parent family: 
[ t h e  s t a t e ]  is s o l e l y  concerned w i t h  see ing  t o  it t h a t  minor 
c h i l d r e n  are  cared  f o r  and a re  not abandoned. These c h i l d r e n ,  
without  doubt,  w i l l  be cared  for i f  M r s .  Wons d i e s  and, i n  
t h i s  respect, w i l l  be no d i f f e r e n t  than many wel l -adjusted 
c h i l d r e n  from one-parent extended families i n  t h i s  country.  

Wons v. Pub l i c  Heal th  T r u s t ,  500 So.2d 679, 688 (F la .  3d DCA 1987) .  

I n  a d d i t i o n ,  i f  t h e  s t a t e  has such a compelling i n t e r e s t  i n  

p r o t e c t i n g  t h e  emotional suppor t  a c h i l d  r e c e i v e s  from its n a t u r a l  

p a r e n t s ,  one would th ink  t h a t  t h e  s t a t e  would p r o t e c t  t h i s  i n t e r e s t  when 

such suppor t  was cut-off  o r  impaired by another  pe r son ' s  negl igence.  

This ,  however, is no t  t h e  case i n  F lo r ida .  The Second and Thi rd  D i s -  

t r i c t  C o u r t s  of Appeal have dec l ined  t o  recognize a c h i l d ' s  cause of 

a c t i o n  f o r  loss of " p a r e n t a l  consortium" r e s u l t i n g  from a t h i r d  p a r t y ' s  

neg l igen t  i n j u r y  of the parent .  I n  C l a r k  v. Suncoast Hospital ,  Inc. ,  

338 So.2d 1117 ( F l a .  2d DCA 1976) ,  t h e  c o u r t  c i t e d  the l a c k  of common 

l a w  precedent  a l lowing  a c h i l d ' s  recovery f o r  such a loss as w e l l  a s  

numerous o t h e r  cons ide ra t ions  weighing a g a i n s t  t h e  c r e a t i o n  of such a 

cause of ac t ion .  See a l so  Fayden v. Guerrero,  4 2 0  So.2d 656 (F la .  3d 

DCA 1982) ,  p e t i t i o n  f o r  review denied,  430 So.2d 450 (F la .  1983) .  Thus, 

t h e  s t a t e ' s  a l l e g e d l y  compelling i n t e r e s t  i n  p r o t e c t i n g  t h e  emotional 
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bond between minor c h i l d  and na tu ra l  paren t  is not borne o u t  by our 

s o c i a l  or l e g a l  customs. 

I n  t h e  f ace  of t h i s  r e a l i t y ,  what accounts f o r  P e t i t i o n e r ' s  

argument i n  support  of t h e  t r i a l  c o u r t ' s  ac t ions?  It appears obvious 

t h a t  it is the  humane d e s i r e  t o  p ro tec t  the  parent-child r e l a t ionsh ip .  

While a s  a general  p r inc ip l e  we a l l  want humane, compassionate judges, 

' [ c lou r t  decrees draw . . . a u t h o r i t y  . . . from the  be l ie f  t h a t  the  

major inf luence i n  j u d i c i a l  dec is ion  is not f i a t  b u t  p r inc ip l e s  which 

bind the  judges a s  wel l  a s  t he  l i t i g a n t s  and which apply cons i s t en t ly  

among a l l  men: A. Cox, The Warren Court 21-22 ( 1 9 6 8 ) .  Consis tent  

app l i ca t ion  of p r inc ip l e ,  not  unreasoned acquiescence t o  emotion, is 

needed when minor ch i ldren  a r e  i n  the  p ic ture .  

P e t i t i o n e r ' s  Georgetown-based reasoning is r e a l l y  only a 

matter of degree. Norma Wons' r e f u s a l  of blood was disregarded by t h e  

t r i a l  court  because blood was considered t o  be l i f e - sus t a in ing  and she 

had two minor chi ldren.  What i f  e i t h e r  of these  two f a c t o r s  were d i f -  

f e r en t?  Is a p a t i e n t ' s  r i g h t  of informed consent inverse ly  proport ional  

t o  t h e  number of minor ch i ld ren  she has? Indeed, is any a d u l t ' s  freedom 

of a c t i v i t y  r e s t r i c t e d  i n  proport ion t o  the  number of ch i ldren  she has? 

Moreover, does t h e  r i g h t  t o  consent t o  or refuse medical t reatment  vary 

with the  s t a t e ' s  or the  medical profess ion ' s  view of the  r i s k  c rea ted  by 

t h e  t reatment  decis ion? And i f  t he  r i s k  t o  be avoided is loss of 

emotional support  for minor ch i ldren ,  what i f  the  parent  has not been 

lov ingly  car ing  for her  ch i ldren  t o  begin w i t h ?  

Like Ske l ly  Wright i n  the  Georgetown decis ion,  the  c i r c u i t  
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court below produced from h i s  own mind and hea r t12  a supposed s t a t e  

i n t e r e s t  superior  t o  fundamental, time-honored r i g h t s  e x p l i c i t l y  

expressed i n  t h e  s t a t e  and f ede ra l  c o n s t i t u t i o n s  and well-defined by 

cen tu r i e s  of common law. Such free-wheeling j u d i c i a l  conduct is too 

c rea t ive  and too  sub jec t ive  t o  be anywhere wi th in  the  bounds of d i s -  

c r e t ion .  As Benjamin Cardozo sa id  i n  The Nature of t h e  J u d i c i a l  Process 

1 4 1  ( 1 9 2 1 ) :  

The judge, even when he is f r e e ,  is st i l l  not  wholly f r e e .  He 
is not  t o  innovate a t  pleasure.  He is not a knight-errant ,  
roaming a t  w i l l  i n  pu r su i t  of h i s  own idea l  of beauty or of 
goodness. He is t o  draw h i s  i n sp i r a t ion  from consecrated 
p r inc ip l e s .  He is not t o  y i e ld  t o  spasmodic sentiment,  t o  
vague and unregulated benevolence. H e  is t o  exerc ise  a d i s -  
c r e t i o n  informed by t r a d i t i o n ,  methodized by analogy, d i sc i -  
p l ined  by system, and subordinated t o  ' t h e  primordial  neces- 
s i t y  of order  i n  the  s o c i a l  l i f e . '  Wide enough i n  a l l  
conscience is the  f i e l d  of d i s c r e t i o n  t h a t  remains. 

See a l s o  1 6  S.C.L. Rev. 552, 558 ( 1 9 6 4 )  ('The humanitarian considera- 

t i o n s  of t h e  court, of course,  must be given high respec t ,  but  cour t s  

should decide cases  on rules of law, not of conscience.").  Propelled by 

Skel ly  Wright 's  immodest e x p l o i t s  i n  Georgetown, P e t i t i o n e r  argues f o r  a 

r e s u l t  not guided by wel l - se t t led  l e g a l  p r inc ip l e s  b u t  r a the r  on the  

basis of its own v i s ion  of what should be done under the  circumstances. 

Sweeping claims about the  need t o  preserve the  l i v e s  of par- 

1 2 .  " I ' l l  t ake  j u d i c i a l  no t ice  of t h e  f a c t  t h a t ,  i n  my opinion, t h e  
two chi ldren  here ,  one 1 2  and one 1 4 ,  would be denied an in tangib le  
r i g h t  they have t o  be reared by t w o  loving parents ,  and not  one, and 
I ' l l  take  j u d i c i a l  no t ice  of the  f a c t  t h a t  for the  most part the  love 
and t h e  parentage of t w o  paren ts  is f a r  b e t t e r  than one, and t h a t  we 
would end up the re fo re  w i t h  be t t e r  c i t i z e n s .  . . . I th ink  t h a t  t he  
r i g h t  of these  t w o  ch i ld ren  t o  be reared by t w o  paren ts  is an over r id ing  
reason.' ( A .  46-47)  
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e n t s  w i t h  minor ch i ld ren  have an emotional appeal tha t  f a c i l e l y  avoids 

both t h e  c o n s t i t u t i o n a l l y  required sc ru t iny  of t h e  s t a t e ' s  au tho r i ty  t o  

a c t  and the  search for l e s s  r e s t r i c t i v e  a l t e r n a t i v e s .  As t h e  United 

S t a t e s  Supreme C o u r t  has sa id ,  "[wlhere fundamental claims of r e l i g i o u s  

freedom a r e  a t  s t ake  . . . we cannot accept such a sweeping claim; 

d e s p i t e  i t s  admitted v a l i d i t y  i n  t h e  gene ra l i t y  of cases ,  we must 

searchingly examine the  i n t e r e s t s  t h a t  the  S t a t e  seeks t o  promote." 

Wisconsin v. Yoder, 406  U.S. 205, 2 2 1 ,  92 S.Ct. 1526, 1536, 32 L.Ed.2d 

15, 28 ( 1 9 7 2 ) ;  s ee  Roe v. Wade, 4 1 0  U.S. 113, 155, 93 S.Ct. 705, 728, 35 

13  L.Ed.2d 147, 178-79 (1973).  

Assuming proof of a compelling s t a t e  i n t e r e s t ,  t h e  s t a t e  must  

use the l e a s t  r e s t r i c t i v e  means ava i l ab le  before it can compel v i o l a t i o n  

of an ind iv idua l ' s  r e l i g i o u s  b e l i e f s  and p rac t i ces .  The means chosen 

should be c lose ly  t a i l o r e d  t o  requi re  the  l e a s t  i n t rus ive  v i o l a t i o n  of 

t h e  ind iv idua l ' s  r e l i g i o u s  freedom. See s e n e r a l l y  L. Tr ibe,  American 

Cons t i tu t iona l  Law 5 14-10 (1978).  Although addressing l e g i s l a t i v e  

ac t ion ,  t h e  following quote  app l i e s  with equal fo rce  t o  j u d i c i a l  act ion:  

13. Examples of such general ized,  conclusory reasoning a r e  found i n  

752 ( D .  Conn. 1965),  and John F. Kennedy Memorial Hospi ta l  v. Heston, 58 
N . J .  576, 279 A.2d 670 ( 1 9 7 1 ) ,  " t r ans fus ions  were ordered simply on the 
b a s i s  of a d e s i r e  not t o  l e t  t he  p a t i e n t  d i e ,  i r r e s p e c t i v e  of t h e  
p a t i e n t ' s  wishes and without sound l e g a l  ana lys i s  supporting the  court 
order." Showalter, Decisions t o  Forego Medical Treatment: The 
Prefer red  Medical, E th i ca l ,  and Legal Approach, 2 9  Cath. Law. 286, 295 ti 
n.48 (1984).  Another commentator c i t e d  Georgetown, United S t a t e s  v. 
George, and Powell v. Columbian Presbyter ian  Medical Center, 4 9  Misc. 2d 
215, 267 M.Y.S.2d 450 (Sup. C t .  1965),  a s  examples of cases  t h a t  
" t o t a l l y  ignore t h e  f i r s t  amendment i ssues"  present .  N o t e ,  The Refusal 
of Lifesaving Treatment vs. The S t a t e ' s  I n t e r e s t  i n  t he  Preservat ion of 
Li fe :  A C l a r i f i c a t i o n  of t he  I n t e r e s t s  a t  Stake,  58 Wash. U.L.Q. 85, 97 
& n.56. (1980).  

. seve ra l  Witness blood cases .  I n  United S t a t e s  v. George, 239 F.Supp. 
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I t  is not  s u f f i c i e n t  f o r  t h e  S t a t e  t o  show t h a t  [ f o r c e d  
t r a n s f u s i o n s  of parents who are  Jehovah ' s  Wi tnesses]  f u r t h e r  a 
v e r y  s u b s t a n t i a l  s t a t e  i n t e r e s t  [ i . e . ,  t h e  emotional s u p p o r t  
of minor c h i l d r e n ] .  I n  pursu ing  t h a t  important i n t e re s t ,  t h e  
S t a t e  cannot  choose means t h a t  u n n e c e s s a r i l y  burden or re- 
s t r i c t  c o n s t i t u t i o n a l l y  p r o t e c t e d  a c t i v i t y .  S t a t u t e s  a f f e c t -  
i n g  c o n s t i t u t i o n a l  r i g h t s  must  be  drawn w i t h  " p r e c i s i o n , "  
NAACP v. But ton ,  371 U.S. 415, 438, 83 S.Ct. 328, 340, 9 
L.Ed.2d 405 ( 1 9 6 3 ) ;  United S t a t e s  v. Robel,  389 U.S. 258, 265, 
88 S.Ct. 419, 424 ,  19 L.Ed.2d 508 (1967) ,  and must  be ' ta i -  
l o r e d '  t o  serve t h e i r  l e g i t i m a t e  o b j e c t i v e s .  S h a p i r o  v. 
Thompson, [394 U.S. 618 , ]  631, 89 S.Ct. [1322,] 1329 (1969) .  
And i f  t h e r e  are  o t h e r ,  reasonable  ways t o  a c h i e v e  t h o s e  g o a l s  
w i t h  a lesser burden on c o n s t i t u t i o n a l l y  p r o t e c t e d  a c t i v i t y ,  a 
S t a t e  may not  choose t h e  way of g r e a t e r  interference. If it 
acts  a t  a l l ,  it must  choose 'less d r a s t i c  means." S h e l t o n  v. 
Tucke r ,  364 U.S. 479, 488, 8 1  S.Ct. 247, 252, 5 L.Ed.2d 231 
(1960) .  

Dunn v. Blumstein,  405 U.S. 330, 343, 92 S.Ct. 995, 1003, 3 1  L.Ed.2d 

274, 285 (1972) .  

Thus, i f  t h e  minor c h i l d ' s  emotional needs a r e  t h e  t r u e  in- 

t e r e s t ,  t h e  s t a t e  should a t  a m i n i m u m  e m p i r i c a l l y  e s t a b l i s h  t h a t  so- 

c i e t a l l y  unacceptab le  emotional or psychologica l  harm would unavoidably 

fo l low from t h e  a d u l t ' s  p o s s i b l e  i n j u r y  or d e a t h  due t o  refusal  of 

blood. I f  grave  emotional harm is s a t i s f a c t o r i l y  proven t o  be imminent, 

the s t a t e  should t h e n  show t h a t  a l t e rna t ives  less i n t r u s i v e  and less 

res t r ic t ive  t h a n  f o r c e d  medical  treatment w i l l  not a d e q u a t e l y  protect 

the c h i l d  from t h a t  s o c i e t a l l y  unacceptab le  harm. A r e  t h e r e  medical  

a l t e r n a t i v e s  t o  t h e  use of blood? Is t h e r e  a s u r v i v i n g  spouse? Has the 

pa t ien t  made arrangements  w i t h  re la t ives  or f r i e n d s  i n  case he  is unable  

t o  p r o v i d e  s u p p o r t  a f t e r  h i s  h o s p i t a l i z a t i o n ?  4 1  Wash. L. Rev. 1 2 4 ,  

128-29 (1966) .  A r e  fami ly ,  r e l a t i v e s ,  f r i e n d s ,  or o t h e r s  w i l l i n g  and 

ready t o  provide  such s u p p o r t  even i f  t h e  p a t i e n t  has  made no such 

arrangements  beforehand? See Note, Compulsory Medical Treatment: The 
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S t a t e ' s  I n t e r e s t  Re-Evaluated, 51 Minn. L. Rev. 293, 301 ( 1 9 6 6 ) ;  113 U. 

Pa. L. Rev. 290,  294  (1964). 

Each of these  a l t e r n a t i v e s  is a poss ib le  means of providing 

emotional and physical  support  f o r  minor ch i ldren  without v i o l a t i n g  t h e  

p a t i e n t ' s  r i g h t s  of f r e e  exerc ise  of r e l i g i o n ,  personal pr ivacy and 

bodi ly  i n t e g r i t y  and without burdening t h e  s t a t e  with 'abandoned' 

chi ldren.  Even i f  t he re  were no spouse, family,  r e l a t i v e s ,  f r i ends  or 

o the r s  t o  provide such support ,  i s  t h e  poss ib le  economic burden on t h e  

s t a t e  and emotional burden on the  ch i ldren  compelling enough t o  j u s t i f y  

depr iva t ion  of t h e  p a r e n t ' s  c o n s t i t u t i o n a l  and common law r i g h t s ?  See 

41Wash. L. Rev. 1 2 4 ,  128 ( 1 9 6 6 ) .  

Use of s t a t e  power t o  coerce a d u l t s  t o  s a t i s f y  t h e  perceived 

emotional needs of minor ch i ldren  is h ighly  quest ionable  i n  a f r e e  

soc ie ty ,  e spec ia l ly  when the  s t a t e  coercion v i o l a t e s  t he  pa ren t ' s  

fundamental c o n s t i t u t i o n a l  l i b e r t i e s .  'The not ion t h a t  the  ind iv idua l  

e x i s t s  for t h e  good of t h e  s t a t e  is, of course,  q u i t e  a n t i t h e t i c a l  t o  

our fundamental t h e s i s  t h a t  the  r o l e  of the  s t a t e  is t o  ensure a maximum 

of ind iv idua l  freedom of choice and conduct." I n  r e  Osborne, 294 A.2d 

372, 375 n.5 (D.C. 1972). 

Human d ign i ty  is enhanced by permit t ing the  ind iv idua l  t o  
determine f o r  himself what b e l i e f s  a r e  worth dying fo r .  
Through t h e  ages,  a mult i tude of noble causes,  r e l i g i o u s  and 
secu la r ,  have been regarded a s  worthy of s e l f - s a c r i f i c e .  . . . 
Nations s t i l l  i n s i s t  on t h e  prerogat ive  t o  engage i n  mass 
k i l l i n g  f o r  fur therance  of the  "na t iona l  i n t e r e s t , "  "wars of 
l i b e r a t i o n , '  or t h e  'defense of democracy.' Bodily con t ro l ,  
se l f -determinat ion,  and r e l i g i o u s  freedom a r e  bene f i c i a l  both 
t o  t h e  ind iv idua l  and t o  the  soc ie ty  whose atmosphere and tone 
a r e  determined by the  human values  which it respec ts .  
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Cantor, A P a t i e n t ' s  Decision t o  Decline Life-Saving Medical Treatment: 

Bodily I n t e g r i t y  Versus  t h e  Preserva t ion  of L i f e ,  26 Rutgers L. Rev. 

228, 244-45 (1973) ( footnotes  omi t ted) ;  see Pres iden t ' s  Commission, 

Making Health Care Decisions a t  4 2  ('For some, hea l th  is a paramount 

value; for o thers -c i t izens  who volunteer  i n  time of war, nurses who ca re  

f o r  p a t i e n t s  w i t h  contagious d iseases ,  hang-glider en thus i a s t s  who r i s k  

l i f e  and limb-a d i f f e r e n t  goal sometimes has primacy."). 

An a d u l t ' s  c o n s t i t u t i o n a l  and common law r i g h t s  of f r e e  

exerc ise  of r e l i g i o n ,  personal  privacy and bodi ly  i n t e g r i t y  deserve the  

heightened p ro tec t ion  guaranteed by the  f ede ra l  and s t a t e  c o n s t i t u t i o n s  

and by t h e  common law. T o  summarily conclude t h a t  support  of minor 

ch i ldren  overr ides  an ind iv idua l ' s  fundamental c o n s t i t u t i o n a l  and common 

law r i g h t s  is t o  avoid a r igorous ana lys i s  of t h e  issue.  Even assuming 

t h a t  the  s t a t e ' s  i n t e r e s t  i n  ensuring emotional and physical  support for 

minors is compelling, there appear t o  be numerous l e s s  r e s t r i c t i v e  

a l t e r n a t i v e s .  The mere presence of minor ch i ldren  should not give the  

s t a t e  l i cense  t o  over r ide  a p a r e n t ' s  fundamental r i g h t s .  

Protection of Medical Profession's Integrity 

Although t h i s  Court has previously held t h a t  a p a t i e n t ' s  r i g h t  

t o  refuse medical treatment is not overborne by the  s t a t e ' s  i n t e r e s t  i n  

t h e  e t h i c a l  i n t e g r i t y  of medical p rac t i ce ,  s e e  Satz  v. Per lmutter ,  379 

So.2d 359 (F la .  1 9 8 0 ) ,  a f f ' q  362  So.2d 1 6 0  (F la .  4 th  DCA 1 9 7 8 ) ;  St. 

Mary's Hospi ta l  v. Ramsey, 465 So.2d 666 (F la .  4 t h  DCA 1985),  P e t i t i o n e r  

never the less  c i t e s  and quotes John F. Kennedy Memorial Hospi ta l  v. 

Heston, 58 N . J .  576, 279 A . 2 d  670 ( 1 9 7 1 ) ,  see P e t i t i o n e r ' s  Brief  on t h e  
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Merits a t  16-17, i n  support of i t s  argument t h a t  t h e  h e a l t h  care pro- 

fess ion ' s  commitment to  cure i l l n e s s  and save l i f e  supersedes  t h e  

a d u l t ' s  c o n s t i t u t i o n a l  r i g h t s  of p r i v a c y  and r e l i g i o u s  f r e e  exercise.14 

I n  b a l a n c i n g  t h e  medical  profession's e t h i c a l  in te res t s  

a g a i n s t  t h e  a d u l t  pa t i en t ' s  r e l i g i o u s l y  mot iva ted  r e f u s a l ,  it is ele- 

mentary t o  understand t h a t  t h e  a d u l t ' s  cons t i t u t iona l  and common l a w  

r i g h t s  are p i t t e d  a g a i n s t  t h e  medical p r o f e s s i o n ' s  moral or e t h i c a l  

duty.  The d i s t i n c t i o n  between r i g h t s  and d u t i e s  is s i g n i f i c a n t .  The 

fundamental ,  common law r i g h t  of b o d i l y  s e l f - d e t e r m i n a t i o n  as p r o t e c t e d  

by t h e  p a t i e n t ' s  l e g a l  r i g h t  of informed consent t e s t i f i e s  t o  t h e  f a c t  

t h a t  t h e  i n d i v i d u a l ' s  r i g h t s  are  superior t o  t h e  d o c t o r ' s  duty.  C e r -  

t a i n l y  t h e  d o c t o r ' s  d u t y  t o  cure  i l l n e s s  and save l i f e  does no t  g i v e  him 

l icense t o  administer medical  t r e a t m e n t  whenever and wherever h e  

p l e a s e s .  % W .  Keeton, D.  Dobbs, R.  Keeton & D. Owen,  P r o s s e r  and 

Keeton on t h e  Law of Torts 375 ( 5 t h  ed. 1984) ;  3 F. Harper, F. James & 

0. Gray, The Law of Tor t s  5 18.6 a t  718-19 ( 2 d  ed. 1986) .  

1 4 .  Although John F. Kennedy Memorial Hospital v. Heston, 58 N . J .  
576, 279 A.2d 670 (1971) ,  is o f t e n  c i t e d  a s  t h e  l e a d i n g  case recog- 
n i z i n g  t h e  s t a t e ' s  compell ing in te res t  i n  t h e  medical  profession's 
i n t e g r i t y ,  it h a s  s i n c e  been o v e r r u l e d  on t h i s  po in t  by subsequent  New 
J e r s e y  Supreme Court  d e c i s i o n s .  See I n  re  Conroy, 98 N.J. 321, 351-53, 
486 A.2d 1209, 1224-26 (1985) ;  I n  r e  Quinlan, 70 N . J .  1 0 ,  40-41, 355 
A.2d 647, 663-64 (1976) ;  see also Cantor ,  Conroy, B e s t  Interests ,  and 
t h e  Handling of Dying P a t i e n t s ,  37 R u t g e r s  L. Rev. 543, 550-51 (1985) .  
Unfavorable criticism of t h e  Heston d e c i s i o n  h a s  been voiced by courts 
and commentators a l i k e .  See  I n  re Brown, 478 So. 2d 1033, 1039 ( M i s s .  
1985) ( d e s c r i b i n g  Heston d e c i s i o n  as ' i n  a word, wrong");  P a r i s ,  
Compulsory Medical Treatment and R e l i g i o u s  Freedom: Whose Law S h a l l  
P r e v a i l ? ,  1 0  U.S.F.L. Rev. 1 (1975) ;  Note, Compulsory Medical Treatment 
and C o n s t i t u t i o n a l  Guarantees: A Conflict?,  33 U. P i t t .  L. Rev. 628 
( 1 9 7 2 ) ;  6 U. Rich. L. Rev. 4 1 2  ( 1 9 7 2 ) ;  3 S e t o n  H a l l  L. Rev. 444 (1972) ;  
76 Dick. L. Rev. 606 (1971) .  
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s t a t e ' s  a l leged  i n t e r e s t  i n  t h e  e t h i c a l  i n t e g r i t y  of t h e  medical pro- 

f e s s ion  have concluded t h a t  it is c l e a r l y  i n f e r i o r  t o  t h e  ind iv idua l ' s  

c o n s t i t u t i o n a l  and common law r igh t s :  "[Tlhe S t a t e ' s  i n t e r e s t  . . . i n  

maintaining the  e t h i c a l  i n t e g r i t y  of the  medical profession,  while 

important, cannot outweigh t h e  fundamental ind iv idua l  r i g h t s  here  

a s se r t ed .  It is the  needs and d e s i r e s  of the  individual ,  not t he  

requirements of t h e  i n s t i t u t i o n ,  t h a t  a r e  paramount." Rivers v. Katz, 

67 N.Y.2d 485, 495 n.6, 495 N.E.2d 337, 343 n.6, 504 N.Y.S.2d 74, 80 n.6 

(1986 ) 

[Elven i f  doctors  were exhorted t o  attempt t o  cure  or s u s t a i n  
t h e i r  p a t i e n t s  under a l l  circumstances, t h a t  moral and pro- 
f e s s iona l  imperative,  a t  l e a s t  i n  cases  of p a t i e n t s  who were 
c l e a r l y  competent, presumably would not  requi re  doctors  t o  go 
beyond advis ing t h e  p a t i e n t  of t h e  r i s k s  of foregoing t r e a t -  
ment and urging the  p a t i e n t  t o  accept the  medical interven- 
t i on .  I f  t h e  p a t i e n t  r e j ec t ed  t h e  doc to r ' s  advice,  t h e  onus 
of t h a t  dec is ion  would rest on the  p a t i e n t ,  not  the  doctor.  
Indeed, i f  t h e  p a t i e n t ' s  r i g h t  t o  informed consent is t o  have 
any meaning a t  a l l ,  it must be accorded respec t  even when it 
c o n f l i c t s  w i t h  t h e  advice of t h e  doctor or t h e  values  of t h e  
medical profession a s  a whole. 

I n  re Conroy, 98 N . J .  321, 352-53, 486 A.2d 1 2 0 9 ,  1225 (1985) ( c i t a t i o n s  

omit ted) .  

[ I ] f  t h e  r i g h t  of t h e  p a t i e n t  t o  self-determinat ion . . . is 
t o  have any meaning a t  a l l ,  it must be paramount t o  the  in t e r -  
ests of t h e  p a t i e n t ' s  h o s p i t a l  and doctors .  The r i g h t  of a 
competent adu l t  p a t i e n t  t o  re fuse  medical t reatment  is a con- 
s t i t u t i o n a l l y  guaranteed r i g h t  which must  not be abridged. 

Ba r t l i ng  v. Superior Court ,  163 Cal. App. 3d 186, 195, 209  Cal. Rptr. 

2 2 0 ,  225 (1984).  

The New York Cour t  of Appeals has a l s o  s t a t e d  t h a t  

- 45 - 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

the  p a t i e n t ' s  r i g h t  t o  determine t h e  course of h i s  own medical 
t rea tment  [ i s ]  paramount t o  what might o therwise  be t h e  doc- 
t o r ' s  o b l i g a t i o n  t o  provide needed medical care. . . . [A] 
doc tor  cannot  be he ld  t o  have v i o l a t e d  h i s  l e g a l  or profes-  
s i o n a l  r e s p o n s i b i l i t i e s  when he  honors the r i g h t  of a compe- 
t e n t  a d u l t  p a t i e n t  t o  d e c l i n e  medical t rea tment .  

I n  re  Storar, 52 N.Y.2d 363, 377, 4 2 0  N.E.2d 64, 71, 438 N.Y.S.2d 266, 

273 (1981) ;  accord Super in tendent  of Belchertown S t a t e  School v. 

Saikewicz,  373 Mass. 728, 743-44, 370 N.E.2d 417, 426-27 (1977).  

The d o c t r i n e  of informed consent  is grounded p r e c i s e l y  on t h e  
premise t h a t  a p h y s i c i a n ' s  judgment is subse rv ien t  t o  the 
p a t i e n t ' s  r i g h t  t o  se l f -de te rmina t ion .  Furthermore,  t h e  l a w  
of to r t  imposes a l i a b i l i t y  on any phys ic i an  who renders  
treatment without  o r  beyond a u t h o r i z a t i o n .  The s k i l l  of t h e  
phys ic ian ,  o r  t h e  f a c t  t h a t  the  t rea tment  bene f i t ed  t h e  
p a t i e n t  is no defense.  

What is s t r i k i n g  i n  t h e  r u l i n g s  t h a t  rank t h e  d o c t o r ' s  
conscience h igher  than a r e l i g i o u s  conscience is t h a t  t he  
l a t t e r  enjoys c o n s t i t u t i o n a l  p r o t e c t i o n  whi le  t h e  former does 
not .  Sound j u d i c i a l  p o l i c y  demands t h a t  fundamental cons t i -  
t u t i o n a l  guarantees  ought not t o  be d is regarded  o r  compromised 
u n l e s s  the opposing i n t e r e s t  is l i k e w i s e  e n t i t l e d  t o  c o n s t i t u -  
t ional  concern o r  some compelling public i n t e r e s t  is being 
p ro tec t ed .  Neither is  a t  s take i n  the p h y s i c i a n ' s  e x e r c i s e  of 
h i s  p r o f e s s i o n a l  judgment i n  a d u l t  blood t r a n s f u s i o n  cases. 

P a r i s ,  Compulsory Medical Treatment and R e l i g i o u s  Freedom: Whose Law 

S h a l l  P r e v a i l ? ,  1 0  U.S.F.L. Rev. a t  26 ( f o o t n o t e s  omi t t ed ) ;  accord Byrn, 

Compulsory Li fesaving  Treatment f o r  t h e  Competent Adult ,  4 4  Fordham L. 

Rev. a t  29 ("The r u l e  of t h e  supremacy of t h e  ' d o c t o r ' s  conscience '  

f i n d s  no real  suppor t  i n  l a w . ' ) .  

F i n a l l y ,  i n  commenting on the  case  of John F. Kennedy 

Memorial Hospital v. Heston, 58 N . J .  576, 583, 279 A.2d 670, 673 (19711, 

one observer  s a i d  t h i s :  

I t  is somewhat remarkable,  however, t h a t  t h e  c o u r t  should even 
endeavor t o  maintain t h a t  t h e  i n t e r e s t s  of t h e  h o s p i t a l  and 
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medical p r a c t i t i o n e r ? .  i n  discharging t h e  accepted and recom- 
mended procedures of t h e i r  p rofess ion  a r e  t o  be accorded a 
s t a t u s  which is superior  t o  t h e  p a t i e n t ' s  i n t e r e s t  i n  f r e e l y  
a s s e r t i n g  h i s  r i g h t  t o  maintain t h e  immunity of h i s  person and 
i n  f r e e l y  exerc is ing  h i s  r e l i g i o u s  b e l i e f s .  Fundamental con- 
s t i t u t i o n a l  guarantees should not  be disregarded or compro- 
mised unless  t h e  opposing i n t e r e s t  l ikewise is e n t i t l e d  t o  
c o n s t i t u t i o n a l  p ro tec t ion  or  t he  l i m i t a t i o n  on cons t i t u t iona l -  
l y  recognized r i g h t s  manifests  an attempt t o  p ro tec t  o r  
promote t h e  i n t e r e s t s  of t h e  general  publ ic .  As t h e  r i g h t  of 
the  physician t o  f r e e l y  exerc ise  h i s  profess iona l  ob l iga t ions  
is nowhere afforded c o n s t i t u t i o n a l  recogni t ion and no more 
benef i t  is t o  be derived by allowing physicians and hosp i t a l s  
t o  a c t  i n  accordance w i t h  t h e i r  p rofess iona l  judgment than 
would be advanced by having such ind iv idua ls  respec t  t he  
dec is ions  of t h e i r  p a t i e n t s ,  t he  cour t ' s  attempt t o  j u s t i f y  
its dec is ion  on t h i s  bas i s  is both unsupportable and 
unacceptable. 

Note, Compulsory Medical Treatment and Cons t i tu t iona l  Guarantees: 

Confl ic t? ,  33 U. P i t t .  L. Rev. 628, 636 (1972); see  a l s o  64 Mich. L. 

Rev. 554, 559 (1966) ( " I t  cannot be a s se r t ed ,  however, t h a t  t he  i n t e r e s t  

of soc ie ty  i n  the  canons of e t h i c s  of any p a r t i c u l a r  profession out-  

weighs its i n t e r e s t  i n  t he  'canons' of t h e  Cons t i tu t ion ." ) .  

As the  above a u t h o r i t i e s  repeatedly s t a t e ,  i f  the  p a t i e n t ' s  

r i g h t  t o  cont ro l  h i s  own body is t o  have any meaning a t  a l l ,  t h a t  r i g h t  

must be super ior  t o  the  medical p ro fes s ion ' s  i n t e r e s t  i n  providing 

"needed" medical care .  I f  it were any o ther  way, individual  autonomy 

would be lost .  

Summary 

Protec t ion  of minor ch i ld ren  is a l eg i t ima te  s t a t e  concern, 

b u t  p ro tec t ion  of fundamental human r i g h t s  is also a s t a t e  concern. 

Indeed t h e  l a t t e r  is mandated by t h e  s t a t e  and f ede ra l  c o n s t i t u t i o n s  and 

by the  common law. The immediate emotional appeal of the  parent-child 
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r e l a t i o n s h i p  should not  be permi t ted  t o  obscure t h e  p r e f e r r e d  p o s i t i o n  

our scheme of government g ives  t o  t h e  fundamental r i g h t s  of r e l i g i o u s  

freedom and personal  pr ivacy.  As Jus t ice  Brandeis  warned, 'Experience 

should teach  us  t o  be m o s t  on our  guard t o  p r o t e c t  l i b e r t y  when the 

Government's purposes  a re  benef icent .  . . . The g r e a t e s t  dangers  t o  

l i b e r t y  l u r k  i n  i n s i d i o u s  encroachment by men of z e a l ,  well-meaning but  

wi thout  understanding." Olmstead v. United S t a t e s ,  277 U.S 438, 479, 48 

S.Ct. 564, 579, 72 L.Ed. 944, 957 (1928)  (Brandeis ,  J., d i s s e n t i n g ) .  

'There is no t  a r e l i g i o u s  pe r secu t ion  i n  h i s t o r y  t h a t  w a s  no t  j u s t i f i e d  

i n  the eyes of those engaging i n  it on the  ground t h a t  it was reasonable  

and r i g h t  and t h a t  t h e  persons  whose p r a c t i c e s  were suppressed were 

g u i l t y  of s tubborn f o l l y  h u r t f u l  t o  t h e  genera l  wel fa re ."  Ba rne t t e  v. 

West V i r g i n i a  S t a t e  Board of Education, 47 F.Supp. 251, 253 (S.D.W. V a .  

1942) ,  a f f ' d ,  319 U . S .  624 (1943) .  

While Jehovah's Witnesses  do no t  r e f u s e  blood t o  accomplish 

their  own demise, they  are  w i l l i n g  t o  r i s k  even dea th  t o  maintain t h e i r  

i n t e g r i t y  t o  t h e i r  God. Job 2:3-5. Jehovah 's  Witnesses  have deep f a i t h  

t h a t  i f  they  should d i e  because of t h e i r  r e f u s a l  of blood, they w i l l  be 

r e s u r r e c t e d  i n t o  t h e  Pa rad i se  ear th  promised by God's Kingdom i f  they 

have l i v e d  the i r  l i v e s  obedien t  t o  the  i n s t r u c t i o n s  found i n  God's Word. 

Jehovah 's  Witnesses  love t h e i r  c h i l d r e n  d e a r l y  and want them t o  be 

hea l thy ,  wel l -ad jus ted  ind iv idua l s .  Witness p a r e n t s  h e l p  t h e i r  c h i l d r e n  

come t o  a knowledge of Jehovah God and h i s  son C h r i s t  Jesus .  They s tudy  

t h e  B ib le  w i t h  t h e i r  c h i l d r e n  and t each  them t h e  importance of obedience 

t o  God's w i l l .  Among God's ru les  f o r  C h r i s t i a n s  is t h e  s c r i p t u r a l  

p r o h i b i t i o n  a g a i n s t  blood. A C h r i s t i a n  pa ren t  who main ta ins  h i s  s t and  
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on blood even i n  t h e  f a c e  of dea th  provides  an example of i n t e g r i t y  and 

f a i t h  t h a t  cannot  be taught  by mere words. 

Conclusion 

"[Rlespec t  f o r  t h e  ind iv idua l  . . . is the lifeblood of t h e  

law." I l l i n o i s  v. Al len ,  397 U.S. 337, 351, 90 S.Ct. 1057, 1064, 25 

L.Ed.2d 353, 363 (1970)  (BrenMn. J . ,  concurr ing) .  Such r e s p e c t  is 

mandated by both t h e  United S t a t e s  and F lo r ida  C o n s t i t u t i o n s  i n  ma t t e r s  

of r e l i g i o n  and personal  pr ivacy.  The common l a w  a lso r e q u i r e s  such 

r e s p e c t  i n  ma t t e r s  of bod i ly  i n t e g r i t y .  Freedom and se l f -de te rmina t ion  

i n  ma t t e r s  of r e l i g i o n  and personal  pr ivacy  should not  be c u r t a i l e d  

simply because t h e  m a j o r i t y  disapproves or does not  understand.  

"[Flreedom t o  d i f f e r  is not  l i m i t e d  t o  t h i n g s  t h a t  do no t  mat te r  much. 

That would be a mere shadow of freedom. The t e s t  of i ts  substance is 

t h e  r i g h t  t o  d i f f e r  as t o  t h i n g s  t h a t  touch t h e  hear t  of the e x i s t i n g  

order.' West V i r q i n i a  S t a t e  Board of Educat ion v. Ba rne t t e ,  319 U . S .  a t  

642, 63 S.Ct. a t  1187, 87 L.Ed. a t  1639. 

The s t a t e ' s  i n t e r e s t  i n  ensur ing  t h a t  minors a r e  supported by 

t h e i r  n a t u r a l  pa ren t s  is v a l i d  and understandable .  But t h a t  is only  t h e  

beginning of t h e  matter. Fundamental c o n s t i t u t i o n a l  and common l a w  

r i g h t s  should no t  be set a s i d e  merely on the basis of a c o u r t ' s  sub- 

j e c t i v e  assessment of t h e  problem. The t r i a l  c o u r t  e r r e d  when it placed 

t h e  s t a t e ' s  i n t e r e s t  i n  p r o t e c t i n g  t h e  perceived emotional needs of 

Norma Wons' sons  ahead of Norma Wons' r i g h t s  of r e l i g i o u s  f r e e  exercise, 
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personal pr ivacy ,  and bod i ly  i n t e g r i t y .  The Di s t r i c t  Cour t  co r rec t ed  

t h i s  error. This  Court  should now a f f i r m  t h e  D i s t r i c t  Cour t ' s  dec i s ion .  
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