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Summary of Argument 

The A m i c u s  C u r i a e ,  C h r i s t i a n  I n f o r m a t i o n  S e r v i c e ,  Inc., 

w i l l  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  c o u r t  a f f i r m  t h a t  t h e  

p r e s e r v a t i o n  of l i f e  i s  a v a l i d  S ta te  i n t e r e s t  i n  t h e  c o n t e x t  of 

t h e  r e f u s a l  of medical  t r e a t m e n t  cases  and  as  s u c h  i s  t o  b e  

balanced a g a i n s t  t h e  i n d i v i d u a l ' s  r i g h t s  t o  p r i v a c y  and freedom 

of re 1 i g  ion. 

T h a t  t h e  c o u r t  adopt a t e s t  wherein there is a ba lanc ing  of 

t h e  r i g h t s  of t h e  i n d i v i d u a l  a g a i n s t  t h e  i n t e r s t s  of t h e  State i n  

t h e  c o n t e x t  of a re fusa l  of medical t r ea tmen t  cases. 

F i r s t ,  t h e  t h r e s h o l d  q u e s t i o n  t o  be dec ided  is  w h e t h e r  t h e  

i n d i v i d u a l  has competent ly  asserted h i s  r i g h t  t o  p r i v a c y  and/or 

r e l i g i o u s  freedom. 

When t h e  r i g h t  t o  p r i v a c y  has  been competent ly  asserted o r  

a s c e r t a i n e d ,  t h e  c o u r t  may t h e n  weigh t h e  degree o f  b o d i l y  

i n t r u s i o n  and t h e  prognos is  of t h e  i n d i v i d u a l  when ba lanc ing  t h e  

i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y  a g a i n s t  t h e  S t a t e ' s  i n t e r e s t  i n  

p r e s e r v i n g  l i f e  and p r o t e c t i n g  t h i r d  p a r t i e s .  

0 

When t h e  r i g h t  t o  r e l i g i o u s  f reedom has  been c o m p e t e n t l y  

a s se r t ed  o r  a s c e r t a i n e d  a s  a g round  f o r  r e f u s i n g  medical 

t r e a t m e n t ,  t h e n  t h e  t r i e r  o f  f a c t  m u s t  d e t e r m i n e  from t h e  

i n d i v i d u a l  what i s  t h e  r e l i g i o u s  bel ief  which is being asserted. 

Once t h e  r e l i g i o u s  b e l i e f  is  d e f i n e d ,  t h a t  t h e  c o u r t  c a n  w e i g h  

t h e  degree of  i n t r u s i o n o n  t h a t  b e l i e f  a n d w h e t h e r  t h e p a t i e n t  i s  

n e a r  d e a t h  when b a l a n c i n g  t h e  i n d i v i d u a l ' s  r i g h t  t o  r e l i g i o u s  

f reedom a g a i n s t  t h e  S t a t e ' s  i n t e r e s t  i n  p r e s e r v i n g  l i f e  and  

p r o t e c t i n g  minor c h i l d r e n .  

iV 



The Amicus would b r ing  t o  t h e  cour t ' s  a t t e n t i o n  t h e  p r a c t i c e  

o f  t h e  w a t c h t o w e r  B i b l e  a n d  T r a c t  S o c i e t y  c a l l e d  

"disfel lowshipping".  Such a practice is a f a c t o r  i n  t h e  con tex t  

o f  r e f u s a l  o f  b l o o d t r a n s f u s i o n c a s e s , s i n c e i t h a s t h e  e f f ec t  o f  

" c h i l l i n g "  t h e  i n d i v i d u a l ' s  r i g h t  t o  consent  t o  a t r a n s f u s i o n .  

I n  s u c h  a s i t u a t i o n ,  t h e  J e h o v a h ' s  W i t n e s s  who may w i s h  t o  

consent  t o  a t r a n s f u s i o n  m u s t  hope t h a t  t h e  court  w i l l  o rde r  such  

a t r a n s f u s i o n ,  s i n c e  h e  o r  s h e  cannot do so without  t h e  p o s s i b l e  

l o s s  of  family and f r i e n d s .  

V 



THE POSITION OF ORTHODOX CHRISTIANITY ON THE QUESTION OF BLOOD 

TRANSFUSIONS AND JEHOVAB'S WITNESSES 

In recognition that the right of religious belief, as 

opposed to practice, is absolute the Christian Information 

Service, Inc. will not go into a discussion of the Scriptural or 

historical aspects of blood transfusions, but attaches such a 

discussion as part of its Appendix hereto. J_e_h_o_vah's w_Ltnesse_s_ 

a_r& B,Lo,o,d grqqsfusiogg, Dr. Jerry Bergman, Personal Freedom 
Outreach, (1984). 

THE STATE INTEREST IN THE PRESERVATION OF LIFE IS A VIABLE STATE 
INTEREST IN THE CON!I!EXT OF BLOOD TRANSFUSION REFUSAL CASES. 

Each competent person has a fundemental constitutional right 

to determine whether to accept or reject a particular course of 

medical treatment. This right finds it's source in the U.S. 

Constitution under the 1st Amendment's concept of religion and 

the 14th Amendment's right to privacy. To deprive a person of 

his right to refuse medical treatment on either ground, the State 

must show that it has an overriding interest. 

When the case sub-judice was decided by Third District Court 

of Appeal, Chief Justice Schwartz filed his dissent to the 

majority's position wherein he stated: 

... the fact that our high court will decide 
the question in any event, I deem an elaborate 
dissent unnecessary, suffice it to say that I 
believe that the State's interest in preserving 
the existence of Mrs. Wons' life and the quality 
of her minor children's are such that she may not 
be permitted to die. I would affirm. 

w_O_n_s_ v, Public ggalth Tgu,gg of D_a_Qg County, 500 
So. 2d 679, 688 (3rd DCA 19875- 
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The two State interests, preservation of life and minor 

children, recognizec by Chief Justice Schwartz were recognized by 

this court when it previously considered a refusal of medical 

treatment case in Satz v. Perlmutter, 379 So. 2d 359 (1980) 

This court when it previously considered the refusal of 

medical treatment case adopted the rationale of Superintendent o,f 

Belchertow v. ggikewicz, 370 N.E. 2d 417 (Mass. 1970). [referred 

to as Saikewicz]. 

... the right of an individual to refuse medical 
treatment is tempered by the State's: 

1. Interest in the preservation of life. 

2. Need to protect innocent third parties. 

3 .  Duty to prevent suicide. 

4. Requirement that it help maintain the 
ethical integrity of medical practice. 

Satz v .  geg&mptter, 362 So 2d 160, 162 (4th DCA 
1978) [referred to as Perlmutter I] adopted by 
this court Satz v. Pgglmutter, 370 So. 2d 359 
(1980) [referred to as Perlmutter 111 

Thus, Chief Justice Schwartz was working within the analytic 

framework set up by this court in refusal ofmedical treatment 

cases when he recognized the State's interest in the preservation 

of life and the interests of minor children as sufficient to 

override Mrs. Wons' right to refuse treatment. 

The second Perlggtter State interest, the protection of 

i n n o c e n t t h i r d p a r t i e s , h a s  been ablydealtwith in the briefs of 

the Petitioner, Public Health Trust of Dade County, and for that 

reason will not be discussed herein except in passing. The 

Amicus Curiae, Christian Information Service Inc., will analyze 

the first Pgrlmutter state interest, the preservaton of life, in 

2 



t h e  con tex t  p r e s e n t l y  before t h e  cour t .  

I n  t h e  con tex t  of t h e  refusal  of medical t r ea tmen t  cases t h e  

f o r e m o s t  S t a t e  i n t e r e s t  h a s  g e n e r a l l y  been  t h e  p r e s e r v a t i o n  o f  

l i f e .  "The S t a t e  i n t e r e s t  i n  p r e s e r v i n g  l i f e  i s  commonly 

c o n s i d e r e d  t h e  most s i g n i f i c a n t  o f  t h e  f o u r  S t a t e  i n t e r e s t s " .  

M_gt_fe_g o,f C_o_n_goy, 486 A. 2d 1209, 1233 (N.J .  1985)  L i k e w i s e ,  t h e  

c o u r t  i n  S_a_jk_e_x&c_z, whose c r i t e r i a  was a d o p t e d  i n  Pe r lmut t eg  I,  

s ta ted  "...the most s i g n i f i c a n t  of t h e  asserted State 's  i n t e r e s t s  

i s  t h a t  o f  t h e  p r e s e r v a t i o n  of  l i f e " .  Sg~ggxqt_edgn_t_ o,f 

Belchertown v. S_aikew&z a t  425. 

T h i s  c o u r t  h a s  r e c o g n i z e d  t h a t  i n  a r e f u s a l  of medical 

t r e a t m e n t  case where t h e  i n t e r e s t s  o f  t h e  S t a t e  come i n t o  

c o n f l i c t  w i t h  t h e  r i g h t s  of  t h e  i n d i v i d u a l ,  a ba l anc ing  tes t  m u s t  

be undertaken t o  determine whose i n t e r e s t  shou ld  p r e v a i l .  S a t z  

V. P e r l m u t t e r  I a t  164. I n  t h e  case of  t h e  State i n t e r e s t  i n  t h e  

p r e s e r v a t i o n  of l i f e ,  ( o r  p r o t e c t i n g  minor c h i l d r e n )  t h e  two 

r i g h t s  of t h e  i n d i v i d u a l  w h i c h  a r e  t y p i c a l l y  i n v o l v e d  a r e  t h e  

r i g h t  t o  p r i v a c y  and freedom of  r e l i g i o n .  While  both of t h e  two 

r i g h t s  are  "fundemental", each f lows  from a d i f f e r e n t  concept and 

t h e y  s h o u l d  be  c o n s i d e r e d  by a s e p a r a t e  b a l a n c i n g  t e s t .  

I n  regards  t o  t h e  p a t i e n t ' s  r i g h t  o f  p r i v a c y ,  a b a l a n c i n g  

t e s t  s h o u l d  d e t e r m i n e  t h e  magn i tude  o r  w e i g h t  of t h e  p a t i e n t ' s  

i n t e r e s t  by t h e  degree of b o d i l y  i n v a s i o n  necessary  t o  c a r r y  o u t  

t h e  p roposed  t r e a t m e n t .  P u t  d i f f e r e n t l y ,  t h e  State 's  i n t e r e s t  

decreases and t h e  p a t i e n t ' s  r i g h t  t o  p r i v a c y  i n c r e a s e s  a s  t h e  

degree of b o d i l y  i n v a s i o n  grows. 

L i k e w i s e ,  i n  r ega rds  t o  a S t a t e  i n t e r e s t  b a l a n c e d  a g a i n s t  

t h e  p a t i e n t ' s  f reedom o f  r e l i g i o n ,  t h e  i n t e r e s t  o f  t h e  S t a t e  

3 



w o u l d  weaken and t h e  i n d i v i d u a l ' s  i n t e r e s t  i n  r e l ig ious  freedom 

would s t r eng then  as t h e  degree of  infr ingement  on t h e  r e l i g i o u s  

be l ie f  grew. 

The  A m i c u s  w i l l  d e a l  w i t h  a b a l a n c i n g  t e s t  f i r s t  f o r  t h e  

i n d i v i d u a l ' s  r i g h t  of p r i v a c y  and  r e l i g i o u s  f reedom a s  a g a i n s t  

t h e  i n t e r e s t s  of t h e  State. While t h e  f i r s t  prong of ggrlmutteg 

I, t h e  p r e s e r v a t i o n  of l i fe ,  w i l l  be t h e  primary focus,  it shou ld  

be r e c o g n i z e d  t h a t  t h e  i n t e r e s t  of t h e  S t a t e  also i n c l u d e s  

p r o t e c t i n g  t h e  r i g h t s  of minors and t h e  ba l anc ing  tes ts  proposed 

are  a p p l i c a b l e  t o  a weighing of t h a t  s ta te  i n t e r e s t .  

PRIVACP: WEIGHING THE INDIVIDUAL'S RIGET OF PRIVACY AGAINST THE 

STATE'S INTEREST IN PRESERVING LIFE AND PROTECTING MINORS 

Given  t h e  r e c o g n i t i o n  t h a t  i n  t h e  r e f u s a l  of medical 

t r e a t m e n t  c o n t e x t  t h e  i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y  i s  t o  be 

b a l a n c e d  a g a i n s t  t h e  s t a t e ' s  i n t e r e s t  i n  p r e s e r v i n g  l i f e ,  

Saikewicz a t  427, t h e  ques t ion  then  becomes what weight  i s  t o  be 

g i v e n  t o  t h e  r e s p e c t i v e  i n t e r e s t s .  

The w e i g h t  t o  be g i v e n  a n  i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y  

grows as t h e  degree of b o d i l y  i n t r u s i o n  increases .  The we igh t  t o  

be  g i v e n  t o  t h e  s t a t e ' s  i n t e r e s t  i n  p r e s e r v i n g  l i f e  grows w i t h  

t heprognosisastothequalityandlengthofthe l i f e  t h a t  

p a t i e n t  c a n  r e a s o n a b l y  e x p e c t  if t r e a t e d .  I_n_ t_hg M_a_t_le_~ o,f 

Qu,Fr~&a,n ,~  355 A.2d 647 ( N . J .  19761, Ln, ge_ M_a_t_t_e_g o,f Quackenbush, 

156  N.J.  Super. 282, 383 A.2d 785 (1978) , S a t z  yr P_e_rlrnuttgg LTl, 
supra . 
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I n  t h e  much p u b l i c i z e d  case of  M _ a _ t _ t _ e _ ~  o,f Qggn,l,a,n,, supra,  

Karen Qu in lan  was i n  a comatose cond i t ion  s u f f e r i n g  from s e v e r e  

b r a i n  damage w h i c h  l e f t  her  i n  a c h r o n i c  p e r s i s t e n t  v e g e t a t i v e  

s t a t e .  a t  654-5. The  c o u r t  n o t e d  it was g e n e r a l l y  assumed 

t h a t  t h e  cond i t ion  was i r r e v e r s i b l e  and t h a t  s h e  c o u l d  neve r  be 

r e s t o r e d  t o  a c o g n i t i v e  s t a t e .  ge a t  655. The  i s s u e  b e f o r e  t h e  

court  was whether  Karen Quinlan shou ld  be taken  off  a r e s p i r a t o r  

w h i c h  e x p e r t s  c o n c l u d e d  s h e  needed  t o  s u r v i v e .  Even w i t h  t h e  

r e s p i r a t o r  t h e  e x p e r t  t e s t i m o n y  i n d i c a t e d  t h a t  s h e  would n o t  

s u r v i v e  a year.  I_a_ a t  655. 

T h e  Qggn,l,a,n, c o u r t  d e t e r m i n e d  t h a t  Karen Q u i n l a n ' s  c h o i c e ,  

had  s h e  been  a b l e  t o  m a k e  i t ,  would h a v e  been t o  remove t h e  

r e s p i r a t o r .  gfi a t  664. The c o u r t  t h u s  d e a l t  w i t h  t h e  t h r e s h o l d  

q u e s t i o n  o f  w h e t h e r  t h e  r i g h t  t o  p r i v a c y  s h o u l d  be a s s e r t e d  i n  

t h i s  ins tance .  Where t h e  i n d i v i d u a l  is comatose or incompetent 

t h e  c o u r t  may look t o  o t h e r  factors  ( fami ly ,  f r i e n d s ,  etc.) which 

i n d i c a t e  what t h e  desire of t h e  i n d i v i d u a l  would have been i f  he 

o r  s h e  were compe ten t  t o  m a k e  t h e  d e c i s i o n .  Bat teg  o,f C_o,n,ro,y, 

supra  . 
Having found t h a t  Karen Q u i n l a n  would  h a v e  a s se r t ed  t h e  

r i g h t ,  t h e  Cour t  t h e n  i d e n t i f i e d  t h e  two e l e m e n t s  t o  be we ighed  

when ba lanc ing  t h e  r i g h t  of p r i v a c y  a g a i n s t  t h e  State 's  i n t e r e s t  

i n  p re se rv ing  l i fe :  

W e  t h i n k  t h a t  t h e  State's i n t e r e s t  c o n t r a  weakens 
and t h e  i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y  grows a s  
t h e  degree of b o d i l y  i n v a s i o n  i n c r e a s e s  and  t h e  
p r o g n o s i s  d i m s .  . .  Her p r o g n o s i s  i s  e x t r e m e l y  
poor - she  will neve r  resume c o g n i t i v e  l i f e .  And 
t h e  degree of b o d i l y  i n v a s i o n  is v e r y  great  - s h e  
r e q u i r e s  2 4  h o u r  i n t e n s i v e  n u r s i n g  c a r e ,  
a n t i b i o t i c s ,  t h e  a s s i s t a n c e  o f  a r e s p i r a t o r ,  a 
c a t h e t e r  and feeding  tube. La a t  664. 

5 



Prognosis  for  recovery  and t h e  degree of b o d i l y  i n v a s i o n  are 
--> 

c 
t h u s  i d e n t i f i e d  by t h e  Qu,Ln,l,a,n, c o u r t  as  t h e  e l e m e n t s  t o  be 

weighed when ba lanc ing  t h e  i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y  a g a i n s t  

t h e  t h e  State's i n t e r e s t  i n  p re se rv ing  h i s  or her  l i f e .  

The  Morris County,  N e w  J e r s e y  P r o b a t e  Cour t  i n  Matter o,f 

Q p g c k e n h s h ,  s u p r a ,  was p e t i t i o n e d  by t h e  Morr i s town Memorial  

H o s p i t a l  t o  a p p o i n t  a g u a r d i a n  t o  c o n s e n t  t o  t h e  a m p u t a t i o n  of 

both t h e  l egs  of Robert Quackenbush. La a t  786. Mr. Quackenbush 

was a 7 2 y e a r  o l d m a n w h o  l i v e d  a s a  semi-recluse i n h i s  t r a i l e r .  

H e  was d i v o r c e d ,  h a d  no c h i l d r e n ,  and  h i s  p a r e n t s  and  s i b l i n g s  

were deceased. H e  had l i v e d  i n  h i s  t r a i l e r  w i t h  h i s  83 year  o l d  

cous in  who had r e c e n t l y  been taken t o  a nurs ing  home. I_a a t  786. 

The e x p e r t  t e s t i m o n y  i n d i c a t e d  t h a t  Mr. Quackenbush would 

d i e  w i t h i n  t h r e e  w e e k s  w i t h o u t  t h e  o p e r a t i o n ,  b u t  w i t h  t h e  

ope ra t ion  t h e  p r o b a b i l i t y  of  recovery  was good. I_a a t  787. 

The court  i n  Quackenbush found i t se l f  i n  a s i t u a t i o n  where, 

u n l i k e  Qu,in,l,a,n,, t h e  p a t i e n t ' s  p r o g n o s i s  was good i f  g i v e n  t h e  

opera t ion .  When ba lanc ing  t h e  State 's  i n t e r e s t  i n  p r e s e r v a t i o n  

o f  l i f e  a g a i n s t  t h e  r i g h t  t o  p r i v a c y ,  t h e  c r u c i a l  i s s u e  became 

t h e  degree o f  b o d i l y  i n v a s i o n  t o  w h i c h  t h e  p r o p o s e d  t r e a t m e n t  

would subjec t  Robert Quackenbush a g a i n s t  h i s  w i l l .  

T h e  e x t e n t  o f  b o d i l y  i n v a s i o n  r e q u i r e d  t o  
overcome t h e  S ta te ' s  i n t e r e s t  i s  n o t  d e f i n e d  i n  
Quinlan. F u r t h e r ,  there is a suges t ion  of a need 
f o r  a combination of s i g n i f i c a n t  b o d i l y  i n v a s i o n  
and a dim prognos is  be fo re  t h e  i n d i v i d u a l ' s  r i g h t  
o f  p r i v a c y  overcomes  t h e  S t a t e ' s  i n t e r e s t  i n  
p r e s e r v a t i o n  of l i f e .  Under t h e  ci rcumstances of 
t h i s  case, I h o l d  t h a t  t h e  e x t e n s i v e  b o d i l y  
invas ion  i n v o l v e d  here - t h e  amputation of both 
l e g s  a b o v e  t h e  knee  and  p o s s i b l y  t h e  a m p u t a t i o n  
of both l e g s  e n t i r e l y  - is s u f f i c i e n t  t o  make t h e  
State's i n t e r e s t  i n  t h e  p r e s e r v a t i o n  of l i f e  g i v e  

6 



way t o  Robert  Quackenbush's r i g h t  of p r i v a c y  t o  
decide h i s  own f u t u r e  r e g a r d l e s s  o f  t h e  absence 
o f  a d im p r o g n o s i s .  &a_ a t  789. 

The Qu_a_k_e_n_b_u_gh_ c o u r t  r u l e d  t h a t  a poor  p r o g n o s i s  a_n_g a 

s u b s t a n t i a l  degree of b o d i l y  invas ion  were no t  both required i n  

o r d e r  f o r  t h e  r i g h t  o f  p r i v a c y  t o  ou twe igh  t h e  S t a t e ' s  i n t e r e s t  

i n  t h e  p r e s e r v a t i o n  o f  l i f e .  I n  Quackenbush, t h e  degree of 

b o d i l y  i n v a s i o n  i n  t h e  form of a m p u t a t i o n  of h i s  l e g s  was s o  

g r e a t  t h a t  i t ,  e v e n  i n  t h e  a b s e n c e  o f  a poor  p r o g n o s i s ,  was 

enough t o  outweigh any S ta t e  i n t e r e s t  i n  p r e s e r v i n g  h i s  l i f e .  

I n  Spgey&tendeng  o,) Bglche r town  y, Saikewicz,  supra,  t h e  

Massachuset ts  Supreme Court approved a s i m i l a r  ba l anc ing  test. 

Joseph Saikewicz, a m e n t a l l y  retarded 67 year  o l d  man, s u f f e r e d  

w i t h  acu te  m y c l o b l a s t i c  monocy t i c  l e u k e m i a .  T h e  i s s u e  was 

w h e t h e r  Mr. S a i k e w i c z  was t o  r e c e i v e  chemotherapy  t r e a t m e n t s .  

The  probate  c o u r t  found t h a t  w i t h o u t  chemotherapy  t r e a t m e n t  

J o s e p h  S a i k e w i c z  w o u l d  p r o b a b l y  d i e  a p a i n l e s s  d e a t h  d u e  t o  

l e u k e m i a  "within a matter of w e e k s  o r  months" and w i t h  t r ea tmen t  

h e  w o u l d  l i v e  " p r o b a b l y  . . . f o r  a p e r i o d  o f  t i m e  o f  f rom 2 t o  

13 months". a t  421, 422. The chemotherapy would no t  cure t h e  

l e u k e m i a  and t r ea tmen t  has t o x i c  s i d e  effects,  i n c l u d i n g  p o s s i b l e  

p a i n .  &a_ a t  421. 

T h e  S a i k e w i c z  c o u r t  r e c o g n i z e d  t h e  b a l a n c i n g  done by t h e  

p roba te  judge: 

B a l a n c i n g  t h e s e  v a r i o u s  f a c t o r s ,  t h e  j u d g e  
c o n c l u d e d  t h e  f o l l o w i n g  c o n s i d e r a t i o n s  w e i g h e d  
a g a i n s t  admin i s t e r ing  chemotherapy t o  Saikewicz: 
"(1) h i s  age (2) h i s  i n a b i l i t y  t o  c o o p e r a t e  w i t h  
t r e a t m e n t  ( 3 )  p r o b a b l e  a d v e r s e  s i d e  e f f e c t s  o f  
t r e a t m e n t  ( 4 )  low c h a n c e  of p r o d u c i n g  r e m i s s i o n  
(5) t h e  c e r t a i n t y  t h a t  t r e a t m e n t  w i l l  cause 
immediate s u f f e r i n g ,  and (6) t h e  q u a l i t y  of l i f e  
p o s s i b l e  f o r  him even i f  t h e  t r ea tmen t  does b r ing  
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about remiss ion".  

The f o l l o w i n g  c o n s i d e r a t i o n s  were determined t o  
weigh i n  f a v o r  of  chemotherapy: "(1) t h e  chance 
t h a t  h i s  l i f e  may be lengthened thereby ,  and (2) 
t h e  f a c t  t h t  most p e o p l e  i n  h i s  s i t u a t i o n  when 
g i v e n  a chance t o  do s o  e lect  t o  take t h e  gamble 
of t r e a t m e n t  ". 
Conc lud ing  t h a t ,  i n  t h i s  case, t h e  n e g a t i v e  
f a c t o r s  of t r e a t m e n t  exceeded t h e  b e n e f i t s ,  t h e  
p r o b a t e  c o u r t  o r d e r e d  . . . n o  t r e a t m e n t  b e  
a d m i n i s t e r e d  t o  S a i k e w i c z  . . . LcJ a t  422. 

I n  d i s c u s s i n g  t h e  p r o b a t e  j u d g e s  b a l a n c i n g ,  t h e  Saikew&z c o u r t  

was s a t i s f i e d  t h a t  h i s  d e c i s i o n  was c o n s i s t e n t  w i t h  a p r o p e r  

ba lanc ing  of S ta te  and i n d i v i d u a l  i n t e r e s t s .  I_a_ a t  427. W h i l e  

t h e  Saikewicz c o u r t  reviewed t h e  degree of b o d i l y  invas ion  t h a t  

would be  caused by chemotherapy  t r e a t m e n t ,  t h e  emphas i s  i n  

Saikewicz was on prognosis.  I n  reviewing t h e  State's i n t e r e s t  i n  

p r e s e r v i n g  l i f e  t h e  d i s t i n c t i o n  was made between t h e  S t a t e  

i n t e r e s t  when t h e  a f f l i c t i o n  is curable,  as  opposed t o  when " the 

i s sue  i s  n o t  w h e t h e r  b u t  when, f o r  how l o n g ,  and  a t  what c o s t  t o  

t h e  i n d i v i d u a l  t h a t  l i f e  may be b r i e f l y  ex tended" .  a t  426. 

P r o g n o s i s  and t h e  e f f e c t  o f  chemotherapy  were t h e  measures 

w e i g h e d  i n  S_a_jk_gyCc,z t o  d e t e r m i n e  w h e t h e r  Mr. S a i k e w i c z ' s  r i g h t  

t o  p r i v a c y  was o v e r r i d d e n  by t h e  S t a t e ' s  i n t e r e s t  i n  t h e  

p r e s e r v a t i o n  of h i s  l i f e .  B u t  whereas Quackenbph emphasized t h e  

d e g r e e  o f  b o d i l y  i n t r u s i o n ,  & i k e w & z  emphas ized  t h e  poor  

prognos is .  

I n  S a t z  v, ggylmutter  [ I ] ,  supra,  Abe P e r l m u t t e r ,  a 73 yea r  

o l d  h o s p i t a l  p a t i e n t  i n  t h e  f i n a l  stages of amyotrophic l a t e r a l  

s c l e r o s i s  (Lou Gehrig 's  Disease), reques ted  t h a t  t h e  h o s p i t a l  be 

r e s t r a i n e d  from p r e v e n t i n g  h i m  from t a k i n g  h i m s e l f  o f f  a 

r e s p i r a t o r .  W i t h  no cure f o r  t h e  d i sease  h i s  l i f e  e x p e c t a n c y  
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w i t h  t h e  r e s p i r a t o r  was s h o r t ,  w i t h o u t  t h e  r e s p i r a t o r  it was less  

t h a n  a n  hour .  I_a a t  161 .  

I n  P_e_gl_m_u_kt_e_~ [ I ]  each o f  t h e  f o u r  p o s s i b l e  S t a t e ' s  

i n t e r e s t s  f o r  deny ing  an  i n d i v i d u a l ' s  r i g h t  t o  re fuse  medical  

t r e a t m e n t  were examined. I n  r e v i e w i n g  t h e  S t a t e ' s  i n t e r e s t  i n  

p r e s e r v i n g  l i f e  t h e  c o u r t  employed a b a l a n c i n g  t e s t  s i m i l a r  t o  

t h e  l i n e  of cases d i s c u s s e d  h e r e i n .  The  q u e s t i o n ,  a s  framed by 

t h e  c o u r t ,  was n o t  wou ld  Mr. Per lmutter  d i e ,  b u t  s imply how long  

w o u l d  h e  l i v e  a n d  a t  w h a t  c o s t  i n  t e rms  o f  more  p a i n  a n d  

s u f f e r i n g .  T h u s ,  l i k e  t h e  SaikgyLgz s i t u a t i o n ,  t h e  p o o r  

prognos is  even w i t h  t r ea tmen t  and t h e  degree of b o d i l y  i n v a s i o n  

were found t o  outweigh any S ta te  i n t e r e s t  i n  t h e  p r e s e r v a t i o n  of 

l i f e .  

I n  t h e  case a t  bar t h e  c o n d i t i o n  is t e r m i n a l ,  t h e  
p a t i e n t ' s  s i t u a t i o n  wretched and t h e  c o n t i n u a t i o n  
of h i s  l i f e  t e m p o r a r y  and  t o t a l l y  a r t i f i c i a l .  
gfi a t  162. 

The  l i n e  o f  cases  a b o v e  i n d i c a t e  t h a t  i n  o rder  f o r  t h e  

State's i n t e r e s t  i n  p r e s e r v i n g  l i f e  t o  o v e r r i d e  t h e  i n d i v i d u a l ' s  

r i g h t  of p r ivacy ,  t h e  prognos is  shou ld  be good and t h e  degree of  

b o d i l y  i n v a s i o n  n o t  be s u b s t a n t i a l .  I t  would t h u s  a p p e a r  t h a t  

where e i ther  t h e  prognos is  is  bad QL where t h e  b o d i l y  i n v a s i o n  i s  

s u b s t a n t i a l ,  t h e n  t h e  State 's  i n t e r e s t  i n  p r e s e r v i n g  l i f e  does 

n o t  o v e r r i d e  t h e  r i g h t  t o  p r i v a c y .  L i k e w i s e ,  where t h e  b o d i l y  

i n v a s i o n  i s  minimal  and t h e  p r o g n o s i s  good, t h e n  t h e  S t a t e ' s  

i n t e r e s t  i n  p r e s e r v i n g  l i f e  o v e r r i d e s  t h e  i n d i v i d u a l ' s  r i g h t  t o  

p r ivacy  . 



While the measure of bodily intrusion will have to be made 

on a case by case basis, the degree of intrusion by a blood 

transfusion has been commented on: 

The nature of Karen's care and the realistic 
chances of her recovery are quite unlike those of 
the patients discussed in many of the cases where 
treatments were ordered. In many of those cases 
the medical procedure required (usually a 
transfusion) constituted a minimal bodily 
invasion and the return to functioning life were 
good. 

Matter o,f Qu,~n,&a,n, at 6 6 4 .  (See also M_a_t_t_eg 
o,f Quackenbush at 789). 

In the case before the court, the blood transfusion ordered 

by Judge Newbold was done with minimal bodily intrusion and a 

good prognosis. (Appendix to Petitioner's Brief, p. 32). 

In the case before the court, the interest of the State is 

not limited to only preserving life, but also consists of the 

interest in protecting third parties. Given the minimal 

intrusion on the patient's privacy balanced against the good 

prognosis and two strong state interests requires affirming the 

order of Judge Newhold. 
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FREEDOM OF RELIGION BALANCED AGAINST THE STATE'S INTEREST IN 

PRESERVING LIFE AND PROTECTING NINORS 

The i n d i v i d u a l ' s  r i g h t  t o  exercise h i s  r e l i g i o u s  b e l i e f s  is 

a l s o  a f u n d e m e n t a l  r i g h t ,  b u t  l i k e  t h e  r i g h t  t o  p r i v a c y  n o t  

a b s o l u t e .  T h e  r i g h t  t o  r e l i g i o u s  f reedom m u s t  be  b a l a n c e d  

a g a i n s t  t h e  S t a t e ' s  i n t e r e s t  p r e s e r v i n g  l i f e .  S,t,% Bary's 

Hosp i t a l  v. Ramsey, 465 So. 2d 666, 668 (1985). 

I n  t h e  c o n t e x t  o f  f reedom of  r e l i g i o n ,  t h e  i n t e r e s t  o f  t h e  

s t a t e  s h o u l d  weaken and  t h e  i n d i v i d u a l ' s  i n t e r e s t  i n  r e l i g i o u s  

f reedom s h o u l d  s t r e g t h e n  a s  t h e  degree o f  i n f r i n g e m e n t  on t h e  

r e l i g i o u s  b e l i e f  grows. The l o g i c  of s u c h  a manner o f  we igh ing  

t h e  i n d i v i d u a l ' s  r i g h t s  a g a i n s t  t h e  State's i n t e r e s t  is  s imilar  

t o  t h a t  o u t l i n e d  a b o v e  i n  t h e  r i g h t  t o  p r i v a c y  cases. Where a n  

i n t r u s i o n  on a n  i n d i v i d u a l ' s  r e l i g i o u s  b e l i e f  i s  s u c h  t h a t  it 

effects an i n d i v i d u a l ' s  r i g h t  t o  e te rna l  s a l v a t i o n ,  a s  he o r  s h e  

b e l i e v e s  it, then  t h e  i n t r u s i o n  is  great.  B u t  where an i n t r u s i o n  

on an  i n d i v i d u a l ' s  r e l i g i o u s  b e l i e f  does n o t  e f f e c t  h i s  o r  h e r  

s p i r i t u a l  l i f e  o r  s a l v a t i o n ,  as he  or s h e  b e l i e v e s  it, then  t h e  

i n t r u s i o n  is  s u b s t a n t i a l l y  weaker. 

a 

I t  i s  i m p o r t a n t  t o  r e c o g n i z e  t h a t  b e f o r e  any  measure o f  

" in t rus ion"  on an i n d i v i d u a l ' s  r i g h t  of  r e l i g i o u s  freedom can be 

d e t e r m i n e d ,  t h e  p a r t i c u l a r  r e l i g i o u s  b e l i e f  t h a t  i n d i v i d u a l  

h o l d s  m u s t  be a s c e r t a i n e d .  what  i s  t h e  r e l i g i o u s  b e l i e f  i s  

determined s o l e l y  by what t h e  i n d i v i d u a l  b e l i e v e s  it is, t h a t  is 

t o  s a y  it i s  a p u r e l y  s u b j e c t i v e  d e t e r m i n a t i o n .  Once t h e  t r i e r  

of f a c t  has  d e t e r m i n e d  from t h e  i n d i v i d u a l  w h a t  t h e  r e l i g i o u s  

b e l i e f  is ,  h e  is i n  a p o s i t i o n  where h e  c a n  d e t e r m i n e  i f  t h e  

0 
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proposed i n t r u s i o n  is  a minimal or s u b s t a n t i a l  i n t r u s i o n  on t h e  

i n d i v i d u a l ' s  r i g h t  t o  r e l i g i o u s  freedom. Again,  it i s  t h e  

i n d i v i d u a l  who d e f i n e s  what is  h i s  o r  h e r  bel ief .  

The i n q u i r y  as  t o  what are an i n d i v i d u a l ' s  b e l i e f s  has  been 

u n d e r t a k e n  by t h e  c o u r t s .  ex. re_l_,Swann v. P_a_c_k_, 527 S.W. 2d 99 

(Tenn. 1975), V_girgd_ S t a t e s  v. Kuch, 288 F. Supp. 439 (D.D.C. 

1968). S u c h  i n q u i r y  may be made a s  t o  what b e l i e f s  a r e  c e n t r a l  

and p r i m a r y ,  a s  opposed t o  c o l l a t e r a l .  S t a t e  v. ivhjtk&gqham, 1 9  

A r i z .  App 27, 504 P.2d 950 (Ar i z .  1973), P _ e _ o _ ~ l _ e _  v. Woody, 6 1  

Col.2d 716, 394 P.2d 813 (Cal .  1964) 

I n  measuring t h e  degree of i n t r u s i o n  on r e l i g i o u s  freedom i n  

t h e  con tex t  of blood t r a n s f u s i o n  refusals,  t h e  c o u r t s  have made 

an  i m p o r t a n t  d i s t i n c t i o n  based upon two d i f f e r e n t  b e l i e f s  h e l d  

among i n d i v i d u a l  Jehovah's Wi tnesses  on t h e  s p i r i t u a l  affect  of a 

c o u r t  o r d e r e d  b l o o d  t r a n s f u s i o n .  A d i s t i n c i t o n  h a s  been made 

where  t h e  i n d i v i d u a l  J e h o v a h ' s  W i t n e s s ' s  i n t e r p r e t a t i o n  o f  

r e l i g i o u s  d o c t r i n e w a s  t h a t  s h e m u s t  d i e  r a t h e r t h a n c o n s g g r t o  a 

b l o o d  t r a n s f u s i o n ,  a s  o p p o s e d  t o  a n  i n d i v i d u a l  whose  

i n t e r p r e t a t i o n  i s  t h a t  h e  o r  s h e  m u s t  d i e  r a t h e r  t h a n  recegv_e_ a 

blood t r ans fus ion .  Applicaton o,f Yh_e_ P r e s j d e n t  a_n_d_ D i r e c t o r s  o,f 

Q?o,~ge_t_ew_n_ co,Ll_e,ggr ggc,, 331 F. 2d 1000 (D.C. C i r .  1964) Where 

t o  r e c e i v e  a b l o o d  t r a n s f u s i o n ,  c o u r t  ordered o r  o t h e r w i s e ,  i s  

b e l i e v e d  by t h e  i n d i v i d u a l  J e h o v a h ' s  w i t n e s s  t o  r e s u l t  i n  t h e  

l o s s  of e t e r n a l  l i f e  - t h e  i n t r u s o n  on h i s  r e l i g i o u s  freedom is 

s u b s t a n t i a l .  C o n t r a r i w i s e ,  where t h e  i n d i v i d u a l  J e h o v a h ' s  

W i t n e s s  b e l i e v e s  t h a t  h e  i s  f o r b i d d e n  t o  c o n s e n t  t o  a b l o o d  

t r a n s f u s i o n ,  b u t  t h a t  a c o u r t  o r d e r e d  t r a n s f u s i o n  h a s  no e f f e c t  
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on his conscience or prospect for eternal life - the intrusion on 
his religious freedom is minimal. Having determined the degree of 

intrusion on the religious belief, the court can then weigh the 

right to religious freedom against the intersts of the state. A 

line of cases have recognized this distinction and the importance 

of it grows when examined in light of individual Jehovah's 

Witness dilemma due to possible excommunication for consenting to 

a blood transfusion. 

The first case setting out a balancing test based on the 

"consent/receive" dist inciton was &E&&c_at ion o,c t_h_e_ President 

a _ n _ i  Directors o,f Georqetown C_o_l_leqe, Inc., 331 F. 2d 1000 (D.D.C. 

1964) (hereinafter referred to as Gwggego_w,s). Mrs Jesse Jones 

was brought to the hospital by her husband for emergency care, 

having lost two thirds of her body's blood supply from a ruptured 

ulcer. Mrs Jones, age 25, was the mother of a seven month year 

old child. Both Mrs Jones and her husband were Jehovah's 

Witnesses. I_a_ at 1006. The physicians confirmed that Mrs Jones 

would die without blood transfusions and there was a better than 

50% chance of saving her life with them. at 1007. The 

treatment proposed by the hospital was not a single transfusion, 

but a series of transfusions. at 1003. 

Judge Wright, after application by the hospital to allow the 

transfusions, visited the hospital. Judge Wright then spoke to 

the patient's husband, Mr. Jones, who "advised me that, on 

religious grounds, he would not approve a blood transfusion for 

his wife. He said, however, that if the court ordered the 

transfusion, the responsibility was not his". at 1006-1007. 

Likewise, when Judge Wright questioned Mrs Jones whether she 
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would  oppose a court  ordered  blood t r a n s f u s i o n ,  she  stated " tha t  

it would no t  t h e n  be my r e s p o n s i b i l i t y " .  I_a_ a t  1007. 0 
The  s t a t e m e n t s  o f  Mr. a n d  Mrs J o n e s  d e l i n e a t e d  f o r  J u d g e  

W r i g h t  t h e i r  be l i e f  t h a t  t h e y  c o u l d  n o t  c o n s e n t  t o  a b l o o d  

t r a n s f u s i o n ,  bu t  would no t  res is t  r e c e i v i n g  a blood t r a n s f u s i o n  

i f  ordered by t h e  cour t .  Seeing a blood t r a n s f u s i o n  a s  a minimal 

i n t r u s i o n  on Mrs Jones'  r e l i g i o u s  freedom, Judge Wright ordered a 

l i m i t e d  number o f  t r a n s f u s i o n s  f o r  a l i m i t e d  t i m e  a s  requi red  

o n l y  t o  s a v e  her  l i fe .  a t  1003. 

D e a t h ,  t o  Mrs J o n e s ,  was n o t  a r e l i g i o u s l y  
commanded g o a l ,  b u t  an unwanted side effect  of a 
r e l i g i o u s  sc ruple  . . . Mrs J o n e s  h a d  no w i s h  t o  
be a martyr. And her r e l i g i o n  merely prevented  
h e r  c o n s e n t  t o  a t r a n s f u s i o n .  I f  t h e  law 
undertook t h e  r e s p o n s i b i l i t y  of a u t h o r i z i n g  t h e  
t r a n s f u s i o n  without  her  consent ,  no problem would 
be raised w i t h  r e s p e c t  t o  her r e l i g i o u s  p r a c t i c e .  
Thus,  t h e  effect of  t h e  order was t o  p r e s e r v e  f o r  
Mrs J o n e s  t h e  l i f e  s h e  wanted w i t h o u t  s a c r i f i c e  
of h e r  r e l i g o u s  be l ie fs .  a t  1009. 

One y e a r  a f t e r  t h e  Ge_o_rge_town case t h e r e  a r o s e  t h e  w i d e l y  

q u o t e d  f ede ra l  d e c i s o n  o f  U_n_jJe_a Skates V. George_, 239 F. SUPP. 

752 (D. Conn. 1965) wherein t h e  c o u r t  was faced w i t h  a s i t u a t i o n  

q u i t e  s i m i l a r  t o  t h a t  i n  GeorggJowg. E l i s h a s  George was a 39 

y e a r  o l d  J e h o v a h ' s  W i t n e s s  h o s p i t a l i z e d  f o r  a b l e e d i n g  u lcer .  

Mr. George was married and t h e  fa ther  of four c h i l d r e n .  a t  753 

The Veteran's Hosp i t a l  o r a l l y  a p p l i e d  t o  t h e  court  for  an order 

p e r m i t t i n g  a t r a n s f u s i o n .  T h e  c o u r t ,  b e i n g  in fo rmed  t h a t  t h e  

p a t i e n t ' s  c o n d i t i o n  was "precar ious  b u t  n o t  extreme" refused t h e  

h o s p i t a l ' s  a p p l i c a t i o n .  zfi a t  752. Seven  h o u r s  l a t e r  Mr 

George's cond i t ion  became c r i t i c a l  and t h e  government's a t t o r n e y  

a p p l i e d  i n  wr i t i ng .  a t  753. 



Judge Zampano then  went  t o  t h e  h o s p i t a l  and in t e rv i ewed  Mr 

George who t o l d  h im h e  would  r a t h e r  d i e  t h a n  a_qge_e_ t o  a b lood  

t r a n s f u s i o n , b u t w o u l d  L e _ c _ e _ j y e _ o n e i f t h e c o u r t s o  o r d e r e d w i t h  a 

c 1 ear conscience.  

When t h e  c o u r t  in t roduced  h i m s e l f ,  George's f i r s t  
remarks were t h a t  h e  w o u l d  n o t  a g r e e  t o  b e  
t r a n s f u s e d  b u t  would i n  no way r e s i s t  a c o u r t  
o r d e r  p e r m i t t i n g  i t ,  because it would be t h e  
cour t ' s  w i l l  and  n o t  h i s  own. H i s  " c o n s c i e n c e  
was c l ea r " ,  and t h e  r e s p o n s i b i l i t y  f o r  t h e  ac t  
was "upon t h e  cour t ' s  c o n s c i e n c e "  . . . 
. . . T h e  c o u r t  a d v i s e d  George it had  no power t o  
f o r c e  a t r a n s f u s i o n  upon h im,  and  he  was f r e e  t o  
res is t  t h e  t r a n s f u s i o n ,  even by t h e  rather s imple  
p h y s i c a l  maneuver o f  p l a c i n g  h i s  hand o v e r  t h e  
area t o  be i n j e c t e d  by t h e  needle .  George stated 
h e  w o u l d  " i n  no  way" r e s i s t  t h e  d o c t o r ' s  a c t i o n s  
once t h e  c o u r t  order was signed. La a t  753 

The c o u r t  t h e n  s i g n e d  t h e  o r d e r  a l l o w i n g  t h e  h o s p i t a l  t o  

a d m i n i s t e r  a s  many b l o o d  t r a n s f u s i o n s  a s  i n  t h e  p h y s i c i a n ' s  

opinion were necessary  t o  s a v e  t h e  p a t i e n t ' s  l i fe .  Ep, a t  753. 

T h e  t e s t i m o n y  o f  E l i s h a s  G e o r g e  c l e a r l y  d e f i n e d  h i s  

r e l ig ious  bel ief  t o  Judge Zampano. W h i l e  Mr. George was unable  

t o  c o n s e n t  t o  a c o u r t  o r d e r e d  b l o o d  t r a n s f u s i o n  d u e  t o  h i s  

r e l i g i o u s  be l i e f ,  h e  was able  t o  r e c e i v e  a b lood  t r a n s f u s i o n  w i t h  

"a c l e a r  consc ience" .  When M r .  George d e f i n e d  t h i s  r e l i g i o u s  

be l i e f ,  Judge Zampano was a b l e  t o  ba l ance  t h e  degree of i n t r u s i o n  

a b l o o d  t r a n s f u s i o n  would  h a v e  on t h a t  b e l i e f  a g a i n s t  t h e  

i n t e r e s t  of State. 

The c o u r t  i n  George_ used t h e  same approach a s  i n  Georqetgyv 

and  a d o p t e d  i t ' s  r a t i o n a l e .  a t  754. T h e  Ge_o_rqe_ c o u r t  a l s o  

i n f e r r e d  t h a t  t h e  p r o g n o s i s  o f  t h e  p a t i e n t  was an  i m p o r t a n t  

e l e m e n t  i n  t h e  b a l a n c i n g  t e s t .  When Mr. George 's  c o n d i t i o n  was 

" p r e c a r i o u s  b u t  n o t  ex t reme"  t h e  c o u r t  refused t o  act .  a t  
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752. B u t  when t h e  p a t i e n t ' s  c o n d i t i o n  was extreme t h e  c o u r t  d i d  

act .  a t  753. 

T h e  a n a l y s i s  u s e d  i n  G_e_o_gqe_ was a p p l i e d  t o  a d i f f e r e n t  

b e l i e f  w i t h  a d i f f e r e n t  r e s u l t  a t  Ln, t_h_e_ M_a_t_t_e_g o_f_ Qs_b_o_gn_e_, 294 

A.2d 372 (D.C. 1972). C h a r l e s  Osborne,  a 34 y e a r  o l d  f a t h e r  o f  

two c h i l d r e n ,  was a d m i t t e d  t o  t h e  h o s p i t a l  w i t h  i n j u r i e s  and  

i n t e r n a l  b l e e d i n g  a s  a r e s u l t  of a t r e e  f a l l i n g  on him. When t h e  

n e e d  f o r  a b l o o d  t r a n s f u s i o n  a r o s e ,  Mr. O s b o r n e ,  b e i n g  a 

J e h o v a h ' s  Wi tness ,  refused and  t h e  h o s p i t a l  a p p l i e d  t o  t h e  

Super ior  Court f o r  permission f o r  t h e  t r ans fus ion .  I_a_ a t  373. 

T h e  h o s p i t a l  f i l e d  a p e t i t i o n  w i t h  J u d g e  Bacon of  t h e  

S u p e r i o r  C o u r t  w h i c h  h e l d  a h e a r i n g  t h e  n i g h t  o f  t h e  a c c i d e n t  

wherein t h e  p a t i e n t ' s  wife, brother and g randfa the r  t e s t i f i ed  f o r  

no t r a n s f u s i o n .  J u d g e  Bacon was i n i t i a l l y  c o n c e r n e d  a b o u t  t h e  

c a p a c i t y o f  M r . O s b o r n e t o m a k e  a d e c i s i o n a n d o n l y  a f t e r  c o u n s e l  

f o r  t h e  h o s p i t a l  c o n f i r m e d  t h a t  Osborne was l u c i d  was t h e  

p e t i t i o n  d e n i e d .  a t  373. T h e  f o l l o w i n g  day  a r e q u e s t  f o r  

r econs ide ra t ion  was made and denied a f t e r  Judge Bacon cons idered  

t h e  n e e d s  o f  t h e  c h i l d r e n .  a t  374. An e x p e d i t e d  a p p e a l  was 

t h e n  made t o  t h e  D i s t r i c t  o f  Columbia Cour t  of Appeal  who 

directed Judge Bacon t o  conduct a t h i r d  hear ing  a t  t h e  bedside of 

t h e  p a t i e n t .  I_G at 373. 

0 

T h e  f i r s t  r e a s o n  a b e d s i d e  h e a r i n g  was o r d e r e d  was t o  

d e t e r m i n e  i f  Mr. Osborne was compe ten t  t o  make a r a t i o n a l  

d e c i s i o n ,  p a r t i c u l a r i l y  i n  v i ew o f  t h e  p o s s i b l e  impai rment  of  

judgment due  t o  d rugs .  a t  374. A s  i n  t h e  p r i v a c y  c a s e s  t h e  

t h r e s h o l d  q u e s t i o n  i s :  Has t h e  i n d i v i d u a l  a s s e r t e d  h i s  
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individual right to freedom of religion? Once it has been 

ascertained that the right has been asserted, the courts balance 

the interests of the State against it. 

The second reason for the Court of Appeals ordering the 

bedside hearing was to direct Judge Bacon to ask Mr. Osborne if 

he would be deprived of the opportunity for weverlasting life" if 

a transfusion were ordered by the court. at 374. When so 

questioned Mr. Osborne responded "yes" and expressed his belief 

that he would be deprived of everlasting life even if he 

involuntarily received a transfusion. Lfl at 375. 

The Osborng court recognized that some Jehovah's Witnesses 

hold to the belief that they must refuse consent to a 

transfusion, but that a court ordered transfusion has no 

detrimental effect on their spiritual salvation. 

An additional consideration which impelled us to 
order that bedside hearing was doubt on the 
initial record whether the patient, if forced to 
undergo the blood transfusion, would consider 
himself blameless to the extent that his 
religious life would be unaffected... 

In QgL~~gfl gt,af,e,s, v. Georqg ...the court was faced 
with a patient who took the view that if forced 
" [h] is 'conscience was clear' and the 
responsibility for the act was 'upon the court's 
conscience'..." Lfl at 753. The patient in 
G_e_o_ggg stated that he would not resist a court 
ordered blood transfusion. I t  seemed p o s s i b l e  
t h a t  t h e  same v i e w w o u l d b e t a k e n b y  t h i s  p a t i e n t  
i f  he were questioned i n  the  same way. at 375 
(emphasis added). 

The Qs,b_o_gge_ court went on to recognize that other Jehovah's 

Witnesses believe they cannot receive an involuntary transfusion 

without losing eternal life. 
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However, h e  [ C h a r l e s  Osborne]  expressed t h e  
b e l i e f  t h a t  h e  was a c c o u n t a b l e  t o  God, i n  t h e  
s e n s e  of  a l o s s  o f  e v e r l a s t i n g  l i f e ,  i f  h e  
u n w i l l i n g l y  r e c e i v e d  w h o l e  b l o o d  t h r o u g h  
t r ans fus ion .  gfl a t  375 

The Osborne c o u r t  i m p l i e s  t h a t  had Mr. Osborne h e l d  t h e  same 

b e l i e f  a s  Mr. George on t h e  e f f e c t  which  a c o u r t  o r d e r e d  b l o o d  

t r a n s f u s i o n  would have on h i s  r e l i g i o u s  l i f e ,  t hen  t h e  r u l i n g  i n  

Georqg would have been adopted by t h e  Osborne cour t .  

I n  Osborne, t h e  c o u r t  c l e a r l y  recognized t h a t  t h e  degree of 

i n t r u s i o n  a c o u r t  o r d e r e d  b l o o d  t r a n s f u s i o n  would h a v e  on t h e  

r e l i g i o u s  b e l i e f  of E l i h a s  George was min ima l ,  s i n c e  i t  had  no 

e f f ec t  on  h i s  c o n s c i e n c e  or  h i s  c h a n c e s  of e v e r l a s t i n g  l i f e  

because he  had not  consented t o  it. The c o u r t  f u r t h e r  recognized 

a c o u r t  ordered t r a n s f u s i o n  would require a s u b s t a n t i a l  i n t r u s i o n  

on t h e  r e l i g i o u s  bel ief  of  C h a r l e s  Osborne who b e l i e v e d  it  would 

d e p r i v e  h i m  o f  e v e r l a s t i n g  l i f e  r ega rd le s s  of whe the r  h e  

consented o r  not .  

T h e  Qs_b_o_gge_ a n a l y s i s  was a d o p t e d  i n  F l o r i d a  t h r o u g h  EL, 

Mary's H_o_sgFt,it!, v. R a m s e y ,  465 So 2d 666 ( 9 t h  DCA 1985). ga_m_s_ey 

d e a l t  w i t h  a 27 y e a r  o l d  J e h o v a h ' s  W i t n e s s  who was i n  need  o f  a 

blood t r a n s f u s i o n  due t o  a kidney disease. &fl a t  667. 

T h e  d e c i s i o n  d o e s  n o t  d i s c l o s e  a n y  s t a t e m e n t s  o f  t h e  

p a t i e n t ,  Mark  Ramsey, b u t  t h e  c o u r t  summarized h i s  be l ie f  as: 

... t h i s  p a r t i c u l a r  p a t i e n t  is a Jehovah's Witness 
and h i s  deep ly  h e l d  f a i t h  teaches t h a t  i n g e s t i o n  
of who le  b lood  w i l l  deny h im b o t h  r e s u r r e c t i o n  
and e t e r n a l  l i f e .  La a t  668 

Such  a b e l i e f  p u t  Mark Ramsey i n  t h e  p a r a m e t e r s  of  t h e  Qs_b_o_r_n_e_ 

d e c i s i o n ,  w h e r e i n  t o  re_c_e_&v_e_ w h o l e  b l o o d  would d e p r i v e  h i m  o f  

e t e r n a l  l i f e .  The  c o u r t  i n  gamsey c i t e d  "rg t_h_e_ g a t t e r  o,f 
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h 

Qs_b_o_rn_e_" a s  t h e  s o l e  a u t h o r i t y  f o r  h o l d i n g  M a r k  Ramsey's  

i n d i v i d u a l  r i g h t s  outweigh t h e  State's i n t e r e s t  i n  p e r s e r v i n g  
\ 

h i s  l i f e .  

S i n c e  Mr. Ramsey's b e l i e f  a s  s t a t e d  by t h e  c o u r t  was t h a t  

t h e  r e c e i v i n q  of  a blood t r a n s f u s i o n  would cost him e t e r n a l  l i f e ,  

t h e  i n t r u s i o n  on h i s  r e l i g o u s  bel ief  would have been s u b s t a n t i a l  

- t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appeal  r u l e d  a c c o r d i n g l y  i n  

denying a c o u r t  o rdered  t r ans fus ion .  

I n  d e t e r m i n i n g  t h e  case before  t h e  c o u r t ,  Wo_n_s_ v. P_u_b_~tc_ 
H_e_a_&t_h_ Tgu,s,g o,f Qa_dg County,  c o n s i d e r a t i o n  s h o u l d  be g i v e n  t o  

e x a c t l y  wha t  was t h e  r e l i g i o u s  b e l i e f  b e i n g  a s se r t ed  by Norma 

Wons. Is it a b e l i e f  s u c h  a s  i n  Osborng and  Ramsey t h a t  t o  

r e c e i v e  e v e n  a c o u r t  o r d e r e d  b l o o d  t r a n s f u s i o n  would r e s u l t  i n  

t h e  loss of e t e r n a l  l i f e ?  I f  so, t h e n  t h e  i n t r u s i o n  on her 

r e l i g i o u s  b e l i e f  by a c o u r t  o r d e r e d  b l o o d  t r a n s f u s i o n  i s  

s u b s t a n t i a l l y  great. O r  is her be l ie f  similar t o  E l i h a s  George 

whose  b e l i e f  f o r b i d  h i m  o n l y  f r o m  c o n s e n t i n g  t o  a b l o o d  

t r a n s f u s i o n ,  b u t  i f  t h e  c o u r t  o r d e r e d  t h e  t r a n s f u s i o n  it w o u l d  

n o t  effect  h i s  e t e r n a l  l i f e  and l e f t  h i s  "conscience clear'. I f  

t h e  l a t t e r  be l ie f  is h e l d ,  t hen  a blood t r a n s f u s i o n  is a minimal 

i n t r u s i o n  on h e r  b e l i e f .  T h e  A m i c u s  n o t e s  w i t h  i n t e r e s t  t h e  

comment o f  Norma Wons a f t e r  t h e  c o u r t  ordered t r a n s f u s i o n  when 

ques t ioned  on whether  s h e  b e l i e v e d  she  would be punished by God: 

"NO, it was done a g a i n s t  my w i s h e s " ,  s h e  s a i d .  
'In God's eyes  I w i l l  no t  be blamed". 

M i a m i  H e r a l d ,  J a n u a r y  1 9 ,  1987 ( P a g e  3 of  
Appendix t o  P e t i t o n e r ' s  Reply B r i e f )  

L i k e w i s e ,  t h e  Order of Judge Newbold recites o n l y  her f a i lu re  t o  

c o n s e n t .  ( P a r a g r a p h s  3 , 4  and  7 o f  t h e  Order ,  p a g e s  51-52 o f  
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Appendix t o  P e t i t i o n e r ' s  b r i e f )  

Tha t  Norma Wons, who a l r e a d y  r ece ived  a c o u r t  o rdered  b lood  

t r a n s f u s i o n ,  is s p i r i t u a l l y  b l a m e l e s s  c l e a r l y  i n d i c a t e d  t h a t  she 

h o l d s  a belief l i k e  t h a t  i n  Georqg. I f  s h e  had a bel ief  s imilar  

t o  t h a t  i n  Osborng s h e  would be a c c o u n t a b l e  t o  God e v e n  though  

t h e  t r a n s f u s i o n  was i n v o l u n t a r y .  T h u s ,  t h e  i n t r u s i o n  on t h e  

r i g h t  of r e l i g i o u s  freedom of Mrs Wons has  been min ima l .  

A t  t h i s  p o i n t  A m i c u s  w o u l d  s u g g e s t  t h a t ,  a s  i n  t h e  p r i v a c y  

cases, t h e  cond i t ion  of t h e  p a t i e n t ,  be considered an element  t o  

be w e i g h e d  a l o n g  w i t h  t h e  degree o f  i n t r u s i o n  on t h e  r e l i g i o u s  

belief.  where t h e  Jehovah's w i tnes s  is not  near  death,  t hen  h i s  

r i g h t  t o  r e l i g i o u s  f reedom s h o u l d  n o t  be o v e r r i d e n  by t h e  

i n t e r e s t s  o f  t h e  S t a t e  and h i s  r e fusa l  o f  a b l o o d  t r a n s f u s i o n  

honored.  I t  is  o n l y  when t h e  i n t r u s i o n  on h i s  r e l i g i o u s  b e l i e f  

i s  minimal  a_n_xJ he  i s  n e a r  d e a t h  t h a t  t h e  i n t e r e s t  of t h e  S t a t e  

shou ld  o v e r r i d e  t h e  r i g h t  t o  r e l i g i o u s  freedom. 

Under t h i s  a n a l y s i s  t h e  o r d e r  o f  J u d g e  Newhold s h o u l d  be  

affirmed, b u t  any f u r t h e r  proposed blood t r a n s f u s i o n s  t o  Mrs Wons 

be sub jec t  t o  a ba lanc ing  t e s t  which takes i n t o  c o n s i d e r a t i o n  t h e  

s e r i o u s n e s s  of h e r  condi ton a t  t h a t  t i m e .  

W h i l e  i t  is  t h e  b e l i e f  o f  t h e  i n d i v i d u a l  w h i c h  is 

paramount ,  t h e  be l i e f  o f  t h e  m a j o r i t y  of J e h o v a h ' s  W i t n e s s e s  i n  

F l o r i d a  i s  t h a t  i f  a c o u r t  o r d e r e d  b l o o d  t r a n s f u s i o n  i s  

a d m i n i s t e r e d  t o  a J e h o v a h ' s  w i t n e s s  w i t h o u t  h i s  o r  h e r  c o n s e n t ,  

t h e n  h e  o r  she r e m a i n s  s p i r i t u a l l y  blameless.  Such a b e l i e f  

a t t r i b u t e s  t h e  s i n  o r  "blood g u i l t "  t o  t h e  c o u r t  which ordered  

t h e  t r a n s f u s i o n  and h o l d s  t h e  i n d i v i d u a l  J e h o v a h ' s  W i t n e s s  
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spiritually blameless, as noted by Judge Wright in Georqetown at 

1009. 

This court is fortunate in having the Watchtower Bible and 

Tract Society appear before it as an Amicus Curiae. The brief 

submitted by the Amicus Curiae, Watchtower Bible and Tract 

Society, seems to imply that the official teaching of the 

religion is that a court ordered blood transfusion given against 

the consent of the Jehovah's Witness results in a loss of his or 

her spiritual life.1 With the Amicus, Watchtower Bible and Tract 

Society, appearing before the court, the question which we pose 

to and request that the court ask the Watchtower Bible and Tract 

Society, is specifically: 

UNDER THE OFFICIAL TEACHINGS OF THE 

WATCHTOWER BIBLE AND TRACT SOCIETY, WHAT "GRAVE 

SPIRITUAL LOSS" WILL A JEHOVAH'S WITNESS INCUR WHO 

IS ADMINISTERED A COURT ORDERED BLOOD TRANSFUSION 

TO WHICH SHE OR HE HAS NOT CONSENTED? 

1 "It is the transfusion, trre bloo se f, that is 
objectionable irrespective of who gives the consent." Brief of 
the Amicus Curiae, Watchtower Bible and Tract Society, at Page 
6. 

". . . for them any medical risk does not begin to outweigh 
the grave spiritual loss they would risk by being forced to 
submit to a transfusion." Brief of the Amicus Curiae, watchtower 
Bible and Tract Society, at page 5 .  
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THE PRACTICE OF THE WATCHTOWER BIBLE AND TRACT SOCIETY IN 
EXCOMMUNICATING ANY JEHOVAH'S WITNESS WHO CONSENTS TO A BLOOD 
TRANSFUSION YHILLSI' THE RIGHT OF THE INDIVIDUAL TO CHOSE LIFE. 

Certain cases reviewed herein such as - -  In the Matter - of 

Osborne, supra, reveals an adament Jehovah's Witness who 

obviously would prefer death than compromise in any fashion his 

belief on refusing a blood transfusion. Yet a review also 

reveals another pattern wherein the Jehovah's Witness is 

equivocal and appears to be saying "yes and no" at the same time. 

In United States - v. Georqe, supra, Elihas George who had 

been a Jehovah's Witness for less than two years would not even 

so much as put his hand on his arm to prevent a transfusion, but 

would not consent to the transfusion. Mr. George did not move to 

set aside the initial court order requiring a series of transfusions. 

Likewise, when a series of blood transfusions were ordered for 

Mrs. Jones in Georgetown she did not move to set aside the order 

until ten days after it had become "functus officio" by it's own 

terms and her life was no longer in danger. Id at 1003, footnote 8. 

The inconsistent behavior in Georqe and Georqetown may be 

understood when one realizes the dilemma the Jehovah's Witness 

finds himself in when requiring a life saving blood transfusion 

due to the practice of the Watchtower Bible and Tract Society in 

"disf ellowshiping" persons who consent to a transfusion. 

When a person enters the Jehovah Witness organization he or 

she is encouraged to associate only with other Jehovah's 

Witnesses, since all other persons are part of the devil's system 

which the Watchtower Bible and Tract Society refers to as 
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"Babylon the Great". The Truth That Leads to Eternal Life 

Watchtower Bible and Tract Society of New York, Inc., p,  133 

- -1 

(1968). 

Should a Jehovah's Witness fail to adhere to certain of the 

mandates set out by the the Watchtower Bible and Tract Society he 

or she is subject to being excommunicated from the Jehovah's 

Witness organization. This status of being excommunicated is 

referred to by the FJatchtower Bible and Tract Society as being 

"disfellowshiped." Watchtower, September 9, 1981 , p.23. 
Should a Jehovah's Witness be "disfellowshiped", all other 

Jehovah's Witnesses are forbidden to associate with him or her by 

giving even so much as a greeting to that person. Watchtower, 

September 15, 1981, p. 25. There is to be no communication with a 

"disfellowshiped" person, unless necessary to conduct business or 

legal obligations. Watchtower, July 1 , 1963, p,  41 3. This 

treatment of a "disfellowshiped" person is required to be carried 0 
out by family members who are Jehovah's Witnesses, as well as, 

friends and acquaintances, Watchtower, September 15, 1981, p.29. 

Should a Jehovah's Witness in good standing associate with one 

who is "disfellowshiped", then that Jehovah's Witness is subject 

to also being disfellowshiped. Watchtower, September 15, 1981, 

p. 25-26. 

The voluntary acceptance of a blood transfusion by a 

Jehovah's Witness is a grounds disfellowshipment as it is 

considered a violation of God's law as interpreted by the 

Watchtower Bible and Tract Society. Watchtower, January 15, 

1961, p. 63-74. 

2 3  



A court ordered blood transfusion to a Jehovah's Witness 

0 does not constitute grounds for disfellowshipment. 

The answer for a Jehovah's Witness who finds himself in this 

dilemma is best stated by Judge Wright in Georqetown: 

. . . If the law undertook the responsibility 
of authorizing the transfusion without her consent, 
no problem would be raised with respect to her 
religious practice. Thus, the effect of the order 
was to preserve for Mrs. Jones the life she wanted 
without sacrifice of her religious beliefs. Id at 
1009. 

In reality Judge Wright was preserving for Mrs. Jones more than 

just her life he was also delivering her from the prospect of 

being shunned by her family and friends for chosing life. 

Should a Jehovah's Witness require a blood transfusion to 

remain alive then he or she in the absence of intervention by the 

State, faces only two options both of which put him or her in a 

no win'' situation, Only a court ordered blood transfusion will a 'I 

preserve their life, while allowing them to avoid being 

"disfellowshiped" with it's emotional toll. 
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C O N C L U S I O N  

T h e  A m i c u s  C u r i a e ,  C h r i s t i a n  I n f o r m a t i o n  S e r v i c e ,  Inc., 

w o u l d  r e s p e c t f u l l y  request t h a t  t h e  c o u r t  a f f i r m  t h a t  t h e  

p r e s e r v a t i o n  of l i f e  i s  a v a l i d  State i n t e r e s t  i n  t h e  con tex t  of 

t h e  r e f u s a l  o f  medical t r e a t m e n t  cases and a s  s u c h  is  t o  be 

balanced a g a i n s t  t h e  i n d i v i d u a l ' s  r i g h t s  t o  p r i v a c y  and freedom 

of r e l i g i o n .  

T h a t  t h e  court  se t  f o r t h  t h e  c lear  and l o g i c a l  t e s t  below 

whereby t h e  c o u r t s  i n  t h e  S ta te  of F l o r i d a  can ba lance  t h e  r i g h t s  

o f  t h e  i n d i v i d u a l  a g a i n s t  t h e  i n t e r s t s  o f  t h e  S t a t e  i n  t h e  

con tex t  of a refusal  of medical t r ea tmen t  case. 

F i r s t ,  t h a t  t h i s  c o u r t  s e t  t h e  t h r e s h o l d  q u e s t i o n  t o  be 

w h e t h e r  t h e  i n d i v i d u a l  has  c o m p e t e n t l y  a s se r t ed  h i s  r i g h t  t o  

p r i v a c y  and/or r e l i g i o u s  freedom. 

a When t h e  r i g h t  t o  p r i v a c y  h a s  been competent ly  asserted or 

a s c e r t a i n e d  when t h e  i n d i v i d u a l  i s  i n c o m p e t e n t ,  t h a t  t h e  c o u r t  

w e i g h  t h e  d e g r e e  o f  b o d i l y  i n t r u s i o n  and  t h e  p r o g n o s i s  o f  t h e  

i n d i v i d u a l  when b a l a n c i n g  t h e  i n d i v i d u a l ' s  r i g h t  t o  p r i v a c y  

a g a i n s t  t h e  S t a t e ' s  i n t e r e s t  i n  p r e s e r v i n g  l i f e  and  p r o t e c t i n g  

t h i r d  p a r t i e s .  

When t h e  r i g h t  t o  r e l i g i o u s  f reedom h a s  been c o m p e t e n t l y  

a s s e r t e d  o r  a s c e r t a i n e d  a s  a ground f o r  r e f u s i n g  medical 

t rea tment ,  t h a t  t h e  t r i e r  of f ac t  determine from t h e  i n d i v i d u a l  

w h a t  i s  t h e  r e l i g i o u s  b e l i e f  w h i c h  i s  b e i n g  asser ted .  Once t h e  

r e l i g i o u s  b e l i e f  i s  d e f i n e d ,  t h a t  t h e  c o u r t  w e i g h  t h e  degree of 

i n t r u s i o n  on t h e  b e l i e f  and w h e t h e r  t h e  p a t i e n t  i s  near  d e a t h  

when b a l a n c i n g  t h e  i n d i v i d u a l ' s  r i g h t  t o  r e l i g i o u s  f reedom 
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a g a i n s t  t h e  S t a t e ' s  i n t e r e s t  i n  p r e s e r v i n g  l i f e  and p r o t e c t i n g  

minor c h i l d r e n .  

The Amicus would f i n a l l y  r eques t  t h a t  i n  t h e  c a s e  be fo re  t h e  

c o u r t  be a n a l y z e d  under  t h e  f o r e g o i n g  t e s t s  and t h a t  J u d g e  

Newbold's order  be affirmed. 

Respec t ive ly  submi t t ed ,  
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