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INTRODUCTION 

Respondent i n  t h e s e  p roceed ings  w i l l  be r e f e r r e d  t o  a s  such 

o r  a s  "Mr. Greenberg."  Complainant w i l l  be r e f e r r e d  t o  a s  "The 

F l o r i d a  B a r n  o r  a s  " t h e  Bar ."  

Refe rences  t o  t h e  B a r ' s  e x h i b i t s  s h a l l  be by t h e  d e s i g n a t i o n  

"Bar Ex." fo l lowed  by t h e  a p p r o p r i a t e  number, and r e f e r e n c e s  t o  

Responden t ' s  e x h i b i t s  s h a l l  be by "R. Ex." and f o l l o w e d  by t h e  

e x h i b i t  number. 



STATEMENT OF THE CASE AND OF THE FACTS 

On F e b r u a r y  3 ,  1 9 8 7 ,  The F l o r i d a  Bar  f i l e d  i t s  f o r m a l  

compla in t ,  c h a r g i n g  Respondent w i t h  v i o l a t i n g  v a r i o u s  p r o v i s i o n s  

of  t h e  Code of P r o f e s s i o n a l  R e s p o n s i b i l i t y  a s  a  r e s u l t  of h i s  

c o n v i c t i o n ,  on J u n e  25,  1985,  on two c o u n t s  of  f e l o n i o u s  conduct .  

A s  a  r e s u l t  o f  R e s p o n d e n t ' s  c o n v i c t i o n ,  h e  was  a u t o m a t i c a l l y  

suspended from t h e  p r a c t i c e  of law f o r  a  p e r i o d  o f  n o t  less t h a n  

t h r e e  y e a r s ,  e f f e c t i v e  J u l y  2 3 ,  1 9 8 5 .  The F l o r i d a  Bar  v .  

Greenberq,  480 So.2d 1284 ( F l a .  1 9 8 5 ) .  

F i n a l  h e a r i n g  on t h e  B a r ' s  c a s e  was h e l d  on J u n e  26,  1987. 

The r e f e r e e ' s  r e p o r t ,  d a t e d  October  1 6 ,  1987,  was d u l y  f i l e d  i n  

t h i s  Court .  

The F l o r i d a  Bar h a s  appea led  t h a t  p o r t i o n  of  t h e  r e f e r e e ' s  

@ r e p o r t  i n  which h e  recommended t h a t  P e t i t i o n e r  be d i s b a r r e d  f o r  

t h r e e  y e a r s  n u n c  p r o  t u n c  J u l y  2 3 ,  1 9 8 5 .  R e s p o n d e n t  c r o s s -  

a p p e a l s  and a s k s  t h e  Cour t  t o  suspend Respondent f o r  t h r e e  y e a r s  

nunc p r o  t u n c  J u l y  23,  1985. 

Respondent h a s  no q u a r r e l  w i t h  t h e  accuracy  of t h e  s t a t e m e n t  

o f  f a c t s  i n c l u d e d  i n  t h e  B a r ' s  b r i e f .  However,  b e c a u s e  t h a t  

s t a t e m e n t  of f a c t s  d i d  n o t  i n c l u d e  t h e  s u b s t a n t i a l  m i t i g a t i n g  

ev idence  p r e s e n t e d  t o  t h e  r e f e r e e ,  Respondent he reby  supplements  

t h e  s t a t e m e n t  of  f a c t s  f i l e d  by t h e  Bar. 

A t  f i n a l  h e a r i n g ,  R e s p o n d e n t  p r e s e n t e d  s i x  w i t n e s s e s  who 

t e s t i f i e d  o n  h i s  b e h a l f  a s  t o  h i s  c h a r a c t e r  a n d  a s  t o  t h e  

s u b s t a n t i a l  amount of  t i m e  t h a t  Respondent h a s  s p e n t  do ing  work 

f o r  t h e  good of  h i s  community. Respondent a l s o  t e s t i f i e d  i n  h i s  

@ own b e h a l f .  



• T h e  f i r s t  w i t n e s s  t o  t e s t i f y  f o r  R e s p o n d e n t  w a s  J o n i  

Goodman, t h e  C i r c u i t  D i r e c t o r  of t h e  S t a t e  of F l o r i d a  Guardian 

Ad L i t e m  program i n  t h e  E leven th  J u d i c i a l  C i r c u i t  ( h e r e i n a f t e r  

r e f e r r e d  t o  a s  t h e  "GAL" program.) 

M s .  Goodman t e s t i f i e d  a s  t o  Responden t ' s  s u b s t a n t i a l  work 

f o r  t h e  GAL program on a  p r o  bono b a s i s .  She d e s c r i b e d  i n  d e t a i l  

one of t h e  more complex c a s e s  t h a t  r e sponden t  took  i n  which s h e  

g u e s s e d  t h a t  h e  s p e n t  50  o r  6 0  h o u r s  t i m e  s e c u r i n g  f i n a n c i a l  

s u p p o r t  f o r  a  s e v e r e l y  r e t a r d e d  c h i l d  i n  s t a t e  cus tody  (TR 19- 

2 0 ) .  S h e  a l s o  p o i n t e d  o u t  t h a t ,  u n l i k e  mos t  l a w y e r s ,  when 

R e s p o n d e n t  was  w r a p p i n g  up  o n e  o f  h i s  GAL c a s e s ,  h e  would  

approach h e r  and a s k  f o r  a  new one (TR 2 0 ) .  She p o i n t e d  o u t  t h a t  

Respondent had a  " s t r o n g  s o c i a l  c o n s c i e n c e n  (TR 2 1 ) ,  and t h a t  s h e  

b e l i e v e d  h e  was c a p a b l e  of r e h a b i l i t a t i n g  h i m s e l f  and once a g a i n  

becoming a n  a s s e t  t o  t h e  Bar (TR 2 1 ) .  

M s .  Goodman a l s o  p o i n t e d  o u t  t h a t  Respondent had a l s o  t a k e n  

s t e p s  t o  beg in  working f o r  t h e  GAL program a s  a  l a y  v o l u n t e e r .  

The program a c c e p t e d  Respondent a s  a  v o l u n t e e r  a f t e r  M s .  Goodman 

c l e a r e d  h i s  p a r t i c i p a t i o n  w i t h  t h e  s u p e r v i s o r  of t h e  program, 

J u d g e  G l a d s t o n e .  M s .  Goodman t e s t i f i e d  t h a t  J u d g e  G l a d s t o n e  

s t a t e d  t h a t  he  would be " d e l i g h t e d "  t o  have  Respondent working 

f o r  t h e  program (TR 2 2 ) .  

The s e c o n d  w i t n e s s  t o  t e s t i f y  on  R e s p o n d e n t ' s  b e h a l f  was 

H a r r i s  K .  Solomon,  a  p r a c t i c i n g  l a w y e r  i n  F o r t  L a u d e r d a l e .  

Mr. Solomon i s  a  p a s t  s t a f f  c o u n s e l  t o  The F l o r i d a  B a r ,  h a s  

c h a i r e d  t h e  Broward County  B a r  A s s o c i a t i o n ' s  L e g a l  E t h i c s  



C o m m i t t e e ,  a n d  i s  c u r r e n t l y  o n  t h e  G r i e v a n c e  C o m m i t t e e .  

Mr. Solomon t e s t i f i e d  t h a t  Respondent 

was bo th  a  good lawyer and had a  r e p u t a t i o n  
f o r  b e i n g  t r u t h f u l  and f a i r - d e a l i n g  w i t h o u t  
e x c e p t i o n .  (TR 27)  

When a s k e d  i f  h e  t h o u g h t  t h a t  R e s p o n d e n t  was c a p a b l e  o f  

r e h a b i l i t a t i n g  h imse l f  and resuming t h e  p r a c t i c e  of law a s  a n  

a s s e t  t o  t h e  Bar ,  Mr. Solomon r e p l i e d  

I t h i n k  t h a t  S t e v e  Greenberg s h o u l d  be a b l e  
t o  p r a c t i c e  law even now. (TR 28,  2 9 ) .  

Respondent ' s  former p a r t n e r ,  Leonard Per tnoy ,  a l s o  t e s t i f i e d  

on Respondent ' s  b e h a l f .  Mr. Per tnoy is  c u r r e n t l y  a n  a s s i s t a n t  

dean and law p r o f e s s o r  a t  S t .  Thomas School  of Law. H e  h a s  been 

a  member of t h e  Bar s i n c e  1969 and was Responden t ' s  p a r t n e r  from 

approx imate ly  1971 u n t i l  August 1984. 

Mr. P e r t n o y  r e l a t e d  t o  t h e  r e f e r e e  R e s p o n d e n t ' s  p r o  bono 

a c t i v i t i e s  over  the years .  I n i t i a l l y ,  Respondent "was t h e  founder  

and c e r t a i n l y  t h e  m o t i v a t o r "  behind Swi tchboard  of  Miami, one of 

t h e  f i r s t  2 4 - h o u r  a c t i o n  l i n e s  i n  t h e  c o u n t r y  ( T R  3 3 ) .  

E v e n t u a l l y ,  Respondent became a n  a s s o c i a t e  i n  Mr. P e r t n o y ' s  f i r m  

and, u l t i m a t e l y ,  became a  p a r t n e r .  Even a f t e r  becoming a  member 

of Mr. P e r t n o y ' s  f i r m ,  Respondent used h i s  own t i m e  and a b i l i t y  

t o  f u r t h e r  S w i t c h b o a r d ' s  c a u s e s  (TR 3 5 ) .  

T h r o u g h o u t  R e s p o n d e n t ' s  p a r t n e r s h i p  w i t h  Mr. P e r t n o y ,  

R e s p o n d e n t  d e v o t e d  1 0  t o  1 5  p e r c e n t  o f  h i s  t i m e  t o  p r o  bono 

c a u s e s  (TR 3 6 ) .  



• D e s p i t e  h i s  c o n v i c t i o n ,  Mr. Pe r tnoy  d e s c r i b e d  Respondent a s  

a n  h o n e s t  p e r s o n  and one  w i t h  whom Mr. Pe r tnoy  "had a  p a r t n e r s h i p  

on a  handshake f o r  t h e  b e t t e r  p a r t  of  1 5  y e a r s  . . ." (TR 3 9 ) .  

When a s k e d  i f  R e s p o n d e n t  was  c a p a b l e  o f  r e h a b i l i t a t i n g  

h i m s e l f ,  Mr. P e r t n o y  r e p l i e d  t h a t  " I  s t r o n g l y  b e l i e v e  h e  i s  

r e h a b i l i t a t e d "  (TR 4 0 ) .  

S t e p h e n  R a s k i n ,  a  member o f  t h e  B a r  s i n c e  1 9 7 0 ,  w a s  

Responden t ' s  f o u r t h  w i t n e s s .  

Mr. Raskin  m e t  Respondent a t  t h e  annua l  ACLU banquet  i n  t h e  

e a r l y  1 9 7 0 s .  A t  t h a t  t i m e  R e s p o n d e n t  "was t h e  moving f o r c e n  

b e h i n d  S w i t c h b o a r d  ( T R  4 3 ) .  P a r t  o f  R e s p o n d e n t ' s  d u t i e s  a t  

Swi tchboard  was t o  r e f e r  i n d i v i d u a l s  w i t h  c r i m i n a l  problems t o  a  

p a n e l  o f  l a w y e r s  who would r e p r e s e n t  them a t  a f e e  s u b s t a n t i a l l y  a less t h a n  commonly cha rged  i n  t h e  community (TR 4 3 ) .  Mr. Raskin  

p o i n t e d  o u t  t h a t  Respondent made s u r e  t h a t  t h e  l a w y e r s  h a n d l i n g  

t h e  r e f e r r a l  cases were  do ing  a good job ,  and t h a t  t h e  f e e s  t h a t  

were cha rged  t h e  c l i e n t s  were w i t h i n  t h e  range  t h a t  t h e y  c o u l d  

a f f o r d  a s  w e l l  as b e i n g  below t h e  go ing  r a t e  i n  t h e  community (TR 

4 3 ) .  

Mr. Raskin  t e s t i f i e d  t h a t  Respondent p a r t i c i p a t e d  i n  ACLU 

m a t t e r s  even a f t e r  h e  j o i n e d  h i s  l a w  f i r m  (TR 4 4 ) .  

C u r r e n t l y ,  R e s p o n d e n t  i s  d o i n g  l e g a l  r e s e a r c h  f o r  

Mr. Raskin. He t e s t i f i e d  t h a t  Respondent a d h e r e s  s t r i c t l y  t o  t h e  

B a r ' s  r u l i n g  r e g a r d i n g  c l e r k i n g  by suspended l a w y e r s  (TR 46, 4 7 ) ,  

a n d  t h a t  R e s p o n d e n t  was a n  e x c e l l e n t  l a w y e r  p r i o r  t o  t h i s  

a suspens ion .  



Mr. Raskin b e l i e v e s  t h a t  Respondents  i s  "enormously h o n e s t n  

(TR 4 9 ) .  

H e  s t a t e d  t h a t  a f t e r  Respondent ' s  c o n v i c t i o n s ,  d e s p i t e  t h e  

f a c t  t h a t  h e  was going th rough  a  "horrendous  t i m e , "  Respondent 

took t h e  p o s i t i o n  t h a t  h e  was j u s t  go ing  t o  a c c e p t  h i s  c o n v i c t i o n  

and go fo rward  w i t h  h i s  l i f e  (TR 5 0 ) .  

When a s k e d  i f  h e  t h o u g h t  t h a t  R e s p o n d e n t  was c a p a b l e  o f  

r e h a b i l i t a t i o n  and becoming a  lawyer  a g a i n ,  Mr. Raskin r e p l i e d  

I d o n ' t  t h i n k  t h e r e  i s  any q u e s t i o n  abou t  it. 
(TR 50)  

T h e  l a w y e r  t h a t  d e f e n d e d  R e s p o n d e n t  i n  h i s  c r i m i n a l  

p r o c e e d i n g s ,  Edwin Marger ,  a  member o f  The F l o r i d a  B a r  s i n c e  

1953,  and,  u n t i l  r e c e n t l y ,  a  member of t h e  Board of  Governors  of 

The F l o r i d a  Bar ,  a l s o  t e s t i f i e d  i n  Respondent ' s  b e h a l f .  

Mr. Marger s t a t e d  t h a t  h e  b e l i e v e s  Respondent h a s  tremendous 

a b i l i t y  i n  t h e  f i e l d  of  c r i m i n a l  law, and t h a t  

h e  i s  t h e  k ind of  lawyer t h a t  i s  a n  a s s e t  t o  
t h e  Bar and t o  t h e  p u b l i c .  (TR 57)  

D e s p i t e  h i s  c o n v i c t i o n ,  Mr. Marger t h i n k s  t h a t  Respondent i s  a  

p e r s o n  of  good m o r a l  c h a r a c t e r  a n d  i n t e g r i t y ,  a n d  t h a t  h e  i s  

comple te ly  hones t .  Mr. Marger t h e n  v o l u n t e e r e d  t h a t  h e  though t  

t h a t  Respondent 

g o t  i n t o  a  s i t u a t i o n  where h e  made a  s e r i o u s  
m i s t a k e ,  b u t  I t h i n k  t h a t  h e  h a s  shown t h a t  
he h a s  been t remendously  r e h a b i l i t a t e d .  (TR 
57 

Mr. M a r g e r  r e i t e r a t e d  h i s  o p i n i o n  o f  R e s p o n d e n t ' s  

r e h a b i l i t a t i o n  l a t e r  i n  h i s  t e s t i m o n y  (TR 5 9 ) .  



a When a s k e d  w h a t  h e  t h o u g h t  t h e  p r i m a r y  p u r p o s e  o f  

d i s c i p l i n a r y  p roceed ings  was, Mr. Marger r e p l i e d :  

A b s o l u t e l y  t o  p r o t e c t  t h e  p u b l i c .  

I t h i n k  t h a t  i n  t h e  p r o t e c t i o n  of t h e  p u b l i c ,  
you a l s o  have t o  a t t e m p t  t o  r e t a i n  a t t o r n e y s  
who a r e  e s p e c i a l l y  good, who have t h e  a b i l i t y  

- - 

t o  b e  l a w y e r s  t o  p r o t e c t  t h e  p u b l i c .  ( T R  
5 9 ) .  

A f t e r  acknowledging t h a t  he  knew t h a t  Respondent had done a 

g r e a t  d e a l  o f  work k e e p i n g  p e o p l e  f r o m  becoming i n v o l v e d  i n  

d r u g s ,  a n d  a t r e m e n d o u s  amount  o f  p r o  bono work,  Mr. Marger  

op ined  t h a t  Respondent was " t h e  k ind  of  pe r son  t h a t  w i l l  c o n t i n u e  

t o  h e l p  t h e  p u b l i c . "  

Respondent ' s  l a s t  w i t n e s s  was Mary Crawford Ki ley ,  c u r r e n t l y  

a Miami businesswoman, b u t  f o r m e r l y  t h e  Deputy D i r e c t o r  of t h e  

N a t i o n a l  Drug Abuse T r a i n i n g  f o r  t h e  Resource and Development 

Cen te r  i n  Washington, D.C., a n  HEW program. P r i o r  t o  t h a t ,  s h e  

was Deputy D i r e c t o r  of t h e  Dade County Comprehensive Drug Program 

and t h a t  c o u n t y ' s  a d d i c t i o n  t r e a t m e n t  agency (TR 72, 7 3 ) .  

Most of M s .  K i l e y ' s  c a r e e r  h a s  been devo ted  t o  d e a l i n g  w i t h  

s u b s t a n c e  abuse  (TR 7 3 ) .  

She t e s t i f i e d  t h a t  s h e  m e t  Respondent i n  approx imate ly  1970 

when s h e  was  t h e  Deputy  D i r e c t o r  o f  t h e  C o m p r e h e n s i v e  Drug 

Program. Respondent a t  t h e  t i m e  was t h e  D i r e c t o r  of Switchboard.  

S h e  t e s t i f i e d  t h a t  R e s p o n d e n t  d e v o t e d  a l l  o f  h i s  t i m e  t o  

Swi tchboard  w i t h o u t  any s a l a r y  (TR 75, 7 6 ) .  

M s .  K i l e y  worked w i t h  R e s p o n d e n t  f o r  t h r e e  t o  f o u r  y e a r s  

(TR 7 8 ) ,  and d u r i n g  t h a t  t i m e  h e  was a c t i v e  on numerous boards .  



During t h a t  t i m e ,  Respondent a t t e m p t e d  t o  g e t  t h i n g s  accompl ished 

f o r  t h e  good o f  t h e  community, n o t  f o r  h i s  i n d i v i d u a l  b e n e f i t  

(TR 77, 7 8 ) .  

M s .  K i l e y  a l s o  a t t e s t e d  t o  R e s p o n d e n t ' s  w h o l e - h e a r t e d  

p a r t i c i p a t i o n  i n  t h e  t r e a t m e n t  a l t e r n a t i v e s  t o  s t r e e t  c r i m e  

(TASC) program i n  Miami. Respondent worked f o r  TASC f o r  f r e e  and 

d i d  n o t  s t o p  h i s  work when i t  appeared  t h a t  h e  might  n o t  r e c e i v e  

any remunera t ion  f o r  h i s  e f f o r t s  (TR 8 2 ) .  

When a s k e d  i f  s h e  t h o u g h t  R e s p o n d e n t ' s  a c t i o n s  r e f l e c t e d  

f a v o r a b l y  on The F l o r i d a  Bar,  M s .  Ki ley  r e p l i e d :  

A b s o l u t e l y .  H e  was  t o t a l l y  c o m m i t t e d  a n d  
d e d i c a t e d .  

I s n ' t  t h a t  what you a r e  a l l  a b o u t ?  (TR 8 2 )  • Respondent t e s t i f i e d  on h i s  own b e h a l f  a t  t h e  f i n a l  hea r ing .  

H e  acknowledged t h a t  h e  h a s  been suspended from t h e  Bar s i n c e  

J u l y  1985,  and t h a t  he  was c o n v i c t e d  o f  c o n s p i r a c y  t o  p o s s e s s  

w i t h  i n t e n t  t o  d i s t r i b u t i o n  mar i juana  and c o n s p i r a c y  t o  impor t  

mar i juana .  Those a r e  t h e  on ly  c r i m e s  f o r  which h e  h a s  e v e r  been 

charged,  and h e  h a s  never  been d i s c i p l i n e d  by The F l o r i d a  Bar 

(TR 8 5 ) .  

R e s p o n d e n t ' s  p a r t i c i p a t i o n  i n  t h e  c o n s p i r a c y  was f r o m  

November 1979 th rough  March 1980 (TR 8 5 ) .  H e  was i n d i c t e d  i n  

J u l y  1983 and c o n v i c t e d  a f t e r  j u r y  t r i a l  i n  Hammond, I n d i a n a ,  i n  

March 1984 (TR 8 6 ) .  

Four teen  months a f t e r  h i s  c o n v i c t i o n ,  t h e  t r i a l  judge den ied  

a h i s  motion f o r  a  new t r i a l .  U l t i m a t e l y ,  i n  J u n e  1985,  Respondent 



was s e n t e n c e d  t o  two c o n c u r r e n t  two-year s e n t e n c e s .  H i s  judgment 

and commitment o r d e r  was i n i t i a l l y  d a t e d  J u n e  25,  1985--and l e d  

t o  t h e  B a r ' s  a u t o m a t i c  s u s p e n s i o n  one month l a t e r  ( T R  8 8 ) .  

A f t e r  s e r v i n g  53 weeks a t  E g l i n  A i r  Force Base, Respondent 

s p e n t  f i v e  m o n t h s  i n  a  h a l f w a y  h o u s e  i n  Miami ( T R  9 0 ) .  H i s  

s e n t e n c e  h a s  been completed and h i s  c i v i l  r i g h t s  were r e s t o r e d  

March 6 ,  1987 (TR 90; R. Ex. 1).  

Respondent ' s  c o o p e r a t i o n  w i t h  t h e  f e d e r a l  p r o s e c u t i o n  of  one 

of h i s  co-defendants ,  w i t h o u t  t h e  b e n e f i t  of any " d e a l s , "  and h i s  

c o o p e r a t i o n  w i t h  t h e  F l o r i d a  s t a t e w i d e  grand j u r y ,  l e d  t o  l e t t e r s  

of  t h a n k s  from two f e d e r a l  p r o s e c u t o r s  (R. Ex. 2 ,  3; TR 91 ,  94)  

and a  l e t t e r  of thanks  from t h e  c h i e f  p r o s e c u t o r  of t h e  F l o r i d a  

s t a t e w i d e  grand j u r y  (R.  Ex. 4; TR 95 ,  9 6 ) .  

a Respondent t e s t i f i e d  e x t e n s i v e l y  about  h i s  v o l u n t e e r  work 

w i t h  Swi tchboard  of  Miami. One of t h e  r e a s o n s  f o r  h i s  d e v o t i n g  

h i s  e f f o r t s  t o  Swi tchboard  was a n  e v e n t  t h a t  h e  and h i s  w i f e  

e x p e r i e n c e d  i n  approx imate ly  1970. While s t a n d i n g  i n  l i n e  t o  

e n t e r  a  f o l k  music house ,  Respondent and h i s  w i f e  saw a  g i r l  "who 

had a p p a r e n t l y  t a k e n  a c i d "  f a l l  over  ( T R  1 0 0 ) .  She was l y i n g  on 

h e r  back w i t h  h e r  e y e s  open and " t w i t c h i n g . "  Respondent t h e n  

began t o  devo te  h i s  f u l l  t i m e  e f f o r t s  t o  Swi tchboard .  

A t  t h e  t i m e  t h a t  Respondent began working f o r  Swi tchboard ,  

it "was v i r t u a l l y  a  non-organ iza t ion"  w i t h  a  budget  of $35 p e r  

month (TR 9 9 ) .  The o r g a n i z a t i o n ,  a f t e r  Respondent ' s  e f f o r t s ,  

grew t o  t h e  p o i n t  where i t  r e f e r r e d  p e o p l e  t o  o t h e r  community 

p r o g r a m s  t h a t  c o u l d  a s s i s t  t h e m ,  w o r k e d  t o  i m p r o v e  t h o s e  



programs, and developed a  l i n e  where i n d i v i d u a l s  cou ld  c a l l  i n  t o  

d i s c u s s  t h e i r  p r o b l e m s  anonymous ly  ( T R  1 0 2 )  . E v e n t u a l l y ,  

Switchboard o p e r a t e d  f o u r  drug r e s c u e  v e h i c l e s  (TR 102)  and 

o p e r a t e d  a  runaway h o u s e  w h e r e  p e o p l e  c o u l d  s t a y  f o r  p e r i o d s  

rang ing  from one day t o  a  week (TR 1 0 3 ) .  

Respondent developed t h e  Swi tchboard  program i n  s t a g e s .  H i s  

f i r s t  t a s k  was  t o  g e t  t h e  t e l e p h o n e  l i n e s  o p e n  a n d  t o  h a v e  

somebody t h e r e  24 hours  p e r  day. Respondent was on c a l l  24 hours  

pe r  day, seven days  a  w e e k  f o r  abou t  f i v e  y e a r s  w i t h  Switchboard 

( T R  1 0 5 ) ,  a n d  i n i t i a l l y  d e v o t e d  a b o u t  75  h o u r s  p e r  week t o  

Swi tchboard  when he  s t a r t e d  working f o r  them i n  1970 (TR 1 0 7 ) .  

e H e  ea rned  no money d u r i n g  h i s  f i r s t  two y e a r s  w i t h  t h e  program, 

e l e c t i n g  i n s t e a d  t o  l i v e  o f f  h i s  w i f e ' s  s a l a r y .  E v e n t u a l l y ,  i n  

1 9 7 2 ,  t h e  p r o g r a m  r e c e i v e d  f e d e r a l  f u n d i n g  a n d  R e s p o n d e n t  

r e c e i v e d  a  s a l a r y  of $100 pe r  week f o r  h i s  work (TR 1 0 9 ) .  

I n  a d d i t i o n  t o  Responden t ' s  p r o  bono work w i t h  Swi tchboard ,  

he was invo lved  i n  numerous o t h e r  programs t h a t  b e n e f i t e d  t h e  

community.  Among them was h i s  membersh ip  o n  t h e  B o a r d  o f  

D i r e c t o r s  of t h e  C h i l d r e n '  s P s y c h i a t r i c  C e n t e r ,  h i s  work w i t h  

ACLU, and  h i s  membersh ip  o n  t h e  Dade County  Youth R e l a t i o n s  

Board. Responden t ' s  work w i t h  t h e  Youth R e l a t i o n s  Board l e d  t o  

h i s  a lmos t  s ing le -handed ly  a v o i d i n g  a n  armed c o n f l i c t  between t h e  

Miami p o l i c e  and young p e o p l e  i n  a  pa rk  i n  Miami i n  February  1971 

(TR 111, 112; R. Ex. 6 ) .  



0 R e s p o n d e n t  a l s o  was v e r y  a c t i v e  i n  TASC, a n  o r g a n i z a t i o n  

t h a t  was formed i n  t h e  mid-70s (TR 1 1 3 ) .  

E v e n t u a l l y ,  R e s p o n d e n t ' s  p r o  bono work e v o l v e d  i n t o  h i s  

e f f o r t s  on b e h a l f  of t h e  GAL program. Respondent t e s t i f i e d  t h a t  

h i s  i n t e r e s t  i n  t h i s  program i n  p a r t  a r o s e  a s  h i s  r e p r e s e n t a t i o n  

of a  p o l i c e  o f f i c e r  cha rged  w i t h  s e x u a l l y  m o l e s t i n g  h i s  daugh te r  

over  a  t h r e e  t o  four -yea r  p e r i o d .  The g i r l  was 1 3  a t  t h e  t ime  of 

Respondent ' s  r e p r e s e n t a t i o n .  

Respondent took  t h e  p o l i c e  o f f i c e r ' s  c a s e  on f o r  f r e e  (TR 

Respondent a t t e s t e d  t o  h i s  h i g h  e t h i c a l  s t a n d a r d s  when he  

t o l d  t h e  r e f e r e e  t h a t  he  d i d  n o t  f e e l  it was p roper  f o r  him t o  

r e p r e s e n t  t h e  f a t h e r  i n  both  t h e  c r i m i n a l  p roceed ings  a s  w e l l  a s  

# r e p r e s e n t i n g  h i s  i n t e r e s t  i n  t h e  j u v e n i l e  p r o c e e d i n g s .  

Accordingly ,  he s e c u r e d  a n o t h e r  lawyer t o  r e p r e s e n t  t h e  p o l i c e  

o f f i c e r  i n  t h e  c r i m i n a l  c a s e  f o r  f r e e  (TR 118,  1 1 9 ) .  Respondent 

and t h e  o t h e r  lawyer t h e n  worked t o  g e t  c o u n s e l i n g  f o r  t h e  f a m i l y  

a s  w e l l  a s  f o r  t h e  g i r l .  U l t i m a t e l y ,  t h e  f a m i l y  g o t  b a c k  

t o g e t h e r  ( T R  1 1 9 ) .  M s .  Goodman t e s t i f i e d  t h a t  s h e  was " v e r y  

impressed" w i t h  t h e  way Respondent handled  t h e  p o l i c e  o f f i c e r ' s  

c a s e ,  and s h e  b e l i e v e d  t h a t  Respondent 

p layed  a  b i g  r o l e  i n  a s s i s t i n g  h i s  c l i e n t  t o  
r e c o g n i z e  t h a t  h e  had  a  p r o b l e m ,  a n d  t h a t  
t r e a t m e n t  was i n d i c a t e d .  (TR 1 7 )  

She s t a t e d  t h a t  t h e  f a m i l y  was s u c c e s s f u l l y  r e u n i t e d ,  t h a t  t h e  

c h i l d  i s  no l o n g e r  a t  r i s k  f o r  s e x u a l  abuse ,  a l t h o u g h  s h e  i s  once 

a g a i n  l i v i n g  w i t h  h e r  f a t h e r ,  and t h a t  Respondent ' s  manner of 

h a n d l i n g  t h e  c a s e  c o n t r i b u t e d  t o  t h e  s u c c e s s f u l  outcome (TR 1 7 ) .  



• M s .  Goodman t e s t i f i e d  t h a t  a f t e r  s e e i n g  Responden t ' s  work 

w i t h  t h e  p o l i c e  o f f i c e r ' s  c a s e ,  s h e  asked  him t o  c o n t i n u e  t a k i n g  

GAL c a s e s  on a  p r o  bono b a s i s .  Of c o u r s e ,  Respondent complied 

(TR 1 9 ) .  

R e s p o n d e n t  a l s o  d i s c u s s e d  a n o t h e r  G A L  c a s e  w h e r e  h e  

r e p r e s e n t e d  a  p ro found ly  m e n t a l l y  r e t a r d e d  c h i l d  whose p a r e n t s ,  

d e s p i t e  t h e i r  s u b s t a n t i a l  a s s e t s ,  were n o t  paying f o r  t h e  c h i l d ' s  

t r e a t m e n t .  Responden t ' s  e f f o r t s  r e s u l t e d  i n  t h e  p a r e n t s  be ing  

f o r c e d  t o  pay a  s u b s t a n t i a l  s e t t l e m e n t  t o  HRS and t o  c o n t i n u e  

s u p p o r t  f o r  t h e  c h i l d  (TR 1 2 1 ) .  

R e s p o n d e n t  t e s t i f i e d  t h a t  h i s  e f f o r t s  o n  b e h a l f  of  t h e  

r e t a r d e d  c h i l d  p robab ly  t o t a l e d  more t h a n  40 h o u r s  (TR 1 2 2 ) .  

A s  a  r e s u l t  of h i s  e f f o r t s  on b e h a l f  of t h e  r e t a r d e d  c h i l d ,  

on May 7 ,  1985 (a£  t e r  h i s  c o n v i c t i o n  b u t  b e f o r e  h i s  s u s p e n s i o n ) ,  

Respondent r e c e i v e d  a  l e t t e r  of commendation from t h e  D i s t r i c t  

A d m i n i s t r a t o r  o f  t h e  F l o r i d a  D e p a r t m e n t  o f  HRS ( R .  Ex. 8 ) .  

Respondent a l s o  r e c e i v e d  a n  award from t h e  P u b l i c  I n t e r e s t  Law 

Bank o f  t h e  Dade County  Bar  A s s o c i a t i o n ,  d a t e d  May 2 2 ,  1 9 8 5  

(R.  Ex. 7 ) .  

Respondent e s t i m a t e d  t h a t  h e  hand led  approx imate ly  1 0  t o  1 2  

c a s e s  p e r  y e a r  w h e r e  h e  e n t e r e d  a n  a p p e a r a n c e  a s  c o u n s e l  of  

r e c o r d  ro r  j u v e n i l e s  on a  p r o  bono b a s i s  (TR 1 2 5 ) .  When asked  

if he  enjoyed do ing  p r o  bono work, Respondent c a n d i d l y  s t a t e d :  

I s o m e t i m e s  e n j o y e d  i t .  I t  i s  a  h e a r t -  
b r e a k i n g  t h i n g ,  l i k e  t h e  p r a c t i c e  of  law is  
sometimes hea r t -b reak ing .  

I f e l t  a  l o t  b e t t e r  when I d i d  it. I f e l t  
l i k e  I was do ing  something.  (TR 1 2 9 )  



• Respondent t e s t i f i e d  t h a t  he  misses be ing  a  l awyer ,  and h e  

misses b e i n g  a  p r o  bono lawyer (TR 1 3 0 ) .  

Even b e f o r e  h i s  s e n t e n c i n g ,  Respondent was t a k i n g  s t e p s  t o  

c o n t i n u e  h i s  p a r t i c i p a t i o n  i n  t h e  GAL program. Towards t h i s  end,  

he wro te  t h e  Honorable Wil l iam E. G lads tone ,  t h e  judge i n  cha rge  

of t h e  j u v e n i l e  d i v i s i o n  and,  concomi tan t ly ,  a  moving f o r c e  i n  

t h e  GAL program.  I n  r e s p o n d i n g  t o  R e s p o n d e n t ' s  o v e r t u r e s  by 

l e t t e r  d a t e d  March 20,  1985 (R. Ex. 9 ) ,  Judge Glads tone  s t a t e d  

t h e  f o l l o w i n g :  

For  many y e a r s  you  h a v e  b e e n  a  v a l u a b l e  
o f f i c e r  of t h i s  c o u r t  and a  b l e s s i n g  t o  t h e  
c h i l d r e n  you have  se rved .  I r e c a l l  t h a t  you 
have s e r v e d ,  o f t e n  w i t h o u t  f e e ,  a s  g u a r d i a n  
ad l i t e m  f o r  n e g l e c t e d  and abused ch i ld ren- -  
e v e n  y e a r s  b e f o r e  o u r  f o r m a l  g u a r d i a n  a d  
l i t e m  program was e s t a b l i s h e d .  Now t h a t  we 
can,  and s o  s u c c e s s f u l l y  do, use  l a y  p e r s o n s  
a s  g u a r d i a n s  a d  l i t e m  i n  n e g l e c t  and abuse  
c a s e s ,  I hope you w i l l  be a b l e  t o  s e r v e  even 
i f  you a r e  unab le  t o  p r a c t i c e  law. 

Respondent h a s  now undergone t h e  l a y  g u a r d i a n  a d  l i t e m  t r a i n i n g  

and l o o k s  fo rward  t o  go ing  t o  work f o r  t h e  program (TR 131,  1 3 2 ) .  

Respondent a l s o  t a u g h t ,  a s  a  v o l u n t e e r ,  a t  Nova C o l l e g e  of 

Law, from 1983 t o  1985 (TR 132,  1 3 3 ) .  

P a r t i a l l y  a s  a  r e s u l t  of h i s  c r i m i n a l  t r i a l ,  Respondent and 

h i s  w i f e  s e p a r a t e d  t h e  week b e f o r e  h i s  t r i a l  i n  February  1983. 

That  s e p a r a t i o n  l e d  t o  a  d i v o r c e .  

D e s p i t e  h i s  i n c a r c e r a t i o n ,  Respondent was a b l e  t o  meet h i s  

o b l i g a t i o n  of  $1200 pe r  month c h i l d  s u p p o r t  f o r  two c h i l d r e n ,  

p l u s  a l l  m e d i c a l  a n d  d e n t a l  b i l l s ,  h a l f  o f  summer camp, a n d  

* h e a l t h  i n s u r a n c e  (TR 1 3 4 ) .  Respondent was a b l e  t o  accompl ish  



t h i s  monumental t a s k  by t u r n i n g  o v e r  h i s  s a v i n g s  a c c o u n t ,  w i t h  

$7,000 i n  i t ,  and  by a s s i g n i n g  t o  h i s  w i f e  t h e  $1,000 p e r  month 

f e e  payments  t h a t  h e  i s  r e c e i v i n g  f rom a p a s t  c l i e n t  whose case 

was comple t ed  (TR 1 3 4 ) .  

Respondent  c u r r e n t l y  d o e s  p a r a l e g a l  work f o r  l a w y e r s .  



POINTS ON APPEAL 

P O I N T  I 

THE EXTENSIVE MITIGATION PRESENTED AT 
F I N A L  H E A R I N G ,  WHEN C O U P L E D  W I T H  
R E S P O N D E N T ' S  L I M I T E D  R O L E  I N  T H E  
C R I M I N A L  C O N S P I R A C Y ,  R E D U C E S  T H E  
APPROPRIATE SANCTION FOR RESPONDENT ' S 
MISCONDUCT TO THREE YEARS SUSPENSION,  
EFFECTIVE J U L Y  23 ,  1985. 

P O I N T  I1 

( A n s w e r i n g  t h e  B a r ' s  P o i n t  on A p p e a l )  
THE REFEREE HAD THE AUTHORITY TO IMPOSE 
DISBARMENT FOR THREE YEARS. 



SUHMARY OF ARGUHENT 

The r e f e r ee  improperly disregarded Respondent's subs t an t i a l  

evidence i n  mi t iga t ion .  

Through h i s  own testimony, and t h a t  of h i s  s i x  witnesses,  

Respondent p r e s e n t e d  p e r s u a s i v e  evidence  i n  m i t i g a t i o n  of 

d i s c ip l i ne ,  t he  most s i g n i f i c a n t  of which was h i s  long-standing 

and extensive p r o  bono work a s  a  lawyer. 

Respondent ' s  p r o  bono work, h i s  superb  r e p u t a t i o n  f o r  

honesty and l e g a l  a b i l i t y ,  h i s  demonstrated rehab i l  i t a t i o n ,  h i s  

p r io r  c lean  d i s c ip l i na ry  record, and t h e  br ief  period of time i n  

which he pa r t i c i pa t ed  i n  t h e  conspiracy ( four  months i n  l a t e  1979 

and e a r l y  1980)  c o n s t i t u t e  such m i t i g a t i o n  t h a t  t h e  s a n c t i o n  

meted out  i n  t h i s  case should be reduced from disbarment t o  t h e  

th ree  year  suspension cur ren t ly  i n  e f f e c t .  

This Court has a1  ready determined t h a t  disbarment under t he  

In tegra t ion  Rule ( i . e . ,  a  minimum of t h r ee  yea r s )  is  appropr ia te  

f o r  d i s c ip l i na ry  cases  t h a t  began before January 1, 1987 ( t h e  

e f f e c t i v e  da te  of t he  new Rules of D i sc ip l i ne ) .  The Florida Bar 

v. Newman, 513 So.2d 656 (Fla .  1987).  

Even i f  Newman is  not d i spos i t i ve  of the  i s sue ,  the  Bar i s  

prohibi ted  by the  doct r ine  of laches  from arguing t h e  new ru l e s  

apply because of t he  Bar ' s  untimely processing of the  case. The 

Bar d i d  no t  f i l e  i t s  formal  compla in t  u n t i l  17 months a f t e r  

Respondent's automatic suspension--and one month a f t e r  t he  new 

ru l e s  took e f f e c t .  



F i n a l l y ,  t h e  a p p l i c a t i o n  of  t h e  new Rules  of D i s c i p l i n e  t o  

Responden t ' s  c a s e  would be a n  improper ex  p o s t  f a c t o  a p p l i c a t i o n  

of  t h e  new d i s c i p l i n a r y  r u l e s .  



POINT I 

THE EXTENSIVE MITIGATION PRESENTED AT 
FINAL H E A R I N G ,  W H E N  COUPLED W I T H  
RESPONDENT'S L I M I T E D  R O L E  I N  T H E  
C R I M I N A L  CONSPIRACY, REDUCES T H E  
APPROPRIATE SANCTION FOR RESPONDENT ' S  
MISCONDUCT TO THREE YEARS SUSPENSION, 
EFFECTIVE J U L Y  23, 1985. 

I n  recommending t h a t  Respondent  be d i s b a r r e d ,  t h e  r e f e r e e  

c l e a r l y  d i s r e g a r d e d  t h e  s u b s t a n t i a l  e v i d e n c e  p r e s e n t e d  o n  

R e s p o n d e n t ' s  b e h a l f  i n  m i t i g a t i o n  o f  d i s c i p l i n e .  By r e l y i n g  o n  

t h e  q u o t a t i o n  on page 3  of h i s  r e p o r t  f rom The F l o r i d a  Bar v. 

P r i o r ,  330  So.2d 6 9 7 ,  702 ( F l a .  1 9 7 6 ) ,  t o  t h e  e f f e c t  t h a t  a 

f e l o n y  c o n v i c t i o n  o v e r w h e l m s  a l l  m i t i g a t i o n ,  t h e  r e f e r e e  

d i s r e g a r d e d  R e s p o n d e n t ' s  e v i d e n c e  i n  m i t i g a t i o n  i n  c o n t r a v e n t i o n  

o f  F l o r i d a  d i s c i p l i n a r y  j u r i s p r u d e n c e .  

Despite t h e  language quoted i n  t h e  1976 P r i o r  case, t h i s  Court has  

f r e q u e n t l y  c o n s i d e r e d  e v i d e n c e  i n  m i t i g a t i o n  o f  d i s c i p l i n e  b e f o r e  

imposing a sanc t ion  a f t e r  a  fe lony convict ion.  See, e.g., The F lo r ida  

Bar v. Giordano, 500 So.2d 1343 (Fla .  1987) ; The F lo r ida  Bar v. Rosen, 

495 So.2d 180 (Fla .  1986);  and The F lo r ida  Bar v. Pavl ick,  504 So.2d 

1231 (Fla.  1987).  I n  f a c t ,  t h i s  Court has  s t a t e d  t h a t  due process  

r e q u i r e s  t h a t  t h e  Respondent have t h e  opportuni ty t o  present  evidence 

i n  mi t iga t ion .  S t a t e  ex  rel. F lo r ida  Bar v. Evans, 94 So.2d 730 (Fla .  

1957).  

M i t i g a t i o n  i s  a l s o  a n  e s s e n t i a l  e lement  t o  be c o n s i d e r e d  i n  

a l l  d i s c i p l i n e s  imposed under  t h e  Bar ' s newly adop ted  F l o r i d a  

S t a n d a r d s  f o r  I m p o s i n g  Lawyer S a n c t i o n s  ( h e r e i n a f t e r ,  t h e  

S t a n d a r d s ) .  Ru le  3.0 ( d )  o f  t h o s e  s t a n d a r d s  mandates  t h e  c o u r t ' s  

c o n s i d e r a t i o n  o f  m i t i g a t i o n  i n  imposing  a s a n c t i o n .  



C o n s i d e r i n g  m i t i g a t i o n  i s  c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  

ph i losophy  of d e c i d i n g  d i s c i p l i n a r y  m a t t e r s  on a  c a s e  by c a s e  

b a s i s .  The B a r ' s  demand t h a t  a u t o m a t i c  d i sba rment  be imposed f o r  

f e l o n y  c a s e s  h a s  been r e j e c t e d ,  i n  p a r t ,  j u s t  s o  t h a t  m i t i g a t i o n  

c a n  b e  b r o u g h t  t o  t h e  C o u r t ' s  a t t e n t i o n .  P a v l i c k ,  s u p r a ,  a t  

1235. 

The m i t i g a t i o n  p r e s e n t e d  a t  f i n a l  h e a r i n g  i n  Responden t ' s  

c a s e ,  when p r o p e r l y  weighed, r educes  t h e  a p p r o p r i a t e  s a n c t i o n  f o r  

h i s  misconduct  t o  t h e  t h r e e  y e a r  s u s p e n s i o n  a l r e a d y  i n  e f f e c t .  

The most i m p r e s s i v e  m i t i g a t i o n  p r e s e n t e d  by Respondent is 

h i s  l o n g  s t a n d i n g  d e d i c a t i o n  t o  p r o  bono work. R e s p o n d e n t ' s  

p a r t n e r ,  Leonard Per tnoy ,  e s t i m a t e d  t h a t  th roughou t  t h e i r  15-year 

p a r t n e r s h i p  Respondent devo ted  10 p e r c e n t  t o  1 5  p e r c e n t  of h i s  

t i m e  t o  p r o  bono m a t t e r s  (TR 3 6 ) .  

The mos t  s i g n i f i c a n t  o f  R e s p o n d e n t ' s  s o c i a l  work was h i s  

e f f o r t s  i n  o r g a n i z i n g  and deve lop ing  Swi tchboard  o f  Miami, one of 

t h e  n a t i o n ' s  f i r s t  d rug  h o t l i n e s  f o r  young people .  

R e s p o n d e n t ' s  w i t n e s s e s  v a r i o u s l y  d e s c r i b e d  h i s  r o l e  i n  

Swi tchboard  a s  t h e  " m o t i v a t o r "  of  t h e  o r g a n i z a t i o n  (TR 3 3 ) ,  t h e  

"one t h a t  made e v e r y t h i n g  happen" (TR 4 3 ) ,  and " t h e  p e r s o n  who 

o r g a n i z e d  i tR (TR 7 5 ) .  

R e s p o n d e n t  t o o k  o v e r  S w i t c h b o a r d  i n  1 9 7 0  when i t  h a d  a  

budget  of $35 pe r  month and was abou t  t o  be e x p e l l e d  from i t s  

p r e m i s e s  because  " t h e y  j u s t  c o u l d n l  t g e t  t h e  program t o g e t h e r R  

(TR 9 9 ) .  Although h e  was a l r e a d y  a  member of The F l o r i d a  Bar,  

0 R e s p o n d e n t  e l e c t e d  t o  work f o r  S w i t c h b o a r d  f o r  no s a l a r y  ( T R  



1 0 8 ) .  Two y e a r s  l a t e r ,  i n  1 9 7 2 ,  when f e d e r a l  f u n d i n g  was  

r e c e i v e d ,  Respondent r e c e i v e d  a s a l a r y  of $100 pe r  week (TR 1 0 8 ) .  

R e s p o n d e n t  worked  75 h o u r s  p e r  w e e k  f o r  S w i t c h b o a r d  ( T R  

1 0 7 ) ,  and was on c a l l  a l l  day long  e v e r y  day of t h e  w e e k  (TR 

1 0 5 ) .  

R e s p o n d e n t ' s  g o o d  w o r k s  d i d  n o t  g o  u n n o t i c e d .  On 

September 6 ,  1970, a n  a r t i c l e  i n  t h e  Miami Beach Sun (R.  Ex. 5 )  

p r a i s e d  Responden t ' s  e f f o r t s  a t  Switchboard.  

R e s p o n d e n t ' s  f i r s t  t a s k  a t  S w i t c h b o a r d  was t o  g e t  t h e  

h o t l i n e  working (TR 1 0 5 ) .  The purposes  of  t h e  program were  t o  

r e f e r  i n d i v i d u a l s  s e e k i n g  h e l p  t o  t h e  a p p r o p r i a t e  program, t o  

improve t h o s e  programs, and t o  have  a l i n e  where young p e o p l e  

c o u l d  anonymously d i s c u s s  t h e i r  problems (TR 102)  . U l t i m a t e l y ,  

t h r o u g h  R e s p o n d e n t '  s e f f o r t s ,  t h e  p rogram o b t a i n e d  f o u r  d r u g  

r e s c u e  v e h i c l e s ,  o p e r a t e d  a home f o r  r u n a w a y s  a n d  t r a i n e d  

h o s p i t a l  p e r s o n n e l  i n  t h e  t r e a t m e n t  of i n d i v i d u a l s  s u f f e r i n g  from 

drug  o v e r d o s e s  (TR 102,  103,  1 0 6 ) .  

S t e v e  Raskin,  who t e s t i f i e d  a t  f i n a l  h e a r i n g ,  p o i n t e d  o u t  

t h a t  one of Respondent ' s  p r o j e c t s  i n v o l v e d  o p e r a t i n g  a r e f e r r a l  

pane l  of l a w y e r s  who would r e p r e s e n t  a t  a s u b s t a n t i a l l y  reduced 

f e e  p e r s o n s  r e f e r r e d  t o  them by Switchboard.  Respondent made 

s u r e  t h e  l a w y e r s  were  do ing  a good job  a t  a f e e  t h e  c l i e n t  c o u l d  

a f f o r d ,  and a t  a r a t e  below t h e  community s t a n d a r d  (TR 4 3 ) .  

While working a t  Swi tchboard ,  Respondent was a l s o  a c t i v e  i n  

numerous o t h e r  community p r o j e c t s .  H e  was on t h e  Dade County 

a Youth R e l a t i o n s  Board, t h e  Board of  D i r e c t o r s  of  t h e  C h i l d r e n ' s  



P s y c h i a t r i c  C e n t e r ,  a n d  worked  w i t h  t h e  ACLU. A s  R e s p o n d e n t  

t e s t i f i e d ,  "Where p e o p l e  a sked  m e  t o  work, I j u s t  went" (TR 1 1 0 ) .  

I n  February  and March 1971,  Respondent p e r s o n a l l y  i n t e r v e n e d  

i n  a  c o n f r o n t a t i o n  between p o l i c e  and young p e o p l e  i n  Miami. H i s  

a c t i o n s  de fused  a  s i t u a t i o n  t h a t  law enforcement  o f f i c i a l s  were  

p r e p a r e d  t o  use g u n f i r e  t o  r e s o l v e  (TR 111, 112)  . Respondent ' s  

a c t i o n s  r e c e i v e d  f a v o r a b l e  p r e s s  coverage  from t h e  Miami Hera ld  

(R.  Ex. 6 ) .  

E v e n t u a l l y ,  R e s p o n d e n t  e n t e r e d  t h e  p r a c t i c e  o f  l a w  f u l l  

t i m e .  But h i s  work f o r  t h e  good of  t h e  community d i d  n o t  s t o p ,  

it j u s t  changed. 

Respondent was i n s t r u m e n t a l  i n  g e t t i n g  t h e  TASC (Treatment  

A l t e r n a t i v e s  t o  S t r e e t  Crime) program i n  Miami o f f  t h e  ground i n  

t h e  mid-1970s  ( T R  1 1 4 ,  1 2 2 ) .  H e  s e t  up  t h e  l e g a l  s e r v i c e s  

component of t h e  program and u l t i m a t e l y  he  and h i s  p a r t n e r s  were  

i n  c o u r t  f o r  TASC d a i l y  (TR 121-123).  

Mary Crawford Ki ley ,  a  non-lawyer and one  of Responden t ' s  

w i t n e s s e s  b e f o r e  t h e  r e f e r e e ,  d e s c r i b e d  Respondent '  s e f f o r t s  i n  

s e t t i n g  up TASC (TR 80-82).  H e  e s t a b l i s h e d  TASC's l e g a l  s e r v i c e s  

advocacy program and i n i t i a l l y  r e p r e s e n t e d  TASC' s c l i e n t s  f o r  

f r e e .  M s .  K i l ey  t e s t i f i e d  t h a t :  

S t e v e  d i d  i t  f o r  f r e e  and d i d n ' t  s t o p - - t h i s  
i s  where t h e  hones ty  comes i n .  You asked  m e  
abou t  hones ty .  

Some p e o p l e  c o u l d  have  s a i d ,  "I am n o t  going 
t o  p r o v i d e  t h e  s e r v i c e  now because  t h e  f u n d s  
a r e n ' t  t h e r e  any longer . "  

But h e  d i d n ' t .  H e  d i d  what h e  s a i d  he  was 
go ing  t o  do, even i f  he d i d n ' t  g e t  any money 
f o r  it. (TR 8 2 )  



When asked  i f  h i s  a c t i o n s  r e f l e c t e d  f a v o r a b l y  on The F l o r i d a  

Bar ,  M s .  Ki ley  r e p l i e d :  

A b s o l u t e l y .  H e  was  t o t a l l y  c o m m i t t e d  a n d  
d e d i c a t e d .  

I s n ' t  t h a t  what you a r e  a l l  a b o u t ?  

Responden t ' s  p r o  bono work by t h e  e a r l y  t o  mid-1980s had 

g r a v i t a t e d  t o w a r d s  r e p r e s e n t i n g  y o u n g  p e o p l e  f o r  f r e e  i n  

j u v e n i l e  c o u r t .  Respondent e s t i m a t e d  t h a t  h e  hand led  a s  a t t o r n e y  

of r e c o r d  10 t o  1 2  j u v e n i l e  c a s e s  p e r  y e a r  f o r  no f e e  (TR 1 2 5 ) .  

When a s k e d  how many c a s e s  h e  handled  f o r  f r e e  when no appearance  

was n e c e s s a r y ,  Respondent answered: 

I d o n ' t  t h i n k  I can  answer t h a t  q u e s t i o n .  I 
j u s t  a l w a y s  h a v e  d o n e  i t .  I h a v e  n e v e r  
s topped  do ing  it. (TR 126)  

R e s p o n d e n t  was  d o i n g  G u a r d i a n  Ad L i t e m  ( G A L )  work l o n g  

b e f o r e  t h a t  program was e s t a b l i s h e d .  But h i s  good works i n  t h i s  

a r e a  came t o  t h e  a t t e n t i o n  o f  t h e  GAL p rogram p e r s o n n e l  i n  

approx imate ly  1984 when he  r e p r e s e n t e d ,  f o r  f r e e ,  a  pol iceman 

charged w i t h  s e x u a l l y  m o l e s t i n g  h i s  13  y e a r  o l d  daugh te r  (TR 1 1 7 ,  

1 1 8 ) .  

I n i t i a l l y ,  R e s p o n d e n t  r e p r e s e n t e d  t h e  o f f i c e r  b o t h  i n  

j u v e n i l e  c o u r t  and i n  c r i m i n a l  c o u r t .  A f t e r  a  t i m e ,  however, 

because  t h e  i s s u e s  i n  t h e  two c a s e s  "were s o  i n t e r t w i n e d ,  and 

sometimes a t  odds w i t h  each o t h e r "  (TR 1 1 8 ) ,  Respondent withdrew 

from t h e  c r i m i n a l  c a s e  and s e c u r e d  a  new lawyer f o r  t h e  o f f i c e r .  

The replacement  lawyer  a l s o  a g r e e d  t o  r e p r e s e n t  t h e  pol iceman f o r  

a f r e e  (TR 1 1 9 ) .  



a R e s p o n d e n t ' s  e f f o r t s  r e s u l t e d  i n  t h e  o f f i c e r ' s  f a m i l y  b e i n g  

r e u n i t e d  (TR 119 ,  1 7 ) .  

Respondent  e s t i m a t e d  h e  expended 1 0  t o  1 2  h o u r s  p e r  w e e k  f o r  

s i x  w e e k s  on  t h e  p o l i c e m a n ' s  case (TR 1 1 9 ) .  

M s .  J o n i  Goodman, t h e  C i r c u i t  D i r e c t o r  f o r  t h e  M i a m i  GAL 

program, n o t i c e d  R e s p o n d e n t ' s  e f f o r t s  i n  t h e  p o l i c e  o f f i c e r ' s  

c a s e .  S h e  t e s t i f i e d  a t  f i n a l  h e a r i n g  t h a t  s h e  w a s  " v e r y  

i m p r e s s e d n  w i t h  Responden t ' s  h a n d l i n g  o f  t h e  matter and t h a t  "he  

p l a y e d  a b i g  r o l e n  i n  h e l p i n g  h i s  c l i e n t  g e t  t r e a t m e n t  f o r  h i s  

problem (TR 1 6 ,  1 7 ) .  

A£ t e r  n o t i n g  Respondent '  s i m p r e s s i v e  work, M s .  Goodman a s k e d  

him t o  t a k e  on some GAL cases f o r  f r e e  (TR 1 9 ) .  One of  t h o s e  

cases i n v o l v e d  a r e t a r d e d  c h i l d  i n  s t a t e  c u s t o d y  whose p a r e n t s  

c o u l d  a f f o r d  t o  c o n t r i b u t e  t o  h e r  c a r e  b u t  c h o s e  n o t  t o  do  so .  

Respondent1  s e f f o r t s  r e s u l t e d  i n  t h e  f a m i l y  s u p p o r t i n g  t h e  c h i l d  

(TR 1 9 ) .  

M s .  Goodman e s t i m a t e d  Respondent  p u t  i n  50 t o  60 h o u r s  on 

t h e  r e t a r d e d  c h i l d ' s  c a s e  (TR 2 0 ) .  Respondent  e s t i m a t e d  t h a t  h e  

p u t  i n  o v e r  40 h o u r s  o n  t h e  c a s e  (TR 1 2 2 ) .  

Not o n l y  d i d  R e s p o n d e n t  n e v e r  e x p r e s s  r e l u c t a n c e  a b o u t  

a c c e p t i n g  GAL cases, h e  would a s k  M s .  Goodman t o  a s s i g n  him new 

o n e s  (TR 2 0 ) .  

A s  was t r u e  w i t h  h i s  work w i t h  t h e  y o u t h  of  M i a m i  i n  t h e  

1970s ,  Responden t ' s  work w i t h  young p e o p l e  i n  t h e  1 9 8 0 s  d i d  n o t  

go u n n o t i c e d .  On May 22 ,  1985,  Respondent  w a s  honored  by t h e  

P u b l i c  I n t e r e s t  Law Bank o f  t h e  Dade County Bar A s s o c i a t i o n  f o r :  



p r o v i d i n g  p r o  bono s e r v i c e s  i n  t h e  f i n e s t  
t r a d i t i o n  o f  t h e  l e g a l  p r o f e s s i o n .  
(R. Ex. 7) 

S e v e r a l  w e e k s  p r i o r  t o  h i s  a w a r d ,  R e s p o n d e n t  r e c e i v e d  a  

l e t t e r  of commendation from t h e  D i s t r i c t  A d m i n i s t r a t o r  of F l o r i d a  

HRS p r a i s i n g  h i s  e f f o r t s  t o  s e c u r e  f i n a n c i a l  a s s i s t a n c e  from t h e  

p a r e n t s  o f  d i sadvan taged  c h i l d r e n  (R. Ex. 8 ) .  

During d i r e c t  examina t ion  a t  f i n a l  h e a r i n g ,  t h e  f o l l o w i n g  

d i a l o g u e  took p l a c e  between Respondent and h i s  lawyer :  

Q. Do you e n j o y  do ing  p r o  bono work? 

A. I s o m e t i m e s  e n j o y e d  i t .  I t  i s  a  
h e a r t b r e a k i n g  t h i n g ,  l i k e  t h e  p r a c t i c e  of 
law is  sometimes h e a r t b r e a k i n g .  

I f e l t  a  l o t  b e t t e r  when I d i d  it. I 
f e l t  l i k e  I was do ing  something. 

Somebody a s k s  you f o r  h e l p  and you h e l p  
t h e m .  S o m e t i m e s ,  i t ' s  e n j o y a b l e  a n d  
sometimes, it i s  i n t e n s e l y  p a i n f u l .  But,  
o v e r a l l ,  I f e e l  t h a t  I am b e t t e r  f o r  it. 

Q. Is i t  i m p o r t a n t  t o  you? 

A. Yes, it h a s  a lways  been a n  i m p o r t a n t  p a r t  
of  my l i f e .  I t  s t i l l  is. 

Q. Do you m i s s  b e i n g  a  p r o  bono l awyer?  

A. I m i s s  b e i n g  a  lawyer  and I m i s s  b e i n g  a  
P r o  bono lawyer.  (TR 129,  1 3 0 )  

Even b e f o r e  R e s p o n d e n t  r e p o r t e d  f o r  h i s  i n c a r c e r a t i o n  i n  

J u l y  1985,  he was t r y i n g  t o  g e t  p e r m i s s i o n  t o  c o n t i n u e  h i s  GAL 

work a s  a  l a y  worker.  Towards t h a t  end h e  c o n t a c t e d  M s .  Goodman 

and Judge Glads tone ,  t h e  judge i n  cha rge  of  t h e  program (TR 1 3 0 ) .  

I n  r e sponse  t o  Responden t ' s  i n q u i r y ,  Judge G l a d s t o n e  w r o t e  on 

@ March 30,  1985: 



F o r  many y e a r s  you  h a v e  b e e n  a  v a l u a b l e  
o f f i c e r  of t h i s  Cour t  and a  b l e s s i n g  t o  t h e  
c h i l d r e n  you have  se rved .  I r e c a l l  t h a t  you 
have  s e r v e d ,  o f t e n  w i t h o u t  f e e ,  a s  g u a r d i a n  
ad  l i t e m  f o r  n e g l e c t e d  and abused ch i ld ren- -  
e v e n  y e a r s  b e f o r e  o u r  f o r m a l  G u a r d i a n  a d  
L i t e m  Program was e s t a b l i s h e d .  Now t h a t  w e  
can ,  and s o  s u c c e s s f u l l y  do, u s e  l a y  p e r s o n s  
a s  g u a r d i a n s  a d  l i t e m  i n  n e g l e c t  and abuse  
c a s e s ,  I hope you w i l l  be  a b l e  t o  s e r v e  even 
i f  y o u  a r e  u n a b l e  t o  p r a c t i c e  l a w .  
(R. Ex.  9 )  

A t  f i n a l  h e a r i n g  on June 26,  1987,  M s .  Goodman t e s t i f i e d  t h a t  

Respondent would soon be t a k i n g  c a s e s  a s  a  l a y  v o l u n t e e r  (TR 2 2 ) .  

Respondent h a s  undergone l a y  GAL t r a i n i n g  (TR 1 3 2 ) .  

Respondent ' s  e a g e r n e s s  t o  r e t u r n  t o  p r o  bono work, even a s  a  

non-lawyer, is c o n s i s t e n t  w i t h  M s .  Goodman's o b s e r v a t i o n  t h a t  h e  

"has  a  s t r o n g  s o c i a l  conscience ' '  (TR 21)  and w i t h  former Board of  

Governors  member Edwin Marger ' s  t e s t i m o n y  t h a t  Respondent "is t h e  

k ind of pe r son  t h a t  w i l l  c o n t i n u e  t o  h e l p  t h e  p u b l i c "  (TR 6 1 ) .  

R e s p o n d e n t ' s  p r o  bono work a l o n e ,  which  l a s t e d  f r o m  1 9 7 0  

u n t i l  v i r t u a l l y  t h e  day b e f o r e  h e  r e p o r t e d  t o  t h e  U.S. Marshal i n  

J u l y  1985,  shou ld  c o n s t i t u t e  s u f f i c i e n t  m i t i g a t i o n  t o  remove h i s  

c a s e  from t h e  rea lm of d isbarment .  However, t h e r e  a r e  numerous 

o t h e r  f a c t o r s  t o  c o n s i d e r  a l s o .  

R u l e  9.32 o f  t h e  F l o r i d a  S t a n d a r d s  f o r  I m p o s i n g  Lawyer 

S a n c t i o n s  l i s t s  13  f a c t o r s  c o n s t i t u t i n g  m i t i g a t i o n .  Among t h o s e  

f a c t o r s  a r e :  9.32 ( a )  no p r i o r  d i s c i p l i n a r y ;  9.32 ( g )  c h a r a c t e r  o r  

r e p u t a t i o n ;  9 . 3 2  (j) i n t e r i m  r e h a b i l i t a t i o n ;  a n d  9 . 3 2  ( k )  

i m p o s i t i o n  of  o t h e r  p e n a l t i e s  o r  s a n c t i o n s .  Not l i s t e d  i n  t h e  

S t a n d a r d s ,  b u t  of equa l  impor t  i s  Respondent ' s  r e l a t i v e l y  b r i e f  

p a r t i c i p a t i o n  i n  t h e  c r i m i n a l  c o n s p i r a c y .  



• P r i o r  t o  h i s  s u s p e n s i o n  i n  J u l y  1 9 8 5 ,  R e s p o n d e n t  h a d  no 

d i s c i p l i n a r y  h i s t o r y  w i t h  The F l o r i d a  Bar (TR 8 5 ) .  

U n t i l  h i s  c o n v i c t i o n  Respondent had a s t e r l i n g  r e p u t a t i o n ,  

and one which h a s  n o t  been s i g n i f i c a n t l y  d imin i shed  a s  a r e s u l t  

of t h a t  c o n v i c t i o n .  A l l  s i x  of Responden t ' s  w i t n e s s e s  a t t e s t e d  

t o  h i s  i n t e g r i t y ,  c h a r a c t e r ,  and r e p u t a t i o n .  

M s .  Goodman t e s t i f i e d  t h a t  R e s p o n d e n t  was a n  e x c e l l e n t  

advoca te  (TR 1 6 )  and t h a t  h e  was a  p a r t i c u l a r l y  good a t t o r n e y  (TR 

2 1 ) .  

H a r r i s  Solomon, a former  Bar counse l  and c u r r e n t  member of a 

g r i e v a n c e  committee,  t e s t i f i e d  t h a t  Respondent was 

a  good lawyer and had a r e p u t a t i o n  f o r  b e i n g  
t r u t h f u l  and f a i r - d e a l i n g ,  w i t h o u t  e x c e p t i o n .  
(TR 27)  

Mr. Solomon c o n s i d e r s  R e s p o n d e n t  "as  h i g h l y  e t h i c a l  a s  

anybody I know" (TR 27)  . 
R e s p o n d e n t ' s  f o r m e r  p a r t n e r ,  L e o n a r d  P e r t n o y ,  d e s c r i b e d  

Respondent a s  "a q u a l i t y  l awyer , "  "a f i n e  t r i a l  l awyer , "  and a n  

"ext remely"  h o n e s t  p e r s o n  (TR 3 8 ) .  The two "had a p a r t n e r s h i p  on 

a  handshake" f o r  a lmost  1 5  y e a r s  (TR 3 9 ) .  

S tephen Raskin  t e s t i f i e d  t h a t  Respondent i s  a n  " e x c e l l e n t "  

lawyer  (TR 48)  and i s  "enormously h o n e s t "  (TR 4 9 ) .  

Former  B o a r d  o f  G o v e r n o r s  member Edwin Marger  c o n s i d e r s  

Respondent " t h e  k ind of  lawyer  t h a t  i s  a n  a s s e t  t o  t h e  Bar" (TR 

56)  and t h a t  h e  i s  "comple te ly  hones t "  (TR 5 7 ) .  

M s .  K i l e y  p o i n t e d  o u t  t h a t  R e s p o n d e n t  was more  c o n c e r n e d  

w i t h  do ing  t h i n g s  f o r  t h e  good of  t h e  community t h a n  i n  o b t a i n i n g  



a p e r s o n a l  g a i n  (TR 7 7 ) .  She was s o  impressed  w i t h  Respondent t h a t  

s h e  s e n t  h e r  m o t h e r  t o  R e s p o n d e n t  when s h e  n e e d e d  a  l a w y e r .  

M s .  R i l e y  s a i d  t h a t  h e r  m o t h e r  was " t o t a l l y "  s a t i s f i e d  w i t h  

Respondent ' s  l e g a l  s e r v i c e s  (TR 78 ,  79)  . 
C l e a r l y ,  R e s p o n d e n t ' s  r e p u t a t i o n  a n d  c h a r a c t e r  w a s  

impeccable  p r i o r  t o  h i s  c o n v i c t i o n .  H i s  esteem i n  t h e  e y e s  of 

h i s  p e e r s  seems l i t t l e  reduced now. 

R u l e  9 . 3 2 ( j )  o f  t h e  S t a n d a r d s  s u g g e s t s  t h a t  t h e  C o u r t  

c o n s i d e r  i n t e r i m  r e h a b i l i t a t i o n  i n  i t s  d e l i b e r a t i o n s .  T h i s  i s  

c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  d e c l a r a t i o n  i n  The F l o r i d a  Bar v ,  

Pahu les ,  233 So.2d 130 ( F l a .  1970)  a t  132,  t h a t  t h e  t h r e e  g o a l s  

o f  a  d i s c i p l i n a r y  s a n c t i o n  a r e  (1) p r o t e c t i o n  o f  t h e  p u b l i c ,  

( 2 )  a  d i s c i p l i n e  t h a t  i s  f a i r  t o  t h e  accused,  i e  encourag ing  

r e f  o rmat ion  and r e h a b i l i t a t i o n  w h i l e  s i m u l t a n e o u s l y  d i s c i p l i n i n g  

him, and ( 3 )  d e t e r r i n g  o t h e r  l awyers .  

Responden t ' s  w i t n e s s e s  and h i s  own a c t i o n s  prove  p o s i t i v e l y  

t h a t  h e  i s  w e l l  down t h e  road towards  r e h a b i l i t a t i o n .  S i n c e  t h e  

j u r y  f o u n d  him g u i l t y  i n  A p r i l  1 9 8 4 ,  R e s p o n d e n t  h a s  l e d  a n  

e x e m p l a r y  l i f e .  H e  h a s  h a n d l e d  p r o  bono c a s e s  f o r  t h e  GAL 

program,  r e s u l t i n g  i n  a n  a w a r d  ( R .  Ex. 7 )  a n d  a  l e t t e r  of  

commendation (R. Ex. 8 ) .  Upon h i s  r e l e a s e  from p r i s o n ,  he had 

h i s  c i v i l  r i g h t s  r e s t o r e d  on March 6 ,  1987 (R.  Ex. 1) and he  i s  

now ready t o  c o n t i n u e  h i s  GAL work, H e  was a  model p r i s o n e r  

(R.  Exs. 1 0 ,  11). 

The most  i m p o r t a n t  f a c t o r  t o  c o n s i d e r  i n  R e s p o n d e n t ' s  

r e h a b i l i t a t i o n ,  however, a r e  h i s  own a c t s  towards  g e t t i n g  h i s  

l i f e  i n  o r d e r .  



• S t e v e  Raskin  t e s t i f i e d  t h a t  d e s p i t e  Respondent ' s  m a r r i a g e  

b r e a k i n g  u p  a n d  h i s  c r i m i n a l  c o n v i c t i o n ,  R e s p o n d e n t  h a d  a n  

a t t i t u d e  of 

"Okay, t h i s  i s  what h a s  happened. I a c c e p t  
it. Now I am go ing  forward."  

H e  a l w a y s  seemed t o  h a v e  t h a t  a b i l i t y  t o  
a c c e p t  t h e  bad t h i n g s  t h a t  were  happening and 
t h e n  t u r n  i t  around,  t u r n  h i s  l i f e  a round o r  
c h a n g e  i t  a n d  go f o r w a r d  f r o m  t h e r e .  ( T R  
5 1 ) .  

Mr. R a s k i n  d o e s n ' t  " t h i n k  t h e r e  i s  a n y  q u e s t i o n  a b o u t "  

R e s p o n d e n t ' s  a b i l i t y  t o  r e h a b i l i t a t e  h i m s e l f  ( T R  5 0 )  . J o n i  

Goodman t e s t i f i e d  t h a t  Respondent i s  a n  a s s e t  t o  t h e  Bar now (TR 

2 1 ) .  When a s k e d  i f  R e s p o n d e n t  was  c a p a b l e  o f  r e h a b i l i t a t i n g  

h i m s e l f  a n d  r e s u m i n g  t h e  p r a c t i c e  o f  l a w ,  f o r m e r  Bar  c o u n s e l  

H a r r i s  Solomon s a i d :  

I t h i n k  S t e v e  G r e e n b e r g  s h o u l d  b e  a b l e  t o  
p r a c t i c e  law even now. (TR 29)  

Leonard Per tnoy  t e s t i f i e d  a b o u t  Respondent t h a t  "I s t r o n g l y  

b e l i e v e  he  i s  r e h a b i l i t a t e d "  TR 4 0 ) .  Former Board of  Governors  

member Edwin Marger s t a t e d :  

I would t r u s t  S t e v e  w i t h  any th ing .  I t h i n k  
t h a t  h e  i s  comple te ly  hones t .  

I t h i n k  t h a t  h e  g o t  i n t o  a  s i t u a t i o n  where h e  
made a  s e r i o u s  m i s t a k e ,  b u t  I t h i n k  t h a t  h e  
h a s  s h o w n  t h a t  h e  h a s  b e e n  t r e m e n d o u s l y  
r e h a b i l i t a t e d .  (TR 57)  

Another f a c t o r  showing Responden t ' s  r e h a b i l i t a t i o n  i s  t h e  

exemplary manner t h a t  h e  handled  h i s  c h i l d  s u p p o r t  d u r i n g  h i s  

i n c a r c e r a t i o n .  Respondent and h i s  w i f e  s e p a r a t e d  t h e  w e e k  b e f o r e  

h i s  t r i a l  i n  February  1984 (TR 1 3 3 ) .  By t h e  t ime  h e  r e p o r t e d  t o  



0 E g l i n  h e  was  d i v o r c e d  a n d  o b l i g a t e d  t o  pay  s u p p o r t  f o r  two 

c h i l d r e n  i n  t h e  a m o u n t  o f  $ 1 , 2 0 0  p e r  m o n t h ,  p l u s  h e a l t h  

i n s u r a n c e ,  h a l f  of summer camp, and a l l  un insured  medica l  and 

d e n t a l  b i l l s  (TR 1 3 4 ) .  

Respondent met h i s  s u p p o r t  o b l i g a t i o n s  by t u r n i n g  o v e r  t o  

h i s  ex-wife h i s  $7,000 s a v i n g s  accoun t  and by a s s i g n i n g  t o  h e r  a  

p a s t  f e e  t h a t  was b e i n g  p a i d  a t  t h e  r a t e  of $1,000 pe r  month (TR 

1 3 4 ) .  

Respondent h a s  never  been i n  a r r e a r s  on h i s  c h i l d  s u p p o r t  

(TR 134)  . 
B e c a u s e  d i s b a r m e n t  i s  a n  a p p r o p r i a t e  d i s c i p l i n e  o n l y  i n  

t h o s e  r a r e  c a s e s  where r e h a b i l i t a t i o n  is  h i g h l y  u n l i k e l y ,  The 

F l o r i d a  Bar v.  Davis ,  361 So.2d 159,  162 ( F l a .  1 9 7 8 ) ,  i n t e r i m  

r e h a b i l i t a t i o n  i s  a  doubly impor tan t  f a c t o r  t o  c o n s i d e r  i n  f e l o n y  

c o n v i c t i o n  c a s e s .  

A s  was t r u e  w i t h  t h e  accused  lawyer  i n  The F l o r i d a  Bar v.  

Rosen ,  495 So.2d 180  ( F l a .  1 9 8 6 ) ,  R e s p o n d e n t  s h o u l d  n o t  b e  

d i s b a r r e d  because  he  " h a s  a n  e x c e l l e n t  chance of b e i n g  a  g r e a t  

a s s e t  t o  t h e  Bar of t h i s  s t a t e . "  

L a s t  among t h e  S t a n d a r d s  i s  t h e  i m p o s i t i o n  o f  o t h e r  

p e n a l t i e s .  Simply p u t ,  Respondent h a s  been s e v e r e l y  punished 

a l r e a d y .  He was impr isoned f o r  a lmos t  1 8  months (TR 90)  and was 

under t h e  c l o u d  o f  c r i m i n a l  p roceed ings  from h i s  i n d i c t m e n t  i n  

J u l y  1983 u n t i l  h i s  c i v i l  r i g h t s  were r e s t o r e d  a lmos t  f o u r  y e a r s  

l a t e r .  H i s  p r i s o n  t e rm and s u s p e n s i o n  h a s  knocked o u t  60 t o  

0 80 p e r c e n t  of h i s  income. 



I n  d e c i d i n g  whether  t o  impose d i sba rment ,  t h i s  Cour t  shou ld  

a l s o  c o n s i d e r  t h e  t i m e  f rame of Respondent ' s  misconduct .  H i s  

p a r t i c i p a t i o n  i n  t h e  c o n s p i r a c y  l a s t e d  o n l y  f o u r  months, from 

November 1979 th rough  March 1980 (TR 8 5 ) .  Responden t ' s  r o l e  was 

b r i e f ,  of l i t t l e  consequence,  and o c c u r r e d  over  seven y e a r s  ago. 

H e  p r a c t i c e d  over  f i v e  y e a r s  a f t e r  h i s  misconduct  w i t h o u t  harm t o  

t h e  p u b l i c  o r  t h e  Bar.  

Respondent s u b m i t s  t h a t ,  even i f  t h e  Cour t  f e e l s  t h a t  h i s  

c o n v i c t i o n  s t a n d i n g  a l o n e  m i g h t  w a r r a n t  d i s b a r m e n t ,  t h e  

m i t i g a t i n g  f a c t o r s  p r e s e n t e d  t o  t h e  r e f e r e e  m i l i t a t e  a g a i n s t  t h e  

u l t i m a t e  s a n c t i o n .  The g o a l  of e f f e c t i v e  d i s c i p l i n e  

i s  p r i m a r i l y  t o  p r o t e c t  t h e  p u b l i c  f r o m  
incompetent  and u n e t h i c a l  p r a c t i t i o n e r s  and 
on ly  s e c o n d a r i l y  t o  pun i sh  t h e  o f f e n d e r  and 
t o  a c t  a s  a  d e t e r r e n t  t o  o t h e r s .  

The F l o r i d a  Bar v.  P inkus ,  300 So.2d 16 ( F l a .  1 9 7 4 ) .  

S u s p e n d i n g  R e s p o n d e n t  f o r  t h r e e  y e a r s  f o r  h i s  f e l o n y  

c o n v i c t i o n  w i l l  n o t  be a n  a b d i c a t i o n  by t h i s  Cour t  of i t s  pr imary  

r e s p o n s i b i l i t y  i n  g r i e v a n c e  m a t t e r s ,  i . e . ,  p r o t e c t i n g  t h e  p u b l i c .  

Respondent w i l l  s t i l l  have t o  p rove  r e h a b i l i t a t i o n  b e f o r e  he  can  

be r e i n s t a t e d .  More i m p o r t a n t ,  however, is  t h e  f a c t  t h a t  t h e r e  

i s  no s h o w i n g  t h a t  R e s p o n d e n t ' s  c o n d u c t  was a n y t h i n g  b u t  a n  

i s o l a t e d  a c t  t h a t  o c c u r r e d  e i g h t  y e a r s  ago and i s  u n l i k e l y  t o  be 

r e p e a t e d .  

C l e a r l y ,  t h e  a p p r o p r i a t e  s a n c t i o n  f o r  l awyers  c o n v i c t e d  of  a  

f e l o n y  is a  d i f f i c u l t  d e t e r m i n a t i o n  t o  make. D i s c i p l i n e s  range ,  

a over  t h e  r e c e n t  p a s t ,  from two y e a r s  s u s p e n s i o n  t o  d i sba rment .  



M i t i g a t i o n  i s  a n  i m p o r t a n t  f a c t o r  i n  choosing a  d i s c i p l i n e .  

I n  The F l o r i d a  Bar v .  Wilson,  425 So.2d 2  ( F l a .  1983) , a  lawyer  

was d i s b a r r e d  f o r  p r e s s u r i n g  a  c l i e n t  i n  j a i l  t o  d e l i v e r  t o  t h e  

lawyer 1-1/2 pounds of  coca ine .  I n  t h e  o r d e r  of d i sba rment ,  t h e  

Cour t  no ted  t h a t :  

I f  s u b s t a n t i a l  a n d  c o n v i n c i n g  e v i d e n c e  o f  
m i t i g a t i n g  c i r c u m s t a n c e s  had been p r e s e n t e d ,  
t h e  complexion of t h e  c a s e  may ve ry  w e l l  have 
b e e n  d i f f e r e n t .  B u t  n o  e v i d e n c e  i n  
m i t i g a t i o n  h a s  been p r o f f e r e d  by Respondent. 

I n  t h e  c a s e  a t  Bar,  Respondent ' s  o f f e n s e  was n o t  n e a r l y  a s  

s e r i o u s  a s  W i l s o n ' s .  Even w i t h o u t  m i t i g a t i o n ,  h e  s h o u l d  n o t  

r e c e i v e  t h e  same d i s c i p l i n e .  When Respondent ' s  m i t i g a t i o n  i s  

f a c t o r e d  i n ,  however, it becomes obv ious  t h a t  h i s  s a n c t i o n  shou ld  

b e a n o t c h b e l o w W i l s o n ' s .  

Numerous l a w y e r s  have  been c o n v i c t e d  of  c r i m e s  more s e r i o u s  

t h a n  Responden t ' s  b u t  who, f o r  v a r i o u s  reasons ,  have n o t  been 

d i s b a r r e d .  For example: 

a .  The F l o r i d a  Bar V. Carbonaro,  464 So.2d 549 ( F l a .  1 9 8 5 ) .  

Three  y e a r  s u s p e n s i o n  f o r  c o n v i c t i o n  of c o n s p i r a c y  t o  d i s t r i b u t e  

coca ine .  

b. The F l o r i d a  Bar v.  Rosen, 495 So.2d 180 ( F l a .  1 9 8 6 ) .  

Three  y e a r  s u s p e n s i o n  f o r  p o s s e s s i o n  of c o c a i n e  w i t h  i n t e n t  t o  

d i s t r i b u t e .  

c. The F l o r i d a  Bar v. S t a h l ,  500 So.2d 540 ( F l a .  1 9 8 7 ) .  

Three y e a r  suspens ion  f o r  c o n v i c t i o n  of o b s t r u c t i o n  of j u s t i c e  by 

s u b m i t t i n g  f a l s e  r e c o r d s  t o  a  grand j u r y .  



e d. The F l o r i d a  Bar v. Giordano,  500 So.2d 1343 ( F l a .  1 9 8 7 ) .  

Three  y e a r  s u s p e n s i o n  f o r  c o n v i c t i o n  of one c o u n t  of p o s s e s s i o n  

w i t h  i n t e n t  t o  d i s t r i b u t e  c o c a i n e  a n d  t h r e e  c o u n t s  o f  

d i s t r i b u t i o n  of mar i juana .  

e. The F l o r i d a  Bar v. Chosid,  500 So.2d 150 ( F l a .  1 9 8 7 ) .  

T h r e e  y e a r  s u s p e n s i o n  f o r  f i l i n g  a f a l s e  t a x  r e t u r n .  (The  

d i s s e n t  n o t e d  t h a t  t h e  a c c u s e d  was a  p a r t i c i p a n t  i n  a d r u g  

d i s t r i b u t i o n  scheme.) 

I n  each of t h e  f i v e  cases c i t e d  above,  t h e  misconduct  was 

more e g r e g i o u s  t h a n  t h a t  committed by Respondent.  Respondent d i d  

n o t  p a r t i c i p a t e  i n  a n y t h i n g  i n v o l v i n g  c o c a i n e ,  n o r  i s  t h e r e  

ev idence  t h a t  h e  s t o o d  t o  g a i n  m a t e r i a l l y  from h i s  wrongdoing. 

Even more  i m p o r t a n t ,  however ,  i s  t h e  f a c t  t h a t  R e s p o n d e n t ' s  

e v i d e n c e  i n  m i t i g a t i o n  was a s  s t r o n g ,  i f  n o t  s t r o n g e r ,  t h a n  any 

of t h e  above. Y e t ,  none of t h o s e  l a w y e r s  were d i s b a r r e d .  

Respondent h a s  been a n  exemplary lawyer f o r  a l l  b u t  f o u r  

months of h i s  c a r e e r  s i n c e  h i s  admiss ion  t o  t h e  Bar 1 8  y e a r s  ago. 

H i s  p r o  bono r e c o r d  a l o n e  i s  a  model t h a t  a l l  l awyers  s h o u l d  

s t r i v e  t o  a t t a i n .  H e  h a s  b rough t  much c r e d i t  t o  t h e  Bar over  a  

1 5  y e a r  p e r i o d  and t h e  t e s t i m o n y  is  unequivocal  t h a t  h e  w i l l  do 

s o  a g a i n .  

R e s p o n d e n t ' s  g o o d  w o r k s ,  a n d  h i s  s t e p s  t o w a r d s  

r e h a b i l i t a t i o n ,  shou ld  m i t i g a t e  t h e  punishment t h a t  h e  r e c e i v e s .  

A t h r e e  y e a r  suspens ion ,  nunc p r o  t u n c ,  t o  J u l y  23, 1985,  is  a  

s u f f i c i e n t  d i s c i p l i n e  t o  p r o t e c t  t h e  pub1 ic. 



POINT I1 

(Answering t h e  B a r ' s  P o i n t  on Appeal)  
THE REFEREE HAD THE AUTHORITY TO IMPOSE 
DISBARMENT FOR THREE YEARS. 

I n  The F l o r i d a  Bar v.  Newman, 513 So.2d 656 ( F l a .  1 9 8 7 ) ,  

t h i s  Cour t  d i s b a r r e d  t h e  accused  lawyer  f o r  t h r e e  y e a r s .  The 

C o u r t  s o  o r d e r e d  d e s p i t e  t h e  f a c t  t h a t  t h e  c a s e  was c l e a r l y  

o n g o i n g  when t h e  new r u l e s  w e r e  a d o p t e d  o n  J a n u a r y  1, 1 9 8 7 .  

Respondent i n  t h e  c a s e  a t  Bar s u b m i t s  t h e  same r a t i o n a l e  a p p l i e s  

t o  h i s  c a s e  and t h a t  t h e  r e f e r e e ' s  recommendation of a t h r e e  y e a r  

d isbarment  shou ld  be upheld.  

A. The Bar i s  G u i l t y  of Laches and Should  
B e  E s t o p p e d  From O b j e c t i n g  t o  t h e  
Refe ree  ' s Recommended D i  s c i p l  i n e  . 

I n  t h e  summer of 1985, t h e  Bar f i l e d  i t s  Not ice  of Felony 

C o n v i c t i o n  i n  t h i s  C o u r t  a s k i n g  f o r  R e s p o n d e n t ' s  i m m e d i a t e  

s u s p e n s i o n .  I n  November 1 9 8 5 ,  t h i s  C o u r t  g r a n t e d  t h e  B a r ' s  

r e q u e s t .  

S e v e n t e e n  m o n t h s  a f t e r  R e s p o n d e n t ' s  s u s p e n s i o n  w a s  

e f f e c t i v e ,  o n  F e b r u a r y  3 ,  1 9 8 7 ,  t h e  B a r  f i l e d  i t s  f o r m a l  

compla in t  i n  t h i s  m a t t e r .  The compla in t ,  c o n s i s t i n g  of  seven 

pa ragraphs ,  was a s i m p l e  p l e a d i n g  and was e a s y  t o  d r a f t .  

However, by w a i t i n g  17  months t o  f i l e  i t s  compla in t ,  t h e  Bar 

p u t  i t s e l f  i n  t h e  p o s i t i o n  t o  a r g u e  t h a t  t h e  new R u l e s  o f  

D i s c i p l i n e ,  e f f e c t i v e  j u s t  33 d a y s  b e f o r e  t h e  B a r ' s  Complaint was 

f i l e d ,  would a p p l y  t o  t h e  a c t i o n .  Of c o u r s e ,  t h e  s i g n i f i c a n t  

a s p e c t  o f  w a i t i n g  u n t i l  a f t e r  J a n u a r y  1, 1 9 8 7  t o  f i l e  t h e  



Compla in t  was t h e  e x t e n s i o n  o f  t h e  minimum p e r i o d  o f  d i s b a r m e n t  

f rom t h r e e  y e a r s  t o  f i v e  y e a r s .  

The Bar had  a l m o s t  1 8  months a f t e r  R e s p o n d e n t ' s  c o n v i c t i o n  

t o  f i l e  i t s  f o r m a l  c o m p l a i n t  u n d e r  t h e  I n t e g r a t i o n  R u l e .  

I n s t e a d ,  it w a i t e d  19  months and f i l e d  unde r  t h e  new r u l e s .  

The Bar  s h o u l d  n o t  be  a b l e  t o  p e n a l i z e  Respondent  by i t s  

t a r d y  f i l i n g  o f  i t s  Compla in t .  

The referee c l e a r l y  r e j e c t e d  t h e  B a r ' s  demand f o r  a  f i v e  

y e a r  d i s b a r m e n t  on page  6 of  h i s  r e p o r t .  H i s  r e a s o n  was s p e c i f i c  

and  w e l l  t a k e n :  

T h i s  d i s c i p l i n a r y  p r o c e e d i n g  was pend ing  l o n g  
b e f o r e  [ J a n u a r y  1, 19871. 

The r e f e r e e  t h e n  recommended 

t h a t  t h e  C o u r t  re ject  t h e  B a r ' s  p o s i t i o n  t h a t  
t h e  i n c r e a s e d  p e n a l t y  (o f  a  f i v e - y e a r  d i s b a r -  
ment i n s t e a d  o f  a t h r e e - y e a r  d i s b a r m e n t  under  
t h e  fo rmer  r u l e s )  i s  mere ly  " p r o c e d u r a l "  and  
d o e s  n o t  v i o l a t e  e x  p o s t  f a c t o  p r i n c i p l e s .  

Respondent  s u b m i t s  t h a t  t h e  d o c t r i n e  o f  l a c h e s  p r e v e n t s  t h e  

Bar from a r g u i n g  t h a t  i t s  f a i l u r e  t o  p rompt ly  f i l e  t h e  Compla in t  

i n  t h i s  c a s e  r e s u l t s  i n  a n  a d d i t i o n a l  two y e a r s  d i s b a r m e n t .  

T h i s  C o u r t  r e c o g n i z e d  t h e  e q u i t a b l e  d o c t r i n e  of  l a c h e s  a s  i t  

p e r t a i n s  t o  Bar p r o c e e d i n g s  i n  The F l o r i d a  Bar v .  McCain, 3 6 1  

So.2d 700 ( F l a .  1 9 7 8 ) .  I n  t h a t  d e c i s i o n ,  t h e  t es t  f o r  l a c h e s  was 

se t  f o r t h :  

(1) C o n d u c t  o n  t h e  p a r t  o f  t h e  d e f e n -  
d a n t  . . . g i v i n g  r i s e  t o  t h e  s i t u a t i o n  o f  
w h i c h  c o m p l a i n t  i s  r a i s e d ;  ( 2 )  d e l a y  i n  
a s s e r t i n g  t h e  c l a i m a n t ' s  r i g h t s  . . .; 
( 3 )  l a c k  o f  knowledge o r  n o t i c e  on t h e  p a r t  
o f  t h e  d e f e n d a n t  t h a t  t h e  c o m p l a i n a n t  would 
asser t  t h e  r i g h t  on which h e  b a s e s  h i s  s u i t ;  



and ( 4 )  i n j u r y  o r  p r e j u d i c e  t o  t h e  de fendan t  
i n  t h e  e v e n t  r e l i e f  i s  a c c o r d e d  t o  t h e  
compla inant  . 

The d o c t r i n e  of l a c h e s  a p p l i e s  t o  t h i s  c a s e .  

F i r s t ,  R e s p o n d e n t ' s  c o n d u c t  was  t h e  f e l o n y  c o n v i c t i o n  i n  

June  1985. Second, t h e  Bar was aware of t h e  conduct  because  t h e  

a u t o m a t i c  s u s p e n s i o n  was t r i g g e r e d  by t h e  B a r ' s  n o t i c e  t o  t h e  

Cour t .  T h i r d ,  Respondent had no n o t i c e  of t h e  B a r ' s  i n t e n t i o n s  

d u r i n g  t h e  17  months t h a t  e l a p s e d  b e f o r e  t h e  fo rmal  compla in t  was 

f i l e d  ( a  t i m e  f r a m e  t h a t  would  l e a d  t h e  r e a s o n a b l e  p e r s o n  t o  

b e l i e v e  t h a t  t h e  a c t i o n  was n o t  f o r t h c o m i n g ) .  F i n a l l y ,  t h e  

Respondent i s  p r e j u d i c e d  by t h e  enactment  of Rule 3 - 5 . l ( f )  and 

i t s  i n c r e a s e  i n  t h e  minimum p e r i o d  of  d i sba rment .  a The p u b l i c  p o l i c y  i s  now a n d  h a s  b e e n  t o  d i s c o u r a g e  t h e  

d i l a t o r y  by p l a c i n g  s a n c t i o n s  upon undue de lay .  Those s a n c t i o n s  

a r e  g e n e r a l l y  t h e  l o s s  o f  a  c a u s e  of a c t i o n  th rough  t h e  p a s s i n g  

o f  t h e  s t a t u t e  of l i m i t a t i o n s .  I n  such c a s e s  where a  l i m i t a t i o n  

s a n c t i o n  i s  n o t  a p p r o p r i a t e ,  t h e  d o c t r i n e  of l a c h e s  i s  used. 

Respondent a s s e r t s  t h a t  t h e  c a s e  a t  b a r  i s  a p p r o p r i a t e  f o r  

t h e  i m p o s i t i o n  o f  t h e  d o c t r i n e  o f  l a c h e s .  The Bar  h a s  b e e n  

d i l a t o r y  i n  p u r s u i n g  i t s  a c t i o n  by a l l o w i n g  17  months t o  p a s s  

b e f o r e  f i l i n g .  D u r i n g  t h e  p a s s i n g  o f  t h e  t i m e  t h e  B a r  h a s  

e n a c t e d  changes  i n  t h e  p roceed ings  which a d v e r s e l y  a f f e c t  t h e  

Respondent.  

The F l o r i d a  B a r ' s  a c t i o n s  a r e  a  s y s t e m a t i c  d e r o g a t i o n  of t h e  

a p r i n c i p l e s  of  fundamental  f a i r n e s s  i n h e r e n t  t o  t h e  democra t i c  



s y s t e m .  Such  a c t s  m u s t  n o t  b e  e n c o u r a g e d .  They s h o u l d  b e  

d i s c o u r a g e d  t h r o u g h  t h e  i m p o s i t i o n s  o f  s a n c t i o n s  s u c h  a s  t h e  

d o c t r i n e  of  l a c h e s .  

B. A d m i n i s t r a t i v e  R e g u l a t i o n s  Concern ing  
L i c e n s i n g  P r o c e d u r e s  a n d  D i s c i p l i n e  
a r e  S u b s t a n t i v e  and a r e  t o  be  App l i ed  
P r o s p e c t i v e l y .  

1. S u b s t a n t i a l  R i g h t s  

T h i s  C o u r t  h a s  e s t a b l i s h e d  a f f i r m a t i v e l y  t h a t  e n a c t e d  

s t a t u t e s  w i l l  be  viewed a s  t o  a p p l i c a t i o n  t o  d e t e r m i n e  i f  t h e  

s t a t u t e  i s  e i t h e r  p r o c e d u r a l  o r  s u b s t a n t i v e .  

When a  new s t a t u t e  i s  found t o  be  t o t a l l y  p r o c e d u r a l ,  hav ing  

no e f f e c t  on s u b s t a n t i a l  r i g h t s ,  t h e n  t h e  s t a t u t e  may be  a p p l i e d ,  

a t  t h e  d i s c r e t i o n  o f  t h e  C o u r t ,  r e t r o a c t i v e l y .  However, i f  it i s  

found  t h a t  t h e  a p p l i c a t i o n  of  t h e  s t a t u t e  w i l l  i n  any  way have  a n  

a d v e r s e  e f f e c t  o n  a n y  s u b s t a n t i a l  r i g h t ,  t h e n  s u c h  m u s t  b e  

a p p l i e d  p r o s p e c t i v e l y .  V i l l a q e  of  E l  P o r t a l  v. C i t v  of Miami 

S h o r e s ,  362 So.2d 275 ( F l a .  1 9 7 8 ) .  

S u b s t a n t i a l  r i g h t s  a r e  g e n e r a l l y  d e f i n e d  a s  t h o s e  r i g h t s  

a f f o r d e d  p r o t e c t i o n  by t h e  C o n s t i t u t i o n  of  t h e  Uni t ed  S t a t e s .  

I n c l u s i v e  i n  such  p r o t e c t e d  r i g h t s  i s  t h e  r i g h t  t o  p u r s u e  a  

d e s i r e d  o c c u p a t i o n  and  h o l d  a l i c e n s e  t o  conduc t  such  o c c u p a t i o n .  

These r i g h t s  have  been  c o n s t r u e d  t o  be  v a l i d  p r o p e r t y  r i g h t s .  

Board o f  R e s e n t s  v .  Roth,  408 U.S. 564 ( 1 9 7 1 ) ,  F l e u r v  v. C l a v t o n ,  

6 6 4  F . S u p p .  1 2 2 4  ( C . D .  I l l .  1 9 8 7 ) .  T h e s e  c a s e s  i n v o l v e d  

d i s c i p l i n a r y  p r o c e d u r e s  c o n c e r n i n g  t e n u r e d  p r o f e s s o r s  a n d  

p h y s i c i a n s ,  r e s p e c t i v e l y .  



A l t h o u g h  t h i s  C o u r t  h a s  n o t  g r a n t e d  t h e  s t a t u s  o f  

f u n d a m e n t a l  r i g h t  upon t h e  l i c e n s e  t o  p r a c t i c e  law, t h e r e  a r e  

t h o s e  who h a v e  r e s p o n d e d  t o  t h e  g rowing  t r e n d  t o  do  so .  DeBock 

v. S t a t e ,  512 So.2d 164  ( F l a .  1 9 8 7 )  ( B a r k e t t ,  J. d i s s e n t i n g ) .  

J u s t i c e  B a r k e t t ,  c i t i n g  Supreme C o u r t  o f  N e w  Hampshi re  v .  P i p e r ,  

470 U.S. 274 ( 1 9 8 5 ) ,  commented o n  t h e  C o u r t ' s  r e c o g n i t i o n  of  t h e  

l a w y e r ' s  r o l e  b e i n g  v i ewed  a s  f u n d a m e n t a l ,  s t a t i n g ,  

[ D e c i s i o n ]  h a s  c a s t  c o n s i d e r a b l e  d o u b t  o n  
t h i s  C o u r t ' s  p r i o r  s t a t e m e n t s  t h a t  t h e  
o p p o r t u n i t y  t o  p r a c t i c e  law is n o t  a r i g h t  
p r o t e c t e d  by t h e  c o n s t i t u t i o n .  

512 So.2d a t  169 .  

To a d o p t  t h e  p o s i t i o n  a d v o c a t e d  by J u s t i c e  B a r k e t t  would n o t  

b e  c o n t r a r y  t o  t h e  p o s i t i o n  o f  t h e  C o u r t  i n  s i m i l a r  s i t u a t e d  

matters,  t h e  l i c e n s e  o f  a n  a r c h i t e c t  o r  d e n t i s t ,  F l o r i d a  S t a t e  

Board o f  A r c h i t e c t u r e  v .  Seymour,  62  So.2d 1 ( F l a .  1 9 5 2 ) ;  L u r i e  

v. F l o r i d a  S t a t e  Board  o f  D e n t i s t r y ,  288  So.2d 223 ( F l a .  1 9 6 9 ) .  

T h o u g h  t h e  p r e c e d e n t i a l  v a l u e  o f  t h e s e  d e c i s i o n s  h a s  b e e n  

d i m i n i s h e d ,  t h e  C o u r t  s h o u l d  r e c o g n i z e  t h a t  t h e  r e s i d u a l  g r a n t  of  

s u b s t a n t i a l  r i g h t  r e m a i n s .  

2 .  Ex P o s t  F a c t o  

To a p p l y  a s t a t u t e  t o  a n  e v e n t  t h a t  o c c u r r e d  p r i o r  t o  t h e  

e n a c t i n g  o f  s u c h  s t a t u t e  i s  t o  d o  s o  e x  p o s t  f a c t o ,  and  i s  i n  

d e r o g a t i o n  o f  A r t .  I, sec. 9  o f  t h e  c o n s t i t u t i o n .  F u r t h e r ,  it i s  

a n  a b r i d g m e n t  o f  d u e  p r o c e s s  o f  law by f a i l i n g  t o  g i v e  f a i r  and  

r e a s o n a b l e  n o t i c e .  T h e  S u p r e m e  C o u r t  s t a t e d  i n  R a i l r o a d  



Ret i rement  Board v.  Al ton ,  295 U.S. 300 ( 1 9 3 5 ) ,  i n  d e a l i n g  w i t h  

p r o p e r t y  r i g h t s  and economic i n t e r e s t s ,  

[Such a ]  measure [ex p o s t  f a c t o  a p p l i c a t i o n ]  
v i o l a t e d  t h e  due p r o c e s s  c l a u s e  . . . because  
i t  i s  n o t  o n l y  r e t r o a c t i v e  i n  t h a t  i t  
r e s u r r e c t s  f o r  new burdens  t r a n s a c t i o n s  l o n g  
s i n c e  p a s t  a n d  c l o s e d  b u t  t o  some  . . . 
c o n s t i t u t e s  a  naked a p p r o p r i a t i o n  of p r i v a t e  
p r o p e r t y .  

295 U.S. a t  350. 

D e s c r i b i n g  Bar p roceed ings  a s  c i v i l  r a t h e r  t h a n  pena l  does  

n o t  remove t h e  p r o h i b i t i o n  of  ex  p o s t  f a c t o  a p p l i c a t i o n .  T h i s  

Cour t  reviewed a  s i m i l a r  a p p l i c a t i o n  i n  York v. S t a t e ,  10  So.2d 

813 ( F l a .  1 9 4 3 ) .  t h e  c a s e  d e a l t  w i t h  r e t r o s p e c t i v e  a p p l i c a t i o n  

of  l i c e n s i n g  p r o c e d u r e s  f o r  a  d e n t i s t .  The c o u r t  s a i d ,  

A d m i n i s t r a t i v e  r e g u l a t i o n s  a r e  b i n d i n g  o n  
t h o s e  a f f e c t e d  by them o n l y  when promulgated 
i n  due course .  They w i l l  n o t  be p e r m i t t e d  t o  
b e  u s e d  i n  a n  e x  p o s t  f a c t o  manner .  . . . 
F a i r n e s s  t o  t h e  i n d i v i d u a l  is t h e  s i n e  quo 
non of a l l  l e g a l  p r o c e d u r e  i n  a  democracy  
l i k e  o u r s .  

The s e n t e n c i n g  r e g u l a t i o n  of t h e  c a s e  a t  Bar i s  n o t  a s s e r t e d  

t o  be c r i m i n a l ,  however, it i s  c l o s e l y  analogous  t o  a  p r o c e d u r e  

h e l d  t o  b e  u n c o n s t i t u t i o n a l  i n  M i l l e r  v .  F l o r i d a ,  U.S. 

, 96 L.Ed.2d 351 (1987) .  M i l l e r ,  i d . ,  e n u n c i a t e d  t h e  tes t  

f o r  a n  e x  p o s t  f a c t 0  law, 

Our t es t  f o r  d e t e r m i n i n g  whether  a  law is e x  
p o s t  f a c t o  d e r i v e s  f r o m  t h e s e  p r i n -  
c i p l e s  . . . two c r i t i c a l  e l e m e n t s  mus t  b e  
p r e s e n t  : f i r s t ,  t h e  l a w  m u s t  b e  
r e t r o s p e c t i v e ,  t h a t  i s ,  it  mus t  a p p l y  t o  
e v e n t s  o c c u r r i n g  b e f o r e  i t s  e n a c t m e n t ;  a n d  
s e c o n d ,  i t  mus t  d i s a d v a n t a g e  t h e  o f f e n d e r  
a f f e c t e d  by it. 



To a p p l y  t h e  t e s t ,  f i r s t ,  Respondent was c o n v i c t e d  i n  J u n e  

1985,  w h i l e  Rule  3 - 5 . l ( f )  d i d  n o t  become e f f e c t i v e  u n t i l  J a n u a r y  

1 9 8 7 .  C l e a r l y ,  a p p l i c a t i o n  i s  r e t r o a c t i v e .  Second ,  R u l e  3- 

5 . 1 ( f )  c a l l s  f o r  a  d i sba rment  p e r i o d  of f i v e  y e a r s  w h i l e  Rule  

1 1 . 1 0 ( 5 )  m a n d a t e d  t h r e e  y e a r s :  a  c l e a r  d i s a d v a n t a g e  t o  

respondent .  The test  f i t s  t h e  f a c t s  of  t h e  c a s e  a t  b a r  a s  i f  it 

h a d  b e e n  p r o s c r i b e d .  The a r g u m e n t  t h a t  t h e  s e n t e n c e  t o  b e  

imposed  i s  n o  more  o n e r o u s  t h a n  t h a t  which  c o u l d  h a v e  b e e n  

imposed by d i s c r e t i o n  i s  n o t  v a l i d ,  

[ O n e ]  i s  n o t  b a r r e d  f r o m  c h a l l e n g i n g  a  
change . . . on e x  p o s t  f a c t o  grounds  imply 
b e c a u s e  t h e  s e n t e n c e  h e  r e c e i v e d  u n d e r  t h e  
new law was n o t  more o n e r o u s  t h a n  t h a t  which 
h e  might  have  r e c e i v e d  under t h e  o l d .  

Dobbert v.  F l o r i d a ,  432 U.S. 282, 300 ( 1 9 7 7 ) ,  c i t i n g  Lindsey v. 

Washinqton, 301 U.S. 397, 57 S e c t .  797 ( 1 9 3 7 ) .  



CONCLUSION 

Respondent p r e s e n t e d  s u b s t a n t i a l  ev idence  i n  m i t i g a t i o n  of  

d i s c i p l i n e  t o  t h e  r e f e r e e  a t  f i n a l  hea r ing .  The r e f e r e e  c l e a r l y  

d i s r e g a r d e d  t h a t  e v i d e n c e  a n d  recommended t h a t  R e s p o n d e n t  b e  

d i s b a r r e d  f o r  t h r e e  y e a r s  r e t r o a c t i v e  t o  J u l y  23 ,  1985. 

Respondent a r g u e s  t h a t  h i s  m i t i g a t i n g  e v i d e n c e  shou ld  reduce  

h i s  d i s c i p l i n e  t o  t h e  n e x t  most s e r i o u s  d i s c i p l i n e ,  i.e., a  t h r e e  

y e a r  s u s p e n s i o n ,  n u n c  p r o  t u n c  J u l y  2 3 ,  1 9 8 5 ,  a n d  c o n t i n u i n g  

t h e r e a f t e r  u n t i l  he p roves  r e i n s t a t e m e n t .  

S h o u l d  t h i s  C o u r t  r e j e c t  R e s p o n d e n t ' s  p l e a  t o  r e d u c e  t h e  

s a n c t i o n  t o  be imposed t o  a  s u s p e n s i o n ,  t h i s  Cour t  s h o u l d  adop t  

t h e  r e f e r e e ' s  r e c o m m e n d a t i o n  o f  d i s b a r m e n t  f o r  t h r e e  y e a r s ,  

e f f e c t i v e  J u l y  23 ,  1985. 
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