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INTRODUCTION 

The P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  A p p e l l a n t  

i n  t h e  D i s t r i c t  Court  and t h e  p r o s e c u t i o n  i n  t h e  t r i a l  

c o u r t .  The Respondent ,  A r t u r o  A r r i a g a d a ,  was t h e  Appe l l ee  

i n  t h e  D i s t r i c t  Court  and t h e  de fendan t  below. The p a r t i e s  

w i l l  b e  r e f e r r e d  t o  a s  t h e y  s t a n d  b e f o r e  t h i s  Cour t .  The 

symbol "A" w i l l  b e  used r o  d e s i g n a t e  t h e  Appendix t o  t h i s  

b r i e f .  A l l  emphasis  h a s  been s u p p l i e d  u n l e s s  o t h e r w i s e  

i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

The t r i a l  c o u r t  i s s u e d  a p r e t r i a l  o r d e r  supp re s s ing  

c e r t a i n  i d e n t i f i c a t i o n  t e s t imony  on t h e  b a s i s  t h a t  t h e  

p rocedures  employed t a i n t e d  t h e  i d e n t i f i c a t i o n .  (A. 1 -3 ) .  

The S t a t e  t i m e l y  f i l e d  i t s  Not ice  o f  Appeal.  (A. 4 ) .  

T h e r e a f t e r  Respondent f i l e d  a motion t o  d i smi s s  t h e  

S t a t e ' s  appea l .  H e  contended t h a t  t h e  appea l  was an 

i n t e r l o c u t o r y  one no t  s anc t i oned  by F1a.R.App.P. 

9.140 (c )  (1) . Respondent f u t h e r  pos tu r ed  t h a t  s i n c e  t h e r e  w a s  

no s e a r c h  and s e i z u r e  i s s u e  p r e s e n t ,  t h e  p r e t r i a l  o r d e r  

s u p r e s s i n g  t h e  i d e n t i f i c a t i o n  t e s t imony  cou ld  n o t  be 

cons ide red  an appea l ab l e  o r d e r  under  F1a.R.App.P. 

9 .140(c)  (1) (B) . F i n a l l y ,  s i n c e  i t  was no t  a s e a r c h  o r  

s e i z u r e  i s s u e  and appea l  w a s  not  o the rw i se  a u t h o r i z e d ,  t h e  

appea l  w a s  s u b j e c t  t o  d i s m i s s a l  (A. 5 -6 ) .  

On A p r i l  7 ,  1986,  t h e  Th i rd  D i s t r i c t  o rdered  P e t i t i o n e r  

t o  show cause  why t h e  appea l  should  no t  be  d i smi s sed .  (A. 

7 ,  1 9 ) .  

I n  response  t o  t h e  o r d e r  t o  show cause  why t h e  appea l  

should  noL be d i smi s sed ,  P e t i t i o n e r  conceded t h a t  t h e  t r i a l  



c o u r t ' s  order  suppressing the  i d e n t i f i c a t i o n  did not f i t  

i n t o  any of the  ca tegor ies  enumerated i n  Rule 9.140(c).  

However, P e t i t i o n e r  submitted t h a t  t h e  appeal should be 

t r e a t e d  as a P e t i t i o n  f o r  W r i t  of Common Law C e r t i o r a r i .  

P e t i t i o n e r  reasoned t h a t  s ince  the  S t a t e ' s  r i g h t  t o  appeal 

i s  s t a t u t o r y ,  P e t i t i o n e r  had. a r i g h t  t o  appeal t h i s  order  a s  

an add i t iona l  p r e t r i a l  order pursuant t o  Sect ion 924.07(8) 

F la .  S t a t .  (1983). Since t h e  S t a t e  had a r i g h t  t o  appeal 

but no procedure v i a  Rule 9.140(c),  t he  procedure t o  be 

u t i l i z e d  was c e r t i o r a r i  pursuant t o  Rule 9.030(b) (2) ( a ) .  

(A. 8-12). 

On June 5 ,  1986, the  Third D i s t r i c t  granted the  motion 

0 t o  dismiss .  Judge Jorgenson d issented  therefrom c i t i n g  

S t a t e  v. Palmore, 495 So.2d 1170 (Fla .  1986). (A. 13) .  

The P e t i t i o n e r  then sought rehearing and contended t h a t  

S t a t e  v.  Palmore, supra,  i m p l i c i t l y  recognized the  theory 

espoused i n  i t s  Response t o  the  Order t o  Show Cause. 

P e t i t i o n e r  a l s o  sought c e r t i f i c a t i o n  of t h e  i s sue  t o  t h i s  

Court. (A. 14-17). 

On January 27, 1987, the  Third D i s t r i c t  issued i t s  

opinion on rehearing and upheld i t s  o r i g i n a l  order  

dismissing the appeal .  I n  i t s  opinion, the  Third D i s t r i c t  



held  t h i s  Court has  chosen t o  implement Sec t ion  924.07 (1-8) 

F l a .  S t a t .  (1983) on ly  by way o f  Rule 9.140 ( c ) .  I f  t h e  

p r e t r i a l  o rde r  i s  not  s p e c i f i c a l l y  l i s t e d  then ,  t h e  Third 

D i s t r i c t  reasoned,  t h e  substance of t h e  o rde r  is  t o  be 

looked a t  t o  determine i f  it f i t s  w i t h i n  any of t h e  o rde r s  

s p e c i f i c a l l y  enumerated by s a i d  r u l e .  F i n a l l y ,  i f  t h e  o rde r  

cannot be placed w i t h i n  t h e  r u l e  then t h e  S t a t e  has  no r i g h t  

t o  appeal .  The Third D i s t r i c t  f u r t h e r  opined t h a t  t h e  

i n s t a n t  o rde r  d id  not  f i t  i n t o  Rule 9.140 ( c )  and t h e r e f o r e  

t h e  S t a t e  had no r i g h t  t o  appeal .  The Court then reasoned 

t h a t  s i n c e  t h e r e  was no r i g h t  t o  appea l ,  r e l y i n g  on t h i s  

c o u r t ' s  dec i s ion  i n  McIntosh v. S t a t e ,  496 So.2d 120 (F la .  

1986) ,  t h e  S t a t e  had no r i g h t  t o  common l a w  c e r t i o r a r i .  The 

Third D i s t r i c t  then acknowledged c o n f l i c t  w i th  S t a t e  v. 

Wilson, 483 So.2d 23 (F la .  2  DCA 1985) and c e r t i f i e d  t h e  

fol lowing ques t  ion:  

WHETHER THE HOLDINGS I N  JONES V .  
STATE [477 SO. 2D 566 (FLA. 
mj; STATE V .  G.P., [476 S0.2D 
1272 (FLA. 1985) l ;  AND STATE V.  
C . C . ,  1476 S0.2D 144 (FLA. 1985)], 
PRECLUDE THE STATE FROM SEEKING 
COMMON LAW CERTIORARI REVIEW OF 
NONAPPEALABLE INTERLOCUTORY ORDERS 
I N  CRIMINAL CASES. 

(A. 18-21) 



Judge Baskin d i s s e n t e d .  She would have vaca t ed  t h e  

June  5 ,  1986 o r d e r  and r e i n s t a t e d  t h e  appea l  by f i n d i n g  t h a t  

t h e  o r d e r  w a s  one which f i t  w i t h i n  Rule  9 . 1 4 0 ( c ) ( l ) ( ~ ) .  The 

d i s s e n t  would have a p p l i e d  t h e  l i b e r a l  r e a d i n g  o f  

i d e n t i f i c a t i o n  ob t a ined  by s e a r c h  and s e i z u r e  t h i s  c o u r t  

espoused i n  S t a t e  v .  Palmore, s u p r a ,  and would have 

concluded t h a t  t h e  S t a t e  had a r i g h t  t o  appea l  t h e  t r i a l  

c o u r t ' s  o r d e r  supp re s s ing  t h e  w i t n e s s  's i d e n t i f i c a t i o n .  (A. 

22) .  

The Thi rd  D i s t r i c t  s t ayed  i t ' s  mandate. (A .  23) .  

P e t i t i o n e r  t hen  t i m e l y  invoked t h e  j u r i s d i c t i o n  o f  t h i s  

c o u r t  and t h i s  appea l  fol lowed.  



QUESTION PRESENTED 

WHETHER THE HOLDINGS IN JONES V. 
STATE, [477 S0.2D 566 (FLA. 1985)l; 
STATE V. G.P., [476 S0.2D 1272 
FLA. 1985)l- AND STATE V. C.C., 
f476 SO. 2D 114 (FLA. 

COMMON LAW CERTIORARI REVIEW OF 
NONAPPEALABLE INTERLOCUTORY ORDERS 
IN CRIMINAL CASES. 



SUMMARY OF THE ARGUMENT 

This case once again presents the i ssue  of the S t a t e ' s  

r i gh t  t o  seek c e r t i o r a r i  review. Pe t i t ioner  submits there  

i s  such a  r i g h t .  This is  based on the f a c t  t h a t  the sec t ion 

924.07 (8) Flor ida  S ta tu tes  (1981) i s  the s t a tu to ry  

author iza t ion fo r  sa id  appeal. Since there  i s  a  s t a tu to ry  

r i g h t ,  the  procedural vehicle  i s  c e r t i o r a r i .  This i s  so 

because c e r t i o r a r i  i s  the vehicle t o  review in ter locutory  

orders which a re  not spec i f i ca l l y  enumerated by the ru les  of 

appe l la te  procedure. 



ARGUMENT 

WHETHER THE HOLDINGS I N  JONES V. 
STATE, [4  S0.2D 566 (FLA. 1985) 1 ; 
STATE V. G . P . ,  [ 4 7 6  S0.2D 1 2 7 2  

FLA. 1 9 8 5 ) l -  AND STATE V. C.C. ,  
1 4 7 6  S0.2D l i 4  (FLA. 

COMMON LAW CERTIORARI REVIEW OF 
NONAPPEALABLE INTERLOCUTORY ORDERS 
IN CRIMINAL CASES. 

At  f i r s t  blush,  it would  seem obvious tha t  the 

c e r t i f i e d  q u e s t i o n  r e q u i r e s  a n  aff irmative a n s w e r .  T h i s  i s  

so s i n c e  i n  each of the cases c i t e d  i n  the c e r t i f i e d  

q u e s t i o n ,  the S t a t e  e i ther  b y  l a w  o r  a s s u m p t i o n ,  h a d  n o  

s t a t u t o r y  r i g h t  t o  a p p e a l  a n d  therefore n o  r i g h t  t o  common 

l a w  c e r t i o r a r i  e x i s t e d .  I n  the i n s t a n t  case, the S t a t e  has 

a r i g h t  t o  a p p e a l  a n d  o n l y  the p r o c e d u r e  i s  i n  d o u b t .  

T h e r e f o r e  the P e t i t i o n e r  submits tha t  the c e r t i f i e d  q u e s t i o n  

s h o u l d  be r e s t a t e d  as f o l l o w s :  

WHETHER THE HOLDINGS I N  JONES V. 
STATE, 4 7 7  S0.2D 5 6 6  (FLA. 5) 
STATE V. G . P . ,  4 7 6  S0.2D 12:z8(FiA. 
1985);  AND STATE V. C.C. ,  4 7 6  S0.2D 
144 (FLA. 1985) PRECLUDE THE STATE 
FROM SEEKING C O ~ O N  LAW CERTIORARI 
REVIEW OF INTERLOCUTORY ORDERS I N  
CRIMINAL CASES WHICH ORDERS ARE NOT 
SPECIFICALLY ENUMERATED I N  FLORIDA 
RULES OF APPELLATE PR.OCEDURE , RULE 
9 . 1 4 0 ( C ) .  



A s  r e s t a t e d ,  t h e  c e r t i f i e d  ques t ion  p r e s e n t s  th.e t r u e  

i s s u e  involved h e r e i n  and t h e  only ques t ion  l e f t  unanswered 

by t h i s  C o u r t ' s  op in ions  which d i l e n e a t e  t h e  r i g h t  of t h e  

S t a t e  t o  appeal  i n  c r imina l  ca ses .  P e t i t i o n e r  submits t h a t  

a  d e t a i l e d  i n t e r r e l a t e d  a n a l y s i s  of t h i s  C o u r t ' s  r e c e n t  

op in ions  r e q u i r e  t h a t  t h e  ques t ion  be answered i n  t h e  

nega t ive  and it be c l e a r l y  s t a t e d  t h a t  common law c e r t i o r a r i  

i s  and has  always been a v a i l a b l e  t o  t h e  S t a t e  t o  cha l l enge  

i n t e r l o c u t o r y  o r d e r s  which depa r t  from t h e  e s s e n t i a l  

requirements of law and which i r remediab ly  p r e j u d i c e  t h e  

S t a t e ' s  p rosecu t ion .  

S t a t e  v .  Creighton,  469 So.2d 735 (F la .  1985) ,  t h e  

f i r s t  c a se  i n  t h e  formulat ion of t h e  parameters of t h e  

S t a t e ' s  r i g h t  t o  appea l ,  he ld  t h a t  s a i d  r i g h t  i n  c r imina l  

cases  depends on s t a t u t o r y  a u t h o r i z a t i o n  and i s  governed 

s t r i c t l y  by s t a t u t e .  The governing s t a t u t e s  a r e  s e c t i o n  

924.07 (1-8) and 924.071 (1-2) F l o r i d a  S t a t u t e s  (1981). - Id .  

a t  736-737 

l 1 n  Creighton t h e  S t a t e  sought t o  appea l  from a  f i n a l  
o r d e r  g r a n t i n g  a  judgment of  a c q u i t t a l .  Th is  Court p roper ly  
found no r i g h t  of appeal  s i n c e  t h e  o rde r  appea l led  from was 
a  f i n a l  one which was not  s p e c i f i c a l l y  enumerated i n  
s e c t i o n s  924.07 and 924.071 F l o r i d a  S t a t u t e s  (1981). Since 
t h e r e  was no s t a t u t o r y  a u t h o r i z a t i o n  f o r  an appeal  t h i s  
Court was no t  faced wi th ,  and t h e r e f o r e  d id  not  add res s ,  t h e  
i s s u e  of whether t h e  S t a t e  had t h e  r i g h t  t o  common law 
c e r t i o r a r i .  I f  t h e  i s s u e  would have been decided,  t h e  
answer would have been no s i n c e  wi thout  a  s t a t u t e  t h e r e  
could not  be a  procedure f o r  review. See S t a t e  v .  G.P., 476 
So.2d 1272 (F la .  1985).  



Next, S t a t e  v.  C . C . ,  476 So.2d 144 (Fla .  1985), i n  

accord with Creighton, held t h a t  s ince  the re  was no s p e c i f i c  

s t a t u t e  au thor iz ing  S t a t e  appeals ,  e i t h e r  plenary o r  

in te r locu to ry ,  i n  juveni le  cases ,  no such appeals were 

v iab le .2  In  the  companion case of S t a t e  v. G.P. , 476 So. 2d 

1272 (Fla .  1985), the  question l e f t  unanswered by Creighton 

was addressed. This Court held t h a t  because t h e  S t a t e  did 

not have a  r i g h t  t o  appeal i n  juveni le  cases t h e  S t a t e  did 

not have the  r i g h t  t o  review a  non-s ta tu to r i ly  authorized 

appeal by common law c e r t i o r a r i .  3 

Jones v.  S t a t e ,  477 So.2d 566 (F la .  1985) continued t h e  

holding t h a t  where t h e r e  i s  no s t a t u t o r y  r i g h t  t o  appeal 

review could not be had by common law c e r t i o r a r i .  Although 

2 ~ h e  S t a t e  now has the  r i g h t  t o  appeal i n  juveni le  cases .  
See sec t ions  39.14(1) (b) (1-8) and 39.145 (1-2) F lor ida  
S t a t u t e s  (1986 Supp). These s t a t u t e s  a r e  i d e n t i c a l  t o  
those t h a t  give t h e  S t a t e  the  r i g h t  t o  appeal i n  cr iminal  
cases .  See sec t ions  924.07 (1 -8) and 924.071 (1 -2) F lor ida  
S t a t u t e s  1981). 

31n l i g h t  of t h i s  Court ' s  holding i n  Cre i  hton, t h e  
dec is ion  i n  R . J . B .  v.  S t a t e ,  408 S o . 2 h l a .  1982) 
r equ i res  modif icat ion inasmuch as  it is  the  l e g i s l a t u r e s  
funct ion t o  author ize  s t a t e  appeals and it is  only t h i s  
Court ' s  funct ion t o  provide a  procedural veh ic le  fo r  the  
appeal .  Therefore R.J.B.'s holding t h a t  the  l e g i s l a t u r e  
cannot c r e a t e  a  r i g h t  t o  review in te r locu to ry  orders  is  an 
d i r e c t  c o n f l i c t  with Creighton and recess ion  therefrom i s  
required.  



r ea f f i rming  G.P., t h e  ques t ion  of whether t h e r e  was no 

appeal  a v a i l a b l e  t o  t h e  S t a t e  was not  before  t h i s  Court and 

t h e r e f o r e  not decided.  The e f f e c t  of t h i s  admission by t h i s  

Court i s  t o  p l ace  Jones i n  t h e  same pos ture  a s  Creighton,  

and t h a t  i s  when t h e r e  i s  no s t a t u t o r y  r i g h t  t o  appeal  

review i s  t o t a l l y  p roh ib i t ed .  

F i n a l l y ,  McIntosh v .  S t a t e ,  496 So.2d 120 (F la .  1986) ,  

t h e  dec i s ion  t h e  Third D i s t r i c t  r e l i e d  upon t o  r e f u s e  t o  

g ran t  c e r t i o r a r i  j u r i s d i c t i o n ,  s u f f e r s  t h e  same i n £  i r m i t y  a s  

Jones .  Once aga in  G.P. was r ea f f i rmed ,  and once aga in  t h e  

ques t ion  of whether t h e  appeal  from t h e  p r e t r i a l  o rde r  i n  

ques t ion  was s t a t u t o r i l y  au thor ized  was no t  before  t h i s  

Court and t h e r e f o r e  not  determined. 

Based on t h e  foregoing a n a l y s i s ,  t h e  S t a t e ' s  r i g h t  t o  

appeal  i s  governed by s t a t u t e .  When t h e r e  i s  no s t a t u t o r y  

a u t h o r i z a t i o n  t h e r e  is  abso lu t e ly  no r i g h t  t o  review. The 

ques t ion  remains concerning those o rde r s  where t h e r e  i s  

s t a t u t o r y  a u t h o r i z a t i o n  f o r  a  S t a t e  appeal  bu t  no procedure 

has  been provided t h e r e f o r e .  

Sec t ion  924.07(8) F l o r i d a  S t a t u t e s  (1981) provides  t h a t  

t h e  S t a t e  may appeal  from a l l  o t h e r  p r e t r i a l  o r d e r s ,  except 

t h a t  it may not  t ake  more than one appeal  under t h i s  



subsect ion i n  any Since t h i s  i s  the necessary 

s t a t u t o r y  r i g h t  t o  allow t h e  S t a t e  t o  appeal in te r locu to ry  

o r d e r s ,  the  procedure t o  e f f e c t u a t e  s a i d  r i g h t  must be 

determined. A r t i c l e  V ,  s ec t ion  4 ( b ) ( l )  F lo r ida  Const i tu t ion  

provides t h a t  d i s t r i c t  cour ts  may review i n t e r l o c u t o r y  

orders  t o  the  extent  provided by r u l e s  adopted by t h i s  

Court. This Court has enacted Rules 9.030(b) (1) (B) b 

(2) (A), 9.130, and 9.140 Fla.R.App. P. as the  r u l e s  t o  

e f f e c t u a t e  i n t e r l o c u t o r y  review. When these  provis ions a r e  

read i n  p a r i  mater ia ,  the  outcome i s  t h a t  t h e  S t a t e  has the  

r i g h t  t o  review p r e t r i a l  orders  pursuant t o  common law 

c e r t i o r a r i .  

Rule 9.030(b) de l inea tes  the  scope of the  d i s t r i c t  

cour t s  j u r i s d i c t i o n .  Pursuant t o  (b) (1) (B) of  sa id  r u l e ,  

review of non f i n a l  orders  of c i r c u i t  courts  a r e  governed by 

Rule 9.130. Pursuant t o  (b) (2) (a)  of  r u l e  9.030, the  

d i s t r i c t  cour t s  may exerc ise  i t s  c e r t i o r a r i  j u r i s d i c t i o n  t o  

review a l l  non f i n a l  orders  of lower t r i b u n a l s  o the r  than 

those prescr ibed by Rule 9.130. Rule 9.130 dea ls  with 

41n S t a t e  v.  Smith, 260 So.2d 489 (Fla .  1982) t h i s  Court 
held sec t ion  924.07(8) t o  be uncons t i tu t iona l  and void s ince  
the  F lo r ida  Cons t i tu t ion  does not au thor ize  the  l e g i s l a t u r e  
t o  provide fo r  in te r locu to ry  review. However, t h i s  Court i n  
Creighton i m p l i c i t l y  receded from Smith by holding t h a t  the  
S ta tes  r i g h t  t o  appeal i s  governed by s t a t u t e  and only the  
procedure t o  e f f e c t u a t e  sa id  l e g i s t i v e  r i g h t  i s  con t ro l l ed  
by t h i s  Court. 



t h e  n a t u r e ,  scope and procedure t o  review non f i n a l  o rde r s .  

In  accordance w i t h  (a )  (2)  of s a i d  r u l e ,  review of non f i n a l  

o r d e r s  i n  c r imina l  ca ses  s h a l l  be a s  p re sc r ibed  by Rule 

9.140. Rule 9 .140(c ) ( l ) (A-J )  then  s p e c i f i c a l l y  l i s t s  o r d e r s  

which t h e  S t a t e  may appea l .  Those p r e t r i a l  o r d e r s  which a r e  

no t  s p e c i f i c a l l y  l i s t e d  t h e r e i n ,  then  a r e  t hose  comtemplated 

by Rule 9.030 (b) (2)  (a )  and s u b j e c t  t o  c e r t i o r a r i  

j u r i s d i c t i o n  of t h e  d i s t r i c t  c o u r t s .  

Based on t h e  foregoing a n a l y s i s ,  when t h e  s t a t u t o r y  

r i g h t  f o r  t h e  S t a t e  t o  appeal  i s  grounded i n  s e c t i o n  

924.07(8) F l o r i d a  S t a t u t e  (1981), common law c e r t i o r a r i  i s  

t h e  r u l e  of procedure t h a t  t h i s  Court has  enacted t o  

e f f e c t u a t e  t h e  r i g h t  e s t a b l i s h e d  by s a i d  s e c t i o n .  There 

cannot be any o t h e r  r e s u l t  s i n c e  t h e  S t a t e  a s  a  l i t i g a n t  i s  

c o n s t i t u t i o n a l l y  e n t i t l e d  t o  a  f a i r  t r i a l ,  S inge r  v .  United 

S t a t e s ,  380 US 24,  36,  85 S.Ct. 783, 1 3  L.Ed.2d 630 (1965) 

and t h a t  t o  dep r ive  t h e  S t a t e  from seeking review o f  

p r e t r i a l  o r d e r s  t h a t  depa r t  from t h e  e s s e n t i a l  requirements 

of  law and i r remediab ly  p re jud ices  t h e  prosecu t ion  of t h e  

c a s e ,  i n a p p r o p r i a t e l y  e s t a b l i s h e s  t h e  t r i a l  c o u r t s  a s  t h e  



supreme a u t h o r i t y  on c o n s t i t u t i o n a l   issue^.^ S t a t e  v.  

White, 470 So.2d 1377, 1378, N . 1 .  (F la .  1985). 

I f  t h i s  Court wishes t o  avoid the  broader i s sue  r a i s e d  

he re in ,  P e t i t i o n e r  submits t h a t  r e l i e f  i s  a v a i l a b l e  on the  

narrower i s s u e  of whether the re  i s  a  r i g h t  t o  appeal t h e  

order  i n  quest ion.  On the  i n t e r e s t s  of b r e v i t y ,  P e t i t i o n e r  

adopts Judge   ask in's d i sen t ing  opinion which f inds  t h a t  the  

order  appealed from p r e t a i n s  t o  evidence obtained by search 

and se izu re  and i s  appealable pursuant t o  Rule 

9 .140(c ) ( l ) (b )  F1a.R.App.P. S t a t e  v. Palmore, 495 So.2d 1170 

(Fla .  1986). 

5 ~ h e  f e a r  t h a t  recognit ion of t h e  S t a t e s  r i g h t  t o  
c e r t i o r a r i  would open a  flood ga te  of l i t i g a t i o n  i s  
unfounded. C e r t i o r a r i  j u r i s d i c t i o n  i s  s t r i c t l y  l imi ted  t o  
p r e t r i a l  orders  which a r e  d e ~ a r t u r e s  from the  e s s e n t i a l  
>equirement of law t o  the  ir>emediable pre judice  of the  
S t a t e  t o  prosecute i t s  case.  Only i f  t h i s  l i m i t a t i o n  i s  
met, i s  a - c a s e  subjec t  t o  c e r t i o r a r i  review. S t a t e  v. Hohl, 
431 So.2d 707, 709 N . 1 .  (Fla.  2  DCA 1183). S t a t e  v. 
Steinbrecker .  409 So.2d 570 (Fla .  2  DCA 1982) S t a t e  v. 
Williams, 442 So.2d 240 (??la.. 5  DCA 1983). 



CONCLUSION 

Based upon t h e  p o i n t s  and a u t h o r i t i e s  c o n t a i n e d  h e r e i n ,  

t h e  S t a t e  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  Cour t  answer t h e  

c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e ,  quash  t h e  d e c i s i o n  o f  

t h e  t h i r d  d i s t r i c t  and r e i n s t a t e  t h e  i n s t a n t  a p p e a l .  
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