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I N  T H E  SUPREME C O U R T  OF FLORIDA 

J O H N  EDWARD T R A Y L O R ,  

P e t i t i o n e r ,  

V .  

STATE OF FLORIDA, 

R e s p o n d e n t .  

CASE N O .  7 0 , 0 5 1  

PETITIONER'S  B R I E F  O N  T H E  MERITS 

I PRELIMINARY S T A T E M E N T  

P e t i t i o n e r ,  J O H N  E D W A R D  T R A Y L O R ,  was t h e  d e f e n d a n t  i n  t h e  

t r i a l  c o u r t ,  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  a n d  

w i l l  b e  r e f e r r e d  t o  i n  t h i s  b r i e f  a s  p e t i t i o n e r  o r  b y  h i s  p r o p e r  

n a m e .  R e s p o n d e n t ,  t h e  S t a t e  o f  F l o r i d a ,  w a s  t h e  p r o s e c u t o r  i n  

t h e  t r i a l  c o u r t  a n d  t h e  a p p e l l e e  i n  t h e  D i s t r i c t  C o u r t  o f  

A p p e a l ,  a n d  w i l l  b e  r e f e r r e d  t o  a s  t h e  s t a t e .  

@ 

T h e  r e c o r d  p r o p e r  ( v o l u m e s  1 - 1 1 1 )  i n  t h e  D i s t r i c t  C o u r t  

o f  A p p e a l  w i l l  b e  r e f e r r e d  t o  b y  u s e  o f  t h e  s y m b o l  " R "  f o l l o w e d  

b y  t h e  a p p r o p r i a t e  p a g e  n u m b e r .  T h e  t r a n s c r i p t s  o f  p r e - t r i a l  

a n d  t r i a l  p r o c e e d i n g s  p r e p a r e d  f o r  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  

( v o l u m e s  I V - X V I I )  s h a l l  b e  r e f e r r e d  t o  b y  t h e  s y m b o l  " T "  

f o l l o w e d  b y  t h e  a p p r o p r i a t e  p a g e  n u m b e r .  A l l  e m p h a s i s  i s  a d d e d  

u n l e s s  i n d i c a t e d  o t h e r w i s e .  

- 1 -  



I1 S T A T E M E N T  OF T H E  C A S E  A N D  FACTS 

T h e  f a c t s  a r e  r e f l e c t e d  a c c u r a t e l y  i n  t h e  D i s t r i c t  C o u r t  

o f  A p p e a l ' s  o p i n i o n  i n  t h i s  c a s e .  H o w e v e r ,  t h e  f a c t s  w i l l  b e  

p r e s e n t e d  a s  p e t i t i o n e r  p r e s e n t e d  t h e m  t o  t h e  D i s t r i c t  C o u r t  

o f  A p p e a l :  

On J u n e  7 ,  1 9 8 0 ,  t h e  b o d y  o f  T i n a  Nagy  w a s  f o u n d  i n  h e r  

a p a r t m e n t  i n  J a c k s o n v i l l e ,  F l o r i d a  ( T - 1 1 3 6 , 1 1 5 0 - 1 1 5 2 ) .  S h e  h a d  

b e e n  s t a b b e d  2 2  t i m e s  i n  t h e  c h e s t ,  a n d  t h e r e  was a l i g a t u r e  

m a r k  o n  h e r  n e c k  ( T - 1 2 6 2 , 1 2 7 0 - 1 2 7 3 ) .  [ T h e  m e d i c a l  e x a m i n e r  

t e s t i f i e d  a t  t r i a l  t h e  s t a b  w o u n d s  w e r e  t h e  c a u s e  o f  d e a t h  

( T - 1 2 7 2 - 1 2 7 3 , 1 2 7 6 - 1 2 7 7 ) ] .  

Among t h e  i t e m s  o f  e v i d e n c e  w h i c h  w e r e  d i s c o v e r e d  i n  t h e  

a p a r t m e n t  was  a p a l m  p r i n t  i m p r e s s i o n  o n  t h e  w a l l ,  a n d  w h a t  

a p p e a r e d  t o  b e  d r i e d  b l o o d  ( T - 1 1 5 8 ;  1 2 0 7 ) .  S u b s e q u e n t l y ,  a 

c r i m e  l a b  t e c h n i c i a n  c u t  o u t  a p i e c e  o f  s h e e t r o c k  c o n t a i n i n g  

t h e  p a l m  p r i n t ,  a n d  t u r n e d  i t  o v e r  t o  t h e  F l o r i d a  D e p a r t m e n t  o f  

L a w  E n f o r c e m e n t  ( T - 1 2 0 7 - 1 2 0 9 ) .  

On J u n e  11, 1 9 8 0 ,  p e t i t i o n e r ,  J o h n  E .  T r a y l o r ,  a l s o  known 

a s  J a s o n  W i l l i a m  R i l e y ,  w a s  c h a r g e d  b y  i n f o r m a t i o n  w i t h  t h e  s e c o n d  

d e g r e e  m u r d e r  o f  M s .  Nagy  a n d  a c a p i a s  was  i s s u e d  f o r  h i s  a r r e s t  

( R - 1 6 2 - 1 6 5 ) .  P e t i t i o n e r  a n d  M s .  Nagy  h a d  b e e n  i n v o l v e d  f o r  

a b o u t  a y e a r  i n  a n  i n t e n s e  a n d  t u r b u l e n t  l o v e  a f f a i r  ( T - 1 8 8 3 - 1 8 8 9 ;  

1 9 0 5 - 1 9 0 8 ;  s e e  T - 1 8 5 4 - 1 8 5 6 ) .  M s .  Nagy  w a s  m a r r i e d ,  b u t  h e r  

r e l a t i o n s h i p  w i t h  p e t i t i o n e r  was  a p p a r e n t l y  common k n o w l e d g e ,  

e v e n  t o  h e r  e s t r a n g e d  h u s b a n d ,  J u l i u s  ( T - 1 5 6 0 , 1 5 8 5 , 1 6 0 5 - 1 6 0 6 , 1 6 1 4 ) .  

On A u g u s t  5 ,  1 9 8 0 ,  t h e  b o d y  o f  D e b r a  B e a s o n  was  f o u n d  a t  

h e r  r e s i d e n c e  i n  B i r m i n g h a m ,  A l a b a m a  ( T - 1 7 3 8 - 1 7 4 0 ) .  T h e r e  a p p e a r e d  
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s t r e t c h e d  f r o m  a r o u n d  h e r  n e c k  t h r o u g h  a c a b i n e t  h a n d l e ,  a n d  

t i e d  t o  t h e  r e f r i g e r a t o r  h a n d l e  ( T - 1 7 3 9 ) .  

B i r m i n g h a m  p o l i c e  l e a r n e d  t h a t  a n  i n d i v i d u a l  known  a s  

J a s o n  R i l e y  h a d  b e e n  s e e n  w i t h  M s .  B e a s o n  o n  t h e  n i g h t  b e f o r e  h e r  

b o d y  was d i s c o v e r e d ,  a t  a b a r  c a l l e d  t h e  B l a z e r  G r i l l  ( T - 6 0 6 ) .  

R i l e y  was  a l s o  s e e n  l e a v i n g  M s .  B e a s o n ' s  a p a r t m e n t  t h e  n e x t  

m o r n i n g  ( T - 6 0 7 ) .  

T h e  p o l i c e  c o n t a c t e d  R i l e y ' s  w i f e ,  G i n g e r ,  i n  o r d e r  t o  

a s c e r t a i n  h i s  w h e r e a b o u t s  ( T - 5 6 9 , 5 8 4 ) .  M s .  R i l e y  t o l d  t h e  p o l i c e  

t h a t  s h e  h a d  m e t  h e r  h u s b a n d  w h e n  t h e y  w e r e  b o t h  p a t i e n t s  o n  t h e  

p s y c h i a t r i c  w a r d  o f  t h e  " U A B "  H o s p i t a l  ( T - 1 9 9 - 2 0 0 , 2 5 7 , 5 8 4 ) .  S h e  

t o l d  t h e m  t h a t  h e  was s t a y i n g  a t  t h e  S i e s t a  M o t e l  i n  t h e  a d j a c e n t  

t o w n  o f  I r o n d a l e  ( T - 5 6 9 , 5 8 5 ) .  T h e  d e t e c t i v e s  f o l l o w e d  h e r  t o  t h e  

m o t e l  ( T - 5 8 5 ) .  

a 
T h e r e ,  M s .  R i l e y  w e n t  t o  t h e  r o o m  a n d  g o t  h e r  h u s b a n d  t o  come 

o u t ,  w h e r e u p o n  t h e  d e t e c t i v e s  a r r e s t e d  h i m  a n d  p l a c e d  h i m  i n  t h e  

p a t r o l  c a r  ( T - 5 6 9 , 5 8 6 - 5 8 7 ) .  

[ S u b s e q u e n t l y ,  t h e  B i r m i n g h a m  p o l i c e  r a n  R i l e y ' s  p r i n t s  

t h r o u g h  t h e  " N C I C " ,  a n d  l e a r n e d  t h a t  h e  w a s  J o h n  T r a y l o r ,  a n d  

t h a t  h e  w a s  w a n t e d  i n  J a c k s o n v i l l e ,  F l o r i d a ,  i n  c o n n e c t i o n  w i t h  

t h e  T i n a  Nagy  c a s e  ( T - 1 7 8 , 2 1 0 , 2 6 5 - 2 6 6 ) 1 .  

P e t i t i o n e r  h a d  h i s  f i r s t  a p p e a r a n c e  i n  t h e  J e f f e r s o n  C o u n t y ,  

A l a b a m a  D i s t r i c t  C o u r t  o n  A u g u s t  1 8 ,  1 9 8 0 ;  h e  w a s  a d j u d g e d  

i n d i g e n t  a n d ,  u p o n  h i s  r e q u e s t  f o r  c o u r t - a p p o i n t e d  c o u n s e l ,  

A t t o r n e y  O r s o n  " P e t e "  J o h n s o n  was  a p p o i n t e d  t o  r e p r e s e n t  h i m  ( R - 1 5 6 - 1 5 7 1 .  

0 
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J o h n s o n ,  who w a s  i n f o r m e d  b y  l e t t e r  o f  h i s  a p p o i n t m e n t  o n  

t h e  f o l l o w i n g  d a y ,  c o n t a c t e d  D e t e c t i v e  G e o r g e  G r u b b s  o f  t h e  

B i r m i n g h a m  P o l i c e  D e p a r t m e n t  o n  A u g u s t  2 0 ,  1 9 8 0 ,  i n f o r m e d  h i m  

t h a t  h e  w a s  r e p r e s e n t i n g  p e t i t i o n e r ,  a n d  i n s t r u c t e d  a n d  r e -  

q u e s t e d  t h a t  t h e  d e t e c t i v e s  n o t  t a l k  t o  T r a y l o r  a n y m o r e  u n l e s s  

h e  ( J o h n s o n )  w e r e  p r e s e n t  ( T - 2 8 6 - 2 8 7 ;  s e e  R - 1 9 8 ) .  

J o h n s o n  h a d  t r i e d  t o  g e t  i n  t o u c h  w i t h  S e r g e a n t  J ames  

G a y ,  b u t  Gay w a s  n o t  i n  t h e  h o m i c i d e  o f f i c e  w h e n  t h e  c a l l  w a s  

m a d e  ( T - 2 8 7 ) .  C o n s e q u e n t l y ,  J o h n s o n  s p o k e  w i t h  G r u b b s ,  who was  

t h e  l e a d  d e t e c t i v e  i n  t h e  B e a s o n  c a s e ,  a n d  who was  t h e  o n l y  

o f f i c e r  h e  c o u l d  g e t  i n  t o u c h  w i t h  i n  t h e  h o m i c i d e  o f f i c e  ( T - 2 8 7 ,  

2 3 9 - 2 4 0 ) .  H e  a s k e d  G r u b b s  t o  r e l a y  t h e  m e s s a g e  t o  Gay ( T - 3 0 3 ) .  

J o h n s o n  came  away  f r o m  t h e  c o n v e r s a t i o n  w i t h  t h e  u n d e r s t a n d i n g  

t h a t  t h e  d e t e c t i v e s  w o u l d  n o t  t a l k  t o  p e t i t i o n e r  a n y m o r e  w i t h o u t  

i n f o r m i n g  h i m  a b o u t  i t  ( T - 2 8 7 ) .  J o h n s o n  a l s o  a d v i s e d  p e t i t i o n e r  

n o t  t o  t a l k  t o  t h e  p o l i c e  ( T - 2 8 7 - 2 8 8 ) .  

On A u g u s t  2 1 ,  1 9 8 0 ,  D e t e c t i v e  J o h n  W a r r e n  o f  t h e  J a c k s o n v i l l e  

S h e r i f f ' s  O f f i c e  r e c e i v e d  a p h o n e  c a l l  f r o m  S e r g e a n t  G a y ,  who 

t o l d  h i m  t h a t  t h e y  h a d  p e t i t i o n e r  i n  c u s t o d y  i n  B i r m i n g h a m ;  t h e y  

h a d  r u n  h i s  p r i n t s  t h r o u g h  t h e  N C I C  a n d  o b t a i n e d  a ' ' h i t "  t h a t  

h e  w a s  w a n t e d  i n  J a c k s o n v i l l e  ( T - 1 7 8 , 2 1 0 , 2 6 5 - 2 6 6 ) .  

T h e  n e x t  m o r n i n g ,  A u g u s t  2 2 ,  1 9 8 0 ,  W a r r e n  f l e w  t o  

B i r m i n g h a m ,  w h e r e  h e  w a s  m e t  a t  t h e  a i r p o r t  b y  D e t e c t i v e s  G r u b b s  

a n d  Gay ( T - 1 7 8 ) .  W a r r e n  was  not m a d e  a w a r e  t h a t  p e t i t i o n e r  w a s  

r e p r e s e n t e d  b y  a n  a t t o r n e y  ( T - 1 8 0 ) .  T h e  d e t e c t i v e s  w e n t  t o  t h e  

p r o s e c u t o r ' s  o f f i c e ,  a n d  p e t i t i o n e r  was b r o u g h t  down f r o m  t h e  

0 
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j a i l  t o  b e  i n t e r v i e w e d  ( T - 1 7 9 - 1 8 1 1 .  0 
P e t i t i o n e r  w a s  b r o u g h t  f r o m  h i s  j a i l  c e l l  t o  t h e  i n t e r v i e w  

r o o m  a t  t h e  r e q u e s t  o f  t h e  J a c k s o n v i l l e  d e t e c t i v e  ( W a r r e n )  a n d  

a t  t h e  d i r e c t i o n  o f  t h e  A l a b a m a  d e t e c t i v e s  ( G r u b b s  a n d  G a y )  

( T - 2 0 0 - 2 0 1 ;  2 0 8 , 2 6 7 - 2 6 8 ) .  P e t i t i o n e r  d i d  not r e q u e s t  o r  

i n i t i a t e  t h e  i n t e r v i e w  ( T - 2 0 8 ) .  

D u r i n g  t h e  i n i t i a l  p o r t i o n  o f  t h e  i n t e r r o g a t i o n ,  W a r r e n  a n d  

Gay w e r e  i n  t h e  r o o m  w i t h  p e t i t i o n e r ,  w h i l e  G r u b b s  s t o o d  o u t s i d e  

( T - 1 8 1 , 1 7 4 3 ) .  W a r r e n  a d v i s e d  p e t i t i o n e r  o f  h i s  M i r a n d a  r i g h t s ,  

a n d  a s k e d  h i m  t o  s i g n  t h e  f o r m  i f  h e  u n d e r s t o o d  t h e m  ( T ~ 1 8 2 - 1 8 4 ) .  

P e t i t i o n e r  d i d  s o  ( T - 1 8 4 ) .  D e t e c t i v e  W a r r e n  t o l d  p e t i t i o n e r  t h a t  

h e  w a s  t h e r e  i n  c o n n e c t i o n  w i t h  T i n a  N a g y :  

A s  I s t a t e d  e a r l i e r ,  I t o l d  h i m  who I w a s ,  
why I w a s  t h e r e ,  h a d  t o  d o  w i t h  T i n a  N a g y .  
H e  d e n i e d  t h a t  a t  f i r s t ,  k n o w i n g  T i n a  
N a g y .  I s a i d ,  y o u  k n o w ,  y o u  w e r e  b o y f r i e n d ,  
g i r l f r i e n d ,  I a s k e d  h i m  w h e n  w a s  t h e  l a s t  
t i m e  h e  s a w  h e r .  F i n a l l y ,  h e  t o l d  m e  h e  
saw h e r  i n  May o f  1 9 8 0 .  I t o l d  h i m ,  I s a i d ,  
l o o k  I c a n  p u t  y o u  i n  t h e  r o o m ,  y o u  w e r e  
t h e r e .  T i n a  i s  d e a d ,  y o u  k i l l e d  h e r .  I 
s a i d ,  t h e r e ' s  t w o  s i d e s  t o  e v e r y  s t o r y  a n d  
I w a n t  t o  know y o u r  s i d e .  H e  g o t  v e r y  
q u i e t .  A p p r o x i m a t e l y  f i v e  m i n u t e s  h e  h u n g  
h i s  h e a d  d o w n ,  n o t h i n g  w a s  s a i d  f o r  t h a t  
p e r i o d  o f  t i m e .  F i n a l l y  I a s k e d  h i m ,  I s a i d ,  
J o h n ,  d i d  y o u  k i l l  T i n a .  H e  n o d d e d  h i s  h e a d  
y e s  a n d  I a s k e d  h i m  w h y ,  a n d  t h e n  h e  s t a r t e d  
t e l l i n g  m e  a b o u t  t h e  i n c i d e n t  a n d  why h e  d i d  
i t .  

( T - 1 8 7 ) .  

P e t i t i o n e r  t o l d  D e t e c t i v e  W a r r e n  t h a t  h e  a n d  T i n a  h a d  h a d  

a n  a r g u m e n t  t h e  n i g h t  b e f o r e ;  t h e  n e x t  m o r n i n g  h e  woke  h e r  u p  

a n d  t h e y  a r g u e d  some  m o r e  ( T - 2 4 8 ) .  T i n a  s l a p p e d  h i m ,  c a l l e d  h i m  
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a p u n k ,  a n d  t o l d  h i m  h e  s h o u l d  n e v e r  h a v e  come o u t  o f  p r i s o n  ( T - 2 4 8 ,  0 
1 6 5 4 ) .  T h e r e  was a s t r u g g l e ,  i n  w h i c h  T i n a  s c r a t c h e d  p e t i t i o n e r ' s  

f a c e  a n d  k n o c k e d  h i s  g l a s s e s  o f f ,  a n d  h e  p u n c h e d  h e r  i n  t h e  m o u t h  

( T - 1 6 5 ) .  S h e  r a n  i n t o  t h e  k i t c h e n  a n d  came  b a c k  w i t h  a s t e a k  

k n i f e  ( T - 1 6 5 5 ) .  S h e  t o l d  p e t i t i o n e r  e i t h e r  t h a t  s h e  c o u l d  k i l l  h i m  

a n d  c a l l  t h e  p o l i c e  b e c a u s e  h e  w a s  i n  h e r  a p a r t m e n t ,  o r  t h a t  s h e  

w o u l d  k i l l  h i m  f o r  a s s a u l t i n g  h e r  i n  h e r  a p a r t m e n t  ( T - 2 4 8 , 1 6 5 5 ) .  

P e t i t i o n e r  g r a b b e d  h e r  b y  t h e  t h r o a t  a n d  p u l l e d  h e r  t o  t h e  f l o o r ,  

a n d  s h e  d r o p p e d  t h e  k n i f e  ( T - 2 4 8 , 1 6 5 5 ) .  

P e t i t i o n e r  p i c k e d  u p  t h e  k n i f e  a n d  b e g a n  s t a b b i n g  h e r  ( T - 2 4 8 ,  

1 6 5 5 ) .  H e  t h e n  t o o k  h e r  c a r  k e y s  a n d  j e w e l r y ,  a n d  l e f t  t h e  s t a t e  

( T - 1 6 5 5 ) .  D e t e c t i v e  W a r r e n  a s k e d  p e t i t i o n e r  a b o u t  s t r a n g u l a t i o n ;  

p e t i t i o n e r  d e n i e d  s t r a n g l i n g  t h e  v i c t i m ,  o t h e r  t h a n  c h o k i n g  h e r  t o  

0 t h e  f l o o r  ( T - 1 6 5 6 ) .  

D e t e c t i v e  W a r r e n  t h e n  a s k e d  p e t i t i o n e r  a b o u t  t h e  A l a b a m a  m u r d e r :  

I a s k e d  h i m  a b o u t  t h e  B e a s o n  c a s e ,  w h i c h  
i s  t h e  B i r m i n g h a m ,  A l a b a m a  c a s e .  A g a i n ,  
h e  w a n t e d  t o  d e n y  t h a t .  I t o l d  h i m  t h e  
c a s e s  a r e  v e r y  s i m i l a r .  I s a i d ,  y o u  w e r e  
i n  t h e  s c e n e  i n  t h a t  c a s e .  B i r m i n g h a m  
c a n  p u t  y o u  i n  t h e  s c e n e ,  a t  w h i c h  t i m e  h e  
a d m i t t e d  t o  u s  t h a t ,  y e s ,  h e  d i d  k i l l  
T i n y  Nagy  a n d  D e b r a  B e a s o n .  

( T - - 1 8 8 ) .  

P e t i t i o n e r  h a d  m e t  D e b r a  B e a s o n  a t  a B i r m i n g h a m  b a r  ( T - 1 6 7 4 -  

1 6 7 6 ) .  T h e y  w e n t  b a c k  t o  M s .  B e a s o n ' s  r e s i d e n c e  ( T - 1 6 7 5 ) .  

P e t i t i o n e r  a n d  M s .  B e a s o n  w e r e  m a k i n g  l o v e  o n  t h e  l i v i n g  room 

f l o o r ,  a n d  M s .  B e a s o n  b e g a n  m a k i n g  " s e x u a l  p l e a s u r e  s o u n d s "  w h i c h  

r e m i n d e d  p e t i t i o n e r  o f  T i n a  ( T - 1 6 6 6 , 1 7 1 9 ) .  H e  l o o k e d  u p  a n d  saw 
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a b u t c h e r  k n i f e  o n  t h e  c o f f e e  t a b l e ;  h e  g r a b b e d  i t  a n d  s t a b b e d  

M s .  B e a s o n  o n c e  i n  t h e  c h e s t  a n d  o n c e  i n  t h e  b a c k  ( T - - 1 6 6 6 , 1 7 1 9 ) .  

P e t i t i o n e r  d e n i e d  t h a t  h e  s t r a n g l e d  M s .  B e a s o n ,  a n d  d e n i e d  

a n y  k n o w l e d g e  o f  a n  e l e c t r i c a l  c o r d  ( T - 1 6 6 7 , 1 7 1 9 ) .  

D e t e c t i v e  W a r r e n  t h e n  w a n t e d  t o  t a p e  r e c o r d  p e t i t i o n e r ' s  

s t a t e m e n t s ,  b u t  p e t i t i o n e r  s a i d  h e  w o u l d  p r e f e r  t o  w r i t e  t h e m  

o u t  ( T - 1 8 8 - 1 8 9 1 .  P e t i t i o n e r  w r o t e  o u t  a c o n f e s s i o n  t o  t h e  Nagy 

m u r d e r  ( T - 1 8 9 - 1 9 1 , 1 6 5 7 - 1 6 6 1 ) .  H e  t h e n  a s k e d  f o r  a n d  r e c e i v e d  

p e r m i s s i o n  t o  c a l l  h i s  w i f e ;  t h e  c o n v e r s a t i o n  l a s t e d  n e a r l y  a n  

h o u r  ( T - 1 9 1 - 1 9 2 , 2 5 1 - 2 5 2 ) .  

P e t i t i o n e r  t o l d  h e r  e s s e n t i a l l y  w h a t  h e  h a d  j u s t  t o l d  

D e t e c t i v e  W a r r e n  ( T - 2 5 2 ) .  T h e n  p e t i t i o n e r  b e g a n  t o  g i v e  a 

w r i t t e n  s t a t e m e n t  c o n c e r n i n g  t h e  A l a b a m a  h o m i c i d e  ( T - 1 9 4 ) .  

D e t e c t i v e  G r u b b s  w a s  i n  t h e  room w i t h  p e t i t i o n e r ,  a n d  W a r r e n  

a n d  Gay w e r e  s t a n d i n g  o u t s i d e  ( T - 1 9 4 , 2 5 3 , 2 9 3 ) .  

J o h n s o n  w e n t  i n t o  t h e  i n t e r v i e w  r o o m ,  a n d  s p o k e  a n g r i l y  

w i t h  G r u b b s  ( T - 2 9 4 ) .  H e  s a i d  h e  w a s  g o i n g  t o  s e e  " B u g g e r  Red' '  

( C h i e f  M e y e r s )  a b o u t  i t ,  b e c a u s e  h e  h a d  t o l d  G r u b b s  not t o  t a l k  

t o  h i s  c l i e n t  ( T - 2 9 4 , 3 0 4 ) .  G r u b b s  t h e n  l e f t  t h e  r o o m ,  a n d  

J o h n s o n  r e m a i n e d  i n s i d e  w i t h  p e t i t i o n e r  f o r  s e v e r a l  m i n u t e s  

( T - 1 9 5 - 1 9 6 , 2 5 4 , 2 9 4 ) .  J o h n s o n  t o o k  t h e  s h e e t  o f  p a p e r  o n  w h i c h  

p e t i t i o n e r  h a d  b e e n  w r i t i n g  ( T - 2 5 5 , 3 0 3 ) .  

When J o h n s o n  came b a c k  o u t  o f  t h e  r o o m ,  h e  t o l d  t h e  

d e t e c t i v e s  h e  d i d n ' t  w a n t  t h e m  t a l k i n g  t o  h i s  c l i e n t  a n y m o r e  

a n d  t o  t a k e  h i m  b a c k  u p s t a i r s  ( T - 1 9 6 , 2 5 4 ) .  

D e t e c t i v e  W a r r e n  w a s  a w a r e  a t  t h e  t i m e  h e  i n t e r v i e w e d  

p e t i t i o n e r  o n  A u g u s t  2 2 ,  1 9 8 0 ,  t h a t  t h e r e  w a s  a n  i n f o r m a t i o n  
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in Jacksonville, Duval County, Florida, charging petitioner with 

the second degree murder of Tina Nagy, and that there was a capias 

for his arrest on that charge (T-209-2101. 

Warren testified (at the hearing on petitioner's motion to 

suppress the August 22, 1980, statements) that he did not serve 

a warrant on petitioner nor did he advise petitioner that he was 

under arrest for the Nagy murder (T-216). [At a subsequent 

hearing, on petitioner's second motion to suppress, Warren 
1 

testified o n  proffer that he did advise petitioner on August 22, 

1980, that he was under arrest for the death of Tina Nagy (T-644)l. 

In any event, there was a hold on petitioner from Jacksonville 

through the NCIC, as a result of information and capias from Duval 

County (T-209,209,214,222). Consequently, petitioner was not 

free to leave the jail (and would not have been free to leave the 

jail even if the Alabama case had not existed) at the time he was 

interrogated by Detective Warren. 

On March 11, 1983, pursuant to the Interstate Agreement On 

Detainers and based on the Duval County information charging 

petitioner with second degree murder, petitioner was delivered from 

Alabama into the temporary custody of the State of Florida (R-80). 

L Petitioner's second motion to suppress was not primarily directed 
to the August 22, 1980, statements. However (as a result of 
information obtained from the state on discovery after the initial 
motion to suppress was denied), appellant sought to relitigate 
the factual question of when Detective Warren informed appellant 
he was under arrest (T-240-42, 558-64). The state objected to 
relitigating this question (T-559). The trial court permitted the 
defense to proffer Warren's testimony that he first advised peti- 
tioner that he was under arrest in the Nagy case on August 22, 

a 
1980 (T-563-64; 641-45). 
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On M a r c h  1 7 ,  1 9 8 3 ,  t h e  s t a t e  s o u g h t  a n d  o b t a i n e d  a n  i n d i c t -  

m e n t  c h a r g i n g  p e t i t i o n e r  w i t h  f i r s t  d e g r e e  m u r d e r  i n  t h e  d e a t h  

o f  M s .  Nagy  ( R - 1 - 2 1 .  

T h e  s t a t e  f i l e d  a n o t i c e  o f  i n t e n t  t o  i n t r o d u c e  " s i m i l a r  

f a c t "  o r  " W i l l i a m s  R u l e "  e v i d e n c e  a t  t r i a l ;  s p e c i f i c a l l y ,  

e v i d e n c e  c o n c e r n i n g  t h e  m u r d e r  o f  D e b r a  B e a s o n  i n  B i r m i n g h a m ,  

A l a b a m a  ( R - 9 4 ) .  

On A u g u s t  5 ,  1 9 8 3 ,  t h e  d e f e n s e  s o u g h t  t o  s u p p r e s s  t h e  o r a l  

a n d  w r i t t e n  c o n f e s s i o n s ,  i n  b o t h  t h e  F l o r i d a  a n d  A l a b a m a  c a s e s ,  

s a i d  c o n f e s s i o n s  m a d e  b y  p e t i t i o n e r  o n  A u g u s t  2 2 ,  1 9 8 0  ( R - 1 5 8 -  

1 6 0 , 1 7 9 - 1 8 7 ) .  

W h i l e  a n u m b e r  o f  g r o u n d s  w e r e  a s s e r t e d  i n  t h e  m o t i o n ,  t h e  

d e f e n s e  p l a c e d  i t s  m a i n  e m p h a s i s  o n  t h e  v i o l a t i o n  o f  p e t i t i o n e r ' s  

S i x t h  Amendment  r i g h t s  ( s e e  R - 1 7 9 - 1 8 6 ;  T - 3 3 2 - 3 4 8 ) .  

A f t e r  a h e a r i n g  o n  A u g u s t  11, 1 9 8 3 ,  t h e  t r i a l  c o u r t  d e n i e d  

t h e  m o t i o n  t o  s u p p r e s s  ( T - 1 7 3 - 3 8 4 ;  R - 1 9 7 - 2 0 4 ) .  

I n  i t s  f i n d i n g s  o f  f a c t ,  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  f o u n d  

t h a t  t h e  B i r m i n g h a m  a t t o r n e y ,  P e t e  J o h n s o n ,  c a l l e d  D e t e c t i v e  

G r u b b s  a n d  i n s t r u c t e d  h i m  t h a t  h e  d i d  n o t  w a n t  t h e  p o l i c e  t o  t a l k  

w i t h  h i s  c l i e n t ,  a n d  t h a t  t h i s  r e q u e s t  w a s  n o t  c o m m u n i c a t e d  b y  

G r u b b s  t o  a n y  o t h e r  l a w  e n f o r c e m e n t  o f f i c e r  o f  e i t h e r  A l a b a m a  o r  

F l o r i d a  ( R - 1 9 8 ) .  
2 

S i n c e  t h e  p r o s e c u t o r ,  i n  t h e  h e a r i n g  on t h e  m o t i o n  t o  s u p p r e s s ,  
2 

a t t e m p t e d  t o  a t t a c k  J o h n s o n ' s  c r e d i b i l i t y  o n  t h i s  p o i n t ,  i t  i s  
i m p o r t a n t  t o  n o t e  t h a t  t h e  t r i a l  c o u r t ,  a s  t r i e r  o f  f a c t ,  c h o s e  
t o  b e l i e v e  t h e  w i t n e s s '  t e s t i m o n y .  
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T h e  t r i a l  c o u r t  r e c o g n i z e d  t h a t  p e t i t i o n e r ' s  S i x t h  Amendment  

a r g u m e n t  p r e s e n t e d  a s e r i o u s  q u e s t i o n  r e q u i r i n g  c l o s e  s c r u t i n y  

( R - 2 0 1 ;  T - 3 8 3 - 3 8 4 ) .  H o w e v e r ,  t h e  t r i a l  c o u r t  c o n c l u d e d  t h a t  

p e t i t i o n e r ' s  c o n f e s s i o n s  m a d e  t o  D e t e c t i v e  W a r r e n  o n  A u g u s t  2 2 ,  

1 9 8 0 ,  d i d  n o t  t a k e  p l a c e  d u r i n g  a c r i t i c a l  s t a g e  o f  t h e  F l o r i d a  

p r o s e c u t i o n  ( R - 2 0 1 ) .  

T h e  c o u r t  b a s e d  i t s  c o n c l u s i o n  o n  t h e  f a c t  t h a t  ( a c c o r d i n g  

t o  W a r r e n ' s  t e s t i m o n y  i n  t h e  f i r s t  s u p p r e s s i o n  h e a r i n g )  p e t i -  

t i o n e r  w a s  n o t  u n d e r  a r r e s t  o n  t h e  F l o r i d a  c h a r g e ,  a n d  o n  t h e  

s t a t e ' s  a r g u m e n t  t h a t  t h e  i n f o r m a t i o n  c h a r g i n g  a p p e l l a n t  w i t h  

s e c o n d  d e g r e e  m u r d e r  a n d  t h e  c a p i a s  i s s u i n g  t h e r e f r o m :  

. . .  w e r e  f i l e d  n o t  f o r  t h e  p u r p o s e  o f  
i n s t i t u t i n g  a t h e n - a n d - t h e r e  p r o s e c u -  
t i o n  o f  t h e  d e f e n d a n t  b u t  was  
a b s o l u t e l y  n e c e s s a r y  f o r  t h e  e n t r y  o f  
t h e  d e f e n d a n t ' s  c a p i a s  i n t o  t h e  
n a t i o n a l  c o m p u t e r s  f o r  h i s  d e t e n t i o n  
w h e n e v e r  f o u n d  c a u s e d  b y  h i s  own f l i g h t  
f r o m  t h e  S t a t e  o f  F l o r i d a .  

( R - 2 0 1 ) .  

I n  t h e  a l t e r n a t i v e ,  t h e  t r i a l  c o u r t  c o n c l u d e d  t h a t  p e t i -  

t i o n e r  h a d  w a i v e d  h i s  r i g h t  t o  c o u n s e l  b e f o r e  c o n f e s s i n g  t o  

b o t h  t h e  F l o r i d a  a n d  A l a b a m a  m u r d e r s  ( R - 2 0 1 ) .  T h e  c o u r t  f o u n d  

a s  a f a c t  t h a t  p e t i t i o n e r  was b r o u g h t  f r o m  t h e  j a i l  t o  t h e  

D i s t r i c t  A t t o r n e y ' s  O f f i c e  a t  t h e  r e q u e s t  o f  D e t e c t i v e  G a y ,  t o  

b e  i n t e r v i e w e d  b y  ( F l o r i d a )  D e t e c t i v e  W a r r e n  ( R - 1 9 8 ) .  T h e  

c o u r t  f u r t h e r  f o u n d  t h a t  p e t i t i o n e r  " . . . r a i s e d  n o  o b j e c t i o n  

a n d  d i d  n o t  r e f u s e  t o  g o e ' '  ( R - 1 9 8 ) .  

T h e  t r i a l  c o u r t  b a s e d  i t s  f i n d i n g  o f  a w a i v e r  o n  t h e  

" t o t a l i t y  o f  t h e  c i r c u m s t a n c e s " ,  a n d  r e - e m p h a s i z e d  t h e  f a c t s  
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t h a t  p e t i t i o n e r  n e v e r  p e r s o n a l l y  i n v o k e d  h i s  r i g h t  t o  c o u n s e l  

o n  e i t h e r  c h a r g e ,  a n d  t h a t  h e  " d i s r e g a r d e d "  h i s  A l a b a m a  l a w y e r ' s  

a d v i c e  n o t  t o  t a l k  t o  t h e  p o l i c e  ( R - 2 0 2 ) .  

T h e  c o u r t  a l s o  n o t e d  p e t i t i o n e r ' s  a w a r e n e s s  o f  h i s  r i g h t  

t o  c o u n s e l ,  a n d  h i s  k n o w l e d g e  r e g a r d i n g  t h e  s t a t u s  o f  t h e  

A l a b a m a  a n d  F l o r i d a  c a s e s  ( R - 2 0 2 ) .  T h e  t r i a l  c o u r t  d i d  n o t  

f i n d  t h a t  p e t i t i o n e r  h a d  i n  a n y  way i n i t i a t e d  t h e  i n t e r r o g a t i o n .  

On D e c e m b e r  2 ,  1 9 8 3 ,  p e t i t i o n e r  was  f o u n d  i n c o m p e t e n t  t o  

s t a n d  t r i a l ,  a n d  c o m m i t t e d  t o  t h e  s t a t e  h o s p i t a l  i n  C h a t t a h o o c h e e  

( R - 2 8 3 - 2 8 9 ) .  On A u g u s t  1 6 ,  1 9 8 4 ,  h e  was a d j u d g e d  c o m p e t e n t  a n d  

w a s  r e t u r n e d  t o  J a c k s o n v i l l e  t o  s t a n d  t r i a l  ( R - 3 1 4 ) .  

T h e  c a s e  p r o c e e d e d  t o  t r i a l  b e f o r e  a j u r y  o n  F e b r u a r y  2 5 -  

J M a r c h  1,  1 9 8 5 .  O v e r  t h e  d e f e n s e ' s  r e n e w e d  o b j e c t i o n s  ( T - 1 6 5 1 - 5 4 ;  

1 6 5 8 , 1 7 1 5 , 1 7 1 8 , 1 7 2 5 ) ,  p e t i t i o n e r ' s  o r a l  c o n f e s s i o n  o f  A u g u s t  2 2 ,  

1 9 8 0 ,  b o t h  t h e  Nagy  ( F l o r i d a )  a n d  B e a s o n  ( A l a b a m a )  m u r d e r s ,  a n d  

h i s  w r i t t e n  c o n f e s s i o n  o f  t h a t  d a t e  t o  t h e  Nagy  m u r d e r ,  w e r e  

a d m i t t e d  i n t o  e v i d e n c e  ( T - 1 6 4 6 - 1 6 7 9 , 1 7 0 9 - 1 7 3 5 ) .  

O v e r  d e f e n s e  o b j e c t i o n  ( T - 1 7 9 1 , 1 8 0 8 - 1 8 1 0 , 6 7 7 - 6 9 9 ;  R - 3 3 9 , 3 4 2 ,  

4 0 2 - 4 0 4 1 ,  t h e  s t a t e  was  p e r m i t t e d  t o  i n t r o d u c e  l e t t e r s  w r i t t e n  

b y  p e t i t i o n e r  t o  J u d g e  S o u d  i n  J a c k s o n v i l l e  a n d  t o  J u d g e  C h a r l e s  

N i c e  i n  B i r m i n g h a m ,  i n  w h i c h  p e t i t i o n e r  s ~ a t e d  h i s  d e s i r e  t o  

c h a n g e  h i s  p l e a s  t o  g u i l t y ,  a n d  a s k e d  f o r  t h e  d e a t h  p e n a l t y  ( R - 4 4 6 ,  

4 5 1 - 4 5 2 ;  T - 1 8 3 5 - 1 8 3 7 , 1 8 5 1 - 1 8 5 2 ) .  [ T h e  l e t t e r  t o  J u d g e  S o u d  w a s  

w r i t t e n  f r o m  C h a t t a h o o c h e e ,  a n d  w a s  a p p a r e n t l y  m a i l e d  i n  v i o l a t i o n  

o f  a n o t i c e  i s s u e d  b y  t h e  s t a t e  h o s p i t a l  r e s t r i c t i n g  p e t i t i o n e r ' s  

c o m m u n i c a t i o n  ( R - 3 4 2 , 4 0 2 - 4 0 4 ;  T - 6 7 7 - 6 9 1 , 1 8 5 2 - 1 8 5 3 ) 1 .  
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“ W i l l i a m s  R u l e ”  e v i d e n c e  c o n c e r n i n g  t h e  A l a b a m a  m u r d e r ,  

l a r g e l y  c o n s i s t i n g  o f  p e t i t i o n e r ’ s  s t a t e m e n t s ,  was  p r e s e n t e d  

t o  t h e  j u r y  (T-1665-1668,1718-1727,1737-1745,1753-1755,1835, 

1 8 5 1 1 ,  o v e r  d e f e n s e  o b j e c t i o n  ( R - 1 4 0 - 1 5 1 ;  T - 1 3 4 0 - 1 3 8 6 , 1 6 6 3 - 1 6 6 4 ) .  

T h e  s t a t e  a l s o  i n t r o d u c e d  t h e  t e s t i m o n y  o f  a F D L E  f i n g e r -  

p r i n t  a n a l y s t ,  who s t a t e d  h i s  o p i n i o n  t h a t  p e t i t i o n e r ’ s  p a l m  

p r i n t  m a t c h e d  t h e  p a l m  p r i n t  w h i c h  was  f o u n d  o n  t h e  w a l l  o f  

M s .  N a g y ’ s  a p a r t m e n t  ( T - 1 5 0 9 - 1 5 1 0 , 1 5 2 4 ) .  T h e  c o m p a r i s o n  was  

d o n e  t h r o u g h  p h o t o g r a p h s ,  b e c a u s e  t h e  p i e c e  o f  s h e e t r o c k  w h i c h  

c o n t a i n e d  t h e  p a l m  p r i n t  w a s  l o s t  b y  t h e  s t a t e  ( T - 1 5 0 5 , 1 5 2 5 ;  

R - 2 4 8 - 2 4 9 ;  T - 4 4 6 , 1 4 2 6 - 1 4 2 7 ) .  

FDLE S e r o l o g i s t  S t e p h e n  P l a t t  t e s t i f i e d  t h a t  t h e r e  bras 

b l o o d  s t a i n i n g  p r e s e n t  o n  t h e  p i e c e  o f  w a l l  b o a r d  w h i c h  c o n t a i n e d  

t h e  p a l m  p r i n t  ( T - 1 4 3 1 - 1 4 3 3 ) .  P l a t t  f o u n d  human  b l o o d  s t a i n i n g  o n  a 
v a r i o u s  i t e m s  o f  e v i d e n c e  ( i n c l u d i n g  a b l a n k e t ,  a s h e e t ,  a r u g ,  

a d o l l ,  a n d  s e v e r a l  a r t i c l e s  o f  c l o t h i n g ) ,  b u t  w a s  u n a b l e  t o  

d e t e r m i n e  a b l o o d  t y p e  ( T - 1 4 3 6 - 1 4 5 6 ) .  H e  a l s o  f o u n d  human  b l o o d  

s t a i n i n g  o n  t h e  b l a d e  o f  t h e  k n i f e  w h i c h  w a s  f o u n d  i n  t h e  v i c t i m ’ s  

h a n d  ( T - 1 4 4 8 , 1 1 5 5 ) .  P l a t t  d i d  n o t  f i n d  a n y  b l o o d  s t a i n i n g  o n  a 

l e n g t h  o f  e l e c t r i c a l  c o r d  w h i c h  w a s  f o u n d  i n  t h e  r o o m  ( T - 1 4 4 9 - 1 4 5 0 ,  

1 1 5 8 ) .  

F D L E  M i c r o a n a l y s t  L i n d a  H e n s l e y  t e s t i f i e d  t h a t  s e v e r a l  h a i r s  

f o u n d  o n  M s .  N a g y ’ s  p e r s o n  m a t c h e d  p e t i t i o n e r ’ s  h e a d  h a i r  o r  p u b i c  

h a i r ,  a n d  c o u l d  h a v e  come f r o m  t h e  same s o u r c e  ( T - 1 5 4 7 - 1 5 4 8 ) .  

O t h e r  h a i r s  f o u n d  o n  M s .  N a g y ’ s  p e r s o n  d i d  n o t  m a t c h  p e t i t i o n e r ’ s  

h a i r  ( T - 1 5 5 0 - 1 5 5 3 ) .  
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T h e  d e f e n s e  d i d  - n o t  c o n t e n d  t h a t  p e t i t i o n e r  was  - n o t  t h e  p e r s o n  

r e s p o n s i b l e  f o r  M s .  N a g y ' s  d e a t h ;  t h e  d e f e n s e  p o s i t i o n  was  t h a t  

p e t i t i o n e r ' s  a c t  w a s  c o m m i t t e d  i n  t h e  h e a t  o f  p a s s i o n ,  a n d  t h a t  

t h e  j u r y  s h o u l d  c o n v i c t  h i m  o f  m a n s l a u g h t e r  ( T - 2 0 4 1 - 4 4 , 2 0 4 7 ) .  

T h e  s t a t e ,  o n  t h e  o t h e r  h a n d ,  c o n t e n d e d  t h a t  t h e  k i l l i n g  o f  

M s .  Nagy  w a s  p r e m e d i t a t e d ,  a n d  t h a t  t h e  j u r y  s h o u l d  c o n v i c t  p e t i -  

t i o n e r  o f  f i r s t  d e g r e e  m u r d e r  ( T - 1 9 9 4 , 2 0 2 5 , 2 0 7 1 - 2 0 7 3 ) .  T o  t h i s  e n d ,  

t h e  s t a t e  p r e s e n t e d  t e s t i m o n y  r e g a r d i n g  a p h o n e  c o n v e r s a t i o n  

b e t w e e n  p e t i t i o n e r  a n d  B e t h  L i n d e r m a n  ( t h e  m a n a g e r  o f  t h e  s t o r e  

w h e r e  T i n a  Nagy  w o r k e d )  i n  w h i c h  p e t i t i o n e r  s a i d  t h a t  i f  T i n a  d i d n ' t  

l e a v e  t o w n  i n  24 h o u r s ,  s h e ' d  b e  d e a d  ( T - 1 5 8 0 , 1 5 8 9 , 1 6 2 3 ) .  

T e s t i m o n y  o f  b o t h  s t a t e  a n d  d e f e n s e  w i t n e s s e s  i n d i c a t e d  t h a t  

p e t i t i o n e r  w a s  i n  e x t r e m e  e m o t i o n a l  t u r m o i l  o v e r  T i n a ' s  b r e a k i n g  u p  

w i t h  h i m  ~ T - 1 5 5 7 , 1 5 6 2 , 1 5 6 5 , 1 6 1 5 - 1 6 1 7 , 1 8 5 4 - 1 8 5 6 , 1 8 6 9 - 1 8 7 0 , 1 9 7 9 ~ .  

T h e  m a n a g e r  o f  t h e  a p a r t m e n t  c o m p l e x  w h e r e  M s .  N a g y ' s  b o d y  

was  f o u n d ,  a n d  t h e  p o l i c e  o f f i c e r  who r e s p o n d e d  t o  t h e  s c e n e ,  

t e s t i f i e d  t h a t  t h e  s c r e e n  t o  t h e  b e d r o o m  w i n d o w  w a s  b e n t  a n d  

p a r t i a l l y  o u t  ( T - 1 1 3 5 , 1 1 3 8 , 1 1 4 3 - 1 1 4 4 ) .  T h e  p r o s e c u t o r  t h e o r i z e d  

t h a t  p e t i t i o n e r  h a d  g a i n e d  e n t r a n c e  t o  t h e  a p a r t m e n t  i n  t h i s  m a n n e r  

( T - 1 9 9 8 , 2 0 1 3 - 2 0 1 4 , 2 0 6 3 - 2 0 6 4 ) .  

H o w e v e r ,  M s .  Nagy  k n e w  t h a t  p e t i t i o n e r  was i n  h e r  a p a r t m e n t  

b e f o r e  s h e  r e t u r n e d  home ( T - 1 5 6 7 , 1 5 7 0 - 7 1 ) .  M s .  N a g y ' s  f r i e n d ,  

B e v e r l y  M a r s l a n d ,  who h a d  b e e n  w a i t i n g  f o r  M s .  Nagy  a t  S m u g g l e r ' s  

L o u n g e ,  c a l l e d  h e r  a p a r t m e n t  t o  f i n d  o u t  w h e r e  s h e  w a s ;  p e t i t i o n e r  

a n s w e r e d ,  i d e n t i f i e d  h i m s e l f ,  a n d  s a i d  t h a t  T i n a  w a s n ' t  home ( T - 1 5 6 6 -  

1 5 6 7 ) .  
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When T i n a  a r r i v e d  a t  S m u g g l e r ’ s ,  M s .  M a r s l a n d  t o l d  h e r  t h a t  

p e t i t i o n e r  h a d  a n s w e r e d  t h e  p h o n e  i n  h e r  a p a r t m e n t ;  T i n a  s e e m e d  

t o  b e  s u r p r i s e d  ( T - 1 5 6 7 , 5 7 0 - 5 7 1 ) .  T i n a  l e f t  S m u g g l e r ’ s  b e t w e e n  

m i d n i g h t  a n d  1 2 : 3 0  a . m .  ( T - 1 5 7 1 - 1 5 7 2 ) .  

When h e r  b o d y  w a s  f o u n d  t h e  f o l l o w i n g  d a y ,  s h e  was  w e a r i n g  

a s h e e r  n e g l i g e e  ( T - 1 1 5 2 , 1 1 9 8 - 1 1 9 9 , 2 0 3 5 - 2 0 3 6 ) .  T h e r e  w a s  e v i d e n c e  

o f  r e c e n t  s e x u a l  i n t e r c o u r s e  ( T - 1 2 7 3 - 1 2 7 4 ) .  

I n  h i s  c l o s i n g  a r g u m e n t ,  i n  a n  a t t e m p t  t o  r e b u t  p e t i t i o n e r ’ s  

“ h e a t  o f  p a s s i o n ’ ’  d e f e n s e ,  t h e  p r o s e c u t o r  e m p h a s i z e d  a n u m b e r  o f  

a s s e r t e d  d i s c r e p a n c i e s  b e t w e e n  p e t i t i o n e r ’ s  c o n f e s s i o n s  m a d e  t o  

D e t e c t i v e  W a r r e n  o n  A u g u s t  2 2 ,  1 9 8 0 ,  a n d  t h e  p h y s i c a l  a n d  c i r c u m -  

s t a n t i a l  e v i d e n c e  a s  t e s t i f i e d  t o  b y  t h e  s t a t e ’ s  w i t n e s s e s  ( T - 2 0 1 5 -  

19). T h e  p r o s e c u t o r  h a d  t h i s  t o  s a y  a b o u t  t h e  way t h e  c o n f e s s i o n s  

w e r e  o b t a i n e d :  

A n d ,  o f  c o u r s e ,  y o u  h e a r d  t h e  t e s t i m o n y  
f r o m  D e t e c t i v e  W a r r e n  who w e n t  t o  A l a b a m a  
o n c e  h e  f o u n d  t h a t  t h e y  h a d  J o h n  T r a y l o r  
i n  c u s t o d y  a n d  i t ‘ s  i n t e r e s t i n g  b e c a u s e  
t h e r e  s i t s  J a s o n  R i l e y  i n  a n  A l a b a m a  j a i l ,  
a J a s o n  R i l e y .  When a l l  o f  a s u d d e n  i n  
w a l k s  a J a c k s o n v i l l e  h o m i c i d e  d e t e c t i v e ,  
a h o m i c i d e  i n  J a c k s o n v i l l e ,  F l o r i d a ,  a n d  
h e  s a y s  t o  h i m ,  a r e  y o u  J o h n  T r a y l o r ?  
H e  s a y s  n o .  D e n i e s  t h a t .  H e  s a y s ,  d i d  
y o u  k i l l  T i n s  N a g y .  H e  s a y s  n o ,  I d i d n ’ t  
d o  t h a t .  T h e n  D e t e c t i v e  W a r r e n  s a y s ,  I 
know y o u ’ r e  J o h n  T r a y l o r ,  I know y o u  k i l l e d  
T i n a  N a g y .  Now, t h e r e ’ s  t w o  s i d e s  t o  
e v e r y  s t o r y ,  s o  why d o n ‘ t  y o u  t e l l  m e  
a b o u t  i t ?  T h e  d e f e n d a n t  t h o u g h t .  You r e c a l l  
D e t e c t i v e  W a r r e n ’ s  t e s t i m o n y ,  h e  p u t  h i s  
h e a d  down a n d  h e  t h o u g h t ,  a n d  I s u b m i t  
t o  y o u  D e t e c t i v e  W a r r e n ,  a n  e x p e r i e n c e d ,  
e x p e r i e n c e d  h o m i c i d e  d e t e c t i v e ,  h e  out- 
s m a r t e d  t h e  d e f e n d a n t  b e c a u s e  h e  a l l o w e d  
h i m ,  h e  t o l d  h i m  t h e r e ’ s  t w o  s i d e s  t o  
e v e r y  s t o r y ,  a s  i f  o n e  s i d e  c o u l d  b e  
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d i s p u t e d  a n d  y o u r  s i d e  c o u l d  b e  b e  b e l i e v e d ,  
b u t ,  i n  f a c t ,  t h e  o t h e r  s i d e  o f  t h a t  s t o r y ,  
t w o  s i d e s  t o  t h e  s t o r y ,  t h e  o t h e r  s i d e  o f  
i t  i s  t h e  u n d i s p u t e d  a n d  u n c o n t r o v e r t e d  
p h y s i c a l  e v i d e n c e  a t  t h e  c r i m e  s c e n e  t h a t  
s h o w e d  t h e r e  w a s  a p r e m e d i t a t e d  m u r d e r .  
T h e  u n d i s p u t e d  s i d e  o f  t h e  s t o r y  a r e  t h e  
w i t n e s s e s  who h e a r d  t h e  t h r e a t s  t h a t  t h e  
d e f e n d a n t  made  t o  t h e  v i c t i m  p r i o r  t o  h e r  
d e a t h .  T h a t ' s  t h e  u n d i s p u t e d  s i d e .  B u t  h e  
g a v e  t h e  d e f e n d a n t  a c h a n c e  t o  e x p l a i n  i t .  
S o ,  w h a t  d i d  t h e  d e f e n d a n t  d o ?  H e  g a v e  a 
w r i t t e n  s t a t e m e n t  a n d  o r a l  s t a t e m e n t s  t h a t  h e  
p r e s e n t e d  -- t h a t  h e  w r o t e  o u t  t h a t  w o u l d  
e x c u l p a t e  h i m s e l f .  H e  p r e s e n t e d  a s t a t e m e n t  
t h a t  w o u l d  b e  m o s t  f a v o r a b l e  t o  h i s  e x p l a n a -  
t i o n  o f  how t h e  c r i m e  w e n t .  B u t ,  s e e ,  i t  
j u s t  d o e s n ' t  f i t  w i t h  t h e  p h y s i c a l  e v i d e n c e  
a n d  w i t h  w h a t  t h e  w i t n e s s e s  s a i d  a b o u t  t h e  
p r i o r  t h r e a t s .  I t  j u s t  d o e s n ' t  f i t .  

( T - 2 0 1 5 - 1 6 ) .  

T h e  p r o s e c u t o r  t h e n  a r g u e d :  

H e ,  t h e  d e f e n d a n t ,  s a i d  h e  s t a b b e d  h e r ,  t h a t  
h e  s t a b b e d  t h e  v i c t i m .  W e l l ,  h e  d o e s n ' t  s a y  
t h a t ,  i n  f a c t ,  h e  s t a b b e d  h e r  2 2  t i m e s .  H e ,  
i n  f a c t ,  d e n i e d  i n  h i s  o r a l  s t a t e m e n t ,  h e  
d e n i e d  s t r a n g l i n g  h e r ,  w h e n  i n  f a c t ,  t h e  
p h y s i c a l  e v i d e n c e ,  t h e  e x p e r t  p a t h o l o g i s t ,  
D r .  L i p k o v i c ,  t e s t i f i e d  t h a t  s h e  w a s ,  i n  
f a c t ,  s t r a n g l e d  w i t h  a n  e l e c t r i c  c o r d .  H e  
d o e s n ' t  -- t h e  d e f e n d a n t  d o e s n ' t  s a y  a n y t h i n g  
a b o u t  t h o s e  n e c k  w o u n d s  w i t h  t h e  k n i f e ,  t h e  
c h e s t  w o u n d s  w i t h  t h e  k n i f e .  H e  j u s t  s a y s  h e  
s t a b b e d  h e r .  W e l l ,  t h a t ' s  n o t  t r u e  a n d  t h e  
p h y s i c a l  e v i d e n c e  s h o w s  t h a t .  We know t h a t .  
And t h e n ,  o f  c o u r s e ,  y o u  h e a r d  D e t e c t i v e  
M o n e y h u n  d i s c u s s  a n d  i t  w a s  a d m i t t e d  t o  y o u  
t h a t  t h e  e v i d e n c e  b r o u g h t  t o  y o u  m e r e l y  
s h o w e d  t h e  m o t i v e ,  i n t e n t  a n d  p l a n  o f  t h e  
d e f e n d a n t ,  t h a t  t h e  d e f e n d a n t ,  a f t e r  b e i n g  
a d v i s e d  o f  h i s  r i g h t s ,  a d m i t t e d  t o  Gay a n d  
G r u b b s  a n d  W a r r e n ,  t h a t ,  i n  f a c t ,  h e  h a d  
k i l l e d  D e b r a  J o  B e a s o n  u n d e r  -- a n d  t h e  
s i m i l a r i t i e s  o f  t h o s e  m u r d e r s  a r e  v e r y  
s i g n i f i c a n t  t o  y o u  b e c a u s e  D e b r a  J o  B e a s o n ,  
a n d  y o u  h e a r d  t h e  t e s t i m o n y  f r o m  t h e  d e t e c t i v e s ,  
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Debra J o  Beason was stabbed, Debra J o  
Beason had been strangled with the 
electrical cord tied around her neck. 
Debra J o  Beason was found nude in an 
upstairs apartment. Very same, 
similar circumstances as the murder of 
Tina Nagy and yet the defendant wants 
you to believe, as he tells you in 
his written statement, that the murder 
of Tina Nagy was just something that 
came over his ordinary judgment. 

(T-2018-19). 

The prosecutor next made reference to Detective Warren's 

testimony that while he was escorting petitioner to the bathroom 

on August 22, 1980, after petitioner had written out his 

confession to the Nagy and after the phone conversation with his 

wife, petitioner told Warren that he had better make sure 

petitioner was convicted and sent to prison for life or else he 

would kill again (T-1162-1163). [This testimony was admitted over 0 
the defense's renewed objection (T-1662-166311. 

The prosecutor argued: 

And then, of course, as further evidence 
of the defendant's intent you heard Detec- 
tive Warren testify the defendant said 
to him, you better convict me because I'll 
kill again. Does that suggest to you a 
person who merely committed a manslaughter 
because his judgment was overcome, his 
normal judgment was overcome? Use your 
common sense. 

(T-2019-20). 

In his closing argument on rebuttal, the prosecutor con- 

tinued with the same theme: 

Now, let's look just for a second at some 
of these circumstances in terms of how they 
relate to this voluntary statement the 
defendant gave to Detective Warren. It's 
significant and it goes to show, again, this 
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d e f e n d a n t ' s  t h i n k i n g  a n d  h i s  c o n d u c t  
b e c a u s e  t h e  o n l y  w a y ,  l a d i e s  a n d  g e n t l e -  
m e n ,  t h a t  y o u  c a n  e v e r  d e t e r m i n e  
p r e m e d i t a t i o n  o r  a p e r s o n ' s  s t a t e  o f  m i n d  
i s  t o  l o o k  a t  t h e  a c t s ,  t h e  a c t i o n s ,  t h e  
c o n d u c t  o f  w h a t  a p e r s o n  d o e s  a n d  t h e  
t h i n g s  h e  s a y s  a f t e r  s o m e t h i n g  h a p p e n s  
a n d  y o u  c a n  i n f e r  b a c k  t o  a s p e c i f i c  
c i r c u m s t a n c e ,  a s p e c i f i c  a c t ,  w h a t  a p e r s o n  
p l a n n e d  o r  w h a t  h e  w a n t e d  t o  d o  a n d ,  a s  
a l r e a d y  c o v e r e d  b y  M r .  R o s n e r  e a r l i e r ,  t h e  
c i r c u m s t a n c e s  s u r r o u n d i n g  D e t e c t i v e  W a r r e n ' s  
i n i t i a l  c o n f r o n t a t i o n  w i t h  t h i s  d e f e n d a n t  o f  
h i s  t r u e  i d e n t i t y  some s o r t  o f  r e s p o n s e ,  
g e t  a s t o r y  a s  i f  t h e  o t h e r  s i d e  w a s  n o t  
t h e  t r u t h  i n  t e r m s  o f  t h e  f a c t s .  We l o o k  a t  
t h e  2 2  s t a b  w o u n d s  t h a t  t h e  d e f e n d a n t  d i d n ' t  
m e n t i o n  i n  h i s  w r i t t e n  s t a t e m e n t ,  d i d n ' t  
m e n t i o n  i t  i n  h i s  o r a l  s t a t e m e n t  t o  
D e t e c t i v e  W a r r e n .  The  n e c k  w o u n d s .  R e a d  
t h e  s t a t e m e n t .  D i d  h e  i n d i c a t e  t h a t  h e  a l s o  
c u t  a t  T i n y  Nagy i n  t h e  n e c k  a r e a  i n  h i s  
s t a t e m e n t ?  No. D i d  h e  t e l l  D e t e c t i v e  W a r r e n  
t h a t ?  No. 

How a b o u t  t h e  s l a s h  m a r k ?  L o o k  f o r  t h e  s l a s h  
m a r k .  W h e r e  i s  t h a t  i n  t h a t  s t a t e m e n t  o f  t h e  
t e s t i m o n y ,  y e t  w e  know t h a t ' s  a f a c t ,  i t  
h a p p e n e d ?  

How a b o u t  t h e  bray M s .  Nagy w a s  f o u n d ,  p a r -  
t i a l l y  n u d e ,  t h e  n i g h t g o w n  u p  t o  h e r  t h i g h s .  
D i d  h e  t e l l  D e t e c t i v e  W a r r e n  a b o u t  t h a t ?  

More i m p o r t a n t l y ,  t h e  b l o o d y  p a l m  p r i n t .  D i d  
h e  i n d i c a t e  a t  a n y  p o i n t  i n  h i s  w r i t t e n  
o r  o r a l  s t a t e m e n t  t o  D e t e c t i v e  W a r r e n  how t h a t  
b l o o d y  p a l m  p r i n t  f o u n d  i t s e l f  o n  M s .  N a g y ' s  
b e d r o o m  w a l l .  

S t r a n g u l a t i o n .  H e  d e n i e d  i t .  H e  d e n i e d  i t  
o r a l l y  a n d  d i d n ' t  p u t  i t  i n  h i s  w r i t t e n  
a c c o u n t  o f  how i t  h a p p e n e d ,  y e t  w e  know a b o u t  
t h a t  a s p e c t .  T h e  S t a t e  o f  F l o r i d a  w o u l d  s u b m i t  
t h a t  a l l  t h e  c i r c u m s t a n c e s  w o u l d  i n d i c a t e  t h a t  
t h e r e  a r e  some o t h e r  l i e s  a n d  s t a t e m e n t s  
c o n c e r n i n g  p r o v o c a t i o n ,  j u s t i f i c a t i o n  f o r  
t a k i n g  o f  T i n a ' s  l i f e .  

H e  d i d n ' t  m e n t i o n  a n y t h i n g  a b o u t  t h e  f a l s e  
i n f o r m a t i o n ,  a b o u t  w h e r e  h e  was g o i n g .  He 
d i d n ' t  t a l k  a b o u t  t h e  j e w e l r y .  H e  d i d  n o t  
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m e n t i o n  a b o u t  t h e  c l o s e  p r o x i m i t y  o f  
t h e  w o u n d s .  H e  s u r e  d i d n ' t  m e n t i o n  t h e  
e l e c t r i c  c o r d .  D i d n ' t  m e n t i o n  a n y t h i n g  
a b o u t  a n y  e l e c t r i c  c o r d .  

( T - 2 0 6 4 - 6 6 ) .  

T h e  j u r y  r e t u r n e d  a v e r d i c t  f i n d i n g  p e t i t i o n e r  g u i l t y  o f  

s e c o n d  d e g r e e  m u r d e r  w i t h  a d e a d l y  w e a p o n  ( R - 4 9 8 ;  T - 2 1 1 2 ) .  

On M a r c h  1 5 ,  1 9 8 5 ,  a f t e r  d e n y i n g  p e t i t i o n e r ' s  m o t i o n  f o r  

new t r i a l  ( R - 4 9 9 - 5 0 2 ;  T - 2 1 2 2 1 ,  t h e  t r i a l  c o u r t  a d j u d i c a t e d  

p e t i t i o n e r  g u i l t y  o f  t h a t  o f f e n s e ,  s e n t e n c e d  h i m  t o  1 5 0  y e a r s  

i m p r i s o n m e n t ,  a n d  r e t a i n e d  j u r i s d i c t i o n  o v e r  p a r o l e  f o r  t h e  

f i r s t  o n e - t h i r d  o f  h i s  s e n t e n c e  ( R - 5 0 3 - 5 0 9 ;  T - 2 1 4 6 ) .  

P e t i t i o n e r  a p p e a l e d  h i s  c o n v i c t i o n  t o  t h e  F l o r i d a  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l .  T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  

f o u n d  t h a t  b o t h  t h e  A l a b a m a  a n d  F l o r i d a  c o n f e s s i o n s  w e r e  

i m p r o p e r l y  a d m i t t e d  i n t o  e v i d e n c e .  H o w e v e r ,  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l  f o u n d  t h a t  t h e  a d m i s s i o n  o f  t h e s e  c o n f e s s i o n s ,  

w h i l e  c o n s t i t u t i o n a l  e r r o r ,  was  " h a r m l e s s " .  T r a y l o r  v .  S t a t e ,  

4 9 8  S o . 2 d  1 2 9 7  ( F l a .  1 s t  D C A  1 9 8 6 ) .  

On J u n e  11, 1 9 8 7 ,  b y  w r i t t e n  o r d e r ,  t h i s  C o u r t  a c c e p t e d  

j u r i s d i c t i o n  t o  r e v i e w  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l ' s  

o p i n i o n  i n  t h i s  c a s e .  
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I11 SUMMARY OF A R G U M E N T  

In c o n c l u d i n g  t h a t  t h e  i n t r o d u c t i o n  i n t o  e v i d e n c e  o f  T r a y l o r ' s  

u n c o n s t i t u t i o n a l l y  o b t a i n e d  c o n f e s s i o n s  t o  b o t h  t h e  c h a r g e d  F l o r i d a  

m u r d e r  a n d  c o l l a t e r a l  A l a b a m a  m u r d e r  w a s  " h a r m l e s s  e r r o r " ,  t h e  

F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  a p p l i e d  t h e  w r o n g  s t a n d a r d  o f  

r e v i e w  o r  m i s a p p l i e d  t h e  p r o p e r  s t a n d a r d  o f  r e v i e w .  I n s t e a d  o f  

f o c u s i n g  o n  t h e  p o t e n t i a l  i m p a c t  u p o n  t h e  j u r y  o f  t h e  c o n s t i t u -  

t i o n a l  e r r o r  i n  a l l o w i n g  t h e  s t a t e  t o  p r e s e n t  T r a y l o r ' s  d e t a i l e d  

c o n f e s s i o n  t o  t h e  t w o  m u r d e r s ,  t h e  D i s t r i c t  C o u r t  b z s e d  i t s  

c o n c l u s i o n  on t h e  s u f f i c i e n c y ,  o r  ( p o s s i b l y )  w h a t  i t  p e r c e i v e d  a s  

t h e  o v e r w h e l m i n g  n a t u r e  o f ,  t h e  r e m a i n i n g  e v i d e n c e .  

U n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  i f  t h e  p r o p e r  s t a n d a r d  

o f  r e v i e w  h a d  b e e n  a p p l i e d  c o r r e c t l y ,  t h e  e r r o r  c o u l d  n o t  h a v e  

b e e n  d e e m e d  " h a r m l e s s " .  
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I V  A R G U M E N T  

ISSUE PRESENTED 

T H E  F IRST D I S T R I C T  C O U R T  OF APPEAL I N  
I T S  OPINION I N  THIS CASE MISCONSTRUED 
O R  IMPROPERLY APPLIED T H E  HARMLESS 
E R R O R  T E S T  AS SET F O R T H  I N  - STATE V .  
D I G U I L I O ,  4 9 1  S o . 2 d  1 1 2 9  (FLA. 1 9 8 6 )  
(ON REHEARING). 

I n  i t s  o p i n i o n  i s s u e d  N o v e m b e r  1 4 ,  1 9 8 6 ,  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l  a g r e e d  w i t h  p e t i t i o n e r ' s  c o n t e n t i o n  t h a t  h i s  

c o n f e s s i o n s ,  b o t h  t o  t h e  c h a r g e d  F l o r i d a  m u r d e r  a n d  t o  t h e  

A l a b a m a  m u r d e r  w h i c h  w a s  u s e d  a s  " W i l l i a m s - R u l e "  e v i d e n c e ,  w e r e  

o b t a i n e d  i n  v i o l a t i o n  o f  h i s  S i x t h  Amendment  r i g h t  t o  c o u n s e l .  

I n  l i g h t  o f  M i c h i g a n  --___ v .  J a c k s o n ,  4 7 5  U . S .  - , 1 0 6  S . C t .  1 4 0 4 ,  8 9  

L . E d . 2 d  6 3 1  ( 1 9 8 6 1 ,  B r e w e r  v .  W i l l i a m s ,  4 3 0  U . S .  3 8 7 ,  9 7  S . C t .  

1 2 3 2 ,  5 1  L . E d . 2 d  4 2 4  ( 1 9 7 7 1 ,  W y r i c k  v .  F i e l d s ,  4 5 9  U . S .  4 2 ,  1 0 3  0 
S . C t .  3 9 4 ,  7 4  L . E d . 2 d  2 1 4  ( 1 9 8 2 )  a n d  o t h e r  c a s e s  c i t e d  t h e r e i n ,  

i t  i s  d i f f i c u l t  t o  s e e  how t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  

c o u l d  h a v e  r u l e d  o t h e r w i s e .  P e t i t i o n e r  d o e s  - n o t  b e l i e v e  t h a t  

t h a t  c o n c l u s i o n  i s  j u d i c i a l l y  n e g o t i a b l e  i n  t h i s  p r o c e e d i n g .  

H o w e v e r ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  c o n c l u d e d  t h a t  

t h e s e  c o n s t i t u t i o n a l  v i o l a t i o n s  a m o u n t e d  t o  " h a r m l e s s  e r r o r " :  

T h e  u l t i m a t e  i s s u e  r e m a i n s ,  h o w e v e r ,  a s  
t o  w h e t h e r  t h i s  c o n s t i t u t i o n a l  e r r o r  w a s  
h a r m f u l .  S u c h  e r r o r  may b e  h a r m l e s s  i n  t h e  
f a c e  o f  o t h e r  o v e r w h e l m i n g  e v i d e n c e  o f  g u i l t .  
K i r k l a n d  v .  S t a t e . ,  4 7 8  S o . 2 d  1 0 9 2  ( F l a .  1 s t  
D C A  1 9 8 5 ) .  H e r e ,  a s i d e  f r o m  t h e  c o n f e s s i o n s ,  
t h e r e  w a s  e v i d e n c e  o f  T r a y l o r ' s  d e a t h  t h r e a t s  
p r i o r  t o  t h e  m u r d e r  a s  w e l l  a s  p h y s i c a l  
e v i d e n c e  p l a c i n g  h i m  a t  t h e  s c e n e  o f  t h e  c r i m e .  
T h e r e  w e r e  a l s o  t h e  l e t t e r s  h e  s e n t  t o  h i s  
j u d g e s  a c k n o w l e d g i n g  h i s  g u i l t  i n  b o t h  m u r d e r s .  
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A s i d e  f r o m  t h i s  e v i d e n c e ,  w h i c h  w e  f i n d  
s u f f i c i e n t  t o  s u p p o r t  t h e  s e c o n d - d e g r e e  
m u r d e r  c o n v i c t i o n ,  i t  i s  i n d i c a t i v e  o f  
h a r m l e s s  e r r o r  t h a t  d e s p i t e  t h e  
c o n f e s s i o n s  t h e  j u r y  d i d  n o t  f i n d  T r a y l o r  
g u i l t y  o f  p r e m e d i t a t e d  m u r d e r  a s  s o u g h t  
b y  t h e  s t a t e .  T h e r e f o r e ,  a l t h o u g h  t h e  
c o n f e s s i o n s  s h o u l d  h a v e  b e e n  s u p p r e s s e d ,  
w e  f i n d  t h a t  u n d e r  t h e s e  c i r c u m s t a n c e s  
t h e  e r r o r  w a s  h a r m l e s s  a n d  t h e  c o n v i c t i o n  
s h o u l d  n o t  b e  r e v e r s e d .  

- T r a y l o r  v .  S t a t e ,  4 9 8  S o . 2 d  1 2 9 7 ,  1 3 0 1  ( F l a .  1 s t  D C A  1 9 8 6 ) .  

I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  D i s t r i c t  C o u r t  f a i l e d  t o  

a p p l y  o r  m i s a p p l i e d  t h e  s t a n d a r d  s e t  f o r t h  i n  Chapman  v .  

C a l i f o r n i a ,  3 8 6  U . S .  1 8 ,  8 7  S . C t .  8 2 4 ,  1 7  L . E d . 2 d  7 0 5  ( 1 9 6 7 1 ,  

w h i c h  m u s t  b e  m e t  b e f o r e  c o n s t i t u t i o n a l  e r r o r  may b e  d e c l a r e d  

" h a r m l e s s " .  I n  a p p l y i n g  t h e  w r o n g  s t a n d a r d  o f  l a w  o r  m i s a p p l y i n g  

t h e  h a r m l e s s  e r r o r  t e s t ,  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i g n o r e d  t h e  

p r e c e p t s  e x p l a i n e d  i n  S t a t e  v .  D i G u i l i o ,  4 9 1  S o . 2 d  1 1 2 9  ( F l a .  a 
1 9 8 6 )  [on r e h e a r i n g ]  a n d  t h e  D i s t r i c t  C o u r t  f e l l  i n t o  t h e  same 

t r a p s  t h a t  c a u g h t  t h e  c o u r t s  i n  L o n g  v .  S t a t e ,  4 9 4  S o . 2 d  2 1 3  

( F l a .  1 9 8 6 )  a n d  B a r r y  v .  S t a t e ,  4 9 4  S o . 2 d  2 1 3  ( F l a .  1 9 8 6 ) .  

I n  C h a p m a n ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e j e c t e d  t h e  d e -  

f e n d a n t ' s  c o n t e n t i o n  t h a t  a l l  f e d e r a l  c o n s t i t u t i o n a l  e r r o r s ,  r e g a r d -  

l e s s  o f  t h e  f a c t s  a n d  c i r c u m s t a n c e s ,  w e r e  r e v e r s i b l e  per ~ i .  

I n s t e a d ,  t h e  C o u r t  s a i d :  

We c o n c l u d e  t h a t  t h e r e  may b e  some  c o n s t i -  
t u t i o n a l  e r r o r s  w h i c h  i n  t h e  s e t t i n g  o f  a 
p a r t i c u l a r  c a s e  a r e  s o  u n i m p o r t a n t  a n d  
i n s i g n i f i c a n t  t h a t  t h e y  m a y ,  c o n s i s t e n t  w i t h  
t h e  F e d e r a l  C o n s t i t u t i o n ,  b e  d e e m e d  h a r m l e s s ,  
n o t  r e q u i r i n g  t h e  a u t o m a t i c  r e v e r s a l  o f  t h e  
c o n v i c t i o n .  

- I d .  a t  3 8 6  U . S .  2 2 .  
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T h e  C o u r t  m a d e  i t  c l e a r  t h a t  t h e  b u r d e n  i s  o n  t h e  s t a t e  

t o  d e m o n s t r a t e  t h a t  t h e  e r r o r  c o u l d  n o t  h a v e  c o n t r i b u t e d  t o  

t h e  v e r d i c t  o b t a i n e d .  - I d .  a t  3 8 6  U . S .  2 4 .  T h e  Chapman  

c o u r t  a l s o  m a d e  i t  c l e a r  t h a t  c o n s t i t u t i o n a l  e r r o r s  w e r e  n o t  t o  

b e  t r e a t e d  a s  h a r m l e s s  i f  t h e s e  e r r o r s  a f f e c t e d  t h e  s u b s t a n t i a l  

r i g h t s  o f  a p a r t y .  F o r  i n s t a n c e ,  a n  e r r o r  i n  a d m i t t i n g  r e l e v a n t  

e v i d e n c e  " w h i c h  p o s s i b l y  i n f l u e n c e d  t h e  j u r y  a d v e r s e l y ' '  c a n n o t  b e  

t r e a t e d  a s  h a r m l e s s .  

I n  D i G u i l i o ,  t h i s  C o u r t  o n  t w o  s e p a r a t e  o c c a s i o n s  c o n f r o n t e d  

" t h e  r i d d l e  o f  h a r m l e s s  e r r o r ' '  ( t o  b o r r o w  t h e  t i t l e  o f  f o r m e r  

c h i e f  j u s t i c e  T r a y n o r ' s  p e r c e p t i v e  e s s a y ) .  T h i s  C o u r t ' s  o r i g i n a l  

o p i n i o n  i n  D i G u i l i o  [ S t a t e  v .  D i G u i l i o ,  ____ 1 0  FLW 4 3 0  ( F l a .  A u g .  2 9 ,  

198511  d i d  n o t  c o n t a i n  t h e  i n - d e p t h  a n a l y s i s  t h a t  t h e  o p i n i o n  o n  

r e h e a r i n g  c o n t a i n e d .  T h e  o r i g i n a l  o p i n i o n  d i d  q u o t e  Chapman  a 
[ l o  FLW 4 3 1 1  a n d  d i d  c i t e  t o  U n i t e d  S t a t e s  v .  H a s t i x ,  4 6 1  U . S .  

4 9 9 ,  1 0 3  S . C t .  1 9 7 4 ,  7 6  L . E d . 2 d  9 6  ( 1 9 8 3 ) .  

On r e h e a r i n g ,  t h i s  C o u r t  e x t e n s i v e l y  d i s c u s s e d  t h e  Chapman  

p r i n c i p l e ,  i n  t h e  c o n t e x t  o f  p r o s e c u t o r i a l  comment  o n  a 

d e f e n d a n t ' s  s i l e n c e :  

T h e  h a r m l e s s  e r r o r  t e s t ,  a s  s e t  f o r t h  i n  
C h a p m a n  a n d  p r o g e n y ,  p l a c e s  t h e  b u r d e n  o n  
t h e  s t a t e ,  a s  t h e  b e n e f i c i a r y  o f  t h e  e r r o r ,  
t o  p r o v e  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h e  
e r r o r  c o m p l a i n e d  o f  d i d  n o t  c o n t r i b u t e  t o  
t h e  v e r d i c t  o r ,  a l t e r n a t i v e l y  s t a t e d ,  t h a t  
t h e r e  i s  n o  r e a s o n a b l e  p o s s i b i l i t y  t h a t  
t h e  e r r o r  c o n t r i b u t e d  t o  t h e  c o n v i c t i o n .  
See  C h a p m a n ,  3 8 6  U.S. a t  2 4 ,  8 7  S . C t .  a t  8 2 8 .  
A p p l i c a t i o n  o f  t h e  t e s t  r e q u i r e s  a n  e x a m i n a -  
t i o n  o f  t h e  e n t i r e  r e c o r d  b y  t h e  a p p e l l a t e  
c o u r t  i n c l u d i n g  a c l o s e  e x a m i n a t i o n  o f  t h e  
p e r m i s s i b l e  e v i d e n c e  o n  w h i c h  t h e  j u r y  c o u l d  
h a v e  l e g i t i m a t e l y  r e l i e d ,  a n d  i n  a d d i t i o n  a n  
e v e n  c l o s e r  e x a m i n a t i o n  o f  t h e  i m p e r m i s s i b l e  

- 2 2  - 



e v i d e n c e  w h i c h  m i g h t  h a v e  p o s s i b l y  
i n f l u e n c e d  t h e  j u r y  v e r d i c t .  

I d .  a t  1 1 3 3 .  __ 
* * * 

T h e  m o s t  p e r c e p t i v e  a n a l y s i s  o f  h a r m l e s s  
e r r o r  p r i n c i p l e s  o f  w h i c h  c\re a r e  a w a r e  i s  
t h a t  o f  f o r m e r  C h i e f  J u s t i c e  T r a y n o r  o f  
t h e  C a l i f o r n i a  S u p r e m e  C o u r t .  - S e e  R o g e r  
J .  T r a y n o r ,  T h e  R i d d l e  o f  H a r m l e s s  E r r o r  
( 1 9 7 0 1 ,  a n d  t h e  d i s s e n t  t o  P e o p l e  v .  R o s s ,  
[ c i t a t i o n s  o m i t t e d ] .  I n  h i s  d i s s e n t ,  
C h i e f  J u s t i c e  T r a y n o r  m a i n t a i n e d  t h a t  
c o m m e n t s  o n  R O S S '  f a i l u r e  t o  t e s t i f y  w e r e  
h a r m f u l  a n d  t h a t  t h e  m a j o r i t y  m i s u n d e r s t o o d  
a n d  m i s a p p l i e d  t h e  Chapman  h a r m l e s s  e r r o r  
t e s t .  C h i e f  J u s t i c e  T r a y n o r  a r g u e s ,  a n d  w e  
a g r e e ,  t h a t  h a r m l e s s  e r r o r  a n a l y s i s  m u s t  
n o t  b e c o m e  a d e v i c e  w h e r e b y  t h e  a p p e l l a t e  
c o u r t  s u b s t i t u t e s  i t s e l f  f o r  t h e  j u r y ,  
e x a m i n e s  t h e  p e r m i s s i b l e  e v i d e n c e ,  
e x c l u d e s  t h e  i m p e r m i s s i b l e  e v i d e n c e ,  a n d  
d e t e r m i n e s  t h a t  t h e  e v i d e n c e  o f  g u i l t  i s  
s u f f i c i e n t  o r  e v e n  o v e r w h e l m i n g  b a s e d  o n  
t h e  p e r m i s s i b l e  e v i d e n c e .  I n  a p e r t i n e n t  
p a s s a g e ,  C h i e f  J u s t i c e  T r a y n o r  p o i n t s  o u t :  

O v e r w h e l m i n g  e v i d e n c e  o f  g u i l t  d o e s  
n o t  n e g a t e  t h e  f a c t  t h a t  a n  e r r o r  
t h a t  c o n s t i t u t e d  a s u b s t a n t i a l  p a r t  
o f  t h e  p r o s e c u t i o n ' s  c a s e  may h a v e  
p l a y e d  a s u b s t a n t i a l  p a r t  i n  t h e  
j u r y ' s  d e l i b e r a t i o n ,  a n d  t h u s  
c o n t r i b u t e d  t o  t h e  a c t u a l  v e r d i c t  
r e a c h e d ,  f o r  t h e  j u r y  may h a v e  
r e a c h e d  i t s  v e r d i c t  b e c a u s e  o f  t h e  
e r r o r  w i t h o u t  c o n s i d e r i n g  o t h e r  
r e a s o n s  u n t a i n t e d  b y  e r r o r  t h a t  
w o u l d  h a v e  s u p p o r t e d  t h e  same r e s u l t  

- S t a t e  v .  D i g u i l i o ,  s u ~ r ~ ,  a t  1 1 3 6 .  

T h i s  C o u r t  w e n t  o n  t o  h o l d ,  c o n t r a r y  t o  t h e  c o n c l u s i o n  

w h i c h  h a d  b e e n  r e a c h e d  b y  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  

t h a t  t h e  e r r o r  i n  D i G u i l i o  w a s  n o t  " h a r m l e s s "  u n d e r  t h e  

c i r c u m s t a n c e s  o f  t h a t  c a s e :  
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T h e  d i s t r i c t  c o u r t  b e l o w  f o u n d  t h a t  
t h e r e  was s u f f i c i e n t  e v i d e n c e  t o  
s u p p o r t  t h e  c o n v i c t i o n ,  a b s e n t  t h e  
i m p e r m i s s i b l e  c o m m e n t s  o n  p o s t - a r r e s t  
s i l e n c e ,  a n d  c o n c l u d e d  t h a t ,  i f  t h e  
h a r m l e s s  e r r o r  r u l e  c o u l d  b e  a p p l i e d  t o  
t h e  f a c t s  o f  t h e  c a s e ,  t h e  c o n v i c t i o n  
w o u l d  b e  a f f i r m e d  b e c a u s e  t h e  e r r o r  w a s  
h a r m l e s s  b e y o n d  a n y  r e a s o n a b l e  d o u b t .  
T h e  d i s t r i c t  c o u r t ' s  r e f e r e n c e  t o  a 
s u f f i c i e n c y - o f - t h e - e v i d e n c e  t e s t  
s u g g e s t s  a m i s u n d e r s t a n d i n g  o f  t h e  h a r m -  
l e s s  e r r o r  t e s t .  B e c a u s e  w e  w i s h  t o  
m a k e  i t  c l e a r  t h a t  t h e  h a r m l e s s  e r r o r  
t e s t  i s  t o  b e  r i g o r o u s l y  a p p l i e d ,  w e  
e x a m i n e  t h e  r e c o r d  o u r s e l v e s  r a t h e r  
t h a n  r e m a n d i n g .  We c o n c l u d e  t h a t  t h e  
e r r o r  w a s  h a r m f u l  a n d  t h e  c o n v i c t i o n  
s h o u l d  b e  q u a s h e d .  

~ I d .  a t  1 1 3 7 .  

T h e  D i G u i l i o  o p i n i o n  c o n c l u d e s  w i t h  t h e  f o l l o w i n g  c o m m e n t s :  

I n  h i s  p e r c e p t i v e  e s s a y  . . . f o r m e r  C h i e f  
J u s t i c e  T r a y n o r  a d d r e s s e d  v a r i o u s  common 
e r r o r s  w h i c h ,  h i s t o r i c a l l y ,  a p p e l l a t e  
c o u r t s  f a l l  i n t o  w h e n  a p p l y i n g  h a r m l e s s  e r r o r  
a n a l y s i s .  T h e  w o r s t  i s  t o  a b d i c a t e  j u d i c i a l  
r e s p o n s i b i l i t y  b y  f a l l i n g  i n t o  o n e  o f  t h e  
e x t r e m e s  o f  a l l  t o o  e a s y  a f f i r m a n c e  o r  a l l  
t o o  e a s y  r e v e r s a l .  N e i t h e r  c o u r s e  i s  
a c c e p t a b l e .  T h e  t e s t  m u s t  b e  c o n s c i e n t i o u s l y  
a p p l i e d  a n d  t h e  r e a s o n i n g  o f  t h e  c o u r t  s e t  
f o r t h  f o r  t h e  f u i d a n c e  o f  a l l  c o n c e r n e d  a n d  
f o r  t h e  b e n e f i t  o f  f u r t h e r  a p p e l l a t e  r e v i e w .  
T h e  t e s t  i s  n o t  a s u f f i c i e n c y - o f - t h e  e v i d e n c e ,  
a c o r r e c t  r e s u l t ,  a n o t  c l e a r l y  w r o n g ,  a 
s u b s t a n t i a l  e v i d e n c e ,  a m o r e  p r o b a b l e  t h a n  n o t ,  
a c l e a r  a n d  c o n v i n c i n g ,  o r  e v e n  a n  o v e r w h e l m i n g  
e v i d e n c e  t e s t .  H a r m l e s s  e r r o r  i s  n o t  a d e v i c e  
f o r  t h e  a p p e l l a t e  c o u r t  t o  s u b s t i t u t e  i t s e l f  
f o r  t h e  t r i e r - o f - f a c t  b y  s i m p l y  w e i g h i n g  t h e  
e v i d e n c e .  T h e  f o c u s  i s  o n  t h e  e f f e c t  o f  t h e  
e r r o r  u p o n  t h e  t r i e r - o f - f a c t .  T h e  q u e s t i o n  i s  
w h e t h e r  t h e r e  i s  a r e a s o n a b l e  p o s s i b i l i t y  t h a t  
t h e  e r r o r  a f f e c t e d  t h e  v e r d i c t .  T h e  b u r d e n  t o  
s h o w  t h e  e r r o r  was  h a r m l e s s  m u s t  r e m a i n  o n  t h e  
s t a t e .  I f  t h e  a p p e l l a t e  c o u r t  c a n n o t  s a y  b e y o n d  
a r e a s o n a b l e  d o u b t  t h a t  t h e  e r r o r  d i d  n o t  a f f e c t  
t h e  v e r d i c t ,  t h e n  t h e  e r r o r  i s  b y  d e f i n i t i o n  
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harmful. This rather truncated summary 
is not comprehensive but it does serve to 
warn of the more common errors which must 
be avoided. 

Id. at 1139. 

In this case, the confessions made by petitioner to Detective 

Warren on August 22, 1980, were strongly emphasized by the state 

at trial. [See T-1121-1122 (opening argument); T-1646-1669 

(testimony of Detective Warren); T-1709-1721 (testimony of 

Detective Gay); T-2015-2020; 2064-2068 (closing argument)]. 

Detective Warren related to the jury, in detail, petitioner's 

oral confession to the murder of Tina Nagy (T-1654-16561, and 

read to the jury petitioner's written confession to the Nagy 

murder (T-1659-1661). Warren also testified to the jury, again 

in some detail, petitioner's oral confession to the murder of 

Debra Beason (T-1666-1667). 

The state then called Detective Gay from Birmingham, who 

repeated the gist of petitioner's oral confessions to both the 

Nagy murder and the Beason murder (T-1715-1716,1719). 

In addition to confessing to the murders, petitioner's 

statements included admissions that he placed the murder weapon 

(a knife) in Ms. Nagy's hand, that he stole her car and jewelry, 

and that he disposed of the stolen property during his flight from 

the state ( T - 1 6 5 5 - 1 6 5 6 , 1 6 6 0 - 1 6 6 1 , 1 7 1 6 ) .  

In the confessions, petitioner denied strangling Ms. Nagy, 

other than choking her to the floor, denied strangling Ms. Beason 

at all, and (in the Alabama case) denied any knowledge of an 
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electrical cord (T-1656,1667,1719). a 
The theory of the defense in this case was that the killing of 

Tina Nagy occurred while petitioner was in the heat of passion, 

and that the jury should convict him of manslaughter, but not 

first or second degree murder (see T-2042-2047). The jury was 

instructed on manslaughter (T-2077-2078; R-487). 

Petitioner's oral and written confessions to the Nagy murder 

were used by the prosecution not only to show identity, but also 

to rebut the defense's contention that the crime was committed 

in the heat o f  passion. 

The introduction as "Williams Rule'' evidence, o f  petitioner's 

oral confession to the Alabama murder was justified by the state on 

the same basis, i.e., to "raise an inference'' t'hat the charged 

murder o f  Tina Nagy was not committed in the heat of passion, 

but was intentional (T-1364-1365,1381). In his closing arguments, 

both initially and on rebuttal, the prosecutor argued at length 

that the inconsistencies and omissions in appellant's August 22, 

1980, statements to Detective Warren demonstrated that the killing 

of Tina Nagy was not manslaughter ( T - 2 0 1 5 - 2 0 2 0 , 2 0 6 4 - 2 0 6 8 ) .  

The evidence which should have been suppressed included 

three detailed confessions, two oral and one written, to two 

separate murders. While it is true that other incriminating 

statements were admitted into evidence, none of these even 

approached the challenged statements in degree of detail, or in 

their being emphasized by the state. See Felder v. McCotter, 765 
F.2d 1245, 1250-1251 (5th Cir. 1 9 8 5 ) .  None of the remaining a 
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s t a t e m e n t s  r e v e a l  a n y t h i n g  a t  a l l  a b o u t  t h e  c i r c u m s t a n c e s  o f  

t h e  k i l l i n g s ,  o r  a b o u t  p e t i t i o n e r ' s  s t a t e  o f  m i n d  a t  t h e  t i m e  

t h e y  o c c u r r e d .  M o s t  i m p o r t a n t l y ,  n o n e  o f  t h e  r e m a i n i n g  s t a t e -  

m e n t s  w e r e  i n c o n s i s t e n t  w i t h  p e t i t i o n e r ' s  d e f e n s e  t h a t  t h e  

k i l l i n g  o f  M s .  Nagy  o c c u r r e d  i n  t h e  h e a t  o f  p a s s i o n .  

T h e  s t a t e  h a s  c l e a r l y  f a i l e d  t o  m e e t  i t s  b u r d e n  u n d e r  

Chapman  a n d  D i G u i l i o  o f  d e m o n s t r a t i n g  t h a t  t h e  u n c o n s t i t u t i o n a l l y  

o b t a i n e d  a n d  e r r o n e o u s l y  a d m i t t e d  c o n f e s s i o n s  d i d  - n o t  c o n t r i b u t e  

t o  t h e  j u r y ' s  d e c i s i o n  t o  c o n v i c t  p e t i t i o n e r  o f  s e c o n d  d e g r e e  

m u r d e r  r a t h e r  t h a n  m a n s l a u g h t e r ,  a n d  t o  r e j e c t  h i s  p a r t i a l  

d e f e n s e  t h a t  t h e  c r i m e  w a s  c o m m i t t e d  i n  t h e  h e a t  o f  p a s s i o n .  T h e  

f a c t  t h a t  t h e  j u r y  " c o m p r o m i s e d "  b e t w e e n  t h e  f i r s t  d e g r e e  m u r d e r  

v e r d i c t  u r g e d  b y  t h e  s t a t e  a n d  t h e  m a n s l a u g h t e r  v e r d i c t  u r g e d  b y  

t h e  d e f e n s e  may m e a n  t h a t  t h e  e r r o r  w a s  n o t  a s  h a r m f u l  a s  i t  

c o u l d  h a v e  b e e n ;  b u t  i t  c e r t a i n l y  d o e s  n o t  m e a n  t h a t  t h e  e r r o r  was  

" h a r m l e s s " ,  p a r t i c u l a r l y  u n d e r  t h e  r i g o r o u s  s t a n d a r d  s e t  f o r t h  i n  

D i G u i l i o .  

I n  F e l d e r  v .  M c C o t t e r ,  s u p r a ,  a t  1 2 5 0 - 1 2 5 1 ,  t h e  c o u r t ,  i n  

g r a n t i n g  t h e  w r i t  o f  h a b e a s  c o r p u s ,  r e j e c t e d  t h e  h a r m l e s s  e r r o r  

a r g u m e n t  a d v a n c e d  b y  t h e  s t a t e :  

T h e  t h e s i s  t h a t  t w o  c o n f e s i o n s  d o  n o  m o r e  
h a r m  t h a n  o n e  i s  i n g e n i o u s ,  b u t  o n e  w e  h a v e  
n e v e r  a d o p t e d .  M s .  C o b b ' s  o r a l  r e c a l l  o f  
F e l d e r ' s  s t a t e m e n t  w a s  f a r  l e s s  i m p r e s s i v e  
t h a n  t h e  d e t a i l e d  a c c o u n t  s p e l l e d  o u t  i n  h i s  
w r i t t e n  c o n f e s s i o n ,  w h i c h  i s  d e l i b e r a t e ,  
l e n g t h y ,  a n d  p r e c i s e .  Chapman  v .  C a l f o r n i a  
a n d  a h o s t  o f  o t h e r  c a s e s  t e a c h  t h a t ,  f o r  
c o n s t i t u t i o n a l  e r r o r  t o  b e  i g n o r e d ,  i t  m u s t  
b e  h a r m l e s s  b e y o n d  a r e a s o n a b l e  d o u b t .  A m e r e  
c o m p a r i s o n  o f  M s .  C o b b ' s  t e s t i m o n y  w i t h  t h e  
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written statement introduced at trial 
demonstrates the weight that a jury might 
put on the later written and signed 
statement. Harm is demonstrable. The 
state cannot show that admission of Felder's 
confession to the police officer was harmless 
beyond a reasonable doubt. 

In this case, the confessions obtained in violation of peti- 

tioner's Sixth Amendment rights were the only confessions which 

contained any detail, which shed any light on the circumstances 

of the offense, which went directly to the key issue of intent, 

and, which were used extensively by the prosecutor to refute 

petitioner's partial defense that the killing of Ms. Nagy occurred 

in the heat of passion. 

In Kirkland v. State, 4 7 8  So.2d 1 0 9 2 ,  1 0 9 4  (Fla. 1st DCA 1 9 8 5 1 ,  

cited in the District Court's opinion in this case, in sharp 

contrast, the inadmissible statements and the admissible statements 0 
were described as "almost identical". 

Thus, even assuming arguendo that Kirkland was correctly 

decided under the rigorous standards set forth in Chapman and 

DiGuilio (more about this later), Kirkland does not support the 

conclusion that the constitutional error can be dismissed as 

"harmless" under the far different circumstances of this case. 

Here, the state made extensive use, in its presentation of 

evidence and in its argument to the jury, of detailed, in-custody 

confessions to the murders of two women in two different states; 

these unconstitutionally obtained confessions went directly to the 

main disputed issue in the trial: intent. The prosecutor came 
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r i g h t  o u t  a n d  t o l d  t h e  j u r y  ( r e p e a t e d l y )  t h a t  t h e  d e t a i l s  o f  

t h e  c o n f e s s i o n s  w e r e  i n c o n s i s t e n t  w i t h  t h e  p h y s i c a l  f a c t s  a n d  

d e m o n s t r a t e d  t h e  f a l s i t y  o f  t h e  d e f e n s e ' s  p o s i t i o n  t h a t  t h e  

c r i m e  w a s  m a n s l a u g h t e r  ( T - 2 0 1 5 - 2 0 2 0 , 2 0 6 4 - 2 0 6 8 ) .  

I n  l i g h t  o f  t h i s  a n a l y s i s ,  how c a n  t h e  s t a t e  now c l a i m  

t h a t  i t  h a s  s h o w n  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h e s e  

c o n f e s s i o n s ,  r e l i e d  o n  s o  h e a v i l y  b y  t h e  p r o s e c u t o r ,  c o u l d  

n o t  h a v e  c o n t r i b u t e d -  t o  t h e  j u r y ' s  d e c i s i o n  t o  r e j e c t  a 

m a n s l a u g h t e r  v e r d i c t ?  T h e  p r o s e c u t o r  o b v i o u s l y  b e l i e v e d  t h a t  

t h e  c o n f e s s i o n s  w o u l d  s t r e n g t h e n  h i s  c a s e  w i t h  t h e  j u r y ;  o t h e r -  

w i s e  h e  w o u l d  n o t  h a v e  a r g u e d  a g g r e s s i v e l y  a n d  s u c c e s s f u l l y ,  i n  

t h e  f a c e  o f  p e t i t i o n e r ' s  c o n s t i t u t i o n a l l y  b a s e d  m o t i o n  t o  

s u p p r e s s ,  t h a t  t h e s e  s t a t e m e n t s  s h o u l d  b e  a d m i t t e d  i n t o  e v i d e n c e  

( R - 1 8 8 - 1 9 6 ;  T - 3 5 9 - 3 7 3 ) .  S e e  Gunn v .  S t a t e ,  7 8  F l a .  5 9 9 ,  6 0 4 - 6 0 5  

( 1 9 1 9 ) .  

T h e  p o l i c e  d i d  n o t  i n t e r r o g a t e  p e t i t i o n e r  i n  c u s t o d y ,  i n  t h e  

a b s e n c e  o f  h i s  a t t o r n e y ,  i n  o r d e r  t o  d o  h i m  a f a v o r ;  t h e  

p r o s e c u t o r  d i d  n o t  i n s i s t  o n  t h e  i n t r o d u c t i o n  o f  t h e s e  s t a t e m e n t s  

b e f o r e  t h e  j u r y  b e c a u s e  h e  c o n s i d e r e d  t h e m  t o  b e  e x c u l p a t o r y .  

To t h e  c o n t r a r y ,  h e  b e l i e v e d  t h a t  h e  c o u l d  u s e  t h e m  t o  c o n v i n c e  

t h e  j u r y  t h a t  t h e  c h a r g e d  k i l l i n g  w a s  p r e m e d i t a t e d ,  a n d  t h a t  i t  

w a s  n o t  d o n e  i n  t h e  h e a t  o f  p a s s i o n ,  a n d  h e  s u c c e e d e d  i n  t h e  

l a t t e r  e n d e a v o r .  

A s  Chapman  a n d  D i G u i l i o  m a k e  c l e a r ,  t h e  m a i n  i n q u i r y  i n  

c o n s t i t u t i o n a l  " h a r m l e s s  e r r o r ' '  a n a l y s i s  i s  n o t  o n  t h e  

s u f f i c i e n c y  o r  t h e  s t r e n g t h  o f  t h e  u n t a i n t e d  e v i d e n c e  o f  g u i l t ,  
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n o r  i s  i t  o n  w h e t h e r  t h e  a p p e l l a t e  c o u r t  b e l i e v e s  t h e  j u r y  

w o u l d  h a v e  l i k e l y  r e a c h e d  t h e  same v e r d i c t  a n y w a y .  R a t h e r ,  t h e  

m a i n  f o c u s  i s  o n  t h e  e f f e c t  o f  t h e  c o n s t i t u t i o n a l  e r r o r  i t s e l f .  

I f  t h e  e r r o r  w a s  t r i v i a l ,  o r  h y p e r t e c h n i c a l ,  o r  r e s u l t e d  i n  t h e  

a d m i s s i o n  o f  e v i d e n c e  w h i c h  w a s  c u m u l a t i v e  o r  n o n - p r e j u d i c i a l ,  

t h e n ,  i n  t h e  c o n t e x t  o f  a p a r t i c u l a r  t r i a l ,  i t  may w e l l  h a v e  

b e e n  " h a r m l e s s "  e v e n  i f  i t  i n v o l v e d  a c o n s t i t u t i o n a l  r i g h t .  See 
Chapman  v .  C a l i f o r n i a ,  s u p r a ,  3 8 6  U . S .  a t  2 2 .  C o n v e r s e l y ,  

h o w e v e r ,  Chapma.n r e c o g n i z e s  t h a t  c o n s t i t u t i o n a l  e r r o r s  t h a t  

" a f f e c t  s u b s t a n t i a l  r i g h t s "  o f  a p a r t y  may n o t  b e  t r e a t e d  a s  

h a r m l e s s .  Chapman  v .  C a l i f o r n i a ,  s u p r a ,  3 8 6  U . S .  a t  2 3 - 2 4 .  

I t  i s  h a r d  t o  i m a g i n e  a n y  t y p e  o f  e v i d e n c e  w h i c h  i s  m o r e  

r e l e v a n t  o r  m o r e  a d v e r s e l y  i n f l u e n t i a l ,  t h a n  a f u l l  c o n f e s s i o n ,  

u n l e s s  p e r h a p s  i t  i s  ( a s  h e r e )  t w o  f u l l  c o n f e s s i o n s ,  o n e  w r i t t e n ,  

t w o  o r a l .  

A f i n a l  p o i n t  a b o u t  t h e  K i r k l a n d  v .  S t a t e  o p i n i o n  u p o n  

w h i c h  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  r e l i e d .  K i r k l a n d  

c i t e s  t o  t h e  o r i g i n a l  D i G u i l i o  o p i n i o n  a s  i s s u e d  o n  A u g u s t  2 9 ,  

1 9 8 5 .  T h e  f i n a l  o p i n i o n  i n  D i G u i l i o ,  - o n  r e h e a r i n g  g r a n t e d  w a s  

i s s u e d  o n  J u l y  1 7 ,  1 9 8 6 .  T h u s ,  t h e  D i s t r i c t  C o u r t  i n  K i r k l a n d  

d i d  n o t  h a v e  t h e  b e n e f i t  o f  t h e  r i g o r o u s  h a r m l e s s  e r r o r  a n a l y s i s  

e x p r e s s e d  i n  t h e  J u l y  1 7 ,  1 9 8 6 ,  D i G u i l i o  o p i n i o n .  

M o r e o v e r ,  t h e  K i r k l a n d  c o u r t  f e l l  i n t o  o n e  o f  t h e  common 

e r r o r s  c i t e d  b y  f o r m e r  C h i e f  J u s t i c e  T r a y n o r :  I t  c o n c l u d e d  t h a t  

t h e  e r r o r  i n  K i r k l a n d  w a s  h a r m l e s s  b e c a u s e  t h e r e  w a s  " o v e r w h e l m i n g  
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evidence of guilt." Kirkland at 1094-1095. 0 
This is the same type of error that this Court complained 

about in Long v. State and _- Berry . v. State, __ 494 So.2d 213, 214 

(Fla. 1986): 

In both cases below the district court 
applied an incorrect standard. In Long, 
the court stated 'The evidence in this 
case was sufficient in our opinion, to 
overcome the error so we affirm the 
conviction.' 469 So.2d at 1. In Berry, 
the court stated: The evidence of guilt 
here is overwhelming, so if the comment 
was erroneous, it was harmless. 467 
So.2d at 437 [footnote omitted]. 

Likewise, the First District Court of Appeal in this case 

committed the same error: ["Such error may be harmless in the 

face of other overwhelming evidence of guilt." and "Aside from 

this evidence, which we find sufficient to support the second 

degree murder conviction, it is indicative of harmless error.... I f  

Traylor v. State, 498 So.2d at 1 3 0 1 . 1  

Petitioner is entitled to a fair trial and, as a result of 

constitutional error, he didn't get one. The confessions 

unconstitutionally obtained by Detective Warren, with the help of 

Alabama Detectives Grubbs and Gay were a dominant feature (perhaps 

the dominant feature) of petitioner's trial. If the state believes 

it can persuade another jury to convict petitioner of second degree 

murder without recourse to these confessions, it should be given 

an opportunity to try. But petitioner's present conviction, based 

upon a jury verdict so heavily and thoroughly infected with 

constitutional error, must not be allowed to stand. __I Chaqman v. 
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C a l i f o r n i a ;  S t a t e  v .  D i g u i l i o ,  s u p r a .  

I n  l i g h t  o f  t h e  D i s t r i c t  C o u r t ' s  A p p e a l ' s  i n a b i l i t y  t o  
0 

p r o p e r l y  a p p l y  t h e  h a r m l e s s  e r r o r  r u l e ,  p e t i t i o n e r  r e q u e s t s  

t h a t  t h i s  C o u r t  r e v e r s e  f o r  a new t r i a l ,  r a t h e r  t h a n  m e r e l y  

r e m a n d i n g  f o r  r e c o n s i d e r a t i o n  i n  l i g h t  o f  D i G u i l i o .  
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V CONCLUSION 

Based on the foregoing arguments and authorities, peti- 

tioner respectfully requests that this Court reverse his con- 

viction for second degree murder and remand this case to the 

trial court for a new trial. 

Respectfully submitted, 
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