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I N  THE SUPREME COURT OF FLORIDA 

DAVID WAYNE KIBLER, 1 

P e t i t i o n e r ,  ) 
1 

1 
vs  * 

STATE O F  FLORIDA, 

Respondent.  ) 

CASE NO. 70,067 

PETITIONER'S BRIEF ON JURISDICTION 

STATEMENT OF THE CASE AND FACTS 

On November 2 5 ,  1985,  P e t i t i o n e r  w a s  c h  rged  by i n f o r -  

mat ion  w i t h  one  c o u n t  of b u r g l a r y  of a d w e l l i n g  w i t h  a b a t t e r y  

t h e r e i n  and f o u r  c o u n t s  of s e x u a l  b a t t e r y .  ( R 4 6 1 - 4 6 2 )  A l l  

t h e  c h a r g e s  arose o u t  of a s i n g l e  i n c i d e n t  t h a t  o c c u r r e d  a t  

t h e  apa r tmen t  of t h e  a l l e g e d  v i c t im ,  0 The case 

w a s  t r i e d  by j u r y  b e f o r e  t h e  Honorable  Michae l  F. Cycmanick, 

-~ 

C i r c u i t  Judge.  (Rl-439) 

J u r y  s e l e c t i o n  took  p l a c e  on A p r i l  2 1 ,  1986. When 

t h e  t i m e  came f o r  peremptory  c h a l l e n g e s  t h e  judge  excused  

t h e  c o u r t  r e p o r t e r  s t a t i n g ,  " T h i s  d o e s n ' t  need t o  be  on t h e  

r e c o r d .  W e ' l l  q u o t e  wha teve r  d i s p u t e s  t h e r e  are a t  t h e  end. ' '  

Fo l lowing  peremptory  c h a l l e n g e s ,  t h e  f o l l o w i n g  exchange 

w a s  r e c o r d e d :  

THE COURT: L e t ' s  go on t h e  r e c o r d .  

M S .  FORRESTER [ d e f e n s e  c o u n s e l ]  : Okay. 
Judge ,  I would n o t e  f o r  t h e  r e c o r d  t h a t  t h e  
S t a t e  h a s  c h a l l e n g e d  a l l  t h e  b l a c k  p e o p l e  
on t h e  j u r y .  And I ' d  l i k e  t o  s p e c i f i c a l l y  
r e q u e s t  t h e  Cour t  i n q u i r e  as t o  r e a s o n s  g i v e n  
f o r  e x c l u d i n g  t h e  b l a c k s  on t h e  j u r y  s t a r t -  
i n g  w i t h  -- 
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THE COURT: l e t  t h e  r eco rd  r e f l e c t  t h a t  t h e  
S t a t e ,  t h e  record  should r e f l e c t  t h e  
S t a t e  e x e r c i s e d  t h r e e  of i t s  preemptory (s ic)  
c h a l l e n g e s  and those  t h r e e  o f ,  all 
p r o s p e c t i v e  j u r o r s  of t h e  -- t h a t  w e r e  
b l a c k ,  W- W- was one. 

MR. BOGLE [p rosecu to r ]  : D- 

And s h o r t  of h e l d ,  of be ing  he ld  i n  con- 
tempt I r e f u s e  t o  respond t o  t h e  Defendant ' s  
a c c u s a t i o n s  when t h e  Defendant i s  whi te .  

MS. FORRESTER: I t  doesn ' t  m a t t e r  if t h e  
de fendan t ' s  wh i t e .  I t ' s  across- the-board 
exc lus ion  of a l l  t h e  b l acks  on t h e  pane l .  
And I t h i n k  f o r  t h a t  reason t h e  S t a t e  needs 
t o  a r t i c u l a t e  reasons .  

THE COURT: I ' m  going t o  r e q u e s t  t h a t  you 
g i v e  some reason or give t h e  r easons ,  i f  
you would, recogniz ing  t h e  Defendant i n  
t h i s  case i s  w h i t e ,  j u s t  i n  t h e  event 
t h e  S t a t e  v e r s u s  Neal, N-E-A-L, i s  expanded 
t o  -- 
MR. BOGLE: I d i d n ' t  have a good f e e l i n g  
-- M s .  was n o t  i n t e l l i g e n t  enough, 
I d o n ' t  b e l i e v e .  S h e ' s  a housekeeper.  
She w a s n ' t  a b l e  t o  answer my q u e s t i o n s .  

THE COURT: W- 

MR. BOGLE: L e t  t h e  r eco rd  r e f l e c t  he 
served  on a D U I  j u r y  and convic ted  a man 
i n  f r o n t  of Judge Formet t h r e e  and a h a l f  
y e a r s  ago. I had no o b j e c t i o n  t o  him. I n  
t h i s  c a s e  I p e r f e r r e d  o t h e r  j u r o r s .  

THE COURT: J- 

MR. BOGLE: I n  t h i s  p a r t i c u l a r  case I have no 
o b j e c t i o n  t o  M r .  J-other t han  I g o t  t o  
-C-and m C - ,  I l i k e  
them b e t t e r .  

THE COURT: Can you r e p r e s e n t  t o  t h e  c o u r t  
t h e r e  w a s  no mot iva t ion  t o  d i s c r i m i n a t e ?  

MR. BOGLE: I t  was n o t  t o  d i s c r i m i n a t e  
a g a i n s t  any p a r t i c u l a r  race. I took every- 
t h i n g  i n t o  account known t o  m e  f r o m  t h e  
q u e s t i o n a i r e s  they  f i l l e d  o u t  and answers 
they  gave m e  wi thout  any b e l i e f  I w a s  doing 
it f o r  r a c i a l  reasons .  I do n o t  b e l i e v e  I 
w a s .  
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MS. FORRE TER: I ' d  l i k e  t o  p o i n t  o u t  j u s t  
i n  r e s p o n s e  t o  t h a t ,  i n  r e s p o n s e  t o  t h a t  I ' d  
l i k e  t o  p o i n t  o u t ,  i n  r e s p o n s e  t o  t h e  answer 
g i v e n ,  i n  M s .  D-'S case s h e  w a s  a 
housewife .  

MR. BOGLE: Housekeeper f o r  t h e  
C o m f o r t  I nn .  

MS. FORRESTER: Keeper.  I ' m  s o r r y .  I 
misunde r s tood .  I though ( s ic )  he sa id  
housewife .  I w a s  go ing  t o  p o i n t  o u t  
t h e r e  are o t h e r  housewives on t h e  j u r y .  

I would l i k e  t o  make my o b j e c t i o n ,  Your 
Honor. I d o n ' t  t h i n k  t h o s e  grounds  are  
s u f f i c i e n t .  I t  r e q u i r e s  a r t i c u l a b l e  
r e a s o n s ,  and n o t  because  t h e  p r o s e c u t o r  
d o e s n ' t  f e e l  t h a t  t h e s e  are s u i t a b l e .  

MR. BOGLE: W e  can  s t a r t  tomorrow morning 
a t  1O:OO o ' c l o c k  w i t h  a whole new p a n e l .  
T h a t ' s  a ,  t h e  remedy. I r e f u s e  t o  p a r t i c i -  
p a t e  i n  t h i s .  Neal r e q u i r e s  a p r o s e c u t o r  -- 
I d o n ' t  see how t h e  p r o s e c u t o r  can  be p a r t i a l  
w i t h  a w h i t e  d e f e n d a n t .  (R98-100) 

Judge Cycmanick d i d  n o t  comment f u r t h e r  on t h e  objec- 

t i o n ,  and t h e  t r i a l  proceeded .  

Fol lowing d e l i b e r a t i o n s  t h e  j u r y  found P e t i t i o n e r  

g u i l t y  as cha rged  on a l l  c o u n t s .  (R428-429) H e  w a s  s e n t e n c e d  

t o  c o n c u r r e n t  t e r m s  o f  l i f e  i n  p r i s o n  on e a c h  s e x u a l  b a t t e r y  

c o u n t ,  and t o  a c o n s e c u t i v e  t e n  y e a r s  for b u r g l a r y .  (R548-556 

The recommended s e n t e n c e  under  t h e  g u i d e l i n e s  w a s  l i f e  i n  

p r i s o n .  (R546) 

Timely No t i ce  of Appeal w a s  f i l e d ,  P e t i t i o n  w a s  

ad judged  i n s o l v e n t  and t h e  O f f i c e  of t h e  P u b l i c  Defender  w a s  

a p p o i n t e d  f o r  t h e  pu rpose  of a p p e a l .  (R556,558) 

Before t h e  F i f t h  D i s t r i c t  Cour t  of Appeal ,  P e t i t i o n e r  

a rgued  he w a s  e n t i t l e d  t o  a new t r i a l  based  on t h i s  C o u r t ' s  

d e c i s i o n  i n  S t a t e  v .  N e i l ,  457  So.2d 4 8 1  ( F l a .  1 9 8 4 ) .  P e t i t i o n e r  

contended  t h a t  t h e  s t a t e ' s  u s e  of peremptory  c h a l l e n g e s  t o  
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e x c l u d e  a l l  b l a c k s  from t h e  j u r y  i n  h i s  case w a s  n o t  a d e q u a t e l y  

e x p l a i n e d  by t h e  p r o s e c u t o r ' s  a s s e r t i o n  t h a t  he p r e f e r r e d  

o t h e r  j u r o r s .  

The D i s t r i c t  Cour t  a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n  

i n  i t s  o p i n i o n  i n  K i b l e r  v .  S t a t e ,  1 2  FLW 2 7 4  ( F l a .  5 t h  DCA 

J a n u a r y  1 5 ,  1 9 8 7 ) .  The Cour t  h e l d  t h a t  K i b l e r  d i d  n o t  have 

s t a n d i n g  t o  ra ise  t h e  e x c l u s i o n  of b l a c k s  from h i s  j u r y  because  

he i s  w h i t e .  The D i s t r i c t  Cour t  n o t e d  t h a t  subsequen t  t o  t h e  

N e i l  d e c i s i o n  t h e  Uni ted  S t a t e s  Supreme Cour t  h e l d  t h a t  

i n  o r d e r  t o  e s t a b l i s h  a pr ima f a c i e  case of  p u r p o s e f u l 1  d i s -  

c r i m i n a t i o n  i n  s e l e c t i o n  of  a j u r y  p a n e l ,  t h e  d e f e n d a n t ,  

" i n i t i a l l y  must show t h a t  he i s  a member of a r a c i a l  group 

c a p a b l e  o f  b e i n g  s i n g l e d  o u t  f o r  d i f f e r e n t i a l  t r e a t m e n t . "  

Batson v .  Kentucky, U . S .  , 1 0 6  S .Ct .  1 7 1 2 ,  90 L.Ed.2d 

6 9  ( 1 9 8 6 ) .  The D i s t r i c t  Cour t  d e c i d e d  t h a t ,  "Had Batson been 

a v a i l a b l e  t o  t h e  F l o r i d a  Supreme Cour t  i n  September ,  1984,  it 

- -  - 

i s  r e a s o n a b l y  a p p a r e n t  t h a t  it would have s e r v e d  as t h e  b a s i s  

f o r  d i s p o s i t i o n  of  N e i l ' s  p e t i t i o n  f o r  ce r t io ran i  review." 

The D i s t r i c t  Cour t  f u r t h e r  h e l d  t h a t  even if he had 

s t a n d i n g  t o  ra i se  t h e  N e i l  i s s u e ,  " t h e  f a c t s  i n  t h i s  r e c o r d  

would n o t  s u p p o r t  r e v e r s a l . "  The Cour t  h e l d  t h a t  t h e  ev idence  

"shows s u f f i c i e n t  r e a s o n s  based  on t h e  j u r o r s  t hemse lves  f o r  

t h e i r  e x c l u s i o n .  " 

I n  a c o n c u r r i n g  o p i n i o n ,  Chief  Judge  O r f i n g e r  e x p r e s s e d  

h i s  view t h a t  t h e  case shou ld  n o t  have been d e c i d e d  as t h e  

i s s u e  o f  s t a n d i n g .  H e  wro te  t h a t  " t h e  t r i a l  c o u r t  c o r r e c t l y  

h e l d  t h a t  t h e  d i s p u t e d  c h a l l e n g e s  d i d  n o t  o c c u r  s o l e l y  on t h e  

bas i s  of  race." H e  f u r t h e r  s t a t e d ,  ''I a m  n o t  as c o n f i d e n t  

as  t h e  m a j o r i t y  t h a t  t h e  c o u r t  would have embraced t h e  more 
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r e s t r i c t e d  t es t  o f  B a t s o n  v .  Kentucky,  [ s u p r a ] ,  had Ba t son  been  

d e c i d e d . "  Judge  O r g i n g e r  n o t e d  t h a t  i n  C a s t i l l o  v. S t a t e ,  

4 6 6  So.2d 7 ( F l a .  3d DCA 1985)  t h e  T h i r d  D i s t r i c t  C o u r t  h e l d  

t h a t  a w h i t e  d e f e n d a n t  d i d  - have  s t a n d i n g  t o  raise t h i s  i s s u e  

c i t i n g  Peters v .  K i f f ,  4 0 7  U . S .  493,  9 2  S .C t .  2163, 33  L . E d . 2 d  

83  ( 1 9 7 9 ) .  

__.- 

On F e b r u a r y  1 3 ,  1987 P e t i t i o n e r  f i l e d  Notice t o  

Invoke  D i s c r e t i o n a r y  J u r i s d i c t i o n  i n  t h i s  c a u s e .  T h i s  

b r i e f  fol lows.  

SUMMARY O F  ARGUMENT 

The d e c i s i o n  i n  P e t i t i o n e r ' s  case i s  i n  e x p r e s s  and 

d i r e c t  c o n f l i c t  w i t h  C a s t i l l o  v .  S t a t e ,  4 6 6  So.2d 7 ( F l a .  3d -- 
DCA 1 9 8 5 ) .  C a s t i l l o  a p p l i e d  t h i s  C o u r t ' s  h o l d i n g  i n  S t a t e  

v .  N e i l ,  457 So.2d 481  ( F l a .  1984)  i n  t h e  case o f  a d e f e n d a n t  a 
who w a s  n o t  b l a c k .  The D i s t r i c t  C o u r t  h e l d  N e i l  i n a p p l i c a b l e  

t o  p e t i t i o n e r  b e c a u s e  h e  i s  w h i t e .  

The d e c i s i o n  a l s o  c o n f l i c t s  w i t h  S l a p p y  v. S t a t e ,  

1 2  FLW 433 ( F l a .  3d DCA F e b r u a r y  3 ,  1987)  b e c a u s e  t h e  D i s t r i c t  

C o u r t  d i d  n o t  r e q u i r e  t h e  p r o s e c u t o r  t o  a r t i c u l a t e  s p e c i f i c  

r e a s o n s  f o r  h i s  a c t i o n s ,  b u t  i n s t e a d  looked  a t  t h e  record o f  

j u r y  s e l e c t i o n  t o  f i n d  r e a s o n s  n e v e r  ment ioned  by t h e  

p r o s e c u t o r  a t  t r i a l .  



ARGUMENT 

P O I N T  I 

THE D E C I S I O N  OF THE D I S T R I C T  COURT OF 
APPEAL IS  EXPRESSLY AND DIRECTLY I N  
CONFLICT W I T H  CASTILLO V .  STATE, 4 6 6  
So.2d 7 ( F l a .  3d DCA 1 9 8 5 ) .  

I n  - S t a t e  v .  N e i l ,  457 So.2d 481 ( F l a .  1984)  t h i s  

Cour t  r u l e d  t h a t ,  under  p r o p e r  c i r c u m s t a n c e s ,  a c r i m i n a l  

d e f e n d a n t  c o u l d  c a l l  i n t o  q u e s t i o n  t h e  s t a t e ' s  u s e  o f  peremptory 

c h a l l e n g e s  t o  e x c l u d e  b l a c k  p e o p l e  from t h e  p e t i t  j u r y  h e a r i n g  

h i s  case. I n  P e t i t i o n e r ' s  case t h e  D i s t r i c t  Cour t  r u l e d  t h a t  

a w h i t e  d e f e n d a n t  c o u l d  n o t  ra ise  t h e  N e i l  i s s u e .  T h i s  

d e c i s i o n  i s  i n  d i r e c t  c o n f l i c t  w i t h  C a s t i l l o  v .  S t a t e ,  4 6 6  

So.2d 7 ( F l a .  3d DCA 1 9 8 5 ) .  A f o o t n o t e  i n  C a s t i l l o  makes 

c lear  t h a t  t h e  Cour t  w a s  a p p l y i n g  N e i l  t o  a non-black d e f e n d a n t :  

A s u b - i s s u e  under  t h i s  p o i n t  i s  whether  
a d e f e n d a n t  may p r o t e s t  t h a t  a n  i d e n t i f i a b l e  
group o t h e r  t h a n  h i s  own i s  b e i n g  s y s t e m a t i c a l l y  
exc luded .  The q u e s t i o n  w a s  answered a f f i r m -  
a t i v e l y  by t h e  Uni ted  S t a t e s  Supreme Cour t  i n  
Peters v.  K i f f ,  407  U.S. 493, 9 2  S .Ct .  33 L.Ed.2d 
83 ( 1 9 7 2 1 ,  which h e l d  t h a t  a c r i m i n a l  d e f e n d a n t ,  
whatever  h i s  race, h a s  s t a n d i n g  t o  c h a l l e n g e  
t h e  a r b i t r a r y  e x c l u s i o n  of  m e m b e r s  o f  any race from 
s e r v i c e  on a g rand  o r  p e t i t  j u r y .  

C a s t i l l o ,  a t  pg. 8 

The p o r t i o n  of C a s t i l l o  d e a l i n g  w i t h  N e i l  w a s  subse-  

q u e n t l y  quashed by t h i s  Cour t .  S t a t e  v .  C a s t i l l o ,  486 So.2d 565 

( F l a .  1 9 8 6 ) .  However t h i s  C o u r t ' s  d e c i s i o n  d i d  n o t  a d d r e s s  t h e  

race o f  t h e  d e f e n d a n t  q u e s t i o n ,  t h e r e f o r e  t h e  T h i r d  D i s t r i c t ' s  

p o s i t i o n  i s  s t i l l  c lear  p r e c i d e n t  and t h e  c o n f l i c t  s t i l l  remains  

t o  be r e s o l v e d .  S i n c e  N e i l  w a s  based  on t h e  F l o r i d a  C o n s t i t u t i o n ,  

t h e  c o n f l i c t  can o n l y  be r e s o l v e d  by t h i s  Cour t .  

0 
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P O I N T  I1 - 

THE D E C I S I O N  O F  THE DISTRICT COURT OF 
APPEAL I S  EXPRESSLY AND DIRECTLY I N  
CONFLICT W I T H  SLAPPY V. STATE, 12 FLW 
433 ( F l a .  3d DCA Februa ry  3 ,  1 9 8 7 ) .  

I n  S lappy v .  S t a t e ,  1 2  FLW 433 ( F l a .  3d DCA Februa ry  

1987)  t h e  D i s t r i c t  Cour t  w r o t e  t h a t  i t  w a s  d e c i d i n g  "one of  

t h e  f i r s t  cases s i n c e  N e i l  w a s  d e c i d e d  ... t o  f o c u s  on t h e  t r i a l  

j u d g e ' s  r e s p o n s i b i l i t y  w i t h  r e s p e c t  t o  r e a s o n s  g i v e n  by a 

p r o s e c u t o r  who had been o r d e r e d  t o  r e b u t  t h e  presumpt ion  

t h a t  peremptory c h a l l e n g e s  are b e i n g  e x e r c i s e d  t o  e x c l u d e  

p r o s p e c t i v e  j u r o r s  s o l e l y  on t h e  b a s i s  df  e t h n i c i t y . "  The 

c o u r t  reviewed s e v e r a l  C a l i f o r n i a  cases and came t o  t h e  

f o l l o w i n g  c o n c l u s i o n s :  

I n  summary t h e  C a l i f o r n i a  cases g i v e  mean- 
i n g  t o  t h e  r e q u i r e m e n t s  of N e i l  v .  S t a t e  and 
Batson  v. Kentucky. A f t e r  a presumpt ion  arises 
t h a t  a p a r t y  h a s  used  i t s  peremptory  c h a l l e n g e s  t o  
e x c l u d e  p r o s e p e c t i v e  j u r o r s  on t h e  bas i s  of 
race,  t h e  o f f e n d i n g  p a r t y  must a r t i c u l a t e  " l i g i -  
t i m a t e  r e a s o n s "  which are "clear  and r e a s o n a b l y  
s p e c i f i c "  and which are " r e l a t e d  t o  t h e  p a r t i c u l a r  
case t o  be t r i e d . "  The f o l l o w i n g  w i l l  weigh 
h e a v i l y  a g a i n s t  t h e  l e g i t i m a c y  of  any r a c e - n e u t r a l  
e x p l a n a t i o n :  1) an  e x p l a n a t i o n  based  on a group bias 
where t h e  group t r a i t  i s  n o t  shown t o  a p p l y  
t o  t h e  c h a l l e n g e d  j u r o r  s p e c i f i c a l l y ;  2 )  no 
examina t ion  o r  o n l y  a p e r f u n c t o r y  examina- 
t i o n  of  t h e  c h a l l e n g e d  j u r o r ;  3) d i s p a r a t e  
examina t ion  o f  t h e  c h a l l e n g e d  j u r o r ,  i . e . ,  
q u e s t i o n i n g  c h a l l e n g e d  v e n i r e p e r s o n  so as  t o  evoke 
a c e r t a i n  r e s p o n s e  w i h t o u t  a s k i n g  t h e  s a m e  
q u e s t i o n  o f  o t h e r  p a n e l  m e m b e r s ;  4 )  t h e  r e a s o n  g i v e n  
f o r  t h e  c h a l l e n g e  i s  u n r e l a t e d  t o  t h e  f a c t s  of 
t h e  case; and ( 5 )  d i s p a r a t e  t r e a t m e n t  where t h e r e  
i s  no d i f f e r e n c e  between r e s p o n s e s  g i v e n  t o  
t h e  same q u e s t i o n  by c h a l l e n g e d  and uncha l l enged  
v e n i r e p e r s o n s .  

Slappy a t  pg. 435. 

The S lappy  case r e q u i r e s  a r t i c u l a t i o n  of l i g i t i m a t e  

r e a s o n s  f o r  u s e  o f  peremptory c h a l l e n g e s .  I n  P e t i t i o n e r ' s  case, 

t h e  p r o s e c u t o r  gave no - r e a s o n  f o r  t w o  of h i s  t h r e e  d e c i s i o n s  
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t o  s t r i k e  b l ack  ven i r epe r sons ,  s t a t i n g  o n l y  t h a t  he l i k e d  

o t h e r  j u r o r s  b e t t e r .  The F i f t h  D i s t r i c t  C o u r t ' s  d e c i s i o n  

t o  a f f i r m  d e s p i t e  t h e  l a c k  of a r t i c u l a t e d  r easons  f o r  t h e  

p r o s e c u t o r ' s  a c t i o n s  probably  c o n f l i c t s  w i t h  N e i l  i t s e l f ,  and 

d e f i n i t e l y  c o n f l i c t s  w i t h  S lappy,  s u p r a .  Slappy ho lds  t h a t  

a t r i a l  judge must t a k e  a c r i t i c a l  look a t  r easons  o f f e r e d  by 

a p a r t y  f o r  peremptory c h a l l e n g e s .  I n  P e t i t i o n e r ' s  case, 

t h e  F i f t h  D i s t r i c t  Court  accep ted  a t o t a l  l a c k  of j u s t i f i c a t i o n  

from t h e  p r o s e c u t o r  and was a p p a r e n t l y  w i l l i n g  t o  s e a r c h  t h e  

r e c o r d  f o r  r easons  n o t  o f f e r e d  by t h e  s t a t e .  Thus t h e  t w o  

cases are i n  d i r e c t  c o n f l i c t .  
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CONCLUSION 

B a s e d  on t h e  a r g u m e n t s  and a u t h o r i t i e s  c i t e d  here ,  

P e t i t i o n e r  r e s p e c t f u l l y  reques ts  t h a t  t h i s  Honorable C o u r t  

accept j u r i s d i c t i o n  i n  t h i s  case. 

R e s p e c t f u l l y  s u b m i t t e d ,  

JAMES B .  GIBSON 
PUBLIC DEFENDER 
SEVENTH J U D I C I A L  C I R C U I T  
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