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request the Court inquire as to 
reasons given f o r  excluding the blacks 
on the jury starting with -- 
THE COURT: Let the record reflect that 
the State, the record should reflect the 
State exercised three of its preemptory 
(sic) challenges and those three o f ,  all 
prospective jurors of the -- that were 
black, W-W-was one. 

MR. BOGLE [prosecutor] : T-D- 
and H-- 

And short of held, of being held in con- 
tempt I refuse to respond to the Defendant's 
accusations when the Defendant is white. 

MS. FORRESTER: It doesn't matter if the 
defendant's white. It's across-the-board 
exclusion of all the blacks on the panel. 
And I think for that reason the State needs 
to articulate reasons. 

THE COURT: I'm going to request that you 
give some reason or give the reasons, if 
you would, recognizing the Defendant in 
this case is white, just in the event the 
State versus Neal, N-E-A-L, is expanded 
to -- 

MR. BOGLE: I didn't have a good feeling 
-- Ms. D-was not intelligent enough, 
I don't believe. She's a housekeeper. She 
wasn't able to answer my questions. 

THE COURT: W- 

MR. BOGLE: Let the record keflect he 
served on a DUI jury and convicted a man 
in front of Judge Formet three and a half 
years ago. I had no objection to him. In 
this case I preferred other jurors. 

THE COURT: J- 

MR. BOGLE: In this particular case I have 
no objection to Mr Jll) other than I got 
to T w c l l l l ) ' a n d  E w  C. I 
like them better. 

THE COURT: Can you represent to the court 
there was no motivation to discriminate? 
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MR. BOGLE: I t  w a s  n o t  t o  d i s c r i m i n a t e  
a g a i n s t  any p a r t i c u l a r  race. I took  
e v e r y t h i n g  i n t o  a c c o u n t  known t o  m e  f r o m  
t h e  q u e s t i o n a i r e s  t h e y  f i l l e d  o u t  and 
answers  t h e y  gave m e  w i t h o u t  any b e l i e f  
I w a s  do ing  it fo r  r ac i a l  r e a s o n s .  I do 
n o t  b e l i e v e  I w a s .  

MS. FORRESTER: I ' d  l i k e  t o  p o i n t  o u t  j u s t  
i n  r e s p o n s e  t o  t h a t ,  i n  r e s p o n s e  t o  t h a t  
I ' d  l i k e  t o  p o i n t  o u t ,  i n  r e s p o n s e  t o  t h e  
answer g i v e n ,  i n  M s .  w s  case s h e  
w a s  a housewife .  

MR. BOGLE: Housekeeper f o r  t h e  Comfort 
I n n .  

MS. FORRESTER: Keeper. I ' m  s o r r y .  I 
misunde r s tood .  I though ( s i c )  he  s a i d  
housewife .  I w a s  g o i n g  t o  p o i n t  o u t  
t h e r e  are o t h e r  housewives on t h e  j u r y .  

I would l i k e  t o  make my objec t ion ,  Your 
Honor. I d o n ' t  t h i n k  t h o s e  g rounds  are 
s u f f i c i e n t .  I t  r e q u i r e s  a r t i c u l a b l e  
r e a s o n s ,  and n o t  because  t h e  p r o s e c u t o r  
d o e s n ' t  f e e l  t h a t  t h e s e  are s u i t a b l e .  

MR. BOGLE: W e  can  s t a r t  tomorrow morning a t  
1O:OO o ' c l o c k  w i t h  a whole new p a n e l .  
T h a t ' s  a ,  t h e  remedy. I r e f u s e  t o  p a r t i c i -  
p a t e  i n  t h i s .  Neal r e q u i r e s  a p r o s e c u t o r  -- 
I d o n ' t  see how t h e  p r o s e c u t o r  can  be  p a r t i a l  
w i t h  a w h i t e  d e f e n d a n t .  (R98-100) 

Judge  Cycmanick d i d  n o t  comment f u r t h e r  on t h e  o b j e c t i o n ,  

and t h e  t r i a l  proceeded .  

Fol lowing  d e l i b e r a t i o n s  t h e  j u r y  found P e t i t i o n e r  

g u i l t y  as charged  on a l l  c o u n t s .  (R428-429) H e  w a s  s e n t e n c e d  

t o  c o n c u r r e n t  terms of  l i f e  i n  p r i s o n  on e a c h  s e x u a l  b a t t e r y  

c o u n t ,  and t o  a c o n s e c u t i v e  t e n  y e a r s  f o r  b u r g l a r y .  (R548-556) 

The recommended s e n t e n c e  under  t h e  g u i d e l i n e s  w a s  l i f e  i n  

p r i s o n .  (R546) 

Timely Notice of Appeal was f i l e d ,  P e t i t i o n e r  w a s  

ad judged  i n s o l v e n t  and t h e  O f f i c e  of t h e  P u b l i c  Defender  w a s  

a p p o i n t e d  fo r  t h e  pu rpose  of a p p e a l .  (R556,558) 

0 
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Before  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal ,  P e t i t i o n e r  

a rgued  he w a s  e n t i t l e d  t o  a new t r i a l  based  on t h i s  C o u r t ' s  

d e c i s i o n  i n  S t a t e  v .  N e i l ,  457 So.2d 481 ( F l a .  1 9 8 4 ) .  P e t i t i o n e r  

contended t h a t  t h e  s t a t e ' s  u s e  of  peremptory  c h a l l e n g e s  t o  

e x c l u d e  a l l  b l a c k s  from t h e  j u r y  i n  h i s  case w a s  n o t  a d e q u a t e l y  

e x p l a i n e d  by t h e  p r o s e c u t o r ' s  a s s e r t i o n  t h a t  he p r e f e r r e d  

o t h e r  j u r o r s .  

The D i s t r i c t  Cour t  a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n  

i n  i t s  o p i n i o n  i n  K ib le r  v .  S t a t e ,  1 2  FLW 2 7 4  ( F l a .  5 t h  DCA 

Janua ry  1 5 ,  1 9 8 7 ) .  The Cour t  h e l d  t h a t  K i b l e r  d i d  n o t  have 

s t a n d i n g  t o  ra i se  t h e  e x c l u s i o n  of  b l a c k s  from h i s  j u r y  because  

he  i s  w h i t e .  The D i s t r i c t  Cour t  n o t e d  t h a t  subsequen t  t o  t h e  

N e i l  d e c i s i o n  t h e  Uni ted  S t a t e s  Supreme Cour t  h e l d  t h a t  

i n  o r d e r  t o  e s t a b l i s h  a pr ima f a c i e  case of p u r p o s e f u l 1  

d i s c r i m i n a t i o n  i n  s e l e c t i o n  o f  a j u r y  p a n e l ,  t h e  d e f e n d a n t ,  

" i n i t i a l l y  must show t h a t  he i s  a m e m b e r  o f  a r a c i a l  group 

c a p a b l e  o f  b e i n g  s i n g l e d  o u t  f o r  d i f f e r e n t i a l  t r e a t m e n t . "  

- Batson v. Kentucky, U.S. , 1 0 6  S .C t .  1 7 1 2 ,  9 0  L.Ed.2d 

69  ( 1 9 8 6 ) .  The D i s t r i c t  Cour t  d e c i d e d  t h a t ,  "Had Batson  been 

a v a i l a b l e  t o  t h e  F l o r i d a  Supreme Cour t  i n  September ,  1984,  it 

i s  r e a s o n a b l y  a p p a r e n t  t h a t  it would have s e r v e d  as t h e  b a s i s  

f o r  d i s p o s i t i o n  of N e i l ' s  p e t i t i o n  f o r  c e r t i o r a r i  review. ' '  

- - 

The D i s t r i c t  Cour t  f u r t h e r  h e l d  t h a t  even  i f  he had 

s t a n d i n g  t o  r a i se  t h e  N e i l  i s s u e ,  " t h e  f a c t s  i n  t h i s  r e c o r d  

would n o t  s u p p o r t  reversal ."  The C o u r t h e l d t h a t  t h e  ev idence  

"shows s u f f i c i e n t  r e a s o n s  based  on t h e  j u r o r s  t hemse lves  f o r  

t h e i r  e x c l u s i o n .  '' 

I n  a c o n c u r r i n g  o p i n i o n ,  Chief  Judge O r f i n g e r  e x p r e s s e d  

h i s  view t h a t  t h e  case shou ld  n o t  have been d e c i d e d  as t h e  
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i s s u e  o f  s t a n d i n g .  H e  wro te  t h a t  " t h e  t r i a l  c o u r t  c o r r e c t l y  

h e l d  t h a t  t h e  d i s p u t e d  c h a l l e n g e s  d i d  n o t  o c c u r  s o l e l y  on t h e  

b a s i s  o f  race." H e  f u r t h e r  s t a t e d ,  "1 a m  n o t  as c o n f i d e n t  as 

t h e  m a j o r i t y  t h a t  t h e  c o u r t  would have embraced t h e  more 

r e s t r i c t e d  t e s t  of Batson v. Kentucky, [ s u p r a ] ,  had Batson  been 

d e c i d e d . "  Judge O r f i n g e r  n o t e d  t h a t  i n  C a s t i l l o  v. S t a t e ,  

466  So.2d 7 ( F l a .  3d DCA 1985)  t h e  T h i r d  D i s t r i c t  Cour t  h e l d  

t h a t  a w h i t e  d e f e n d a n t  I_ d i d  have s t a n d i n g  t o  ra ise  t h i s  i s s u e  

c i t i n g  P e t e r s  v. K i f f ,  4 0 7  U.S. 4 9 2 ,  9 2  S .Ct .  2163, 33 L.Ed.2d 

83 ( 1 9 7 9 ) .  

On Februa ry  1 3 ,  1987 P e t i t i o n e r  f i l e d  N o t i c e  t o  

Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n  i n  t h i s  c a u s e .  T h i s  Cour t  

a c c e p t e d  j u r i s d i c t i o n  on May 4 ,  1987. T h i s  b r i e f  f o l l o w s .  
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SUMMARY O F  ARGUMENT - 

I n P o i n t I  h e r e i n  P e t i t i o n e r  a r g u e s  t h a t  t h e  d e c i s i o n  

i n  S t a t e  v .  N e i l ,  4 5 7  So.2d 4 8 1  ( F l a .  1 9 8 4 )  s h o u l d  a p p l y  

r e g a r d l e s s  of  t h e  race o f  t h e  d e f e n d a n t .  I f  b l a c k  p e o p l e  are 

s y s t e m a t i c a l l y  exc luded  from a j u r y  t h e  F l o r i d a  c o n s t i t u t i o n  

i s  v i o l a t e d  no mat te r  what t h e  race o f  t h e  d e f e n d a n t .  The 

e f f e c t  o f  t h i s  c o n s t i t u t i o n a l  v i o l a t i o n  canno t  be  measured 

o r  proven  by a d e f e n d a n t  of any race,  t h e r e f o r e  a f a i l u r e  t o  

show p r e j u d i c e  canno t  be a v a l i d  r e a s o n  t o  deny s t a n d i n g  t o  a 

w h i t e  d e f e n d a n t .  

The F i f t h  D i s t r i c t  Cour t  h e l d  t h a t  t h e  r e c o r d  i n  

t h i s  case would n o t  s u p p o r t  r e v e r s a l  even i f  P e t i t i o n e r  had 

s t a n d i n g  t o  ra ise  t h e  N e i l  i s s u e .  I n  P o i n t  I1 P e t i t i o n e r  

r e s p e c t f u l l y  d i s a g r e e s .  The t r i a l  c o u r t  asked  t h a t  t h e  

p r o s e c u t i o n  g i v e  r e a s o n s  f o r  i t s  e x c l u s i o n  o f  t h e  o n l y  b l a c k  

j u r o r s ,  t h e n  under  N e i l  t h e  burden  of  p roof  s h i f t e d  t o  t h e  s t a t e .  

But  a f t e r  t h e  r e a s o n s  w e r e  g i v e n  t h e  Cour t  made no f a c t u a l  

f i n d i n g  on t h e  i s s u e  o f  t h e  i n t e n t  t o  d i s c r i m i n a t e .  F u r t h e r -  

m o r e  t h e  r e a s o n s  themse lves  w e r e  t o t a l l y  i n a d e q u a t e .  I f  a 

p r o s e c u t o r  can avo id  t h e  i n t e n t  of  N e i l  mere ly  by s t a t i n g  

he p r e f e r r e d  o t h e r  j u r o r s  o v e r  t h e  b l a c k  j u r o r s ,  t h e n  N e i l  

w i l l  be mean ing le s s .  

P e t i t i o n e r  u r g e s  t h i s  Cour t  t o  r e v e r s e  t h e  d e c i s i o n  

of t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal and o r d e r  t h e  case remanded 

f o r  a new t r i a l .  
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ARGUMENT 

P O I N T  I 

THE DISTRICT COURT OF APPEAL ERRED 
I N  H O L D I N G  THAT A WHITE DEFENDANT 
CANNOT CHALLENGE THE STATE'S USE OF 
PEREMPTORY CHALLENGES TO EXCLUDE 
BLACKS, ON THE BASIS OF V I O L A T I O N  OF 
THE R I G H T  UNDER ARTICLE I ,  SECTION 1 6  
OF THE FLORIDA CONSTITUTION TO AN 
IMPARTIAL J U R Y .  

I n  P e t i t i o n e r ' s  case t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal 

h e l d  t h a t  a w h i t e  d e f e n d a n t  had no s t a n d i n g  t o  c h a l l e n g e  a 

p r o s e c u t o r ' s  d e l i b e r a t e  use o f  peremptory c h a l l e n g e s  t o  e x c l u d e  

b l a c k  peop le  from t h e  j u r y  t r y i n g  h i s  case. K i b l e r  v. S t a t e ,  

501lSo.2d 7 6  ( F l a .  5 t h  DCA 1 9 8 7 ) .  The Cour t  wrote t h a t  t h e  

q u e s t i o n  had been s e t t l e d  - as f a r  as t h e  f e d e r a l  c o n s t i t u t i o n  

w a s  concerned  - i n  Batson  v .  Kentucky, U.S. , 1 0 6  S .C t .  

1 7 1 2 ,  9 0  L.Ed.2d 6 9  ( 1 9 8 6 ) .  Although t h i s  C o u r t ' s  d e c i s i o n  

i n  S t a t e  v. N e i l ,  457 So.2d 481 (1984)  w a s  s p e c i f i c a l l y  

based  on t h e  S t a t e  c o n s t i t u t i o n ,  t h e  F i f t h  D i s t r i c t  Cour t  

- - 

m a j o r i t y  r easoned  t h a t  had Batson  been ava i lab le  a t  t h e  t i m e  

N e i l  w a s  d e c i d e d ,  "it w o u l d h a v e s e r v e d  as t h e  b a s i s  f o r  d i s p o s i -  

t i o n  o f  N e i l ' s  p e t i t i o n  f o r  c e r t i o r a r i  review."  

Judge O r f i n g e r ,  wro te  i n  a c o n c u r r i n g  o p i n i o n  t h a t  he  

would n o t  have r eached  t h e  s t a n d i n g  q u e s t i o n  and w a s  n o t  c o n f i -  

d e n t  t h a t  t h i s  Cour t  would "embrace t h e  more r e s t r i c t e d  t e s t  

o f  Ba t son  v .  Kentucky." H e  p o i n t e d  o u t  t h a t  i n  C a s t i l l o  v. 

S t a t e ,  4 6 6  So.2d 7 (F la .  3d DCA 1985)  t h e  Cour t  n o t e d  t h a t  

t h e  q u e s t i o n  o f  whether  a d e f e n d a n t  may p r o t e s t  t h a t  an  

- 7 -  



i d e n t i f i a b l e  group o t h e r  t h a n  h i s  own h a s  been  s y s t e m a t i c a  q 

exc luded  from t h e  p e t i t  j u r y  had been answered i n  t h e  a f f i r m a t i v e  

i n  Peters v .  K i f f ,  407  U.S. 493, 92 S.Ct  2163, 33 L.Ed.2d 83 

(1972). 

P e t i t i o n e r  asserts t h a t  t h e  Uni ted  S t a t e s  Supreme 

Cour t  d e c i s i o n s  are c l e a r l y  c o n f l i c t i n g  t h e r e f o r e  F l o r i d a  

l a w  on t h e  s t a n d i n g  i s s u e  i s  b e t t e r  l e f t  based  on t h e  s t a t e  

c o n s t i t u t i o n  as it w a s  o r i g i n a l l y  i n  N e i l .  And o f  c o u r s e  

P e t i t i o n e r  b e l i e v e s  t h e  b e t t e r  p o s i t i o n  i s  t h a t  a d e f e n d a n t  

o f  any race h a s  t h e  s a m e  c o n s t i t u t i o n a l  r i g h t  t o  a j u r y  

chosen free from peremptory  c h a l l e n g e s  based  s o l e l y  on race. 

The Respondent w i l l  no doub t  a g r e e  w i t h  t h e  F i f t h  

D i s t r i c t  Cour t  t h a t  t h e  d e f i n i t i v e  f e d e r a l  p r e c e d e n t  i s  

Batson  v .  Kentucky, s u p r a .  Indeed  Batson  does  s t a t e  t h a t  i n  

o r d e r  t o  make a pr ima f a c i e  case of  p u r p o s e f u l  d i s c r i m i n a t i o n  

i n  j u r y  s e l e c t i o n ,  "The d e f e n d a n t  must i n i t i a l l y  show t h a t  

he i s  a member o f  a r a c i a l  group c a p a b l e  of  b e i n g  s i n g l e d  o u t  

f o r  d i f f e r e n t i a l  t r e a t m e n t . "  - I d .  106 S.Ct .  a t  1722. 

However, t h e  C o u r t ' s  s t a t e m e n t  on t h e  s t a n d i n g  i s s u e  i s  c l e a r l y  

d i c t a  because  James Batson  i s  b l a c k  and complained of  e x c l u s i o n  

of  b l a c k  peop le  from t h e  j u r y  i n  h i s  case. There w a s  no need 

t o  d e c i d e  t h e  i s s u e  and t h e  Cour t  gave no e x p l a n a t i o n  f o r  t h e  

p o s i t i o n  it t o o k .  

I n  1972 t h e  U . S .  Supreme Cour t  w a s  d i r e c t l y  f a c e d  

w i t h  t h i s  same s t a n d i n g  i s s u e  i n  a j u r y  d i s c r i m i n a t i o n  case. 

Unl ike  Batson t h e  Cour t  i n  Peters v.  K i f f ,  407 U.S. 493, 92 S.Ct .  

2163, 33 L.Ed.2d 83 (1972) f a c e d  a claim by a p e t i t i o n e r  who w a s  

n o t  b l a c k  t h a t  b l a c k s  w e r e  exc luded  from h i s  j u r y .  A f t e r  

f i n d i n g  t h a t  t h e  j u r y  s e l e c t i o n  sys tem w a s  i n  f a c t  d i s c r i m i n a t -  
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o r y  t h e  Cour t  a d d r e s s e d  t h e  stanc ing  q u e s t i o n :  

I t  i s  a s e p a r a t e  q u e s t i o n ,  however, 
whether  p e t i t i o n e r  i s  e n t i t l e d  t o  t h e  
r e l i e f  he s e e k s  on t h e  basis  of  t h a t  
c o n s t i t u t i o n a l  v i o l a t i o n .  Respondent 
a r g u e s  t h a t  even  i f  t h e  g rand  and p e t i t  
j u r y  w e r e  u n c o n s t i t u t i o n a l l y  s e l e c t e d ,  
p e t i t i o n e r  i s  n o t  e n t i t l e d  t o  r e l i e f  
on t h a t  accoun t  because  he h a s  n o t  shown 
how he  w a s  harmed by t h e  e r r o r .  I t  i s  
a rgued  t h a t  a Negro d e f e n d a n t ' s  r i g h t  
t o  c h a l l e n g e  t h e  e x c l u s i o n  o f  Negroes 
from j u r y  s e r v i c e  rests on t h e  presump- 
t i o n  t h a t  a j u r y  so c o n s t i t u t e d  w i l l  
be  p r e j u d i c e d  a g a i n s t  him; t h a t  no 
such  p resumpt ion  i s  a v a i l a b l e  t o  a w h i t e  
d e f e n d a n t ;  a n d c o n s e q u e n t l y  t h a t  a 
w h i t e  d e f e n d a n t  must i n t r o d u c e  
a f f i r m a t i v e  e v i d e n c e  o f  a c t u a l  harm 
i n  o r d e r  t o  e s t a b l i s h  a b a s i s  f o r  r e l i e f .  

Tha t  argument  t a k e s t o o  narrow a view 
o f  t h e  k i n d s  o f  harm t h a t  f l ow from 
d i s c r i m i n a t i o n  i n  j u r y  s e l e c t i o n .  The 
e x c l u s i o n  of  Negroes from j u r y  s e r v i c e ,  
l i k e  t h e  a r b i t r a r y  e x c l u s i o n  o f  any 
o t h e r  w e l l - d e f i n e d  c l a s s  o f  c i t i z e n s ,  
o f f e n d s  a number o f  r e l a t e d  c o n s t i t u t i o n a l  
v a l u e s .  

* * * 

Moreover,  t h e  Cour t  h a s  a l s o  
r e c o g n i z e d  t h a t  t h e  e x c l u s i o n  o f  a 
d i s c e r n i b l e  c l a s s  from j u r y  service i n j u r e s  
n o t  o n l y  t h o s e  d e f e n d a n t s  who be long  
t o  t h e  exc luded  c l a s s ,  b u t  o t h e r  d e f e n d a n t s  
as w e l l ,  i n  t h a t  it d e s t r o y s  t h e  p o s s i b i l i t y  
t h a t  t h e  j u r y  w i l l  r e f l e c t  a r e p r e s e n t a t i v e  
c r o s s  s e c t i o n  o f  t h e  community. I n  
W i l l i a m s  v .  F l o r i d a ,  399 U . S .  78,  2 6  L.Ed.2d 
4 4 6 ,  9 0  S .Ct .  1893 ( 1 9 7 0 ) ,  w e  s o u g h t  t o  
d e l i n e a t e  some o f  t h e  e s s e n t i a l  f e a t u r e s  
o f  t h e  j u r y  t h a t  i s  g u a r a n t e e d ,  i n  cer- 
t a i n  c i r c u m s t a n c e s ,  by t h e  S i x t h  Amendment. 
W e  conc lude  t h a t  it comprehends,  i n t e r  
a l i a ,  "a f a i r  p o s s i b i l i t y  f o r  o b t a i n i n g  
a r e p r e s e n t a t i v e  c r o s s - s e c t i o n  of  t h e  
community." 399 U.S. a t  1 0 0 ,  2 6  L.Ed.2d 
a t  4 6 0 .  Thus i f  t h e  S i x t h  Amendment were 
a p p l i c a b l e  h e r e ,  and p e t i t i o n e r  w e r e  
c h a l l e n g i n g  a post-Duncan p e t i t  j u r y ,  he 
would c l e a r l y  have s t a n d i n g  t o  c h a l l e n g e  
t h e  s y s t e m a t i c  e x c l u s i o n  o f  any 
i d e n t i f i a b l e  group from j u r y  s e r v i c e .  
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* * 

I f  i t  were p o s s i b l e  t o  s a y  w i t h  c o n f i -  
dence  t h a t  t h e  r i s k  of  b ias  r e s u l t i n g  
from t h e  a r b i t r a r y  a c t i o n  i n v o l v e d  h e r e  
i s  c o n f i n e d  t o  cases i n v o l v i n g  Negro 
d e f e n d a n t s ,  t h e n  p e r h a p s  t h e  r i g h t  t o  
c h a l l e n g e  t h e  t r i b u n a l  on t h a t  ground 
cou ld  be s i m i l a r l y  c o n f i n e d .  The case 
o f  t h e  w h i t e  d e f e n d a n t  might  t h e n  be 
though t  t o p r e s e n t  a s p e c i e s  of  h a r m l e s s  
e r r o r .  

But  t h e  e x c l u s i o n  from j u r y  service o f  
a s u b s t a n t i a l  and i d e n t i f i a b l e  c lass  o f  
c i t i z e n s  h a s  a p o t e n t i a l  impact  t h a t  i s  
t o o  s u b t l e  and t o o  p e r v a s i v e  t o  admi t  
o f  conf inement  t o  p a r t i c u l a r  i s s u e s  o r  
p a r t i c u l a r  cases. F i r s t ,  i f  w e  assume 
t h a t  t h e  e x c l u s i o n o f N e g r o e s  a f f e c t s  t h e  
f a i r n e s s  o f  t h e  j u r y  o n l y  w i t h  r e s p e c t  t o  
i s s u e s  p r e s e n t i n g  a c lear  o p p o r t u n i t y  f o r  
t h e  o p e r a t i o n  of race p r e j u d i c e ,  t h a t  
assumpt ion  does  n o t  p r o v i d e  a workable  
g u i d e  f o r  d e c i s i o n  i n  p a r t i c u l a r  cases. 
For  t h e  o p p o r t u n i t y  t o  a p p e a l  t o  race 
p r e j u d i c e  i s  l a t e n t  i n  a v a s t  r ange  of  
i s s u e s ,  c u t t i n g  a c r o s s  t h e  e n t i r e  f a b r i c  
of  o u r  s o c i e t y .  

Moreover,  w e  are u n w i l l i n g  t o  make 
t h e  assumpt ion  t h a t  t h e  e x c l u s i o n  of  Negroes 
h a s  r e l e v a n c e  o n l y  f o r  i s s u e s  i n v o l v i n g  
race.  When any l a r g e  and i d e n t i f i a b l e  
segment o f  t h e  community i s  exc luded  from 
j u r y  s e r v i c e ,  t h e  e f f e c t  i s  t o  remove 
from t h e  j u r y  room q u a l i t i e s  o f  human n a t u r e  
and v a r i e t i e s  of  human e x p e r i e n c e ,  t h e  
r ange  of  which i s  unknown and p e r h a p s  
unknowable. I t  i s  n o t  n e c e s s a r y  t o  
assume t h a t  t h e  e x c l u d e d  group w i l l  
c o n s i s t e n t l y  vote as a class i n  o r d e r  t o  
conc lude ,  as w e  do ,  t h a t  t h e i r  e x c l u s i o n  
d e p r i v e s  t h e  j u r y  of  a p e r s p e c t i v e  on 
human e v e n t s  t h a t  may have unsuspec ted  
impor tance  i n  any case t h a t  may be p r e -  
s e n t e d .  I d .  4 0 7  U.S. a t  498-500 ,  33 
L.Ed.2d a t T 1 - 9 2  ( f o o t n o t e s  o m i t t e d )  

The Supreme Cour t  r e c o g n i z e d  t h a t  any d e f e n d a n t ,  

whatever  h i s  o r  h e r  race would n o t  be  able t o  prove  

p r e j u d i c e  based  on e x c l u s i o n  o f  b l a c k s  from t h e  j u r y :  
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I t  i s  i n  t h e  n a t u r e  o t h e  
p r a c t i c e s  h e r e  c h a l l e n g e d  t h a t  proof  of  
a c t u a l  harm, o r  l a c k  of  harm, i s  v i r -  
t u a l l y  i m p o s s i b l e  t o  adduce.  For  
t h e r e  i s  no way t o  de t e rmine  what j u r y  
would have been s e l e c t e d  under  a con- 
s t i t u t i o n a l l y  v a l i d  s e l e c t i o n  sys t em,  o r  
how t h a t  j u r y  w o u l d h a v e d e c i d e d  t h e  case. 
Consequent ly  it i s  n e c e s s a r y  t o  d e c i d e  
on p r i n c i p l e  which s i d e  s h a l l  s u f f e r  
t h e  consequences  of  unavo idab le  u n c e r t a i n t y .  
See S p e i s e r  v .  R a n d a l l ,  357 U . S .  513, 525-526, 
2 L.Ed.2d 1460,  1 4 7 2 ,  78 S .Ct .  1332 
( 1 9 5 8 ) ;  I n  re Winship,  397 U . S .  358, 
370-373, 25 L.Ed.2d 368, 378-381, 9 0  
S .C t .  1068 ( 1 9 7 0 )  ( H a r l a n ,  J . ,  c o n c u r r i n g ) .  
I n  l i g h t  o f  t h e  g r e a t  p o t e n t i a l  f o r  
harm l a t e n t  i n  an  u n c o n s t i t u t i o n a l  j u r y -  
s e l e c t i o n  sys tem,  and t h e  s t r o n g  i n t e r e s t  
o f  t h e  c r i m i n a l  d e f e n d a n t  i n  a v o i d i n g  t h a t  
harm, any doub t  shou ld  be  r e s o l v e d  i n  
f a v o r  of  g i v i n g  t h e  o p p o r t u n i t y  f o r  
c h a l l e n g i n g  t h e  j u r y  t o  t o o  many 
d e f e n d a n t s ,  r a t h e r  t h a n  g i v i n g  it t o  
t o o  few. 

Accord ing ly ,  w e  h o l d  t h a t ,  whatever  
h i s  race,  a c r i m i n a l  d e f e n d a n t  h a s  s t a n d -  
i n g  t o  c h a l l e n g e  t h e  sys tem used  t o  
se lec t  h i s  g rand  or  p e t i t  j u r y ,  on 
t h e  ground t h a t  it a r b i t r a r i l y  e x c l u d e s  
from s e r v i c e  t h e  m e m b e r s  o f  any race, 
and t h e r e b y  d e n i e s  him due p r o c e s s  of  
l a w .  T h i s  c e r t a i n l y  i s  t r u e  i n  t h i s  
case, where t h e  c l a i m  i s  t h a t  Negroes 
w e r e  s y s t e m a t i c a l l y  exc luded  from 
j u r y  s e r v i c e .  I d .  4 0 7  U . S .  a t  504,  
33 L.Ed.2d a t  94-95 ( f o o t n o t e s  o m i t t e d )  

Three y e a r s  l a t e r  t h e  Supreme Cour t  f a c e d  a 

s i m i l a r  s t a n d i n g  q u e s t i o n  i n  T a y l o r  v .  L o u i s i a n a ,  4 1 9  U . S .  522, 

95 S .Ct .  6 9 2 ,  4 2  L.Ed.2d 6 9 0  ( 1 9 7 5 ) .  A m a l e  d e f e n d a n t  a rgued  t h a t  

women w e r e  s y s t e m a t i c a l l y  exc luded  from t h e  v e n i r e  and t h a t  

he  would t h e r e f o r e  b e  d e p r i v e d  of h i s  f e d e r a l  c o n s t i t u t i o n a l  

r i g h t  t o  a f a i r  t r i a l  by a j u r y  o f  a r e p r e s e n t a t i v e  segment o f  

t h e  community. J u s t i c e  White wro te  t h e  f o l l o w i n g  f o r  seven  

members of t h e  Cour t :  
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The S t a t e  f i r s t  i n s i s t e d  t h a t  T a y l o r ,  
a m a l e ,  h a s  no s t a n d i n g  t o  o b j e c t  t o  t h e  
e x c l u s i o n  of  women from h i s  j u r y .  But  
T a y l o r ' s  c l a i m  i s  t h a t  he  w a s  c o n s t i t u -  
t i o n a l l y  e n t i t l e d  t o  a j u r y  drawn from 
a v e n i r e  c o n s t i t u t i n g  a f t i i r  c r o s s  s e c t i o n  
o f  t h e  community and t h a t  t h e  j u r y  t h a t  
t r i e d  him w a s  n o t  such  a j u r y  by r e a s o n  
o f  t h e  e x c l u s i o n  of women. T a y l o r  w a s  
n o t  a m e m b e r  o f  t h e  exc luded  c lass ;  b u t  
t h e r e  i s  no r u l e  t h a t  claims such  as 
T a y l o r  p r e s e n t s  may be  made o n l y  by t h o s e  
d e f e n d a n t s  who are m e m b e r s  o f  t h e  group 
exc luded  from j u r y  s e r v i c e .  I n  Peters 
v .  K i f f ,  407 U.S. 493, 33 L.Ed.2d 83 ,  9 2  
S .C t .  2163 ( 1 9 7 2 ) ,  t h e  d e f e n d a n t ,  a w h i t e  
man, c h a l l e n g e d  h i s  c o n v i c t i o n  on t h e  
ground t h a t  Negroes had been s y s t e m a t i c a l l y  
exc luded  from j u r y  service. S i x  Members 
o f  t h e  Cour t  ag reed  t h a t  p e t i t i o n e r  w a s  
e n t i t l e d  t o  p r e s e n t  t h e  i s s u e  and concluded  
t h a t  he had been  d e p r i v e d  of  h i s  f e d e r a l  
r i g h t s .  T a y l o r ;  i n  t h e  case b e f o r e  u s ,  
w a s  s i m i l a r l y  e n t i t l e d  t o  t e n d e r  and 
have a d j u d i c a t e d  t h e  c l a i m  t h a t  t h e  
e x c l u s i o n  of women from t h e  j u r y  s e r v i c e  
d e p r i v e d  him o f  t h e  k i n d  o f  f a c t f i n d e r  
t o  which he  w a s  c o n s t i t u t i o n a l l y  e n t i t l e d .  
- I d .  4 1 9  U.S. a t  526,  4 2  L.Ed.2d a t  695-696. 

Batson  v .  Kentucky, s u p r a ,  a p p e a r s  t o  c o n t r a d i c t  P e t e r s  

and T a y l o r  on t h e  q u e s t i o n  o f  s t a n d i n g .  There i s  no r e a s o n  s t a t e d  

i n  Batson  f o r  t h e  c o n t r a d i c t i o n ,  i ndeed  no r e a s o n i n g  a t  a l l  i s  

g i v e n  f o r  t h e  pronouncement on s t a n d i n g .  P e t i t i o n e r  r e s p e c t f u l l y  

con tends  t h a t  t h e  b e t t e r  p o s i t i o n  i s  s t a t e d  i n  P e t e r s  and T a y l o r ,  

t h e r e f o r e  t h e  d i c t a  i n  Batson  s h o u l d  n o t  be fo l lowed .  

I n  S t a t e  v .  N e i l ,  s u p r a ,  t h i s  Cour t  c i t e d  t h r e e  s ta te  

c o u r t  d e c i s i o n s  t h a t  had d e a l t  w i t h  t h e  i s s u e  of  peremptory  c h a l l e n g e s  

and race. One of  t h o s e  d e c i s i o n s ,  Peop le  v. Thompson, 79 A.D.  

2d 87 ,  435 N.Y.S.2d 739 (1981)  d i d  n o t  d e c i d e  t h e  s t a n d i n g  

q u e s t i o n  p r e s e n t e d  h e r e .  The two o t h e r s  d i d  and b o t h  a l l o w  a 

d e f e n d a n t  of  -- any race t o  ra i se  t h e  i s s u e .  I n  People  v. Wheeler ,  

148 C a l . R p t r .  890, 583 P.2d 748,  7 6 4  (1978)  t h e  Cour t  c i t e d  

P e t e r s  v. K i f f ,  s u p r a ,  and T a y l o r  v. L o u i s i a n a ,  supra , ,  as 
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r e s o l v i n g  t h e  s t a n d i n g  q u e s t i o n .  S i m i l a r l y  i n  Commonwealth 

v .  S o a r e s ,  387 N.Ed.2d 4 9 9 ,  517 (Mass. 1 9 7 9 )  t h e  Cour t  

s p e c i f i c a l l y  h e l d  t h a t  common group membership o f  t h e  d e f e n d a n t  

and t h o s e  j u r o r s  exc luded  w a s  - n o t  a p r e r e q u i s i t e  t o  a s s e r t i o n  

of  t h e  r i g h t  d e f i n e d .  

P e t i t i o n e r  s u g g e s t  t h a t  t h i s  Cour t  can  and shou ld  

avo id  t h e  c o n f u s i o n  c r e a t e d  by t h e  c o n f l i c t i n g  f e d e r a l  cases 

by d e c i d i n g  t h i s  case on s t a t e  c o n s i t u t i o n a l  grounds  as  w a s  

done i n  S ta te  v .  N e i l ,  s u p r a .  Our c o n s t i t u t i o n  g u a r a n t e e s  - f o r  

- a l l  t h e  r i g h t  t o  an  i m p a r t i a l  j u r y .  A r t .  1, S e c t i o n  1 6  F l a .  

Cons t .  I n  N e i l  t h i s  Cour t  h e l d  t h a t  based  on t h i s  r i g h t  a 

p a r t y  c o u l d  n o t  e x e r c i s e  peremptory c h a l l e n g e s  s o l e l y  t o  e x c l u d e  

b l a c k  p e o p l e  from a j u r y .  A s  b o t h  Peop le  v .  Wheeler ,  s u p r a  and 

Commonwealth v .  S o a r e s ,  s u p r a  p o i n t  o u t ,  t h e  race of  t h e  defen-  

d a n t  may be  a f a c t o r  i n  t h e  d e t e r m i n a t i o n  of whether  a p a r t y  h a s  - 

-- i n  f a c t  used  i t s  peremptory c h a l l e n g e s  i n  a n  i n t e n t i o n a l l y  

d i s c r i m i n a t o r y  way. T h i s  i s  however no r e a s o n  t o  s a y  t h a t  - i f  

a w h i t e  d e f e n d a n t  makes such  a showing he s h o u l d  be d e n i e d  r e l i e f .  

I f  a d e f e n d a n t  can  m e e t  t h e  r e q u i r e m e n t s  of  N e i l  he  h a s  shown 

t h a t  peremptory  c h a l l e n g e s  have been  e x e r c i s e d  s o l e l y  on t h e  

basis  o f  race, and he h a s  shown by h i s  o b j e c t i o n  t h a t  he b e l i e v e s  

he  may b e  p r e j u d i c e d  by such  d i s c r i m i n a t i o n .  H e  s h o u l d  be 

e n t i t l e d  t o  r e l i e f  whatever  h i s  race. 

How o r  why an  i n d i v i d u a l  w h i t e  d e f e n d a n t  might  

p e r c e i v e  o r  a c t u a l l y  s u f f e r  harm from t h e  u n f a i r  e x c l u s i o n  o f  

b l a c k s  from h i s  j u r y  shou ld  n o t  be t h e  i s s u e ,  f o r  as i s  p o i n t e d  

o u t  i n  Peters v. K i f f  a c t u a l  harm i s  i m p o s s i b l e  t o  p rove .  One 

t h e o r y  o f  p r e j u d i c e  i s  n o t e d  i n  Peop le  v .  Wheeler ,  583 P.2d a t  

7 6 1 ,  n o t  1 7 :  
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Blacks may, in fact, be more inclined 
to acquit than whites. The tendency might 
stem from many factors, including sympathy 
for the economic or social circumstances 
of the defendant, a feeling that criminal 
sanctions are frequently too harshly applied, 
or simply an understandable suspicion of 
the operations of government. Whites may 
also be more inclined to convict, particu- 
larly of crimes against a white victim. 
But these tendencies do not stem from 
individual biases related to the peculiar 
facts or the particular partiy at trial, 
but from differing attitudes toward the 
administration of justice and the nature 
of criminal offenses. The representation 
on juries of these differences in juror 
attitudes is precisely what 
the representative cross-section standard 
elaborated in Taylor ~~ [v. Louisiana, supra] 
is designed to foster." (Note, Limiting 

~~ 

the PeremDtorv Challanae: ReDresentation 
of GroupsLon Getit JuGies (1577) 86 Yale 
L . J .  1715, 1733, fn. 77.) 

There is no legitimate policy goal served by limiting the 

application of the Neil -- decision to black defendants. All persons 

including the Petitioner are entitled to be tried by a fair 

and impartial jury. 
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POINT I1 

THE DISTRICT COURT OF APPEAL ERRED IN 
FINDING THAT THE RECORD IN PETITIONER'S 
CASE SUPPORTS A FINDING THAT THE 
PROSECUTION DID NOT EXERCISE PEREMPTORY 
CHALLENGES SOLELY ON THE BASIS OF 
RACE. 

In State v. Neil, 457 So.2d 481 (Fla. 19841, this 

Court established the following procedure when a party wishes 

to challenge the discriminating use of peremptory challenges: 

The initial presumption is that 
peremptories will be exercised in a 
nondiscriminatory manner. A party 
concerned about the other sides use of 
peremptory challenges must make a 
timely objection and demonstrate on the 
record that thechallenged persons are 
members of a distinct racial group and that 
there is a strong likelihood that they 
have been challenged solely because of their 
race. If a party accomplishes this, then 
the trial court must decide if there is 
a substantial likelihood that the peremp- 
tory challenges are being exercised solely 
on the basis of race. If the court finds 
no such likelihood, no inquiry may be made 
of the person exercising the questioned 
peremptories. On the other hand, if the 
court decides that such a likelihood has 
been shown to exist, the burden shifts 
to the complained-about party to show that 
that the questioned challenges were not 
exercised solely because of the prospec- 
tive jurors' race. The reasons given in 
response to the court's inquiry need not 
be equivalent to those for a challenge 
for cause. If the party shows that the 
challenges were based on the particular 
case on trial, the parties or witnesses, 
or characteristics of the challenged persons 
other than race, then the inquiryshould 
end and jury selection should continue. 
On the other hand, if the party has actually 
been challenging prospective jurors 
solely on the basis of race, then the 
court should dismiss that jury pool and 
start voir dire over with a new pool. 
(footnotes omitted.) 
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I n  P e t i t i o n e r ' s  case t h e  s t a t e  used  peremptory 

c h a l l e n g e s  t o  s t r i k e  t h e  o n l y  t h r e e  b l a c k  p o t e n t i a l  

j u r o r s .  When P e t i t i o n e r  o b j e c t e d  t h e  p r o s e c u t i o n  d i d n ' t  f e e l  

he s h o u l d  have t o  respond because  t h e  d e f e n d a n t  w a s  w h i t e .  

I t  a p p e a r s  t h a t  t h e  Cour t  a c c e p t e d  t h e  s t a t e ' s  argument ,  b u t  

asked  f o r  s o m e  e x p l a n a t i o n  of  t h e  r e a s o n s  beh ind  t h e  e x c l u s i o n  

of a l l  b l a c k  j u r o r s  i n  case N e i l  w a s  "expanded" t o  a p p l y  t o  a l l  

d e f e n d a n t s .  The p r o s e c u t o r  s a i d  he  b e l i e v e d  one of  t h e  t h r e e  

b l a c k s  w a s  " n o t  i n t e l l i g e n t  enough.' '  A s  f o r  t h e  two o t h e r s  

he s t a t e d  o n l y  t h a t  he l i k e d  o t h e r  j u r o r s  b e t t e r .  The Cour t  

n e v e r  made a r u l i n g  on t h e  i s s u e  a p p a r e n t l y  t r e a t i n g  t h e  

p r o s e c u t o r ' s r e a s o n s  as a p r o f f e r  t o  p r e s e r v e  t h e  r e c o r d .  ( R 9 8 -  

1 0 0 )  

The F i f t h  D i s t r i c t  Cour t  r u l e d  t h a t  under  t h e  N e i l  

t e s t  t h e  burden o f  p roof  s h i f t e d  t o  t h e  p r o s e c u t i o n  when t h e  

Cour t  r e q u e s t e d  r e a s o n s  f o r  t h e  peremptory  c h a l l e n g e s .  

But on t h e  merits,  t h e  D i s t r i c t  Cour t  s a i d  o n l y :  

The t r i a l  c o u r t  found,  and t h e  r e c o r d  
shows, t h a t  t h e  c h a l l e n g e s  d i d  n o t  
o c c u r  s o l e l y  on t h e  b a s i s  of  race, and 
t h e  t r i a l  c o u r t  w a s  correct  i n  denying  
t h e  motion t o  d i s m i s s  t h e  j u r y  p o o l .  
K ib le r  v .  S t a t e ,  s u p r a  a t  7 7 .  

F i r s t  P e t i t i o n e r  must r e s p e c t f u l l y  p o i n t  o u t  t h a t  t h e  

t r i a l  judge  d i d  n o t  make t h e  f a c t u a l  f i n d i n g  t h e  D i s t r i c t  Cour t  - 

s ta tes  he  made. The judge  made no comment a t  a l l  on t h e  pro-  

s e c u t o r ' s  c h a l l e n g e s  o r  t h e  r e a s o n s  h e  gave f o r  them. I t  i s  

a p p a r e n t  t h a t  t h e  r e a s o n  t h e  C o u r t  d i d  n o t  p r o p e r l y  f o l l o w  t h e  

N e i l  p r o c e d u r e  w a s  t h a t  it w a s  b e l i e v e d  t h e  P e t i t i o n e r  c o u l d  

n o t  ra ise  t h e  i s s u e  because  he  w a s  w h i t e .  P e t i t i o n e r  r e a l i z e s  

t h a t  a t r i a l  j u d g e ' s  f i n d i n g  of  no i n t e n t  t o  d i s c r i m i n a t e  
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would be e n t i t l e d  t o  g r e a t  weight because he has t h e  b e n e f i t  

o f  observ ing  t h e  j u r y  s e l e c t i o n  process .  I n  t h i s  case w e  

have no such f i n d i n g  because t h e  Court  and t h e  p rosecu t ion  

d i d  n o t  t a k e  t h e  o b j e c t i o n  of a whi te  defendant  s e r i o u s l y .  

This  Court must t h e r e f o r e  r e v e r s e  P e t i t i o n e r ' s  conv ic t ion .  

I f  t h i s  Court  b e l i e v e s  it should ana lyze  t h e  reasons 

f o r  cha l l enges  o f f e r e d  by t h e  s t a t e  a t t o r n e y ,  ( d e s p i t e  t h e  

f a c t  t h a t  t h e  t r i a l  c o u r t  d i d  no t  do so)  those  reasons  should 

be found i n s u f f i c i e n t .  

The reasons  given f o r  exc luding  -D- 

are s u f f i c i e n t .  P e t i t i o n e r  does no t  q u e s t i o n  t h e  p r o s e c u t o r ' s  

view of M s .  D-s i n t e l l i g e n c e  because it i s  a v a l i d  non- 

r a c i a l  reason f o r  exercise of a peremptory cha l l enge .  However 

h i s  r easons  f o r  excusing M r .  -and M r .  -must be 

he ld  i n s u f f i c i e n t .  I f  a p rosecu to r  ( o r  defense  a t t o r n e y )  

can avoid t h e  i n t e n t  of t h e  N e i l  d e c i s i o n  by s t a t i n g  he has 

no o b j e c t i o n  t o  j u r o r s  b u t  merely p r e f e r s  o t h e r  j u r o r s ,  

t hen  t h e  d e c i s i o n  would become t o t a l l y  meaningless.  Likewise 

a barebones s ta tement  t h a t  t h e r e  i s  no i n t e n t  t o  d i s c r i m i n a t e  

cannot  be enough. The N e i l  c o u r t  s tated t h e  reasons  f o r  

e x e r c i s e  of cha l l enges  should be shown t o  be "based on t h e  

p a r t i c u l a r  case on t r i a l ,  t h e  p a r t i e s  o r  w i t n e s s e s ,  o r  cha rac t -  

er is t ics  of t h e  chal lenged persons  o t h e r  t han  race." No 

such showing was made here .  

The purpose of N e i l  i s  t o  p r o t e c t  a g a i n s t  t h e  

sys t ema t i c  exc lus ion  of  j u r o r s  because of t h e i r  r ace . "  H a l e  

v .  S t a t e ,  4 8 0  S o . 2 d ' l 1 5  ( F l a .  2d DCA 1 9 8 5 ) .  P r o t e c t i o n  a g a i n s t  

d i s c r i m i n a t i o n  w i l l  be r e a l  on ly  i f  non-reasons f o r  peremptory 

cha l l enges  such as those  given i n  t h i s  ca se  a r e  r e j e c t e d .  



Petitioner's convictions should be reversed and his case 

remanded for a new trial. 
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CONCLUSION 

BASED on the  a r g u m e n t s  and a u t h o r i t i e s  c i t ed  h e r e i n ,  

P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  Honorable C o u r t  

reverse t h e  dec i s ion  of the  F i f t h  D i s t r i c t  C o u r t  of A p p e a l  

i n  t h i s  cause and o rde r  t h a t  t h e  case be remanded’ f o r  a new 

t r i a l .  
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