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PRELIMINARY STATEMENT 

WILLIE MITCHELL, J R . ,  w i l l  be referred t o  as  the "Appellant" 

or as  he stood before the t r i a l  court i n  t h i s  brief  and the STATE 

OF FLORIDA w i l l  be referred to  as  the "Appellee". The Record on 

Appeal, w h i c h  consis ts  of 8 volumes, w i l l  be designated by the 

l e t t e r  "R" followed by the appropriate page number. 



SUMMARY OF THE ARGUMENT 

I. Appellant is not e n t i t l e d  to  r e l i e f  based on the "death 

qual i f icat ion"  and exclusion of four jurors because he fa i led  t o  

object t o  the procedure a t  t r i a l .  The perfunctory objection 

gratuitously entered by the judge on behalf of the defense f a i l s  

t o  meet the spec i f  i c  i t y  requirement for contemporaneous 

objection. Defense counsel 's f a i lu re  t o  object  t o  the procedure 

u t i l i zed  during voir d i r e  waives t h i s  issue for appellate review. 

Should t h i s  Court find the f a i lu re  t o  object is not a 

procedural bar t o  review, appellant is not e n t i t l e d  t o  r e l i e f  

because the jurors were properly excluded. The jurors were asked 

whether they could impose the death penalty; they said they could 

not. The quest ions and answers, coupled w i t h  defense counsel 's 

acquiescence t o  the i r  recusal,  supports the t r i a l  judge's finding 

tha t  these jurors '  feeling would substant ia l ly  impair the 

performance of t he i r  dut ies .  Such finding by the judge is 

e n t i t l e d  t o  deference and should not be disturbed on appeal. 

11. The prosecutor 's statements t o  the jury about the i r  

role  i n  the c a p i t a l  sentencing scheme were not misleading and did 

not minimize the importance of the jury 's  recommendation, and the 

appel lant ' s  f a i lu re  t o  object  t o  such statements bars r e l i e f  on 

t h i s  issue. 

I f  t h i s  Court doesn't  find the lack of objection t o  be a 

waiver, such lack is further evidence tha t  the statements did not 

v io la te  the pr inciples  of Caldwell v .  Mississippi,  infra.  The 

jury was accurately informed tha t  the i r  decision was an advisory 



one that  would be given great  weight by the judge i n  ultimately 

imposing the sentence. 

111. The admission of the testimony of the s t a t e ' s  

odontologist was not objected t o  a t  t r i a l  so appellant is barred 

from obtaining re l ie f  by objecting to  Dr. Briggle's 

qual i f icat ions  and procedures a t  t h i s  juncture. Besides tha t ,  

the argument presented here is one of the c r e d i b i l i t y  of the 

expert,  not one of admissibil i ty,  and cannot support reversal.  

Again, the lack of objection by defense counsel is further 

evidence of the fac t  that  an objection would have been 

spurious. The science of odontology has been found re l iab le  and 

therefore admissible i n  the courts  of t h i s  s t a t e  and Dr. Briggle 

has qualif ied as an expert witness i n  the f i e ld  on previous 

occasions. 

I V .  The now objected-to closing remarks by the prosecutor 

were not objected t o  a t  t r i a l .  Besides being barred from re l i e f  

for the lack of contemporaneous objection, the remarks were 

proper comments on the defense's theory of the case. Unobjected 

to  prosecutorial comments cannot support reversal  unless the 

comments could not have been overcome by rebuke or re t ract ion.  

These comments are not of t h i s  i l k  as they could have been 

retracted.  

I f  t h i s  Court f i n d s  the statement improper, appellee a s se r t s  

they were harmless because they d i d  not derogate appellant 's  

defense and because the subject of the remark, the victim's 

purported homosexuality, was not germane t o  a f i n d i n g  of g u i l t .  



V. The i s s u e s  r a i s e d  by j u r o r  Woodward are no  more t h a n  

t h o s e  which i n h e r e  i n  t h e  v e r d i c t .  Because  t h e y  were mere ly  

r e f l e c t i o n s  o f  t h e  j u r y ' s  d e l i b e r a t i o n  p r o c e s s  and d i d  n o t  

i n d i c a t e  any  o u t s i d e  i n f l u e n c e ,  a p p e l l a n t  is n o t  e n t i t l e d  t o  

re l i e f  on  t h i s  p o i n t .  

VI. Because  t h i s  was more t h a n  a r o b b e r y  gone  awry,  t h e  

lower C o u r t  was j u s t i f i e d  i n  f i n d i n g  t h e  murder  was a g g r a v a t e d  by 

h a v i n g  b e e n  commit ted  i n  a c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  

manner.  A p p e l l a n t  was n o t  p r e j u d i c e d  by t h e  i n t i m a t i o n  t h a t  t h e  

s t a t e  was g o i n g  to  a r g u e  o n l y  f o u r  to  n i n e  p o s s i b l e  a g g r a v a t i n g  

c i r c u m s t a n c e s  and t h e r e  is no  a u t h o r i t y  for a p p e l l a n t ' s  

a rgument .  S h o u l d  t h i s  C o u r t  f i n d  t h a t  c o l d ,  c a l c u l a t e d  and 

p r e m e d i t a t e d  c i r c u m s t a n c e s  were n o t  s u p p o r t e d  by  t h e  r e c o r d ,  

d e a t h  is s t i l l  t h e  a p p r o p r i a t e  s e n t e n c e  when t h r e e  o t h e r  

a g g r a v a t i n g  c i r c u m s t a n c e s  and no  m i t i g a t i n g  o n e s  were found .  

1 T h i s  C o u r t  and f e d e r a l  c o u r t s  h a v e  c o n s i s t e n t l y  h e l d  

t h a t  it is n o t  error to  i n c l u d e  as a n  a g g r a v a t i n g  c i r c u m s t a n c e  

t h e  f a c t  t h a t  t h e  murder was commit ted  d u r i n g  a n o t h e r  f e l o n y ,  

e v e n  when t h e  d e f e n d a n t  is c o n v i c t e d  o f  f e l o n y  murder .  S e e ,  

Brown, i n f r a ,  c i t i n g  Whi t e ,  i n f r a .  A c c o r d i n g l y ,  a p p e l l a n t  is 

e n t i t l e d  t o  no  r e l i e f  on  t h i s  p o i n t .  

V I I I .  The  v i c t i m  was s t a b b e d  110 times w h i l e  i n  h i s  t r u c k  

i n  a n  i s o l a t e d  area. H i s  wounds i n d i c a t e  t h a t  h e  t r i e d  t o  d e f e n d  

h i m s e l f  and t h a t  h e  d i d  n o t  d i e  a f t e r  t h e  f i r s t  s t a b .  The s t a b s  

were i n f l i c t e d  w i t h  enough f o r c e  to  b r u i s e  and f r a c t u r e  t h e  

v i c t i m ' s  r i b s  and t h e r e  was a  g r e a t  d e a l  o f  p a i n  a s s o c i a t e d  w i t h  



t h e  wounds. T h e r e f o r e ,  t h e  c o u r t  d i d  n o t  e r r  i n  f i n d i n g  t h e  

murder was h e i n o u s ,  a t r o c i o u s  and  c r u e l  and t h e  a p p e l l a n t  is 

e n t i t l e d  t o  no  r e l i e f .  

I X .  The c o n f l i c t  i n  t h e  b i t e  mark t e s t i m o n y  is e x a c t l y  t h e  

so r t  o f  c o n f l i c t  j u r i e s  are s u p p o s e d  t o  r e s o l v e .  The role  o f  

t h i s  C o u r t  is n o t  t o  r ewe igh  s u c h  e v i d e n c e ,  b u t  t o  a f  f  irm t h e  

v e r d i c t  where  s u p p o r t e d  by s u b s t a n t i a l  c o m p e t e n t  e v i d e n c e .  S i n c e  

t h e  e v i d e n c e  i n  t h i s  case, e v e n  w i t h o u t  t h e  b i t e  mark e v i d e n c e ,  

is s u f f i c i e n t  t o  s u p p o r t  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y ,  t h e  

a p p e l l a n t  is e n t i t l e d  to  n e i t h e r  r e v e r s a l  or v a c a t i o n  o f  t h e  

d e a t h  p e n a l t y .  



ARGUMENT 

ISSUE I ( r e s t a t e d )  

WHETHER THE TRIAL COURT ERRED I N  EXCLUDING FOR 
CAUSE SEVERAL PROSPECTIVE JURORS BASED ON 
THEIR OPPOSITION TO CAPITAL PUNISHMENT. 

A p p e l l a n t  c o n t e n d s  t h a t  t h e  s t a t e  f a i l e d  t o  e s t a b l i s h  

c o n s t i t u t i o n a l l y  a c c e p t a b l e  b a s e s  f o r  t h e  r e m o v a l  o f  f o u r  

j u r o r s .  S p e c  i f  i c a l l y ,  a p p e l l a n t  asser ts  t h a t  when q u e s t i o n i n g  

t h e  v e n i r e  as  to  whe the r  t h e y  c o u l d  impose t h e  d e a t h  p e n a l t y ,  t h e  

s t a t e  d i d  n o t  a d e q u a t e l y  a s c e r t a i n  whe the r  j u r o r s  D e w r e l l ,  

R i c h a r d s o n ,  S t .  C h a r l e s ,  and V i lmure  c o u l d  set  a s i d e  t h e i r  

o p p o s i t i o n  to  t h e  d e a t h  p e n a l t y  i n  d e f e r e n c e  to  t h e  law. 

However, a p p e l l a n t ' s  a rgumen t  must  f a i l  f o r  t w o  r e a s o n s :  (1) t h e  

l a c k  o f  a c o n t e m p o r a n e o u s  o b j e c t i o n  and ( 2 )  t h e  f a c t  t h a t  t h e  

j u r o r s  were p r o p e r l y  e x c l u d e d .  

When t h e  p r o s e c u t o r  q u e s t i o n e d  t h e s e  f o u r  j u r o r s  a s  to  t h e i r  

a b i l i t y  t o  impose t h e  d e a t h  p e n a l t y ,  t h e i r  r e s p o n s e s  s a t i s f i e d  

t h e  j u d g e  t h a t  t h e r e  was c a u s e  t o  remove them f r o m  t h e  

p r o s p e c t i v e  j u r y  p a n e l .  D e f e n s e  c o u n s e l  a t  no  time i n t e r p o s e d  

any  o b j e c t i o n  to  e i t h e r  t h e  r e m o v a l  o f  t h e  j u r o r s  or to  t h e  

methods  employed to  a s c e r t a i n  t h e i r  s u i t a b i l i t y  as  j u r o r s .  I n  

e a c h  i n s t a n c e  t h e  t r i a l  j u d g e  m e r e l y  s a i d  "I w i l l  n o t e  t h e  

d e f e n s e  o b j e c t i o n " ,  (R.942, 9 7 9 ,  1015 ,  1020 )  b u t  d e f e n s e  c o u n s e l  

n e v e r  a r t i c u l a t e d  any  t r u e  o b j e c t  i o n  to  t h e  p r o c e e d i n g s .  N e i t h e r  

d o e s  it a p p e a r  t h a t  c o u n s e l  a t t e m p t e d  to  s p e a k  b u t  was r e f u s e d  

p e r m i s s i o n  by t h e  j udge .  

T h i s  p r o  fo rma  o b j e c t i o n  d o e s  n o t  s a t i s f y  t h e  r e q u i r e m e n t  



t h a t  a con t emporaneous  o b j e c t  i o n  b e  s p e c i f i c  enough to  i n f o r m  t h e  

j u d g e  o f  what is b e i n g  o b j e c t e d  t o  and allow him t o  c u r e  t h e  

a l l e g e d  error .  S e e ,  S t e i n h o r s t  v .  S t a t e ,  412 So.2d 332 (Fla .  

1982)  . A s u f f i c i e n t  o b j e c t  i o n  is a p r e r e q u i s i t e  t o  appellate 

r e v i e w  a n d ,  i n  t h i s  case, t h e  a b s e n c e  o f  a n  a d e q u a t e  o b j e c t i o n  

p r e c l u d e s  r e v e r s a l  o f  a p p e l l a n t ' s  c o n v i c t i o n .  

T h i s  C o u r t  h a s  i n  t h e  pas t ,  and s h o u l d  i n  t h i s  case, e n f o r c e  

t h e  con t emporaneous  o b j e c t  i o n  r u l e  when d e a l  i n g  w i t h  W i t h e r  spoon  

- - W i t t  c h a l l e n g e s .  S e e ,  Wa inwr igh t  v .  W i t t ,  469 U.S. 412 ,  105  

S .C t .  844 ,  8 3  L.Ed.2d 841 ,  856 ,  f n .  11 (1985)  c i t i n g  Brown v .  

S t a t e ,  3 8 1  So.2d 690 ,  693-694 (F la .  1 9 8 0 ) .  The  r e q u i r e m e n t  o f  a 

con t emporaneous  o b j e c t i o n  which a d e q u a t e l y  p r e s e r v e s  t h e  

W i t h e r s p o o n  - W i t t  i s s u e  was r e i t e r a t e d  i n  Maqqard v .  S t a t e ,  399 

So.2d 9 7 3 ,  9 7 5  (Fla .  1 9 8 1 ) ,  where  t h i s  C o u r t  h e l d :  

I f  a d e f e n d a n t  d o e s  n o t  want  a 
p r o s p e c t i v e  j u r o r  t o  b e  e x c u s e d  on  t h e  b a s i s  
o f  W i t h e r s p o o n  v. I l l i n o i s ,  3 9 1  U.S. 510 ,  8 8  
S .C t .  1770 ,  20 L.Ed.2d 776 ( 1 9 6 8 ) ,  h e  s h o u l d  
make h i s  o b j e c t i o n  known b e f o r e  t h e  j u r o r  is 
e x c u s e d .  T h i s  is n o t  a n  u n r e a s o n a b l e  
r e q u i r e m e n t  i n  v i ew  o f  t h e  f a c t  t h a t  it is 
c e r t a i n l y  p o s s i b l e  t h a t  t h e  d e f e n d a n t  h i m s e l f  
d o e s  n o t  want  t h e  p a r t i c u l a r  j u r o r  t o  s e r v e  
and is p e r f e c t l y  c o n t e n t  t o  h a v e  t h e  j u r o r  
e x c u s e d  f o r  c a u s e  by  t h e  c o u r t  so t h a t  h e  w i l l  
n o t  h a v e  t o  u s e  o n e  o f  h i s  p e r e m p t o r y  
c h a l l e n g e s .  Add it i o n a l l y ,  i f  t h e  d e f e n d a n t  
were a l l o w e d  to  ra i se  t h i s  p o i n t  f o r  t h e  f i r s t  
t i m e  o n  appeal, h e  would b e  i n  a posit  i o n  to  
" sandbag"  t h e  t r i a l  c o u r t  and t h e  S t a t e  by 
g i v i n g  t h e  a p p e a r a n c e  by  h i s  s i l e n c e  t h a t  h e  
c o n c u r s  i n  t h e  c o u r t ' s  e x c u s a l  f o r  c a u s e  o f  a 
p a r t i c u l a r  j u r o r .  H e  c o u l d  t h e n  p r o c e e d ,  
a w a i t i n g  t h e  outcome o f  t h e  t r i a l ,  s e c u r e  i n  
t h e  knowledge t h a t  i f  h e  r e c e i v e s  t h e  d e a t h  
s e n t e n c e  it would b e  se t  a s i d e  on  appeal. 



I t  is a p p a r e n t  t h a t  a p p e l l a n t  s e e k s  to  sandbag  t h i s  C o u r t  i n t o  

e n t e r i n g  a n  u n d e s e r v e d  r e v e r s a l .  

The n e c e s s i t y  f o r  a n  a d e q u a t e  o b j e c t i o n  is e v e n  s t r o n g e r  

where ,  as  h e r e ,  t h e  d e f e n d a n t  is r a i s i n g  o n  appeal t h e  p r o c e d u r e  

u s e d  t o  remove j u r o r s  and n o t  m e r e l y  t h e  p r o p r i e t y  o f  t h e  

removal .  D e f e n s e  c o u n s e l  g a v e  e v e r y  i n d i c a t i o n  t h a t  t h e  

p r o c e d u r e  b e i n g  employed was a c c e p t a b l e ,  e s p e c i a l l y  when h e  d i d  

n o t  o b j e c t  a f t e r  t h e  f i r s t  j u r o r ,  Dewrell, was e x c u s e d .  H e  

s h o u l d  n o t  now, o n  appeal, b e  h e a r d  to  o b j e c t  t o  t h e  p r o c e d u r e  t o  

which h e  more t h a n  i m p l i c i t l y  a c q u i e s c e d  a t  t r i a l .  

Though case law d o e s  place t h e  b u r d e n  o f  d e m o n s t r a t i n g  t h e  

j u r o r s '  l a c k  o f  i m p a r t i a l i t y  o n  t h e  p a r t y  s e e k i n g  e x c l u s i o n r  

W i t t  a t  8 5 1 ,  it d o e s  n o t  p l a c e  upon t h e  S t a t e  t h e  b u r d e n  o f  -I 

r e a d i n g  d e f e n s e  c o u n s e l ' s  mind. T h e r e  is no  way e i t h e r  t h e  

p r o s e c u t o r  or t h e  j udge  c o u l d  h a v e  d i v i n e d  d e f e n s e  c o u n s e l ' s  

d i s s a t i s f a c t i o n  w i t h  t h e  v o i r  d i r e .  

I f  t h i s  C o u r t  f i n d s  t h e  l a c k  o f  o b j e c t i o n  is n o t  a 

p r o c e d u r a l  b a r  to  r e v i e w ,  ( a n d  t h e  S t a t e  i n  n o  way c o n c e d e s  t h i s  

p o i n t )  s u c h  l a c k  o f  o b j e c t i o n  becomes s u b s t a n t i v e l y  i m p o r t a n t .  

The a b s e n c e  o f  o b j e c t i o n  by  d e f e n s e  c o u n s e l  would i n d i c a t e  t h a t  

h e  was s a t i s f i e d  t h a t  t h e s e  f o u r  j u r o r s  would n o t  b e  a b l e  to  

p e r f o r m  t h e i r  d u t i e s  and a g r e e d  t h e y  were e x c u s a b l e .  I n d e e d ,  

J u s t i c e  S t e v e n s  found  t h e  l a c k  o f  o b j e c t i o n  and /or  attempt by  

c r o s s - e x a m i n a t i o n  or by  c o l l o q u y  to  d e m o n s t r a t e  t h e  j u r o r  c o u l d  

p r o p e r l y  h a v e  s e r v e d  as  a j u r o r  t o  b e  d e t e r m i n a t i v e  o f  t h e  

W i t h e r s p o o n  p r o b l e m  i n  - W i t t .  -I W i t t  a t  859 ,  J u s t i c e  S t e v e n s  



concurring. Clearly, i n  t h i s  case, defense counsel d i d  not f ee l  

h i s  c l i e n t ' s  r igh ts  were being trampled; he cannot, therefore, 

expect t h i s  Court t o  reverse the conviction for the alleged 

violat ion of such rights.  

Resides not being en t i t l ed  t o  re l ie f  due t o  the fa i lure  t o  

adequately object below, appellant is not en t i t l ed  t o  reversal of 

h i s  conviction because these jurors were not erroneously 

excluded. The jurors were asked i f  they could, under the proper 

circumstances, vote to  recommend a man be put t o  death. The 

quest ion succinctly made the operative inquiry required by 

W i t t .  The answers were unequivocal; these jurors would not vote - 
t o  impose the death penalty. They expressed more than general 

opposition t o  cap i t a l  punishment. 

The en t i r e  venire, including these jurors, had heard the 

voir d i r e  of Mrs. Jarbor. They were aware tha t  the court was 

seeking t o  know i f  they could do their  job i n  s p i t e  of the i r  

feel ings  on cap i t a l  punishment; whether they could act  f a i r l y  and 

impartially i n  sp i t e  of misgivings about the death penalty 

(R.888). Their answers made it c lear  t o  the judge (and 

apparently t o  defense counsel) t ha t  the i r  feelings would prevent 

or substant ia l ly  impair the performance of the i r  duties as 

jurors. 

While the jurors were not made to  say the magic words once 

required under Witherspoon, there is no evidence tha t  the W i t t  

standard was not met. W i t t  and progeny do not require that  a 

juror ' s  bias be proved w i t h  unmistakable c l a r i t y .  See, W i t t ,  a t  



852. Neither does the case law require the formalized, 

r i t u a l i s t i c  inquiry system envisioned by the appellant,  

especial ly where it was c lear  t o  a l l  pa r t i e s  tha t  the jurors were 

subject to  recusal. 

Even i f  t h i s  Court cannot accept defense counsel 's 

acquiescence i n  the exclusion of these jurors as  evidence that  

these jurors were properly excluded, deference m u s t  be paid t o  

the t r i a l  judge's finding tha t  they should have been excluded. 

T h i s  is one of those cases where the t r i a l  judge m u s t  have been 

l e f t  w i t h  the de f in i t e  impression that  these prospective jurors 

would be unable t o  f a i th fu l ly  and impartially apply the law upon 

seeing and hearing the demeanor of the veniremen. See, W i t t ,  a t  

852-854 and Lambrix v. S t a t e ,  4 9 4  So.2d 1143, 1145 (Fla. 1986) . 
The quest ion before t h i s  Court is not whether you might 

disagree w i t h  the t r i a l  cour t ' s  findings, but whether those 

findings are f a i r l y  supported by the record. W i t t ,  a t  858. The 

S ta t e  asser t s  tha t  the jurors'  answers t o  the comprehensive 

question of the prosecutor, coupled w i t h  the absence of objection 

or rehabi l i ta t ion by defense counsel, support the t r i a l  judge's 

decision t o  rechse Dewrell, Richardson, S t .  Charles and Vilmure 

for cause. 

Appellant's reliance on O'Connell v.  S t a t e ,  480 So.2d 1284 

(Fla. 1985) for the proposition tha t  the t r i a l  court i n  t h i s  case 

violated 3.300 (b) , Fla. R. Cr i m .  P. is misplaced. I n  O'Connell, 

the court refused t o  allow defense counsel t o  examine jurors tha t  

were being excluded, t o  which defense counsel ardently 



o b j e c t e d .  I n  t h i s  case, d e f e n s e  c o u n s e l  n e v e r  made any  e f f o r t  t o  

examine  t h e  p r o s p e c t i v e  j u r o r s  so it c a n n o t  b e  s a i d  t h a t  h e  was 

r e f u s e d  a n  o p p o r t u n i t y  to  p a r t i c i p a t e  i n  t h e  v o i r  d i r e .  The 

t r i a l  j u d g e  d i d  n o t  v i o l a t e  t h e  p r o c e d u r a l  r u l e  and a c c o r d i n g l y ,  

t h e  p r o c e d u r e  u t i l i z e d  i n  t h e  v o i r  d i r e  c a n n o t  s u p p o r t  r e v e r s a l  

o f  a p p e l l a n t ' s  c o n v i c t i o n .  

A p p e l l a n t  is, t h e r e f o r e ,  n o t  e n t i t l e d  t o  t h e  r e v e r s a l  o f  h i s  

c o n v i c t i o n  o n  e i t h e r  p r o c e d u r a l  or c o n s t i t u t i o n a l  g r o u n d s .  



ISSUE I1 ( r e s t a t e d )  

WHETHER THE PROSECUTOR'S COMMENTS DURING WIR 
DIRE IMPERMISSIBLY DIMINISHED THE IMPORTANCE 
OF THE J U R Y  ' S  PENALTY RECOMMENDATION. 

M i t c h e l l  c l a i m s  t h a t  t h e  p r o s e c u t o r ' s  s t a t e m e n t ,  " t h e  

u l t i m a t e  d e c i s i o n  a s  t o  whether  or n o t  t h e  man l i v e s  or d i e s  is 

made by Judge  Coe" was m i s l e a d i n g  and encouraged  t h e  j u r y  to  

a b d i c a t e  i ts own s e n s e  o f  r e s p o n s i b i l i t y .  B e f o r e  r e a c h i n g  t h e  

merits o f  t h i s  argument  it is n e c e s s a r y  to  c o n s i d e r  a l l  o f  t h e  

comments made to  t h e  j u r y  w i t h  r e g a r d  t o  t h e i r  role i n  t h i s  c a s e .  

Dur ing  v o i r  d i r e  t h e  p r o s e c u t o r  made t h e  s t a t e m e n t  q u o t e d  

above  (R.884) .  Dur ing  p e n a l t y  p h a s e  argument  t h e  p r o s e c u t o r  t h e n  

t o l d  t h e  j u r y :  

" L a d i e s  and gen t l emen ,  you a r e  now f a c i n g  an  
e x t r e m e l y  solemn and ser i o u s  d e c i s i o n ,  namely,  
whether  you s h o u l d  recommend t o  t h i s  C o u r t  
t h a t  t h e  d e f e n d a n t  s h o u l d  l i v e  or d i e .  

J u d g e  Coe h a s  i n s t r u c t e d  you l a d i e s  and 
g e n t l e m e n ,  t h a t  d u r i n g  t h i s  p h a s e  o f  t h e  
p r o c e e d i n g s ,  you a r e  t o  r e n d e r  an  a d v i s o r y  
s e n t e n c e  to  t h i s  C o u r t  a s  t o  which pun i shmen t  
Judge Coe s h o u l d  impose upon t h e  d e f e n d a n t  f o r  
t h e  f i r s t - d e g r e e  murder o f  Wal t e r  Shonyo,  t h a t  
pun i shmen t  b e i n g  e i t h e r  d e a t h  i n  F l o r i d a ' s  
e lectr  ic c h a i r  or l i f e  impr isonment  w i t h o u t  
t h e  p o s s i b i l i t y  o f  p a r o l e  f o r  twenty-f  i v e  
y e a r s .  

You must u n d e r s t a n d  t h a t  J u d g e  Coe w i l l  b e  
q i v i n q  q r e a t  w e i q h t  and g r e a t  c o n s i d e r a t i o n  to  
any a d v i s o r y  s e n t e n c e  t h a t  you make when J u d g e  
Coe makes t h e  u l t i m a t e  d e c i s i o n  a s  t o  whether  
or n o t  Willie M i t c h e l l  s h o u l d  l i v e  or d i e . "  
(R.5) 

(R.622-623).  



The  p r o s e c u t o r  went  o n  to  e x p l a i n  t h e  s y s t e m  o f  w e i g h i n g  

a g g r a v a t i n g  and m i t i g a t i n g  f a c t o r s  i n  a r r  i v i n g  a t  t h e i r  d e c i s i o n  

(R.623-624).  D e f e n s e  c o u n s e l  d i d  n o t  o b j e c t  t o  any  o f  t h e s e  

s t a t e m e n t s .  I n  f a c t ,  h e  r a t i f i e d  t h e  p r o s e c u t o r ' s  s t a t e m e n t s  by 

a r g u i n g  : 

"I r e a l i z e  t h a t  y o u r  recommendat ion  is j u s t  a 
recommendat ion  and t h a t  J u d g e  Coe is g o i n g  to  
d o  what  J u d g e  Coe must do ,  what  h e  f e e l s  h e  
h a s  t o  d o  . . . ' I  

The f o r e g o i n g  r e c i t a t i o n  o f  t h e  s t a t e m e n t s  i n  t h e i r  e n t i r e t y  

i l l u s t r a t e s  why a p p e l l a n t ' s  a rgumen t  b a s e d  on  C a l d w e l l  v .  

Miss iss ippi ,  472 U.S. 320 ,  105  S . C t .  2633 ,  86  L.Ed.2d 2 3 1  (1985)  

must  f a i l .  F o r  o n e  t h i n g ,  t h e  i s s u e  was n o t  a d e q u a t e l y  p r e s e r v e d  

f o r  appellate r e v i e w  and f o r  a n o t h e r ,  t h e  s t a t e m e n t s  are n o t  

m i s l e a d i n g  and d o  n o t  m in imize  t h e  role o f  t h e  j u r y  i n  t h i s  case. 

A p p e l l a n t  s t r i n g e n t l y  a r g u e s  t h a t  s t a t e m e n t s  made i n  

v i o l a t i o n  o f  C a l d w e l l  are f u n d a m e n t a l  error and so t h e  a b s e n c e  o f  

a con t emporaneous  o b j e c t i o n  d o e s  n o t  p r e c l u d e  r e v i e w  o f  t h i s  

i s s u e .  However, case law d o e s  n o t  s u p p o r t  t h a t  a s s e r t i o n .  A s  

t h i s  C o u r t  o b s e r v e d  i n  Cope land  v .  Wa inwr igh t ,  505 So.2d 425 

( F l a .  1987)  : 

A p p e l l a n t  a r g u e s  t h a t  t h e  l a c k  o f  
o b j e c t i o n  a t  t r i a l  and  a rgument  on  appeal d o e s  
n o t  p r e c l u d e  c o n s i d e r a t  i o n  o f  t h e  i s s u e  now 
b e c a u s e  Caldwell v. Mississippi was a 
f u n d a m e n t a l  c h a n g e  i n  t h e  c o n s t i t u t i o n a l  law 
o f  c a p i t a l  s e n t e n c i n g  t h u s  c r e a t i n g  a new 
l e g a l  r i g h t  t h a t  may f o r m  t h e  b a s i s  f o r  post- 
c o n v i c t i o n  l i t i g a t i o n .  W e  f i n d  t h a t  t h i s  
c o n t e n t i o n  is w i t h o u t  merit. The e x t r e m e  



i m p o r t a n c e  o f  t h e  j u r y ' s  s e n t e n c i n g  
recommendat ion  unde r  o u r  c a p i t a l  f e l o n y  
s e n t e n c i n g  law h a s  l o n g  b e e n  r e c o g n i z e d  h a v i n g  
emerged f r o m  e a r l y  j u d i c i a l  c o n s t r u c t  i o n  o f  
t h e  s t a t u t e .  M c C a s k i l l  v. State, 344 So.2d 
1276 ( F l a .  1 9 7 7 ) ;  Chambers  v. State, 339 So.2d 
204 ( F l a .  1976)  ; Thompson v. State, 328 So.2d 
1 ( F l a .  1 9 7 6 ) ;  T e d d e r  v. State, 322 So.2d 908  
( F l a .  1 9 7 5 ) ;  T a y l o r  v. State, 294 So.2d 648  
( F l a .  1 9 7 4 ) .  T h a t  i f  d e f e n s e  c o u n s e l  a t  t r i a l  
had b e l i e v e d  t h a t  t h e  p r o s e c u t o r  and j u d g e  
were d e n i g r a t i n g  t h e  j u r y ' s  role to  h i s  
c l i e n t ' s  p r e j u d i c e ,  h e  c o u l d  have  o b j e c t e d  and 
r e c e i v e d  c o r r e c t i v e  ac t  i o n  b a s e d  o n  t h e  w e l l  
known T e d d e r  r u l e .  The  matter c o u l d  t h e n  have  
b e e n  a r g u e d  on  a p p e a l  i n  t h e  a b s e n c e  o f  
a d e q u a t e  c o r r e c t i v e  a c t i o n  by  t h e  t r i a l  
c o u r t .  The l a c k  o f  o b j e c t i o n  a t  t r i a l  
f o l l o w e d  by  a rgument  o n  a p p e a l  c o n s t i t u t e s  a 
w a i v e r  o f  t h e  o b j e c t i o n .  The t r i a l  c o u r t  was 
correct i n  summar i l y  d e n y i n g  t h i s  g r o u n d  o f  
t h e  mo t ion  as  p r o c e d u r a l l y  b a r r e d .  

( 5 0 5  So.2d a t  427-8) 

Though d i r e c t e d  to  p r o c e d u r a l  b a r  a t  t h e  co l la tera l  s t a g e ,  

t h e  above -exp re s sed  a n a l y s i s  o f  t h e  i m p o r t a n c e  o f  con t emporaneous  

o b j e c t i o n  is e q u a l l y  a p p l i c a b l e  h e r e .  The t r i a l  c o u r t  was n e v e r  

p u t  o n  n o t i c e  t h a t  t h e  d e f e n d a n t  o b j e c t e d  to  t h e  p r o s e c u t o r ' s  

e x p r e s s i o n  o f  t h e  law on  s e n t e n c i n g .  I n  f a c t ,  d e f e n s e  c o u n s e l  

a c q u i e s c e d  to  t h e  scheme as  p r e s e n t e d  to  t h e  j u r y  by  t h e  

p r o s e c u t o r .  D e f e n d a n t  c a n n o t  now b e  h e a r d  to  c h a l l e n g e  t h e  

p r o p r i e t y  o f  t h e  p r o c e e d i n g s  below.  

A s  a backup  a p p e l l a n t  asserts t h a t  d e f e n s e  c o u n s e l  may n o t  

h a v e  o b j e c t e d  to  t h e  p r o c e e d i n g s  b e c a u s e  a t  t h a t  time (November, 

1986)  Adams v .  Wa inwr iqh t ,  804 F.2d 1526 ( 1 1 t h  C i r .  1986)  had  y e t  

to  make t h e  C a l d w e l l  p r i n c i p l e s  a p p l i c a b l e  t o  t h e  F l o r i d a  c a p i t a l  

s e n t e n c i n g  scheme. I t  c a n n o t  s e r i o u s l y  b e  a r g u e d  t h a t  t h e  tools 



t o  make a n  o b j e c t i o n  were n o t  a v a i l a b l e  t o  F l o r i d a  a t t o r n e y s  a t  

t h e  time o f  a p p e l l a n t ' s  t r i a l .  C a l d w e l l - t y p e  claims have  b e e n  

a v a i l a b l e  i n  F l o r i d a  s i n c e  1918.  S e e  f o o t n o t e  5 o f  C a l d w e l l  

w h e r e i n  B l a c k w e l l  v .  S t a t e ,  79 So .  731 ,  735-736 ( F l a .  1918)  and 

P a i t  v .  S t a t e ,  112 So.2d 380 ( F l a .  1959)  are c i t e d .  The l a c k  o f  

an  o b j e c t i o n  a t  t r i a l  p r e c l u d e s  r e l i e f  o n  t h i s  i s s u e .  

I f  t h i s  C o u r t  rejects t h e  above  con t emporaneous  o b j e c t i o n  

a rgumen t ,  t h e  l a c k  o f  an  o b j e c t  i o n  is p r o p e r l y  c o n s i d e r e d  as  

e v i d e n c e  t h a t  t h e  s t a t e m e n t s  were n o n - o b j e c t i o n a b l e .  T h a t  is, 

t h a t  t h e  p r o s e c u t o r  ' s  comments were n e i t h e r  m i s l e a d i n g  no r  d i d  

t h e y  t e n d  to  min imize  t h e  role o f  t h e  j u r y  i n  c a p i t a l  s e n t e n c i n g .  

The comments compla ined  o f  are a n  a c c u r a t e  s t a t e m e n t  o f  t h e  

p r o c e d u r e  f o l l o w e d  i n  a d e a t h  case, as  w e l l  as  t h e  j u r y ' s  role i n  

a c a p i t a l  s e n t e n c i n g  p r o c e e d i n g .  S e e ,  S e c t i o n  921.141,  F l a .  

S t a t .  and H a r i c h  v .  Wa inwr igh t ,  813  F.2d 1082 ,  1 1 0 1  ( 1 1 t h  C i r .  

1 9 8 7 ) .  The comments d i d  n o t  d i m i n i s h  t h e  j u r y ' s  s e n s e  o f  

r e s p o n s i b i l i t y .  A c t u a l l y ,  t h e  p r o s e c u t o r  emphas i zed  t h e  

s i g n i f i c a n c e  o f  t h a t  role when h e  s a i d :  

You must  u n d e r s t a n d  t h a t  J u d g e  Coe w i l l  b e  
g i v i n g  g r e a t  w e i g h t  and g r e a t  c o n s i d e r a t i o n  to  
any  a d v i s o r y  s e n t e n c e  t h a t  you make . . . 

(R .23 ) .  

The j u r y  was p r o p e r l y  and c o r r e c t l y  t o l d  o f  t h e i r  d u t i e s  and 

r e s p o n s i b i l i t i e s  i n  t h e  c a p i t a l  s e n t e n c i n g  scheme. The 

p r o s e c u t o r ' s  s t a t e m e n t s  d o  n o t  s u f f e r  t h e  i n f i r m i t i e s  o f  Adams, 

s u p r a  and Mann v .  Duqger ,  817 F.2d 1 4 7 1  ( 1 1 t h  C i r .  1987)  where  

t h e  j u r i e s  were n o t  in formed t h a t  t h e i r  recommendat ion  would b e  



g i v e n  g r e a t  w e i g h t .  T h e r e f o r e ,  a p p e l l a n t  is e n t i t l e d  to  n e i t h e r  

t h e  r e v e r s a l  o f  h i s  c o n v i c t i o n  no r  r e s e n t e n c i n g  based  on  any 

a l l e g e d  v i o l a t  i o n  o f  t h e  p r i n c i p l e s  o f  C a l d w e l l ,  s u p r a .  



ISSUE I11 (res ta ted)  

WHETHER THE ADMISSION OF THE BITE MARK 
EVIDENCE WAS FUNDAMENTAL ERROR REQUIRING 
REVERSAL OF APPELLANT 'S CONVICTION. 

The appellant argues tha t  the lower court erred i n  allowing 

the S t a t e ' s  expert witness on forensic odontology, Dr. Joseph 

Br iggle, t o  t e s t i f y  since h i s  testimony was inherently 

unreliable. However, neither the qual i f icat ion of Br iggle as  an 

expert nor the introduction of h i s  testimony were objected to  a t  

t r i a l .  T h i s  issue therefore, cannot support reversal  of 

appel lant ' s  conviction. 

An appellate court cannot predicate e r ror ,  s e t  aside or 

reverse a judgment on the basis  of admitted testimony unless a 

substant ia l  r igh t  of the party is affected and a timely objection 

or motion to  s t r i k e  appears on the record. Further, tha t  

objection m u s t  s t a t e  the spec i f ic  ground for objection if the 

specif ic  ground is not apparent from the context. See, Rule 

90.104 (1) ( a )  , Fla. E v i d .  Code. No object ion was made below so 

t h i s  issue, which is not properly before t h i s  Court, cannot 

support reversal  of appellant 's  conviction. 

Though appellant attempts t o  label  the admission of 

Br iggle 's  testimony as fundamental error ,  t h i s  argument is belied 

by the f ac t s  and the record. A n  error is fundamental only if it 

goes to  the foundation of the case or goes t o  the merits of the 

cause of action. T h i s  Court has delineated the three types of 

alleged er rors  most l ike ly  to  be reviewed despite lack of 

preservation i n  S ta t e  v .  Smith, 240  So.2d 807 (Fla. 1 9 7 0 ) .  The 



o n l y  one  o f  t h o s e  even  r e m o t e l y  a p p l i c a b l e  i n  t h i s  c a s e  is: 

. . . where t h e  i s s u e  r e a c h e s  down i n t o  t h e  
v e r y  l e g a l i t y  o f  t h e  t r i a l  i t s e l f  t o  t h e  
e x t e n t  t h a t  a  v e r d i c t  c o u l d  n o t  have  been  
o b t a i n e d  w i t h o u t  t h e  a s s i s t a n c e  o f  t h e  e r r o r  
a l l e g e d  . . . - I d .  a t  810.  

Even assuming,  f o r  t h e  s a k e  o f  argument ,  t h a t  t h e  a d m i s s i o n  

o f  D r .  B r i g g l e ' s  t e s t i m o n y  was e r ror ,  it c a n n o t  b e  deemed 

fundamenta l  s i n c e  t h e  v e r d i c t  c o u l d  have  been  o b t a i n e d  w i t h o u t  

t h a t  e v i d e n c e .  T h e r e  is e v i d e n c e  t h a t  t h e  v i c t i m  was k i l l e d  by 

o v e r  one  hundred  s t a b  wounds which produced  q u i t e  a  b i t  o f  b lood  

(R.57, 58 ,  122 ,  1 3 1 ) .  The d e f e n d a n t ' s  f a m i l y  t e s t i f i e d  t h a t  when 

h e  a r r i v e d  home t h e  e v e n i n g  o f  t h e  murder h i s  s h i r t  was soaked  i n  

b l o o d ,  and t h a t  h e  d i d  n o t  e x h i b i t  any i n j u r i e s  which would 

a c c o u n t  f o r  t h a t  amount o f  b lood  (R.70-71, 80 ,  89 ,  91 ,  202,  

209)  . The d e f e n d a n t  was c a r r y i n g  s e v e r a l  items i n c l u d i n g  a  

watch ,  some t o o l s  and a  j a c k e t ,  i d e n t i f i e d  a s  t h e  v i c t i m ' s  which 

h e  a d m i t t e d  s t e a l i n g  from t h e  v i c t i m ' s  t r u c k  (R.68, 88 ,  116-119, 

145 ,  183-184, 463-467).  N o t  o n l y  d i d  t h e  d e f e n d a n t  p l a c e  h i m s e l f  

a t  t h e  murder s c e n e  ( v i c t i m ' s  t r u c k )  , a  pa lm p r i n t  matching h i s  

was found i n s i d e  t h e  t r u c k  on t h e  s e a t  c o v e r  (R.339-342). 

The o d o n t o l o g i s t  u t i l i z e d  by t h e  d e f e n s e ,  (whose c r e d e n t i a l s  

and t e s t i m o n y  went u n o b j e c t e d  to  a t  t r i a l  and which a r e  vouched 

f o r ,  by t h e  a p p e l l a n t ,  a s  above r e p r o a c h )  t e s t i f i e d  t h a t  t h e r e  

were some s p a c i n g  s i m i l a r  it ies between t h e  d e f e n d a n t ' s  t e e t h  and 

t h e  b i t e  mark l e f t  on  t h e  v i c t i m ' s  arm (R.386) .  D r .  L e v i n e  

f u r t h e r  s a i d  t h a t  h e  c o u l d n ' t  s a y  a b s o l u t e l y  t h a t  t h e  d e f e n d a n t  



d i d  n o t  b i t e  t h e  v i c t i m ,  t h a t  h e  c o u l d n ' t  e x c l u d e  t h e  

p o s s i b i l i t y ,  b u t  t h a t  h e  c o u l d n ' t  s a y  t h e r e  was no d o u b t  (R.388, 

396)  . T h e r e  b e i n g  s u f f i c i e n t  e v i d e n c e  ( e v e n  w i t h o u t  D r .  L e v i n e ' s  

t e s t i m o n y )  t o  s u p p o r t  t h e  v e r d i c t ,  any error i n  a d m i t t i n g  D r .  

B r  i g g l e ' s  t e s t i m o n y  c a n n o t  b e  s a i d  t o  be fundamen ta l .  

T h i s  c a s e  is a  p r i m e  example  o f  why c o u r t s  e n f o r c e  t h e  

con temporaneous  o b j e c t i o n  r u l e .  A p p e l l a n t  a s k s  t h i s  C o u r t  t o  

c o n s i d e r  a l l  t h e  a rgumen t s  h e  would have  made a t  t r i a l ,  had h e  

t h o u g h t  o f  them. I n  d o i n g  so, h e  i n t r o d u c e s  e v i d e n c e  i n  t h e  form 

o f  o d o n t o l o g i c a l  t r e a t i s e s  and t e x t s  which were n o t  b e f o r e  t h e  

t r i a l  judge .  The a p p e l l a n t  f u r t h e r  a s k s  t h i s  C o u r t  t o  s p e c u l a t e  

t h a t  t h e  t r i a l  j udge  would h a v e  e r r e d  had h e  been  g i v e n  t h e  

b e n e f i t  o f  t h i s  i n f o r m a t i o n .  

N o t  o n l y  c a n  t h i s  C o u r t  n o t  be  e x p e c t e d  to  r u l e  on  t h e  b a s i s  

o f  e v i d e n c e  n o t  p r e s e n t e d  to  t h e  lower c o u r t  and n o t  t e s t e d  by 

c r o s s - e x a m i n a t i o n ,  b u t  t h i s  C o u r t  s h o u l d  n o t  b e  a sked  to  r e v e r s e  

i t s e l f  on  t h e  a d m i s s i b i l i t y  o f  b i t e  mark e v i d e n c e  on t h e  u n t e s t e d  

t e s t i m o n y  o f  a n  a p p e l l a t e  a t t o r n e y .  Even so, t h e  a p p e l l a n t ' s  

a rgumen t s  a t t a c k i n g  t h e  r e l i a b i l i t y  o f  b i t e  mark e v i d e n c e  and 

f o r e n s i c  o d o n t o l o g y  a s  a  s c i e n c e  h a v e  p r e v i o u s l y  been  r e j e c t e d  by 

t h i s  C o u r t ,  and o t h e r s .  

I n  Bundy v .  S t a t e ,  455 So.2d 330 ( F l a .  1 9 8 4 ) ,  t h i s  C o u r t  

u p h e l d  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  s c i e n c e  o f  o d o n t o l o g y  

is g e n e r a l l y  r e c o g n i z e d  by s c i e n t i s t s  i n  t h e  r e l e v a n t  f i e l d s  

which is t h e r e f o r e  an  a c c e p t a b l e  f o u n d a t  i o n  f o r  t h e  a d m i s s i b i l i t y  

o f  e x p e r t  o p i n i o n  on  t h e  s u b j e c t .  T h e r e ,  a s  h e r e ,  t h e  a p p e l l a n t  



a r g u e d  t h a t  t h e  compar i son  t e c h n i q u e s  were n o t  shown to  b e  

r e l i a b l e  and t h a t  t h e  S t a t e ' s  e x p e r t  g a v e  a n  improper  o p i n i o n  o n  

t h e  i s s u e .  T h e s e  a rgumen t s  were r e j e c t e d  by t h i s  C o u r t  b e c a u s e  

t h e  n a t u r e  o f  t h e  e v i d e n c e  d i d  n o t  i n v o l v e  t o t a l  r e l i a n c e  on 

s c i e n t i f i c  i n t e r p r e t a t i o n  to  e s t a b l i s h  a  q u e s t i o n  o f  f a c t .  

R a t h e r ,  w i t h  b i t e  mark e v i d e n c e ,  t h e  j u r y  was a b l e  t o  see t h e  

compar i son  f o r  i t s e l f  by l o o k i n g  d i r e c t l y  a t  t h e  p h y s i c a l  

e v i d e n c e  i n  t h e  fo rm o f  models  and p h o t o g r a p h s .  Bundy, a t  348 ,  

349. The a d m i s s i o n  o f  t h e  b i t e  mark e v i d e n c e  i n  t h i s  c a s e  is no  

less r e l i a b l e ,  and a b s e n t  any  con temporaneous  o b j e c t i o n s  c a n n o t  

s u p p o r t  r e v e r s a l .  S e e  a l s o ,  B r a d f o r d  v .  S t a t e ,  460 So.2d 926 

( F l a .  2d DCA 1 9 8 4 )  and Hand ley  v. S t a t e ,  (Ala .  Ct.Crim.App., N o .  

6  Div. 360 ,  Dec ided  J u n e  30 ,  1 9 8 7 ) ,  s y n o p s i s  a t  4 1  Cr.L. 2302. 1 

The q u e s t i o n  i n  t h o s e  c a s e s ,  a s  i n  t h i s  o n e ,  became no more t h a n  

t h e  w e i g h t  t h e  b i t e  mark e v i d e n c e  was to  b e  a f f o r d e d ,  which is a  

q u e s t i o n  f o r  t h e  j u r y ,  n o t  t h e  a p p e l l a t e  c o u r t .  

The e v i d e n c e  i n  c a s e s  c i t e d  by a p p e l l a n t ,  W r i g h t  v .  S t a t e ,  

348 So.2d 26 ( F l a .  1st DCA 1977)  and S t a t e  v. P e e k ,  an 

u n p u b l i s h e d  o p i n i o n  o f  t h e  C i r c u i t  C o u r t  o f  t h e  T e n t h  J u d i c i a l  

C i r c u i t  o f  F l o r i d a ,  a r e  n o t  o f  t h e  same c a l i b e r  a s  b i t e  mark 

e v i d e n c e  i n  t h a t  t h e  j u r i e s  were n o t  a b l e  t o  see t h e  p h y s i c a l  

e v i d e n c e  and had to  r e l y  on  u n c o n t e s t a b l e  s c i e n t i f i c  a n a l y s i s .  

I n  t h i s  c a s e ,  n o t  o n l y  c o u l d  t h e  j u r y  compare t h e  p h o t o  o f  t h e  

I/ O p i n i o n  a t t a c h e d  a s  a p p e n d i x  1. S e e  s p e c i f i c a l l y  t h e  
d i s c u s s i o n  o f  t h e  a d m i s s i b i l i t y  o f  b i t e  mark e v i d e n c e  a t  111, pp .  
14 - 20. 



b i t e  mark to  t h e  d e f e n d a n t ' s  i m p r e s s i o n ,  t h e y  h e a r d  D r .  B r i g g l e ' s  

methodology and f i n d i n g  c h a l l e n g e d  by c r o s s - e x a m i n a t i o n  and t h e n  

impeached by a n o t h e r  e x p e r t  w i t h  a d i f f e r e n t  o p i n i o n .  

A p p e l l a n t ' s  argument  on  t h e  a d m i s s i b i l i t y  o f  t h e  b i t e  mark 

e v i d e n c e  i n  t h i s  c a s e  is no more t h a n  a t h i n l y  d i s g u i s e d  w e i g h t  

and s u f f i c i e n c y  argument  which was n o t  c o n s i d e r e d  by t h e  t r i a l  

c o u r t .  N o t  o n l y  c a n  t h e  l a c k  o f  a n  o b j e c t i o n  b e  c o n s i d e r e d  a b a r  

to  t h i s  argument  o n  a p p e a l ,  t h e  l a c k  o f  o b j e c t i o n  c a n  b e  

c o n s i d e r e d  a s  a c o n c e s s i o n  on t h e  p a r t  o f  d e f e n s e  c o u n s e l  t h a t  

t h e r e  were no g r o u n d s  on  which to  o b j e c t .  D r .  Br i g g l e  was 

a d e q u a t e l y  q u a l i f i e d  to  t e s t i f y  i n  t h e  a r e a  o f  f o r e n s i c  

o d o n t o l o g y  and t h e  a d m i s s i b i l i t y  o f  t h e  s c i e n c e  o f  f o r e n s i c  

o d o n t o l o g y  i n  F l o r i d a  laws is well e s t a b l i s h e d .  T h e r e f o r e ,  t h e  

lower c o u r t  d i d  n o t  e r r  i n  a d m i t t i n g  D r .  Br i g g l e ' s  t e s t i m o n y  and 

a p p e l l a n t  is n o t  e n t i t l e d  to  r e v e r s a l  o f  h i s  c o n v i c t i o n  f o r  t h e  

a d m i s s  i on  o f  t h i s  e v i d e n c e .  



ISSUE I V  ( r e s t a t e d )  

WHETHER THE PROSECUTOR'S REMARKS AT CLOSING 
ARGUMENT WERE IMPROPER AND, I F  SO, WHETHER 
THEY DENIED APPELLANT'S RIGHT TO A FAIR TRIAL. 

A p p e l l a n t  c o n t e n d s  t h a t  t h e  p r o s e c u t o r ' s  remarks d u r i n g  

c l o s i n g  a rgument  r e g a r d i n g  t h e  v i c t i m '  s a l l e g e d  h o m o s e x u a l i t y  

were improper and o f  such  magn i tude  a s  t o  c o n s t i t u t e  f u n d a m e n t a l  

error .  T h i s  a rgument  must f a i l  b e c a u s e  t h e  i s s u e  is waived by 

t h e  a b s e n c e  o f  a n  o b j e c t i o n  to  t h e  a l l e g e d  comments and t h a t  l a c k  

of o b j e c t i o n  c a n n o t  b e  overcome s i n c e  any  error was n o t  

fundamen ta l .  Add it i o n a l l y ,  t h e  S t a t e  would a r g u e  t h a t  t h e  

comments were n o t  improper b u t  were r emarks  i n v i t e d  by t h e  

d e f e n s e .  S h o u l d  t h i s  C o u r t  f i n d  t h e  comments improper, any  error 

i n  t h e i r  p r e s e n c e  d i d  n o t  a f f e c t  t h e  v e r d i c t ,  and h a r m l e s s  error 

c a n n o t  s u p p o r t  r e v e r s a l .  

F l o r i d a  c o u r t s  have  c o n t i n u o u s l y  h e l d  i s s u e s  which have  n o t  

been  p r e s e n t e d  to  t h e  t r i a l  c o u r t  c a n n o t  b e  r a i s e d  f o r  t h e  f i r s t  

time on  a p p e a l .  S e e ,  i .e.,  S t a t e  v .  J o n e s ,  204 So.2d 515 ( F l a .  

1967)  ; C a s t o r  v .  S t a t e ,  365 So.2d 7 0 1  ( F l a .  1978)  and S t e i n h o r s t  

v .  S t a t e ,  s u p r a .  The p r i n c i p l e s  u n d e r l y i n g  t h e  con temporaneous  

o b j e c t  i o n  r e q u i r e m e n t  a r e  e q u a l l y  a p p l i c a b l e  i n  d e a t h  p e n a l t y  

c a s e s  and h a v e  b a r r e d  a p p e l l a t e  r e v i e w  o f  s u c h  i s s u e s .  S e e ,  

L u c a s  v .  S t a t e ,  376 So.2d 1149 ( F l a .  1979)  and S t e i n h o r s t ,  s u p r a .  

O r d i n a r i l y ,  t h e  a p p e l l a n t ' s  f a i l u r e s  t o  o b j e c t  and to  ra i se  

p r o s e c u t o r i a l  m i sconduc t  a s  g r o u n d s  f o r  s e e k i n g  a  new t r i a l  may 

b e  viewed a s  a wa ive r  o f  t h e  o b j e c t i o n .  C l a r k  v .  S t a t e ,  363 

So.2d 331 ,  335 ( F l a .  1 9 7 8 ) .  B u t ,  c o u r t s  w i l l  c o n s i d e r  t h e  i s s u e  



e x c e p t e d  f r o m  t h e  c o n t e m p o r a n e o u s  o b j e c t  ion/mot i o n  f o r  mis t r ia l  

r u l e  when t h e  p r o s e u c t o r ' s  a r g u m e n t ,  t a k e n  a s  a who le ,  is o f  s u c h  

c h a r a c t e r  t h a t  i t s  s i n i s t e r  i n f l u e n c e  c o u l d  n o t  b e  overcome by 

r e b u k e  or r e t r a c t i o n .  Ryan v .  S t a t e ,  457 So.2d 1084 ,  1 0 9 1  ( F l a .  

4 t h  DCA 1 9 8 4 ) ,  see also,  T u f f  v .  S t a t e ,  o n  r e h e a r i n g ,  

So.2d - ( F l a .  4 t h  DCA J u l y  2 9 ,  1987 )  [12 F.L.W. 18451 .  

The  a l l e g e d  error i n  t h i s  case c o u l d  h a v e  b e e n  e a s i l y  c u r e d  

by e i t h e r  r e b u k e  or r e t r a c t i o n  a n d ,  t h e r e f o r e ,  is n o t  f u n d a m e n t a l  

error.  The  p r o s e c u t o r  m e r e l y  men t ioned  t h a t  t h e  v i c t i m  would 

h a v e  b e e n  o f f e n d e d  by t h e  a l l e g a t i o n s  t h a t  h e  was k i l l e d  w h i l e  

engaged  i n  a homosexua l  act .  Any error p r e s e n t  i n  t h i s  comment 

c o u l d  e a s i l y  h a v e  b e e n  c u r e d  as  it d i d  n o t  g o  to  t h e  h e a r t  o f  t h e  

case. Whether  or n o t  t h e  j u r y  t h o u g h t  t h e  v i c t i m  was homosexua l  

had  no  b e a r i n g  o n  t h e  d e t e r m i n a t i o n  o f  a p p e l l a n t ' s  g u i l t .  T h a t  

is, t h e  v i c t i m ' s  s e x u a l  p r o c l i v i t y  had no  b e a r i n g  on  w h e t h e r  or 

n o t  Willie M i t c h e l l  k i l l e d  him. 

The p r o s e c u t o r ' s  comments d i d  n o t  e r r o n e o u s l y  restate  t h e  

law or d e r o g a t e  a l e g a l  d e f e n s e  a s s e r t e d  by t h e  d e f e n d a n t  as d i d  

t h o s e  i n  Ros so  v .  S t a t e ,  - So.2d  - ( F l a .  3d DCA 1987)  [12 

F.L.W. 10241 and  T u f f  v .  S t a t e ,  - So.2d - ( F l a .  4 t h  DCA 1987)  

[12 F.L.W. 13351 and [12 F.L.W. 18451 where  t h e  c o u r t s  found  t h e  

comments c o n s t i t u t e d  f u n d a m e n t a l  error.  M i t c h e l l ' s  d e f e n s e ,  t h a t  

h e  d i d n ' t  murder  t h e  v i c t i m ,  d i d  n o t  depend  o n  e s t a b l i s h i n g  

Shonyo  was a homosexua l .  L i k e w i s e ,  a p p e l l a n t ' s  d e f e n s e  t h a t  

someone else k i l l e d  Shonyo  i n  a homosexua l  r a g e ,  is n o t  d e p e n d a n t  

o n  a f i n d i n g  by  t h e  j u r y  t h a t  t h e  v i c t i m  was homosexua l .  Had t h e  



j u r y  b e l i e v e d  t h e  p r o s e c u t o r  and found Shonyo was n o t  homosexual ,  

t h e y  were i n  no  way c o n s t r a i n e d  to  f i n d  Shonyo was n o t  murdered 

by Willie M i t c h e l l .  

N e i t h e r  is t h i s  a c a s e  where a c o m b i n a t i o n  o f  p r o s e c u t o r i a l  

comments, though unob j e c t e d  to ,  c o n s t i t u t e  f u n d a m e n t a l  error l i k e  

T u f f  s u p r a ;  Rosso, s u p r a ;  J o n e s  v.  S t a t e ,  449 So.2d 313 ( F l a .  

5 t h  DCA 1984)  ; Ryan, s u p r a ;  and Be r to lo t t i  v.  S t a t e ,  476 So.2d 

130 ( F l a .  1 9 8 5 ) .  I n  t h o s e  c a s e s  t h e  p r o s e c u t o r  made s e v e r a l  

improper  comments, whe reas ,  i n  t h i s  c a s e  o n l y  o n e  comment is 

c h a l l e n g e d  a s  improper. 

The S t a t e  would u r g e  i n  t h e  a l t e r n a t i v e  t h a t  t h e  compla ined-  

of comments were n o t  even  improper ,  b u t  were l e g i t i m a t e  comments 

o n  t h e  e v i d e n c e  which were induced  by t h e  a rgument  advanced by 

t h e  a p p e l l a n t ' s  a t t o r n e y  i n  o p e n i n g  s t a t e m e n t .  Though no o p e n i n g  

s t a t e m e n t s  were t r a n s c r i b e d ,  it is c l e a r  t h a t  t h e  d e f e n s e  s o u g h t  

t o  e s t a b l i s h  Shonyo had been  k i l l e d  by someone i n  a homosexual  

r a g e  and t h a t  s i n c e  M i t c h e l l  was n o t  a homosexual  t h e  murder 

c o u l d  n o t  have  been  commit ted by him. N o  e v i d e n c e  was p r e s e n t e d  

a t  t r i a l  t o  s u p p o r t  t h e  a rgument  t h a t  Shonyo was homosexual.  The 

p r o s e c u t o r ' s  comment was t h e r e f o r e  a v a l i d  comment on  t h e  

e v i d e n c e ,  and was p r o p e r l y  made i n  a n t i c i p a t i o n  o f  t h e  d e f e n s e ' s  

r e i t e r a t i o n  o f  t h e i r  u n s u p p o r t e d  t h e o r y .  T h i s  comment was a 

p r o p e r  e x e r c i s e  o f  c l o s i n g  a rgument  - t o  r e v i e w  t h e  e v i d e n c e  and 

to  e x p l i c a t e  t h e  r e a s o n a b l e  i n f e r e n c e s  p o s s i b l e  t h e r e f r o m .  S e e ,  

Ber tolot t  i t  s u p r a .  

Even i f  t h i s  C o u r t  f i n d s  t h e  comment was improper ,  t h e  



i m p r o p r i e t y  o f  p r o s e u c t o r  i a l  comments is s u b j e c t  t o  a n  h a r m l e s s  

error a n a l y s i s .  S e e ,  H i l l  v .  S t a t e ,  477 So.2d 553 ,  556-557 ( F l a .  

1985)  and S t a t e  v .  Murray ,  443 So.2d 955  ( F l a .  1 9 8 4 ) .  Many o f  

t h e  r e a s o n s  t h i s  error ( a s suming  t h e  comment was improper) c a n n o t  

b e  c o n s i d e r e d  f u n d a m e n t a l  a r e  a p p l i c a b l e  t o  e s t a b l i s h i n g  t h e  

error a s  h a r m l e s s .  Of p r i m a r y  i m p o r t a n c e  is t h e  f a c t  t h a t  e v e n  

i f  t h e  j u r y  was swayed by t h e  comment to  f i n d  Shonyo was n o t  

homosexua l ,  t h e y  were i n  n o  way c o n s t r a i n e d  to  r e n d e r  a  g u i l t y  

v e r d i c t .  The e v i d e n c e  s u p p o r t s  a  f i n d i n g  t h a t  M i t c h e l l  is 

g u i l t y ,  r e g a r d l e s s  o f  S h o n y o ' s  s e x u a l  h a b i t s .  T h e r e  is 

u n c o n t r o v e r t e d  e v i d e n c e  t h a t  M i t c h e l l  was i n  S h o n y o ' s  t r u c k ;  t h a t  

h e  s tole  t h e  v i c t i m ' s  tools,  w a t c h ,  j a c k e t  and r a d i o ;  t h a t  h e  

l e f t  h i s  pa lm  p r i n t  i n  b l o o d  i n  t h e  s e a t  o f  t h e  murder s c e n e ;  and 

t h a t  h e  was s e e n  c o v e r e d  i n  a n  amount o f  b lood  c o n s i s t e n t  w i t h  

h a v i n g  s t a b b e d  someone t o  d e a t h  and i n c o n s i s t e n t  w i t h  t h e  ba r room 

b r a w l  e x p l a n a t i o n  h e  g a v e  t h e  n i g h t  o f  t h e  murder .  T h e r e  is 

e v i d e n c e  f rom which t h e  j u r y  c o u l d  f i n d  t h a t  t h e  b i t e  mark l e f t  

on  W a l t e r  S h o n y o ' s  body was p u t  t h e r e  by Will ie  M i t c h e l l  and t h a t  

a  k n i f e  c o n s i s t e n t  w i t h  S h o n y o ' s  i n j u r i e s  was found  a few f e e t  

f rom where  M i t c h e l l  s lept .  Had t h e  j u r y  been  i m p r o p e r l y  l e d  to  

b e l i e v e  Shonyo would h a v e  been  e m b a r r a s s e d  by t h e  i n t i m a t i o n  t h a t  

h e  was homosexua l ,  t h a t  improper c o n s i d e r a t i o n  d i d  n o t  r e q u i r e  

them to  c o n v i c t  M i t c h e l l .  

A d d i t i o n a l l y ,  it s h o u l d  b e  n o t e d  t h a t  t h e  d e f e n s e  t h e o r y  

t h a t  Shonyo was k i l l e d  by someone i n  a homosexual  r a g e ,  e v e n  i f  

b e l i e v e d  d o e s  n o t  a u t o m a t i c a l l y  e x o n e r a t e  M i t c h e l l .  I t  is 



i n f e r r a b l e  f r o m  t h e  e v i d e n c e  t h a t  d e s p i t e  h i s  d e n i a l  o f  

h o m o s e x u a l i t y ,  it was M i t c h e l l  who became e n r a g e d  w i t h  Shonyo  f o r  

some r e a s o n  or a n o t h e r  and s t a b b e d  him o n e  hund red  t e n  times, b i t  

h im,  and robbed  him o f  h i s  b e l o n g i n g s .  The r e l i a n c e  a p p e l l a n t  

p l a c e s  o n  t h i s  d e f e n s e  is somewhat e x a g g e r a t e d .  I f  t h e  j u r y  

c h o s e  n o t  t o  b e l i e v e  it,  t h e  loss i n  t h e  v i a b i l i t y  o f  t h a t  t h e o r y  

is h a r m l e s s .  

F u r t h e r ,  o n l y  a t t e n u a t e d  r e a s o n i n g  c a n  s u p p o r t  t h e  

c o n c l u s i o n  t h a t  w o r r y i n g  w h e t h e r  Shonyo would b e  e m b a r r a s s e d  or 

a n g e r e d  by  a l l e g a t i o n s  o f  h o m o s e x u a l i t y  l e d  t h e  j u r y  to  b e l i e v e  

t h e  S t a t e  w i t n e s s e s  and d i s b e l i e v e  t h e  d e f e n s e  w i t n e s s e s .  S i n c e  

t h e r e  h a s  b e e n  no  showing t h a t  t h e  p r o s e c u t o r ' s  comment 

unde rmines  c o n f i d e n c e  i n  t h e  outcome o f  t h e  p r o c e e d i n g ,  see 

B r o o k s  v .  K e m p ,  762 F.2d 1383  ( 1 1 t h  C i r .  1 9 8 5 ) ,  a p p e l l a n t  is n o t  

e n t i t l e d  t o  t h e  r e l i e f  r e q u e s t e d .  



ISSUE V ( r e s t a t e d )  

WHETHER APPELLANT I S  ENTITLED TO A NEW TRIAL 
BECAUSE ONE OF THE JURORS SAID SHE BELIEVED 
THE APPELLANT WAS NOT GUILTY OF MURDER. 

A p p e l l a n t  asserts t h a t  b e c a u s e  o n e  j u r o r  v o l u n t a r i l y  made 

t h e  s t a t e m e n t  t h a t  s h e  d i d n ' t  b e l i e v e  M i t c h e l l  was g u i l t y  o f  

murder and o n l y  v o t e d  t h a t  way b e c a u s e  o f  p r e s s u r e  by o t h e r  

j u r o r s  h e  is e n t i t l e d  t o  a new t r i a l .  The law o n  t h e  i s s u e  o f  

t h e  f i n a l i t y  o f  j u r y  v e r d i c t s  h o l d s  e x a c t l y  t h e  o p p o s i t e ,  

e s t a b l i s h i n g  c o n c l u s i v e l y  t h a t  a p p e l l a n t  is e n t i t l e d  t o  no  s u c h  

re1 i e f .  

I t  is a l o n g  e s t a b l i s h e d  and g e n e r a l l y  
a c c e p t e d  d o c t r i n e  t h a t  t e s t i m o n y  or a f  f  i d a v i t s  
o f  j u r o r s  impeach ing  a v e r d i c t  r e n d e r e d  by  
them w i l l  n o t  be r e c e i v e d  and c o n s i d e r e d  where  
t h e  f a c t s  shown t h e r e i n  are s u c h  as i n h e r e  i n  
t h e  v e r d i c t .  R u s s  v .  S t a t e ,  9 5  So.2d 594 
( F l a .  1957 )  c i t i n g  L a n q f o r d  v. Kinq Lumber & 

Mfq. C o . ,  167 So .  817 (Fla.  1 9 3 6 ) ;  C i t y  of 
M i a m i  v .  BOPP, 158  So.2d 89 ( F l a .  1934)  ; 
L i n s l e y  v .  S t a t e ,  1 0 1  S o .  273  ( F l a .  1 9 2 4 ) .  

S e e  also S o n q e r  v .  S t a t e ,  463 So.2d 229 ( F l a .  1985 )  f o r  t h e  

a p p l i c a b i l i t y  o f  t h i s  p r i n c i p l e  t o  c a p i t a l  cases. 

The  classic d e f i n i t i o n  o f  " f a c t s  s u c h  as i n h e r e  i n  t h e  

v e r d i c t "  is c o n t a i n e d  i n  RUSS, s u p r a ,  c i t i n g  W r i g h t  v .  I l l i n o i s  - 
Miss. T e l e q r a p h  Co . ,  20 Iowa 9 1 5  (1866)  . 

. . . s u c h  a f f i d a v i t  t o  a v o i d  t h e  v e r d i c t  may 
n o t  be r e c e i v e d  to  show any  matter which  d o e s  
e s s e n t i a l l y  i n h e r e  i n  t h e  v e r d i c t  i t s e l f ,  as  
t h a t  t h e  j i ror  d i d  n o t  a s s e n t  t o  t h e  v e r d i x ;  
t h a t  h e  m i s u n d e r s t o o d  t h e  i n s t r u c t i o n s  o f  t h e  
C o u r t ;  t h e  s t a t e m e n t s  o f  t h e  w i t n e s s e s  or t h e  
p l e a d i n g s  i n  t h e  case; t h a t  h e  was u n d u l y  
i n f l u e n c e d  by t h e  s t a t e m e n t s  or o t h e r w i s e  o f  
h i s  f e l l o w  j u r o r s ,  or m i s t a k e n  i n  h i s  
c a l c u l a t i o n s  or iudqmen t  or o t h e r  matter 



r e s t i n q  a l o n e  i n  t h e  j u r o r ' s  b r e a s t " .  Russ ,  
a t  600.  (e.s.)  

A l l  o f  t h e  s t a t e m e n t s  made by j u r o r  Woodward, d e s p i t e  

a p p e l l a n t ' s  e f f o r t s  t o  c h a r a c t e r  i z e  them o t h e r w i s e ,  a r e  p r e c i s e l y  

t h o s e  which c a n n o t  s u p p o r t  o v e r t u r n i n g  a v e r d i c t .  F o r  i n s t a n c e ,  

J u r o r  Woodward s a y s  s h e  d i d  n o t  a s s e n t  to  t h e  v e r d i c t  (R.832) ; 

t h a t  s h e  m i s u n d e r s t o o d  t h e  i n s t r u c t i o n s  (R.848, 851 ,  8 6 1 ) ;  t h a t  

s h e  was undu ly  i n f l u e n c e d  by o t h e r  j u r o r s  (R.835, 836 ,  841 ,  845 ,  

8 5 4 ) ;  and t h a t  s h e  was m i s t a k e n  i n  a s s e n t i n g  to  t h e  v e r d i c t  

(R.848) .  A l l  o f  t h o s e  matters i n h e r e  i n  t h e  v e r d i c t ,  t h e y  arose 

d u r i n g  t h e  d e l i b e r a t i o n  p r o c e s s .  A v e r d i c t  w i l l  n o t  b e  

o v e r t u r n e d  where one  j u r o r  a l l e g e s  t h a t  h e r  w i l l  was o v e r b o r n e  by 

a n o t h e r  or t h a t  t h e  v e r d i c t  was based  on  a m i s t a k e n  

p r e s u m p t i o n .  S t a t e  v .  B l a s i ,  4 1 1  So.2d 1320 ( F l a .  2d DCA 1 9 8 1 ) .  

The j u r o r  I s  a c t i o n s  i n  t h i s  case are  s imi la r  to  t h o s e  of t h e  

j u r o r  i n  U n i t e d  S t a t e s  v .  Ayarza-Garc ia ,  e t  a l ,  - F.2d -, ( 1 1 t h  

C i r  . Case  N o .  86-5277, J u n e  2 2 ,  1987)  [ l  FLW Fed.  C8061 . I n  

Ayarza-Garc ia ,  t h e  j u r o r  wrote a book i n d i c a t i n g  one  o f  t h e  

j u r o r s  a s s e n t e d  to  t h e  j u r y  under  d u r e s s .  The E l e v e n t h  C i r c u i t  

c h a r a c t e r i z e d  t h e  a p p e l l a n t ' s  e f f o r t s  to  g a i n  a  new t r i a l  as  

n o t h i n g  more t h a n  i m p e r m i s s i b l e  i n q u i r i e s  s e e k i n g  t o  p r o b e  t h e  

m e n t a l  p r o c e s s e s  o f  j u r o r s .  - I d .  a t  809. The cases c i t e d  t h e r e i n  

r e i t e r a t e  t h e  l o n g  h e l d  precept t h a t  v e r d i c t s  w i l l  n o t  b e  u p s e t  

on  t h e  b a s i s  o f  j u r o r ' s  pos t - t r ia l  reports o f  j u r y  d e l i b e r a t i o n s  

u n l e s s  e x t r a n e o u s  i n £  l u e n c e  is shown. Ev i d e n c e  o f  d i s c u s s  i o n s  

among j u r o r s ,  i n t i m i d a t i o n  o f  o n e  j u r o r  by a n o t h e r ,  and o t h e r  

a 



i n t r a - j u r y  i n f l u e n c e s  o n  t h e  v e r d i c t  a r e  n o t  c o m p e t e n t  to  impeach 

t h e  v e r d i c t .  L l e w e l l y n  v. Stynchcombe,  609 F.2d 194 ,  196  ( 5 t h  

C i r .  1980)  . 
J u r o r  Woodward's a f f i d a v i t  mere ly  d e s c r i b e s  t h e  j u r y ' s  

i n t e r n a l  d e l i b e r a t i o n s  and t h e  m e n t a l  p r o c e s s  by  which its 

v a r i o u s  members r e a c h e d  t h e  v e r d i c t .  I t  ra ises  no  i n f e r e n c e  t h a t  

t h e  v e r d i c t  was t h e  r e s u l t  o f  improper c o n s i d e r a t i o n  o f  

e x t r a n e o u s  i n f o r m a t  i o n  or d u r e s s  f rom e x t r i n s i c  s o u r c e s .  

A d d i t i o n a l l y ,  it s h o u l d  be n o t e d  t h a t  a t  l eas t  s i x  times t h e  

p r o s p e c t i v e  j u r o r s  vowed t h e y  c o u l d  b e  t h e  l o n e  h o l d - o u t  a g a i n s t  

an  o t h e r w i s e  unanimous j u r y  (R.957, 9 7 7 ,  9 8 5 ,  9 9 3 ,  9 9 5 ,  1 0 0 8 ) .  

J u r o r  Woodward h e r s e l f  s p e c i f i c a l l y  s t a t e d  s h e  c o u l d  d o  a 

m i n o r i t y  h o l d  o u t  i f  s h e  had r e a s o n a b l e  d o u b t s  a s  to  t h e  

d e f e n d a n t ' s  g u i l t  (R.1012) .  Her d e s i r e  t o  c h a n g e  h e r  mind a f t e r  

t h e  v e r d i c t  is d e t e r m i n e d  and a f t e r  s h e  h a s  a f f i r m e d  h e r  d e c i s i o n  

w i t h  t h e  j u r y  po l l  (R.603) c a n n o t  be c o u n t e n a n c e d  a s  a  r e a s o n  to 

o v e r t u r n  a p p e l l a n t ' s  c o n v i c t i o n  and g r a n t  him a new t r i a l .  



ISSUE VI ( r e s t a t e d )  

WHETHER THE COURT ERRED I N  INSTRUCTING AND 
F I N D I N G  THE EXISTENCE OF THE AGGRAVATING 
FACTOR THAT THE MURDER WAS COLD, CALCULATED 
AND PREMEDITATED. 

A p p e l l a n t  asser ts  t h a t  t h e  f ac t s  of t h i s  case d o  n o t  s u p p o r t  

a f i n d i n g  t h a t  t h i s  m u r d e r  was c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  

a n d  premeditated manner .  Appellee r e c o g n i z e s  t h e  a u t h o r t i e s  

c i t e d  b y  a p p e l l a n t  h o l d  t h a t  a m u r d e r  d u r i n g  a r o b b e r y ,  w i t h o u t  

more ,  w i l l  n o t  s u p p o r t  a f i n d i n g  of cold, c a l c u l a t e d  a n d  

premeditated, b u t  c o u n t e r s  w i t h  t h e  a s s e r t i o n  t h a t  t h e r e  is more  

t o  t h i s  case t h a n  a r o b b e r y  g o n e  awry .  

T h e  d e f e n d a n t ,  b y  h i s  own a d m i s s i o n ,  was o u t  l o o k i n g  to  rob 

someone .  H e  c h o s e  a v i c t i m  who was a l o n e  i n  a n  i s o l a t e d  area. 

T h e  v i c t i m  was v u l n e r a b l e  d u e  t o  t h e  i s o l a t i o n  a n d  h i s  a g e .  T h e  

d e f e n d a n t  c h o s e  a v i c t i m  c o n v e n i e n t  t o  h i s  home w h i c h  wou ld  

f a c i l i t a t e  t h e  c o m m i s s i o n  of t h e  crime. I t  is n o t  known w h e t h e r  

t h e  r o b b e r y  o c c u r r e d  before or a f t e r  t h e  m u r d e r ,  b u t  t h e  

d e f e n d a n t  s y s t e m a t i c a l l y  r emoved  t h e  v i c t i m ' s  p r o p e r t y  from h im;  

h e  d i d  n o t  l e a v e  b e h i n d  items w h i c h  c o u l d  n o t  be sold. T h e  

d e f e n d a n t  s tabbed t h e  v i c t i m  o n e  h u n d r e d  t e n  times. Some amoun t  

of time m u s t  elapse b e t w e e n  t h a t  number of s t abs  - time i n  w h i c h  

t h e  d e f e n d a n t  c o u l d  e i t h e r  d e c i d e  t o  stop s t a b b i n g  or decide t o  

s t a b  u n t i l  d e a t h  e n s u e d .  S u f f i c i e n t  time also passed d u r i n g  

w h i c h  t h e  d e f e n d a n t  c o u l d  p lo t  h i s  a c t i o n s  as  to  a s c e r t a i n i n g  

d e a t h ,  d i s p o s i n g  of t h e  b o d y  a n d  r e t u r n i n g  home. T h e  a p p e l l a n t  

admitted to  h i s  c o u s i n  t h a t  i f  t h e  v i c t i m  of t h e i r  " f i g h t "  w a s n ' t  



d e a d ,  h e ' d  w i sh  h e  was. T h e s e  f a c t s ,  t a k e n  i n  t h e i r  t o t a l i t y ,  

s u b s t a n t i a t e  t h e  f i n d i n g  t h a t  t h i s  murder was commit ted  i n  a 

c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  manner.  D e f e n s e  n e v e r  a s s e r t e d  

any  p r e t e n s e  o f  moral or l e g a l  j u s t i f i c a t i o n  a s  t h e r e  is none.  

T h e r e f o r e ,  t h e  j u d g e  d i d  n o t  e r r  i n  so f i n d i n g ,  or i n  a l l o w i n g  

t h e  j u r y  t o  c o n s i d e r  t h e  a p p l i c a b i l i t y  o f  t h a t  a g g r a v a t i n g  

c i r c u m s t a n c e .  

The  j u r y  was a d e q u a t e l y  i n s t r u c t e d  t h a t  t h e y  were to 

e v a l u a t e  t h e  e v i d e n c e  t o  d e c i d e  t h e  e x i s t e n c e  o f  any  a g g r a v a t i n g  

and  m i t i g a t i n g  f a c t o r s  t h e m s e l v e s  (R.622-623) . They were f u r t h e r  

admonished t h a t  t h e  s t a t e  c o n t e n d e d  f o u r  a g g r a v a t i n g  

c i r c u m s t a n c e s  e x i s t e d  and t h a t :  

You c a n  reject  t h a t  or accept it a s  you  see 
f i t .  Maybe f o u r  d o n ' t .  The S t a t e ' s  
c o n t e n t i o n  is t h a t  t h e  e v i d e n c e  h a s  shown 
w i t h o u t  any  d o u b t  t h a t  f o u r  o u t  o f  t h e  n i n e  
a g g r a v a t i n g  c i r c u m s t a n c e s  a p p l y .  

I n  f a c t ,  t h e  j u r y  was i n v i t e d  to  c o n s i d e r  c o l d ,  c a l c u l a t e d  and 

p r e m e d i t a t e d  and h e i n o u s ,  a t r o c i o u s  and c r u e l  a s  o n l y  o n e  

a g g r a v a t i n g  c i r c u m s t a n c e  (R.627) . C o n t r a r y  t o  a p p e l l a n t ' s  

a s s e r t i o n ,  t h e y  were i n  n o  way m i s l e d  by t h e  i n t i m a t i o n  t h a t  t h e  

e x i s t e n c e  o f  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  had  b e e n  p r e d e t e r m i n e d  

and t h a t  t h e y  were c o n s t r a i n e d  t o  a g r e e  w i t h  t h e  s t a t e  and 

j u d g e ' s  f i n d i n g s .  Whi le  t h e r e  is a u t h o r i t y  f o r  t h e  g i v i n g  o f  

o n l y  t h o s e  i n s t r u c t i o n s  s u p p o r t e d  by  t h e  e v i d e n c e ,  see Byrd v .  

S t a t e ,  4 8 1  So.2d 468 ( F l a .  1 9 8 5 ) ,  t h e r e  is no  a u t h o r i t y  f o r  

a p p e l l a n t ' s  a rgumen t  t h a t  t h e  d e f e n d a n t  was harmed b e c a u s e  t h e  



j u r y  knew o t h e r  a g g r a v a t i n g  c i r c u m s t a n c e s  had b e e n  r e j e c t e d  as 

n o t  a p p l i c a b l e .  

A s  s t a t e d  p r e v i o u s l y ,  t h e  j udge  d i d  n o t  e r r  i n  f i n d i n g  t h e  

e x i s t e n c e  o f  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e .  The f i n d i n g s  of t h e  

t r i a l  j udge  o n  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  are 

f a c t u a l  f i n d i n g s  which s h o u l d  n o t  b e  d i s t u r b e d  u n l e s s  t h e r e  is a 

l a c k  o f  c o m p e t e n t  e v i d e n c e  t o  s u p p o r t  such  f i n d i n g .  S i r e c i  v. 

S t a t e ,  399 So.2d 964 ( F l a .  1981)  and L u c a s  v.  S t a t e ,  s u p r a .  S e e ,  

Mason v. S t a t e ,  438 So.2d 374 ( F l a .  1 9 8 3 ) ;  S q u i r e s  v .  S t a t e ,  450 

So.2d 208 ( F l a .  1984)  ; O I C a l l a q h a n  v. S t a t e ,  4 6 1  So.2d 1354 ( F l a .  

1 9 8 4 ) ;  H i l l  v.  S t a t e ,  422 So.2d 816 ( F l a .  1982)  and J e n t  v. 

S t a t e ,  408 So.2d 1024 ( F l a .  1981)  where  t h i s  C o u r t  h a s  uphe ld  

f i n d i n g s  of c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  c i r c u m s t a n c e s .  A s  

i n  t h e s e  cases, t h e  f i n d i n g  s h o u l d  b e  s u p p o r t e d  i n  t h i s  case. 

S h o u l d  t h i s  C o u r t  f i n d  t h a t  c o l d ,  c a l c u l a t e d  and 

p r e m e d i t a t e d  c i r c u m s t a n c e s  d i d  n o t  e x i s t ,  a p p e l l a n t  is n o t  

e n t i t l e d  to  r e s e n t e n c i n g .  I t  is w e l l - e s t a b l i s h e d  t h a t  d e a t h  is 

t h e  a p p r o p r i a t e  s e n t e n c e  where  t h e r e  are o n e  or more a g g r a v a t i n g  

c i r c u m s t a n c e s  and no m i t i g a t i n g  c i r c u m s t a n c e s .  S e e ,  i.e., B l a n c o  

v .  S t a t e ,  452 So.2d 520 ( F l a .  1 9 8 4 ) ;  S i r e c i ,  s u p r a ;  A l f o r d  v. 

S t a t e ,  307 So.2d 433 ( F l a .  1 9 7 5 ) .  Even i n  a case where o n e  

a g g r a v a t i n g  c i r c u m s t a n c e  found by t h e  t r i a l  j u d g e  t o  e x i s t  is 

found n o t  t o  e x i s t  by t h i s  C o u r t ,  d e a t h  is s t i l l  t h e  a p p r o p r i a t e  

s e n t e n c e .  S e e ,  i .e. ,  Armstronq v .  S t a t e ,  429 So.2d 287 ( F l a .  

1983)  and Antone  v.  S t a t e ,  382 So .2d  1205 ( F l a .  1 9 8 0 ) .  S e e  

also, B a r c l a y  v .  F l o r i d a ,  463 U.S. 939 ,  1 0 3  S . C t .  3418, 77 



L.Ed.2d 1134 ,  r e h ' g  d e n i e d ,  463 U.S. 874 ,  104 S . C t .  209 ,  78 

L.Ed.2d 185  ( 1 9 8 3 ) .  

A p p e l l a n t  a r g u e s  t h a t  i n  N i b e r t  v .  S t a t e ,  - So.2d - ( F l a . ,  

May 7 ,  1987)  [12 F.L.W. 2251 t h i s  C o u r t  i m p l i e d l y  r e c e d e s  from 

t h e  " E l l e d q e  r u l e " ,  and u r g e s  a beyond a  r e a s o n a b l e  d o u b t  

s t a n d a r d  for p r o v i n g  t h e  c o u r t  d i d  n o t  r e l y  o n  a n  i m p e r m i s s i b l e  

a g g r a v a t i n g  c i r c u m s t a n c e  i n  a f f i r m i n g  a d e a t h  p e n a l t y .  However, 

t h i s  is n o t  t h e  s t a n d a r d  a p p l i e d  by t h i s  C o u r t  as l a t e  as J u l y  9 ,  

1987.  I n  Rogers v.  S t a t e ,  - So.2d - ( F l a .  J u l y  9 ,  1987)  [12 

F.L.W. 3681 t h e  s t a n d a r d  for r e v e r s a l  of a c o n v i c t i o n  where some 

a g g r a v a t i n g  c i r c u m s t a n c e s  were found  n o t  t o  e x i s t  and some 

m i t i g a t i n g  c i r c u m s t a n c e s  were found  to  have  r e q u i r e d  

c o n s i d e r a t i o n  is s t a t e d  as follows: 

R e v e r s a l  of R o g e r ' s  c o n v i c t i o n  is p e r m i t t e d  
o n l y  i f  t h i s  C o u r t  c a n  s a y  t h a t  t h e  e r rors  i n  
we igh ing  a g g r a v a t i n g  and m i t i g a t i n g  fac tors ,  
if c o r r e c t e d ,  r e a s o n a b l y  c o u l d  have  r e s u l t e d  
i n  a lesser s e n t e n c e .  I f  t h e r e  is no 
l i k e l i h o o d  of a d i f f e r e n t  s e n t e n c e ,  t h e  error 
must b e  deemed h a r m l e s s .  S e e  State v. 
D i G u i l i o ,  4 9 1  So.2d 1129 ,  1138 ( F l a .  1 9 8 6 ) .  

Rogers, s u p r a  a t  372.  

I n  t h i s  case w e  h a v e  a man who h a s  p r e v i o u s l y  been  c o n v i c t e d  

of a v i o l e n t  f e l o n y  murder d u r i n g  y e t  a n o t h e r  r o b b e r y .  W e  have  a 

d e f e n d a n t  who s t a b b e d  o n e  hundred  t e n  times and b i t  h i s  v i c t i m  i n  

o r d e r  to  a f fec t  t h e  murder .  T h e r e  is no  a s s e r t i o n  t h a t  any 

m i t i g a t i n g  c i r c u m s t a n c e s  s h o u l d  h a v e  been  c o n s  i d e r e d  . T h e r e f o r e ,  

t h e r e  is no  r e a s o n a b l e  l i k e l i h o o d  t h a t  had t h e  t r i a l  c o u r t  n o t  

c o n s i d e r e d  t h e  murder c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  t h a t  t h e y  

would h a v e  found  t h e  non-ex i s t e n t  m i $  i g a t  i n g  c i r c u m s t a n c e s  



ou twe ighed  t h e  t h r e e  r e m a i n i n g  a g g r a v a t i n g  c i r c u m s t a n c e s .  

A c c o r d i n g l y ,  a p p e l l a n t  is n o t  e n t i t l e d  to  t h e  r e v e r s a l  o f  h i s  

s e n t e n c e  or r e s e n t e n c i n g .  



ISSUE V I I  ( r e s t a t e d )  

WHETHER THE TRIAL COURT ERRED I N  FINDING THE 
AGGRAVATING CIRCUMSTANCES THAT THE MURDER WAS 
COMMITTED DURING THE COMMISSION OF A ROBBERY 
APPLICABLE TO THIS CASE. 

A p p e l l a n t  c h a l l e n g e s  t h e  u t i l i z a t i o n  o f  t h e  a g g r a v a t i n g  

f a c t o r  t h a t  t h e  murder was committed d u r i n g  t h e  commission of  a 

robbery  when t h a t  robbery  is t h e  under ly ing  f e l o n y  o f  t h e  f e l o n y  

murder o f  which he was c o n v i c t e d .  I t  shou ld  be noted  t h a t  t h e  

a p p l i c a b i l i t y  o f  t h i s  f a c t o r  was n o t  c h a l l e n g e d  a t  t r i a l  by any 

s o r t  o f  o b j e c t i o n .  B e s i d e s  t h a t ,  t h i s  argument h a s  e x p r e s s l y  

been r e j e c t e d  by bo th  t h i s  Cour t  and our  F e d e r a l  C i r c u i t  Cour t .  

T h i s  Cour t  r e j e c t e d  t h e  argument t h a t  a l l o w i n g  a g g r a v a t i o n  

on t h i s  f a c t o r  a u t o m a t i c a l l y  c r e a t e d  a presumpt ion  t h a t  d e a t h  is 

t h e  a p p r o p r i a t e  p e n a l t y  f o r  t h o s e  c o n v i c t e d  o f  f e l o n y  murder, b u t  

n o t  f o r  t h o s e  c o n v i c t e d  o f  p r e m e d i t a t e d  murder, i n  Menendez v. 

S t a t e ,  419 So.2d 312 ( F l a .  1 9 8 2 ) .  The r e a s o n a b l e n e s s  o f  t a k i n g  

i n t o  accoun t  a s  an  a g g r a v a t i n g  c i r c u m s t a n c e  t h e  f a c t  t h a t  t h e  

murder was committed d u r i n g  t h e  commission o f  a n o t h e r  serious 

f e l o n y  was a f f i r m e d  i n  White v. S t a t e ,  403 So.2d 331, 336 ( F l a .  

1 9 8 1 ) ,  c i t i n g  S t a t e  v. Dixon, 283 So.2d 1 ( F l a .  1973) .  

I n  Brown v. S t a t e ,  473 So.2d 1260 ( F l a .  1985) t h i s  Cour t  

g o t  even more s p e c i f i c  a s  to  t h i s  argument when it s a i d :  

[17] A p p e l l a n t  a lso  a r g u e s  t h a t  r e l y i n g  
upon t h e  murder be ing  committed i n  t h e  course 
of  a b u r g l a r y  as  an a g g r a v a t i n g  c i r c u m s t a n c e  
was improper because  t h e  b u r g l a r y  a lso 
s u p p l i e s  an e s s e n t i a l  e lement  o f  t h e  murder 
c o n v i c t  ion  under t h e  f e l o n y  murder d o c t r i n e .  
Even i f  t h e  premise  o f  t h i s  argument-- that  t h e  



murder c o n v i c t  i o n  res ts  upon t h e  fe lony-murder  
d o c t r i n e - - w e r e  correct ,  t h e  a rgument  would b e  
w i t h o u t  mer it. A p p l i c a t i o n  o f  t h e  commission-  
d u r  i n g - f e l o n y  a g g r a v a t i n g  c i r c u m s t a n c e  is 
p e r m i s s i b l e  e v e n  t hough  t h e  murder c o n v i c t  i o n  
i t s e l f  rests  o n  t h e  fe lony-murder  d o c t r i n e  and 
b o t h  are b a s e d  o n  t h e  same f e l o n y .  W h i t e  v. 
State, 403 So.2d a t  335-36. 

Brown, a t  1267.  

L i k e w i s e ,  t h e  E l e v e n t h  C i r c u i t  h a s  r e j e c t e d  a p p e l l a n t ' s  

a rgument .  See P o r t e r  v. Wa inwr iqh t ,  805 F.2d 9 3 0 ,  943  ( 1 1 t h  C i r .  

1986 )  f n .  1 5  c i t i n g  Henry v .  Wa inwr igh t ,  7 2 1  F.2d 990 ,  996  ( 1 1 t h  

C i r .  1 9 8 3 ) ,  cer t .  d e n i e d ,  466 U.S. 993 ,  104 S .C t .  2374 ,  80  

L.Ed.2d 846 (1984 )  ; Adams v .  Wa inwr iqh t ,  709 F.2d 1443  ( 1 1 t h  C i r .  

1 9 8 3 ) ,  cer t .  d e n i e d  464 U.S. 1063 ,  104 S .C t .  745 ,  79 L.Ed.2d 203.  

T h i s  C i r c u i t  h a s  c o n s i s t e n t l y  r e f u s e d  t o  a d o p t  t h e  h o l d i n g  

o f  t h e  E i g h t h  C i r c u i t  i n  C o l l i n s  v .  L o c k h a r t ,  754 F.2d 258 ,  cer t  

d e n i e d ,  8 8  L.Ed.2d 475 ( 1 9 8 5 ) ,  w i t h  r e a s o n .  T h a t  C o u r t ' s  

r e a s o n i n g  m i s a p p r e h e n d s  Godf r ey  v .  Georgia, 446 U.S. 420 ,  100 

S . C t .  1759 ,  64 L.Ed.2d 398 (1980 )  and i g n o r e s  Enmund v.  F l o r i d a ,  

458 U.S. 782 ,  102  S .Ct .  3368 ,  7 3  L.Ed.2d 1140 ( 1 9 8 2 ) .  

The v i c e  condemned i n  G o d f r e y ,  s u p r a  was t h a t  t h e r e  was b u t  

o n e  s t a t u t o r y  a g g r a v a t i n g  f a c t o r  and t h a t  f a c t o r  was i n t e r p r e t e d  

by  t h e  S t a t e  Supreme C o u r t  t o  r e n d e r  i n d i s t i n g u i s h a b l e  t h o s e  

e l i g i b l e  f o r  t h e  d e a t h  p e n a l t y  and a l l  o t h e r s  g u i l t y  o f  murder .  

F l o r i d a  d o e s  n o t  asser t  t h a t  it may impose a d e a t h  p e n a l t y  m e r e l y  

o n  o n e  who commits a p r e m e d i t a t e d  murder ;  and ,  F l o r i d a  l a w  

r e q u i r e s  t h e  p r e s e n c e  o f  a t  l e a s t  o n e  o f  s e v e r a l  enumera t ed  

s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  (§921 .141 (a )  - ( i )  , F l a .  S t a t . )  and 



f i n d i n g s  by t h e  t r i a l  j u d g e  t h a t  t h e  a g g r a v a t i n g  f a c t o r s  o u t w e i g h  

what  may have  been  found  a s  m i t i g a t i n g .  

Enmund, s u p r a  is grounded  o n  t h e  premise t h a t  w h i l e  s t a t e s  

may d e c l a r e  it is f i r s t  d e g r e e  murder t o  p a r t i c i p a t e  i n  a f e l o n y  

murder ,  it is n o t  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  t o  impose a 

s e n t e n c e  o f  d e a t h  f o r  such  crime u n l e s s  t h e  d e f e n d a n t  a l s o  

k i l l e d ,  i n t e n d e d  to  k i l l  or c o n t e m p l a t e d  t h e  u s e  o f  l e t h a l  

f o r c e .  T h i s  r e q u i r e m e n t  s e r v e s  t o  i n s u r e  t h a t  n o t  e v e r y o n e  

g u i l t y  o f  p a r t i c i p a t i n g  i n  a f e l o n y  murder is e l i g i b l e  f o r  t h e  

d e a t h  p e n a l t y ;  t h e  r e q u i r e m e n t  of i n t e n t  t o  k i l l  p e r m i s s i b l y  

c i r c u m s c r  i b e s  t h e  c l a s s  o f  p e r s o n s  e l i g i b l e  f o r  d e a t h .  

C o l l i n s '  p r o h i b i t i o n  o f  t h e  c o n s i d e r a t i o n  of r o b b e r y  a s  a n  

a g g r a v a t i n g  f a c t o r  a s  i m p e r m i s s i b l e  n o t  o n l y  m i s c o n s t r u e s  

Godf rey ,  s u p r a  and i g n o r e s  Enmund, s u p r a  b u t  it c o n f l i c t s  w i t h  

P r o f f i t t  v .  F l o r i d a ,  428 U.S. 2 4 2 ,  96 S .C t .  2960 ,  49 L.Ed.2d 9 1 3  

( 1 9 7 6 ) .  P r o f f  i tt  uphe ld  t h e  F l o r i d a  s t a t u t e  and was a c a s e  

w h e r e i n  o n e  o f  t h e  a g g r a v a t i n g  f a c t o r s  found  was t h e  homic ide  was 

commit ted  i n  t h e  c o u r s e  o f  a f e l o n y  ( b u r g l a r y )  . 
A d d i t  i o n a l l y ,  it would b e  i r r a t i o n a l  t o  c o n s i d e r  t h e  

i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  f o r  a d e f e n d a n t  w i t h o u t  

c o n s i d e r i n g  t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e .  

Even i f  t h i s  C o u r t  f i n d s  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  was 

i m p r o p e r l y  c o n s i d e r e d ,  t h e  error is h a r m l e s s  i n  t h a t  t h r e e  o t h e r  

a g g r a v a t i n g  and no m i t i g a t i n g  c i r c u m s t a n c e s  were found .  S e e  

Armst ronq ,  s u p r a ;  Roqers, s u p r a ,  and B a r c l a y ,  s u p r a .  



ISSUE V I I I  ( r e s t a t e d )  

WHETHER THE TRIAL COURT ERRED I N  FINDING THE 
MURDER WAS ESPECIALLY HEINOUS, ATROCIOUS OR 
CRUEL. 

A p p e l l a n t  c o n t e n d s  t h a t  t h e  e v i d e n c e  d o e s  n o t  s u p p o r t  t h e  

f i n d i n g  t h a t  t h e  murder  o f  Walter Shonyo  was e s p e c i a l l y  h e i n o u s ,  

a t r o c i o u s  or c r u e l .  T h i s  a s s e r t i o n  is b e l i e d  by t h e  f a c t s .  

Shonyo  was a l o n e  i n  a n  i s o l a t e d  area when h e  was a p p r o a c h e d  

and  k i l l e d ,  which  i n  i t s e l f  is t e r r i f y i n g .  H e  was n o t  a young 

man, be tween  f i f t y  and s i x t y  y e a r s  o l d .  H i s  a t t a c k e r  was young 

and  much l a r g e r  t h a n  he .  Shonyo  was f o r c e d  f r o m  a s i t t i n g  

p o s i t i o n  i n  t h e  d r i v e r s '  seat  o f  h i s  t r u c k  to  t h e  p a s s e n g e r  s i d e ,  

a p p a r e n t l y  t o  t h e  f l o o r ,  where  h e  was s t a b b e d  o n e  hund red  t e n  

times i n  t h e  s i d e ,  back  and f a c e .  

Some o f  t h e  s t a b  wounds were o n  h i s  arm; d e f e n s i v e  wounds 

(R.204) .  The  s t a b s  were i n f l i c t e d  w i t h  a g r e a t  d e a l  o f  f o r c e ,  

enough to  c a u s e  b r u i s i n g  and f r a c t u r i n g  of h i s  r i b s  (R.206,  

2 3 3 ) .  T h e r e  is no  d o u b t  t h a t  t h e r e  was p a i n  a s s o c i a t e d  w i t h  h i s  

wounds (R.209) . Mr. Shonyo  a l so  s u f f e r e d  t h e  p a i n  o f  a human 

b i t e  (R .204 ) .  

Whi l e  t h e  d o c t o r  who p e r f o r m e d  t h e  a u t o p s y  f e l t  h e  was a l i v e  

f o r  a l l  o n e  h u n d r e d  t e n  s t a b s ,  it is clear t h a t  h e  was a l i v e  f o r  

some o f  them. Even i f  D r .  Baden is b e l i e v e d  and  Shonyo  d i e d  s o o n  

a f t e r  t h e  s t a b b i n g s  began ,  e v e n  m i l l i - s e c o n d s  b e t w e e n  s t a b s  is a 

l o n g  t i m e  t o  c o n t e m p l a t e  d e a t h .  Any s t a b  a f t e r  t h e  f i r s t  is e v e n  

t h a t  more p a i n f u l  and f r i g h t e n i n g  to  a s c a r e d ,  b e l e a g u r e d  v i c t i m .  

I n  Hansborouqh  v .  S t a t e ,  - So.2d - ( F l a .  J u n e  1 8 ,  1 9 8 7 )  



[12 F.L.W. 3051,  t h i s  c o u r t  u p h e l d  a  f i n d i n g  o f  h e i n o u s ,  

a t r o c i o u s  and c r u e l  i n  a  s i t a u t i o n  q u i t e  l i k e  t h i s  one .  One o f  

t h e  r e a s o n s  t h e  c o u r t  u p h e l d  t h e  f i n d i n g  was b e c a u s e  t h e  f a c t  

t h a t  some o f  t h e  v i c t i m ' s  30-some s t a b  wounds were d e f e n s i v e .  

T h i s ,  t h e  c o u r t  r e a s o n e d ,  showed s h e  was aware o f  what  was 

happen ing  to  h e r .  Some o f  M r .  S h o n y o ' s  wounds were d e f e n s i v e .  

Ano the r  o f  t h e  r e a s o n s  u t i l i z e d  to  uphold  t h i s  a s  a n  a g g r a v a t i n g  

c i r c u m s t a n c e  was t h e  f a c t  t h a t  t h e  t e s t i m o n y  i n d i c a t e d  t h e  v i c t i m  

d i d  n o t  d i e ,  or e v e n  n e c e s s a r  i ly lose c o n s c i o u s n e s s  i n s t a n t l y ;  

n e i t h e r  d i d  Mr. Shonyo. S e e  a l s o ,  R o b e r t s  v .  S t a t e ,  - So.2d 

( F l a .  J u l y  2 ,  1987)  [12 F.L.W. 3251 which c i t es  Heiney  v.  S t a t e ,  

447 So.2d 210 ( F l a .  1984)  cer t .  d e n i e d ,  469 U.S. 920 ,  105 S .C t .  

303 ,  8 3  L.Ed.2d 237 ( 1 9 8 4 ) .  

T h i s  C o u r t  h a s  found s t a b b i n g  d e a t h s  i n  f a r  less e g r e g i o u s  

c i r c u m s t a n c e s  h e i n o u s ,  a t r o c i o u s  and c r u e l .  S e e ,  N i b e r t  v .  

S t a t e ,  s u p r a ,  where  s e v e n t e e n  s t a b  wounds was found h e i n o u s ,  

a t r o c i o u s  and c r u e l .  

The f a c t  t h a t  t h e  v i c t i m  l i n g e r e d  f o r  s e v e r a l  m i n u t e s ,  

c o n s c i o u s  o f  impending d e a t h ,  a r e  f a c t o r s  t h e  c o u r t  s h o u l d  

c o n s i d e r  i n  d e t e r m i n i n g  h e i n o u s ,  a t r o c i o u s  or c r u e l .  S e e ,  

F u n c h e s s  v.  S t a t e ,  3 4 1  So.2d 762 ( F l a .  1976)  ; Knigh t  v. S t a t e ,  

338 So.2d 2 0 1  ( F l a .  1 9 7 6 ) ;  Washing ton  v. S t a t e ,  362 So.2d 658 

( F l a .  1978)  and P h i l l i p s  v .  S t a t e ,  476 So.2d 194 ( F l a .  1 9 8 5 ) .  

T h e r e  is e v e r y  i n d i c a t i o n  t h a t  W a l t e r  Shonyo l i n g e r e d  l o n g  enough 

to  b e  c o n s c i o u s  o f  impending d e a t h .  

F o r  t h e s e  r e a s o n s ,  t h e  lower c o u r t  d i d  n o t  e r r  i n  f i n d i n g  



t h e  h e i n o u s ,  a t r o c i o u s  and c r u e l  n a t u r e  o f  t h i s  murder  

c o n s t i t u t e d  a n  a g g r a v a t i n g  c i r c u m s t a n c e .  S h o u l d  t h i s  C o u r t ,  

however ,  f i n d  t h i s  c i r c u m s t a n c e  i n a p p l i c a b l e ,  d e a t h  is st ill t h e  

a p p r o p r i a t e  s e n t e n c e .  T h e r e  were no  m i t i g a t i n g  c i r c u m s t a n c e s  

found;  t h e r e  are a t  l eas t  t h r e e  v a l i d  a g g r a v a t i n g  

c i r c u m s t a n c e s .  Under t h e s e  c i r c u m s t a n c e s ,  a s e n t e n c e  o f  d e a t h  is 

p r o p e r .  Arms t rong  v .  S t a t e ,  s u p r a  and  Antone  v.  S t a t e ,  s u p r a .  



ISSUE I X  ( r e s t a t e d )  

WHETHER THE EVIDENCE I S  SUFFICIENT TO SUPPORT 
IMPOSITION OF THE DEATH PENALTY. 

A p p e l l a n t ,  r e l y i n g  on  h i s  a rgument  t h a t  t h e  t e s t i m o n y  o f  t h e  

s t a t e ' s  o d o n t o l o g  ist is u n r e l i a b l e ,  asserts t h a t  t h e  e v i d e n c e  i n  

t h i s  case is i n s u f f i c i e n t  t o  s u p p o r t  i m p o s i t i o n  o f  t h e  d e a t h  

p e n a l t y .  Whi le  t h e  e v i d e n c e  o f  t h e  b i t e  mark e x p e r t s  d i d  

c o n f l i c t ,  and t h e  s t o r y  t o l d  by  t h e  s t a t e  w i t n e s s e s  c o n f l i c t e d  

w i t h  t h e  s t o r y  urged  by  t h e  d e f e n d a n t ,  it is n o t  t h e  p r o v i n c e  o f  

t h i s  C o u r t  t o  r ewe igh  c o n f l i c t i n g  t e s t i m o n y .  T i b b s  v .  S t a t e ,  397 

So.2d 1120 ( F l a .  1 9 8 1 ) ,  a f f i r m e d  457 U.S. 3 1 ,  102 S .C t .  2211 ,  72 

L.Ed.2d 652 ( 1 9 8 2 ) .  R a t h e r ,  it is w i t h i n  t h e  p r o v i n c e  o f  t h e  

j u r y  t o  d e t e r m i n e  t h e  c r e d i b i l i t y  o f  w i t n e s s e s  and t o  r e s o l v e  

f a c t u a l  c o n f l i c t s .  J e n t  v. S t a t e ,  408 So.2d 1024 ( F l a .  1 9 8 1 ) ,  

ce r t .  d e n i e d ,  457 U.S. 1111, 102 S .C t .  2916,  73  L.Ed.2d 1322 

(1982)  . O b v i o u s l y ,  t h e  j u r y  r e s o l v e d  any c o n f l i c t i n g  e v i d e n c e  i n  

t h i s  case a g a i n s t  t h e  d e f e n d a n t  and i n  f a v o r  o f  t h e  s ta te .  

Where, as h e r e ,  t h e  j u r y ' s  v e r d i c t  is s u p p o r t e d  by 

c o m p e t e n t ,  s u b s t a n t i a l  e v i d e n c e ,  t h e  j u r y ' s  f i n d i n g  w i l l  n o t  b e  

d i s t u r b e d  o n  appeal. S e e  Melendez v. S t a t e ,  498 So.2d 1258 ( F l a .  

1986)  . U n l i k e  t h e  e v i d e n c e  i n  Melendez,  which J u s t i c e  B a r k e t t  

found n o t  t o  r i se  t o  t h e  l e v e l  o f  c e r t a i n t y  n e c e s s a r y  t o  s u p p o r t  

i m p o s i t i o n  o f  d e a t h ,  t h e  e v i d e n c e  i n  t h i s  case d o e s  n o t  rest  

s o l e l y  o n  t h e  u n c o r r o b o r a t e d  t e s t i m o n y  o f  a c o n v i c t e d  f e l o n .  

N e i t h e r ,  a s  u r g e d  by a p p e l l a n t ,  d o e s  t h e  case rest  s o l e l y  on t h e  

" u n r e l i a b l e "  t e s t i m o n y  o f  t h e  s t a t e ' s  b i t e  mark e x p e r t .  



The c o n f l i c t  i n  t h e  b i t e  mark e v i d e n c e  is e x a c t l y  t h e  sort  

o f  e v i d e n c e  a  j u r y  is cha rged  w i t h  r e s o l v i n g .  I n  t h i s  c a s e ,  t h e  

s t a t e ' s  o d o n t o l o g i s t  e x p l a i n e d  to  t h e  j u r y  how he  went a b o u t  

matching b i t e  marks to  p e o p l e ' s  t e e t h .  H e  p h y s i c a l l y  showed t h e  

j u r y  how he  compared t h e  p i c t u r e  o f  t h e  b i t e  mark to p l a s t e r  

c a s t s  o f  t h e  d e f e n d a n t ' s  t e e t h .  They were a b l e  t o  see f o r  

t h e m s e l v e s  and d e c i d e  whether  t h e y  t h o u g h t  t h e  d e f e n d a n t  had 

indeed  b i t t e n  t h e  v i c t i m .  The d e f e n s e  o d o n t o l o g i s t  d i d  n o t  

b e l i e v e  t h e  d e f e n d a n t  had l e f t  t h e  b i t e  mark, b u t  c o u l d n ' t  

p o s i t i v e l y  r u l e  o u t  t h e  d e f e n d a n t .  The j u r y  had b e f o r e  them t h e  

t e s t i m o n y ,  t h e  impeachment, and t h e  p h y s i c a l  e v i d e n c e  from which 

t h e y  made t h e i r  d e c i s i o n .  T h i s  C o u r t  c a n n o t  reweigh  t h i s  

e v i d e n c e  s i n c e  it d o e s  n o t  have  t h e  a d v a n t a g e  o f  t h e  p h y s i c a l  

e v i d e n c e .  

B e s i d e s  t h e  f a c t  t h a t  t h i s  C o u r t  d o e s  n o t  have  b e n e f i t  o f  

t h e  same e v i d e n c e ,  it is unknown whether  t h e  j u r y  a c t u a l l y  found 

t h e  d e f e n d a n t  i n f l i c t e d  t h e  b i t e  mark. The v e r d i c t  d o e s  n o t  r e l y  

s o l e l y  on  t h e  b i t e  mark e v i d e n c e .  Thus,  w i t h o u t  knowing whether  

t h e  b i t e  mark was t h e  coup  d e  g r a c e  c o n v i n c i n g  t h e  j u r y  to  v o t e  

to  impose t h e  d e a t h  p e n a l t y ,  it would b e  error to  r e v e r s e  t h e i r  

d e c i s i o n .  

A s i d e  f rom t h e  b i t e  mark e v i d e n c e ,  o t h e r  e v i d e n c e  e x i s t s  

which is s u f f i c i e n t  to  s u p p o r t  b o t h  t h e  v e r d i c t  and t h e  

s e n t e n c e .  I n  t h e  e a r l y  morning h o u r s  o f  May 1, 1986,  Willie 

M i t c h e l l  r e t u r n e d  home w i t h  h i s  s h i r t  soaked  i n  b lood  (R.70, 8 0 ,  

89,  9 3 ) .  H e  e x p l a i n e d  t h a t  h e ' d  been  i n  a  f i g h t  i n  a  b a r ,  b u t  



h i s  i n j u r i e s  were i n c o n s i s t e n t  w i t h  t h e  amount o f  b lood  on  h i s  

c l o t h e s  (R.71, 8 9 ,  149 ,  4 5 9 ) .  M i t c h e l l  was c a r r y i n g  a box 

c o n t a i n i n g ,  among o t h e r  items: tools, jumper c a b l e s ,  books,  a 

r a d i o ,  and a jacket. A p p e l l a n t  was wear ing  a watch (R.68, 88 ,  

183-184) .  A l l  o f  t h e s e  items were i d e n t i f i e d  a s  b e l o n g i n g  to  t h e  

v i c t i m ,  W a l t e r  Shonyo (R.  114-119) .  

When M i t c h e l l  a r r i v e d  a t  h i s  c o u s i n ' s  a p a r t m e n t  h e  a c t e d  

ne rvous ,  s c a r e d ;  h e  t u r n e d  o u t  t h e  l i g h t s  and peeped o u t  t h e  

windows (R.72, 8 9 ) .  H e  s l e p t  i n  t h e  a p a r t m e n t  t h a t  n i g h t  and a 

smal l  k n i f e  w i t h  b lood  on it was l a t e r  found by some o f  t h e  o t h e r  

r e s i d e n t s  (R.91, 4 5 5 ) .  A p p e l l a n t  a d m i t t e d  he  c a r r i e d  a small 

k n i f e  (R.475) .  N e i t h e r  a p p e l l a n t ' s  c l o t h e s  nor  t h e  k n i f e  were 

r e c o v e r e d  (R.94) .  

M i t c h e l l  t e s t i f i e d  h i m s e l f  t h a t  h e  had s t o l e n  t h e  box o f  

tools and o t h e r  t h i n g s  out  o f  t h e  v i c t i m ' s  t r u c k  which h e  had 

happened across w h i l e  o u t  shopping  f o r  crack c o c a i n e .  H e  

t e s t i f i e d  t h a t  h e  had found t h e  watch on t h e  ground n e a r  t h e  

t r u c k  and had p i c k e d  it up (R.463, 466, 478-480).  M i t c h e l l  s a i d  

t h e  t r u c k  was unoccupied  b u t  t h a t  h e  had l e a n e d  way i n s i d e  

t h r o u g h  t h e  d r i v e r s  d o o r ,  r e t r i e v e d  t h e  v i c t i m ' s  jacket f rom t h e  

f l o o r b o a r d  and "went t h r o u g h  t h e  t r u c k  p r e t t y  good". H e  d i d  n o t  

ment ion s e e i n g  any b lood  i n  t h e  t r u c k  (R.466. 478-480) . Two pa lm 

p r i n t s  i n  b l o o d ,  which matched M i t c h e l l ' s ,  were found o n  t h e  s e a t  

c o v e r s  i n  t h e  t r u c k  (R.339-342). 

Walter S h o n y o ' s  body was found i n  a p a r k i n g  l o t  (R.41-44, 

49-51, 53-56) l o c a t e d  somewhere between h i s  p l a c e  o f  employment, 



where  h e ' d  b e e n  s e e n  as l a t e  as 12:30 a.m. May 1, 1985  (R .34 ) ,  

and where  h i s  t r u c k  was r e c o v e r e d ,  which  was i n  t h e  ne ighbo rhood  

close to  Willie M i t c h e l l ' s  r e s i d e n c e  (R.130,  176-178) .  The t r u c k  

c o n t a i n e d  a g r e a t  d e a l  o f  b l o o d  o n  t h e  w i n d s h i e l d  and f l o o r b o a r d  

(R.131,  176-178,  2 5 0 ) .  The  b l o o d  o n  t h e  j a c k e t ,  which  b e l o n g e d  

to  Shonyo  b u t  was r e c o v e r e d  f r o m  t h e  d e f e n d a n t ,  was o f  t h e  same 

t y p e  and  g e n e t i c  m a r k e r s  as t h e  v i c t i m ' s  (R.352) , as was t h e  

b l o o d  o n  t h e  seat  c o v e r  (R.354) . S h o n y o ' s  b l o o d  t y p e  and g e n e t i c  

m a r k e r s  were rare ,  and would b e  c o n s i s t e n t  w i t h  o n l y  200 p e o p l e  

i n  Tampa (R.353-354) . 
The  v i c t i m  d i e d  a f t e r  h a v i n g  b e e n  s t a b b e d  110  times i n  t h e  

l e f t  s i d e ,  back  and  f a c e  (R.202-203).  A g r e a t  d e g r e e  o f  

s p l a t t e r e d  b l o o d  would b e  a s s o c i a t e d  w i t h  s u c h  wounds (R .209 ) ,  

and S h o n y o ' s  body  and  s h i r t  were c o v e r e d  w i t h  b l o o d  (R.58, 6 0 ,  

1 2 2 ) .  

The  e v i d e n c e  i n  t h i s  case was o b v i o u s l y  s u f f i c i e n t  t o  

c o n v i n c e  t h e  j u r y  n o t  o n l y  o f  M i t c h e l l ' s  g u i l t ,  b u t  t h a t  h e  

d e s e r v e d  to  b e  s e n t e n c e d  to  d e a t h .  The e v i d e n c e  b e i n g  

s u f f i c i e n t ,  t h i s  C o u r t  s h o u l d  a f f  irm b o t h  t h e  c o n v i c t i o n  and t h e  

p e n a l t y .  
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