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PRELIMINARY STATEMENT 

Appe l l an t ,  WILLIE MITCHELL, J R . ,  was t h e  defendant  i n  

t h e  t r i a l  c o u r t ,  and w i l l  be  r e f e r r e d  t o  i n  t h i s  b r i e f  a s  a p p e l l a n t  

o r  by h i s  p roper  name. Appe l lee ,  t h e  S t a t e  of F l o r i d a ,  was t h e  

p rosecu t ion  and w i l l  be r e f e r r e d  t o  a s  t h e  s t a t e .  The r e c o r d  on 

appea l ,  which i n c l u d e s  t h e  t r i a l  t r a n s c r i p t ,  w i l l  be  r e f e r r e d  t o  

by u s e  of t h e  symbol "R". The supplementa l  r e c o r d  on a p p e a l ,  which 

i n c l u d e s  t h e  t r a n s c r i p t  of  t h e  j u r y  s e l e c t i o n  p roceed ing ,  w i l l  be 

r e f e r r e d  t o  by u s e  of t h e  symbol "SR". A l l  emphasis i s  s u p p l i e d  

u n l e s s  t h e  c o n t r a r y  i s  i n d i c a t e d .  



STATEMENT OF THE CASE 

Willie Mitchell, Jr. was charged by indictment returned 

May 14, 1986 with first degree murder in the death of Walter F.  Shonyo, 

and with armed robbery (R653-654). The Public Defender for the 

Thirteenth Circuit was permitted to withdraw on the basis of conflict 

of interest, and attorney Silvio Lufriu was appointed to represent 

appellant (R656-657) 

The case proceeded to trial on November 3-7, 1986, before 

Circuit Judge Harry Lee Coe I11 and a jury. The jury returned ver- 

dicts finding appellant guilty of felony murder first degree (R705) 

and armed robbery with a deadly weapon (R706). The penalty phase of 

the trial followed immediately after receipt of the guilt phase ver- 

dicts (see R604-610), and resulted in a 7-5 death recommendation 

(R707). Immediately after the jury was discharged, the trial court 

announced that he would follow the jury's recommendation, and that 

he found four aggravating and no mitigating circumstances (R638). 

The court adjudicated appellant guilty and imposed a sentence of 

I/ death- (R638,709-710). A week later, the trial court entered a 

written order setting forth his findings in support of the death 

sentence (R714-717). 

On November 17, 1986, defense counsel filed a timely motion 

for new trial (R723) and a req-uest to interview jurors (R721). These 

motions were stricken on November 21, 1986 (R643, SR1029-30). Notice of appeal 

was filed on December 3, 1986 (R733, see R749-750). 

J. 1 
- A sentence of ninety-nine years imprisonment was imposed on the 
armed robbery count (R638,713); this represented more than a fourteen- 
fold departure from the guidelines recommended sentence of 5 1/2-7 
years (R718-719). 



STATEMENT OF THE FACTS 

The evidence a t  t r i a l ,  a s  t o  both t h e  murder and robbery 

counts ,  was e n t i r e l y  c i r cums tan t i a l  (see R584-585). The s t a t e ' s  

theory of t h e  case was t h a t  appel lan t  k i l l e d  Walter Shonyo i n  t h e  

course of a  robbery (see R500 ,502 ,506-509 ,525-529 ,561 ,570-571) ,  pos- 

s i b l y  when he met with more r e s i s t a n c e  than he a n t i c i p a t e d  (R438,502, 

506-507). According t o  t h e  s t a t e ' s  hypothes is ,  appel lan t  b i t  Shonyo 

on t h e  upper arm during t h e  s t r u g g l e  (see R402,434,509). Appellant 

denied robbing or  k i l l i n g  anyone, but he admitted t h a t  he burglar ized  

Shonyo's abandoned t ruck  (R462-467,473-475). The defense theory of 

the  case was t h a t  Shonyo was murdered by someone e l s e ,  under circum- 

s tances (among them t h e  b i t e  mark) ind ica t ing  a  homosexual rage k i l l i n g  

(see R423-433,439-440,534-535,543-544,549,552556).  The evidence i s  

@ summarized a s  fol lows:  

Sam Manning i s  a  supervisor  a t  Fogarty Van Lines on 

Cumberland Avenue i n  Tampa (R8-9). Walter Shonyo worked t h e r e  a s  

a  n igh t  watchman (R9-10). Shonyo drove a  Chevrolet pickup t r u c k ;  

i n  between h i s  rounds, Shonyo would s i t  i n  h i s  parked t ruck  and 

read  (R13,15) . When Manning would d r ive  by t h e r e  a t  n igh t  (which 

he did about once a  week) he never saw anyone with Shonyo (R24, see  

R12-13). While making h i s  rounds, Shonyo c a r r i e d  a  c lock ,  which he 

would punch a t  var ious s t a t i o n s  (R14-15,28-29). 

When Manning a r r ived  a t  work on May 1, 1986, n e i t h e r  

Shonyo nor h i s  t ruck  was t h e r e  (R15). This was very unusual (R15). 

The p o l i c e  a r r i v e d ,  and some blood was found i n  t h e  parking l o t ,  a  

couple of f e e t  from where Shonyo always parked (R15-18). Some time * l a t e r ,  Manning was asked t o  come t o  t h e  p o l i c e  s t a t i o n  (R19). The 

d e t e c t i v e s  had been t r y i n g  unsuccessful ly  t o  open Shonyo's time c lock ,  

-3- 



and i n  t h e  process  had punched t h e  c lock  twice  (R19,28).  Manning, who 

h a d t h e m a s t e r k e y ,  h e l p e d t h e m o p e n t h e c l o c k a n d r e m o v e t h e t a p e  

(R19-20). The l a s t  t ime punched by Shonyo (excluding t h e  two punches 

made by t h e  d e t e c t i v e s )  was 2336 (11:36 p . m . ) ,  which, according t o  

Manning, a c t u a l l y  meant 12:36 a . m . ,  because t h e  c lock  had no t  y e t  

been a d j u s t e d  f o r  d a y l i g h t  sav ings  t ime (R21-23). 

Lenona Amato, a  p a t r o l  supe rv i so r  w i t h  London yard  S e c u r i t y ,  

was r e s p o n s i b l e  f o r  t h e  a r e a  around Meridian and Cumberland S t r e e t s  

(R30-31). Fogar ty  Van Lines  i s  i n  t h a t  a r e a ,  though they were n o t  

one of her  company's c l i e n t s  (R32,35). While working t h i s  r o u t e ,  

Ms. Amato came t o  recognize  Walter  Shonyo, though she d i d  no t  know him 

by name (R31). She would pas s  by Fogar ty  Van Lines t h r e e  o r  fou r  

t imes  a  n i g h t ,  and she would s e e  Shonyo's v e h i c l e  parked under a  l i g h t  

(R32). Shonyo would u s u a l l y  be r ead ing  a  magazine o r  newspaper, and 

Ms. Amato would wave t o  him a s  she passed by (R33). She never saw any- 

one wi th  Shonyo (R36) . 
On t h e  n i g h t  of A p r i l  30/May 1, 1986, Ms. Amato passed 

Shonyo's t r u c k  a t  approximately 10:30 and aga in  around 12 :30 ;  t hey  

exchanged waves t h e  second t ime (R33-35). When she came around aga in  

a t  approximately 1 :30  o r  1 :40 ,  she d i d  no t  s ee  Shonyo, b u t  she  d i d  

s ee  h i s  t r u c k ,  w i t h  t h e  d r i v e r ' s  door open, i n  t h e  same p l a c e  by t h e  

l i g h t  (R35-36). She d i d  n o t  s e e  anyone i n  t h e  t r u c k  (R36). 

On cross-examinat ion,  Ms. Amato t e s t i f i e d  t h a t  on A p r i l  28 

and aga in  on t h e  29 th  she  had seen v e h i c l e s  (one of them brown and 

wh i t e ,  t h e  o t h e r  a  whi te  pickup t r u c k )  on t h e  Fogar ty  premises (R37- 

38 ) .  She took t h e  t a g  numbers and l a t e r  (when ques t ioned  i n  r ega rd  t o  

t h e  dea th  of Mr. Shonyo) r e p o r t e d  them t o  t h e  p o l i c e  (R37-38). Also 

on t h e  28 th  o r  29th  an  i n c i d e n t  occurred a t  Seaboard, on t h e  nex t  

b lock over  from Fogar ty ,  where an employee who had been d r ink ing  pop- 
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ped t h e  alarm wires  t o  t r y  t o  g e t  i n t o  the  bui ld ing  (R38-40). Idhen 

t h e  p o l i c e  a r r i v e d ,  t h i s  person s a i d  he wanted t o  go t o  j a i l ,  and 

the  p o l i c e  refused  t o  take him (R39). The man asked what he would 

have t o  do t o  go t o  j a i l ,  and t h e  p o l i c e  o f f i c e r  s a i d  "The only way 

you could i s  i f  you go out and k i l l  somebody." (R39) As f a r  a s  

Ms. Amato knew, t h i s  inc iden t  had nothing t o  do with Mr. Shonyo (Ei40).  

James Bivens i s  a  pre-opera t ive  t ranssexual  who goes by the  

name of P r i s c i l l a  (R41,44-45). He i s  self-employed as  a  p r o s t i t u t e  

on Nebraska Avenue (R43,46). His c l i e n t e l e  c o n s i s t s  predominantly of 

white males, some of whom a r e  e l d e r l y  (R46-48). P r i s c i l l a  was s t ay ing  

on t h e  3500 block of North Je f fe r son  with h i s  g o d s i s t e r  El izabeth  Oates, 

because t h e  motels were jammed up (R42,47). I n  t h e  e a r l y  morning hours 

of May 1 ,  1986, a f t e r  being dropped off from a  d a t e ,  he saw a  man ly ing  

i n  t h e  parking l o t  bleeding (R42-43,46). He became h y s t e r i c a l ,  and 

t o l d  El izabeth  Oates t o  c a l l  t he  p o l i c e  (R42-43). Because of h i s  emo- 

t i o n a l  s t a t e ,  P r i s c i l l a  d id  not  wai t  f o r  t h e  p o l i c e  t o  a r r i v e ,  but went 

t o  t h e  bar t o  ge t  a  dr ink (R43-44). 

P r i s c i l l a  i d e n t i f i e d  a  photograph of Walter Shonyo a s  the  

person he saw i n  t h e  parking l o t  (R44). 

El izabeth  Oates t e s t i f i e d  t h a t  i n  t h e  e a r l y  morning of 

May 1, 1986, her  godbrother BB (James B i v e n s / P r i s c i l l a )  came i n t o  t h e  

house and t o l d  her  t o  c a l l  t h e  p o l i c e ,  because t h e r e  was a  white man 

h u r t  i n  t h e  parking l o t  (R49-51). Ms. Oates thought a t  f i r s t  t h a t  

F,R was " t e l l i n g  s t o r i e s " ,  but when she looked out  t h e  door, she saw 

somebody ly ing  t h e r e  (R49,51). She then went t o  a  ne ighbor ' s  house 

and c a l l e d  t h e  p o l i c e  (R49,51). It took them twenty minutes t o  a r r i v e  

Of f i ce r  J a v i e r  Guzman of the  Tampa Po l i ce  Department responded 

t o  t h e  a rea  of North Je f fe r son  and Ohio, regarding a  poss ib le  dead body 



i n  t h e  a r e a  (R53-54). The c a l l  was d i spa tched  through t h e  computer a t  

e 2:12 a .m . ;  O f f i c e r  Guzman a r r i v e d  t h i r t y  seconds t o  a  minute a f t e r -  

wards (R54). He was waved down by a  b l ack  female ,  who po in t ed  t o  t h e  

g e n e r a l  a r e a  of t h e  park ing  l o t  (R54). Guzman went t h e r e ,  and observed 

t h e  body of a  whi te  male l y i n g  on h i s  back (R54). The o f f i c e r  

checked t h e  body f o r  v i t a l  s i g n s ,  w i th  n e g a t i v e  r e s u l t s  (R54. ) .  The 

whole f r o n t  a r e a  of t h e  man's s h i r t  was covered w i t h  blood,  and t h e r e  

were s e v e r a l  apparen t  puncture  wounds over  h i s  body (R58,60).  The 

man's b e l t  was o f f ,  h i s  z i p p e r  was down, and h i s  p a n t s  were p u l l e d  

down " j u s t  a c e r t a i n  ways'' (R61-62). He had no watch o r  w a l l e t  on 

him, and h i s  p a n t s  pockets  were p u l l e d  o u t  (R57). O f f i c e r  Guzman 

secured t h e  s cene ,  and t h e  emergency medical  personne l  a r r i v e d  s h o r t -  

l y  t h e r e a f t e r  (R60-61). 

Annie Harden t e s t i f i e d  t h a t  on May 1, 1986, she  was l i v i n g  

i n  t h e  Robles Park p r o j e c t s  w i th  h e r  daughter  G l o r i a  (R65-66). I n  

t h e  e a r l y  morning of t h a t  day,  she  was i n  t h e  apartment w i t h  G l o r i a ,  

G l o r i a ' s  f o u r  c h i l d r e n ,  Algernon ( G l o r i a ' s  b o y f r i e n d ) ,  and J e s s i e  

(Annie ' s  son)(R67).  She was s i t t i n g  a t  t h e  d in ing  room t a b l e  when 

a p p e l l a n t  came i n t o  t h e  apartment (R66-67). Appel lant  i s  Annie 

Harden 's  cous in  by marr iage  (R67); he  had been l i v i n g  t h e r e  b u t  Annie 

g o t  mad a t  him, pu t  him o u t  of t h e  house,  and t o l d  him n o t  t o  come 

back (R69,83). She was n o t  looking a t  t h e  c lock  when a p p e l l a n t  came 

i n ,  but  i t  had t o  be  around 1 : 0 0  a.m. because t h e  bar  was c l o s i n g  

(R67-68). Appel lant  was c a r r y i n g  a  cardboard box on h i s  shou lde r ;  

t h e  box had handles  and contained "a bunch of t o o l s  and bags and s t u f f "  

(R68). Algernon opened t h e  f r o n t  door t o  l e t  a p p e l l a n t  i n  (R69). 

When he s a i d  who i t  was, Annie g o t  up and went i n  t h e  k i t c h e n ,  because 

she d i d n ' t  want any p a r t  [ o f ]  him (R69). G l o r i a  s a i d  t h a t  J u n i o r  

( a p p e l l a n t )  had been h u r t ,  s o  Annie came ou t  t o  t a k e  a  look (R69-70). 

-6- 



Appellant had a busted lip, and his shirt was all wet and stuck to 

@ his body (R70-71,78-80). Annie went to touch him to see what was 

wrong, and she got some blood on her hand (R70,80). Appellant was 

wearing a dark shirt and you couldn't see any blood, but when you 

touched it it was sticky and you got red stuff on your hand (R80). 

Annie and Gloria both asked him what happened, and Annie said, ''[it] 

looks like somebody kicked your ass" (R70-71) According to Annie, 

appellant said he had been in a fight with two "niggers" at the bar 

over a ''whore", and that "I had to kick their ass" (R71). Annie 

opined that it looked like he had gotten the worst of it, but appellant 

insisted that he had been the winner, and "[ilf they aren't dead, they 

wish they was dead" (R71). Annie went back and sat down in the corner, 

because she didn't want any conversation with appellant (R72). 

Appellant turned off the lights in the kitchen and the hall; - - -. 

Annie took exception to this because she was watching TV, and because 

appellant was acting like he was at home (R72). Appellant was looking 

out the windows and acting nervous (R72-73). Notwithstanding Annie's 

comment to Gloria that "[hle go or I go", appellant stayed at the 

apartment that night (R73). 

The next morning, appellant wanted Annie to give him a ride 

someplace where he could sell the tools (R73-74). She reluctantly 

agreed, and dropped him off at a Texaco station on her way to her 

mother's house (R74-75). Appellant went into the station with the box 

of tools; then came back to the car and asked her to take him some- 

where else (R75). When she refused, he told her to go ahead on (R75). 

He said the man wouldn't give him but $40 for the tools, because they 

* were foreign made (R75). 

Subsequently, Annie learned about a man being found dead in 

her neighborhood (R76). At some later time, she had occasion to talk 



0 t o  t h e  p o l i c e ,  and she t o l d  them what she had j u s t  t o l d  the  jury  (R76). 

The p o l i c e  came and got  some property out  of he r  apartment (R77). 

On cross-examination, Annie s t a t e d  t h a t  she d id  no t  smoke 

any rock cocaine t h a t  n i g h t ,  and she d id  no t  see Glor ia  smoking any, 

but  J e s s i e  and Algernon were smoking rock cocaine e a r l i e r  i n  t h e  eve- 

ning (R80-81). Annie has twice been convicted of crimes (R81). She 

acknowledged t h a t  she does n o t  c a r e  f o r  W i l l i e  Mi tche l l ,  and t h a t  the  

f e e l i n g  i s  mutual,  but s a i d  she does not  ha te  him (R81-82). 

Glor ia  Harden was s i t t i n g  on t h e  f r o n t  porch when she saw 

appel lan t  coming across  the  playground toward t h e  apartment (R86-87). 

He was car ry ing  a  cardboard box, which contained some t o o l s ,  b a t t e r y  

cab les ,  a  thermosta t ,  and a  paper bag (R88). Glor ia  went i n  t h e  house 

a f t e r  him (R88). Her mother and he r  ch i ld ren  were u p s t a i r s  as leep  

(R88). Appellant had on a  black s h i r t  which was covered with blood 

(R89,92-93). She asked him i f  he 'd  been i n  a  f i g h t  o r  what happened, 

and he s a i d  he had go t t en  i n  a  f i g h t  with two "dudes" a t  the  Blue 

Diamond Bar (R89). Appellant c u t  a l l  t h e  l i g h t s  o f f  i n  t h e  apartment 

(R89). The next  morning, Glor ia  and her  mother took appe l l an t  t o  a  

f i l l i n g  s t a t i o n  where he t r i e d  t o  s e l l  t h e  t o o l s ,  but cou ldn ' t  ge t  a  

s a t i s f a c t o r y  p r i c e  f o r  them (R90). 

G l o r i a ' s  bro ther  J e s s i e  subsequently found a  small pocket- 

k n i f e  t h a t  had d r i ed  blood on i t  i n  t h e  l i v i n g  room (R91,96). He 

thought one of t h e  k ids  had cu t  himself playing with i t  (R96-97). 

On cross-examination, Glor ia  s t a t e d  t h a t  she d id  not  smoke 

any cocaine t h a t  n i g h t ,  but J e s s i e ,  Algernon, and her  mother Annie 

a l l  smoked rock cocaine e a r l i e r  i n  t h e  evening, before a p p e l l a n t ' s  

a r r i v a l  (R95-97). 



* Carlos  Suarez i s  an employee of Tamburello Se rv i ce  Cente r ,  

a Texaco gas  s t a t i o n  (R99). On t h e  a f t e rnoon  of  May 1 ,  1986, a b lack  

man came t o  t h e  back of t h e  shop and wanted t o  s e l l  some t o o l s  which 

he had i n  a cardboard box (R99-100). There was a l s o  a s e t  of  b lue  

boos t e r  c a b l e s  (R100). Suarez d i d  n o t  buy t h e  t o o l s  because Japanese  

t o o l s  a r e  no good f o r  h i s  mechanic work; t hey  p u l l  a p a r t  r i g h t  away 

(R100). Asked i f  he saw t h e  man who t r i e d  t o  s e l l  him t h e  t o o l s  i n  

t h e  courtroom, Suarez s a i d  he thought a p p e l l a n t  looked l i k e  t h e  man, 

bu t  t h a t  he be l i eved  he had a beard a t  t h e  t ime (R101-102). 

De tec t ive  R . J .  Ch i lde r s  of  t h e  Tampa P o l i c e  Department went 

t o  t h e  Harden apartment on May 2 ,  1986 (R104). He took custody of a 

l e a t h e r  g love  which was l y i n g  on t h e  l i v i n g  room c o f f e e  t a b l e ,  a b l u e  

windbreaker which was l y i n g  o u t s i d e  a c l o s e t  by t h e  r e a r  door ,  and a 

@ watch which was i n  a c l o s e t  under t h e  s t a i rway  (R105-110). De tec t ive  

Ch i lde r s  spoke wi th  Annie Harden, who t o l d  him t h a t  a p p e l l a n t  a r r i v e d  

a t  t h e  apartment a t  approximately 1 : 0 0  on t h e  morning of t h e  1st  (R111- 

112) .  

O f f i c e r  Bruce Shonyo of  t h e  Tampa P o l i c e  Department i s  t h e  

son of Walter  Shonyo (R114-115). O f f i c e r  Shonyo i d e n t i f i e d  a photo- 

graph of h i s  f a t h e r ' s  ' 73  o r  '74 Chevy pickup t r u c k  (R116). H i s  f a t h e r  

kep t  a toolbox i n  t h e  back of t h e  t r u c k ,  i n  which he had miscel laneous 

t o o l s ,  jumper c a b l e s ,  j a c k s ,  and rope (R117). The jumper cab le s  were 

b l u e  w i t h  r e d  and b lack  handles  (R117). O f f i c e r  Shonyo i d e n t i f i e d  h i s  

f a t h e r ' s  g loves ,  windbreaker,  and wrist watch (R117-118). Wal ter  

Shonyo had a r a d i o  which he c a r r i e d  i n  t h e  t r u c k  i n  a vege t ab l e  box 

w i t h  handles  on t h e  s i d e ;  " [ i l t  had l i k e  a coa t  hanger f o r  an antenna" 

(R119). 



The prosecutor  then approached t h e  bench and prof fered  a  

l i n e  of quest ioning t o  show t h a t  Walter Shonyo was "a family man" 

(R119). This ,  t h e  prosecutor  contended, was t o  rebut  t h e  suggestion 

made by t h e  defense i n  opening argument t o  the  e f f e c t  t h a t  the  v i c -  

t i m  was engaged i n  homosexual a c t i v i t i e s  a t  t h e  time he was k i l l e d  

(R119). The t r i a l  cour t  allowed the  s t a t e  t o  p r e s e n t ,  before the  

ju ry ,  t h e  younger Shonyo's testimony t h a t  h i s  f a t h e r  had been married 

t o  h i s  mother f o r  32 or  33 yea r s ,  and had two o the r  ch i ld ren  (both 

sons) bes ides  himself (R120). 

Detect ive J . S .  Nob l i t t  of the  Tampa P o l i c e  Department 

responded t o  t h e  parking l o t  i n  t h e  3500 block of North Je f fe r son  a t  

about 2:30 a.m. on May 1 ,  1986 (R121-122). Other o f f i c e r s  were 

a l ready present  (R122). Nob l i t t  observed t h e  body of a  white male; 

upon c l o s e r  examination he could see  40-50 puncture wounds t o  h i s  

l e f t  s i d e  t o r s o  a rea  (R122). The man's pants  pockets were turned 

i n s i d e  out  (R122). Nob l i t t  d id  no t  see  any w r i s t  watch. o r  w a l l e t  

but t h e r e  was a  wa l l e t  i n s e r t  containing a  d r i v e r ' s  l i c e n s e  near t h e  

man's f e e t  (123-124,126-127). There was a  l a r g e  amount of blood near 

t h e  body, and small d rop le t s  of blood leading northbound on Je f fe r son  

S t r e e t  toward Lake (R126,129). 

A t  about 6:30 t h a t  morning, the  v i c t i m ' s  t ruck  was loca ted  

a t  the  corner of Je f fe r son  and Moore, about 1000-1200 f e e t  from where 

t h e  body was found (R128-129,144,146). To g e t  from t h e  loca t ion  of 

t h e  body t o  t h e  l o c a t i o n  of t h e  t r u c k ,  you would have t o  go n o r t h  on 

Je f fe r son  t o  Lake, and then around the  block; i t  would take  15-30 

* seconds (R129,144). Detect ive Nobl i t t  observed a  l a r g e  amount of 

red  l i q u i d ,  appearing t o  be blood, on the  f loorboard of t h e  t ruck  



(R131-132). Most of t h e  blood was on t h e  passenger  s i d e  (R132). Also 

on t h e  f l oo rboa rd  were a s e c u r i t y  c lock ,  a n i g h t s t i c k ,  and some rope 

(R132). The glove box was open (R132). 

La t e r  t h a t  morning, De tec t ive  N o b l i t t  went t o  Fogar ty  

Brothers  Moving Company on Eas t  Cumberland, where he  spoke w i t h  Sam 

Manning (R135). There was a l a r g e  pool  of blood i n  t h e  park ing  l o t  

about f i f t e e n  f e e t  from t h e  b u i l d i n g ,  and a t r a i l  of  blood l ead ing  

southwest  (R135-136). That evening,  Sam Manning came t o  t h e  p o l i c e  

s t a t i o n  and helped t h e  o f f i c e r s  i n t e r p r e t  t h e  t a p e  which had been 

removed from t h e  s e c u r i t y  c lock  which was found i n  t h e  t r u c k  (R138- 

139) .  While t r y i n g  t o  remove t h e  t a p e ,  t h e  o f f i c e r s  punched t h e  c lock  

twice  (R139-140). Excluding those  two t imes ,  t h e  l a s t  t ime which had 

been punched i n  was 2328 hours  (R140). Manning advised  N o b l i t t  t h a t  

t h i s  a c t u a l l y  meant 12:28 a . m . ,  because h e  had n o t  y e t  moved t h e  

c lock  forward f o r  Dayl ight  Savings Time (R140-112, s e e  R152-159). 

For t h e  evening of  A p r i l  30/May 1, t h e  fo l lowing  t imes ( i n  m i l i t a r y  

t ime ,  and presumably unadjusted f o r  Dayl ight  Savings) had been punched 

i n :  2010: 2012; 2014; 2016; then a twenty-s ix  minute gap;  2042; 2044; 

2046; 2048; another  twenty-s ix  minute gap; 2114; 2116; 2118; 2120; a 

twenty-two minute gap;  2142; 2144; 2148; 2148 a g a i n ;  a  t h i r t y - s i x  min- 

u t e  gap,  and then  i t  goes t o  2224 (R142). The l a s t  f o u r  e n t r i e s  were 

2320; 2322; 2326; 2328 (R142). 

Fogar ty  Van Lines  i s  about 2 1 / 2  mi l e s  sou theas t  of t h e  

l o c a t i o n  where t h e  t ruck  was found (R143). It would t ake  about t e n  

minutes  t o  d r i v e  from Fogar ty  t o  where t h e  body was found,  and another  

15-20 seconds longer  t o  where t h e  t r u c k  was found (R143-144). The 

apartment on ~ t r a t f d r d  where Annie Harden and Glo r i a  Ilarden l i v e d  i s  

300-400 f e e t  from where t h e  t r u c k  was parked (R146). 



Detec t ive  N o b l i t t  was p r e s e n t  when a crime scene t e c h n i c i a n  

took a p p e l l a n t ' s  f i n g e r p r i n t s  a t  t h e  p o l i c e  s t a t i o n  (R146-149). A t  

t h a t  t ime ,  N o b l i t t  observed a l a c e r a t i o n  on t h e  l e f t  s i d e  of appe l -  

l a n t ' s  lower l i p ,  and some s c r a t c h e s  on h i s  l e f t  forearm (R149-151). 

N o b l i t t  e s t ima ted  a p p e l l a n t ' s  h e i g h t  and weight a s  5 '10" and 195-200 

pounds (R151). 

Mary T a t e ,  an i d e n t i f i c a t i o n  t e c h n i c i a n  w i t h  t h e  Tampa 

p o l i c e ,  took blood samples from t h e  park ing  l o t  a t  Fogar ty  Van Lines  

(R164-167,175-176). 

De tec t ive  B.D. F l e t c h e r  took custody of  Walter  Shonyo's 

pickup t r u c k  a t  t h e  impound l o t ;  t h e  t r u c k  was taken  t o  t h e  FDLE l a b  

i n  Ta l lahassee  on a f l a t b e d  wrecker ,  and r e t u r n e d  t o  Tampa t h r e e  

weeks l a t e r  (R177-178). F l e t c h e r  a l s o  ob ta ined  a v i a l  of Shonyo's 

a blood from t h e  Medical Examiner's o f f i c e ,  and t r a n s p o r t e d  i t  t o  t h e  

FDLE l a b  i n  Tampa (R178). 

Algernon Bel in  was l i v i n g  a t  t h e  apartment of h i s  g i r l f r i e n d  

G l o r i a  Harden on May 1 ,  1986 (R180). A t  about 2:00 i n  t h e  morning of 

t h a t  day,  Be l in  was on t h e  porch ,  and saw a p p e l l a n t  coming toward t h e  

apartment ca r ry ing  a brown box (R181-183). The box had h o l e s  on t h e  

s i d e  f o r  g r i p s  (R183). There was a t o t e  bag on top of  t h e  box w i t h  a 

c l o t h e s  hanger s t i c k i n g  ou t  of i t ,  l i k e  an antenna,  and a s e t  of r e d  

and b lack  jumper cab le s  (R183). Appel lant  was wearing a watch which 

Be l in  had never  seen be fo re  (R184). Be l in  d i d  n o t  g e t  a  good look 

a t  a p p e l l a n t ' s  c l o t h i n g  because i t  was dark (R183-184). Be l in  d i d  n o t  

s e e  any blood on a p p e l l a n t  (R186). Appel lant  went i n t o  t h e  apar tment ,  

b u t  Be l in  d i d  n o t  go i n  a t  t h a t  t ime (R184). Both a p p e l l a n t  and Bel in  

spen t  t h e  n i g h t  i n  t h e  apar tment ,  bu t  they  were never  i n  t h e  same room 



* (R185-186). Appellant s l e p t  downstairs and Belin s l e p t  u p s t a i r s  

(R185). The next  day, Bel in went with appel lan t  t o  a  Texaco s t a t i o n  

t o  t r y  and s e l l  some t o o l s  (R189, see  R184). 

According t o  Bel in,  Annie Harden, J e s s i e  Harden, and appel- 

l a n t  smoked rock cocaine t h a t  n i g h t ,  while  he and Glor ia  abs ta ined  

(R186-187). Belin acknowledged t h a t  Annie Harden d i s l i k e d  appe l l an t ,  

but he d i d n ' t  th ink  t h a t  Glor ia  d i s l i k e d  him (R188). 

Detect ive Paul Faulkner t e s t i f i e d  t h a t  on May 2,  1986, he 

a r r e s t e d  appe l l an t  a s  he came out  t h e  door of t h e  Harden apartment 

a t  424 East S t r a t f o r d  (R190-191). 

Crime scene t echn ic ian  Perry Basse t t  took a p p e l l a n t ' s  f inge r -  

p r i n t s  and palm p r i n t s  a t  the  p o l i c e  s t a t i o n  on t h e  day of h i s  a r r e s t  

(R192-194). She d id  not  n o t i c e  any i n j u r i e s  t o  h i s  hands (R196-197). 

a Doctor Charles A. Diggs, Associate Medical Examiner f o r  

Hillsborough County, performed an autopsy on t h e  body of Walter Shonyo 

a t  3:00 p.m. on May 1 ,  1986 (R197,201, see  R820). Dr. Diggs found 

mul t ip le  s t a b  wounds - about 110 of them - mostly over t h e  l e f t  l a t e r a l  

( s i d e  and back) of t h e  body (R202-204). There were some wounds on t h e  

l e f t  s i d e  of t h e  head, and severa l  defense-type wounds over t h e  l e f t  

arm (R203-204). The wounds ranged from 118 t o  314 of an inch  i n  th ick -  

ness  (R205). In  Dr. Diggs' opinion,  t h e  length  of t h e  blade used t o  

i n f l i c t  these  wounds would be a t  l e a s t  four  inches ,  and the  width of 

t h e  blade would be a t  l e a s t  314 of an inch  (R206); t h e  weapon could 

have been a  pocketknife (R206). A considerable  amount of f o r c e  must 

have been used t o  i n f l i c t  t h e  wounds, because t h e r e  were f r a c t u r e s  

of t h e  r i b s  underneath t h e  s t a b  wounds (R206,218). I n  add i t ion  t o  t h e  

s t a b  wounds, t h e r e  was a l s o  a  b i t e  mark on the  back of t h e  v i c t i m ' s  



l e f t  arm (R204) . 

Dr. Diggs determined t h a t  t h e  cause  of  dea th  was m u l t i p l e  

s t a b  wounds of t h e  c h e s t  (R210). The main organs  involved were t h e  

l e f t  lung ,  t h e  diaphragm, and t h e  l e f t  s i d e  of t h e  l i v e r  (R239), and 

"as a r e s u l t  then  you had ex t ens ive  hemorrhage i n s i d e  t h e  c h e s t  which 

caused him t o  go i n t o  shock" (R239). According t o  Dr. Diggs, t h e s e  

wounds could n o t  have r e s u l t e d  i n  i n s t an t aneous  dea th  (R207). Dr. 

Diggs was of  t h e  opinion t h a t  t h e  v i c t i m  was a l i v e  (a l though n o t  neces -  

s a r i l y  conscious)  throughout a l l  110 s t a b  wounds, because each of them 

contained hemorrhage a long  t h e  wound t r a c k  (R205) . Thi s ,  Diggs t e s t i f i e d ,  

i n d i c a t e s  t h a t  t h e  h e a r t  i s  s t i l l  b e a t i n g  and t h e r e  i s  some blood p r e s -  

s u r e  (R205). For t h e  same r eason ,  D r .  Diggs determined t h a t  t h e  v i c t i m  

was s t i l l  a l i v e  when t h e  b i t e  mark was i n f l i c t e d  (R209-210). However, 

e D r .  Diggs was unable  t o  say how long t h e  v i c t i m  was consc ious ,  o r  when 

he would have passed o u t  o r  gone i n t o  shock (R208-209,237-240). It 
4 

was p o s s i b l e ,  i n  Diggs'  o p i n i o n , t h a t  t h e  v i c t i m  may have s t r u g g l e d  

w i t h  h i s  a t t a c k e r  dur ing a l l  o r  p a r t  of t h e  s t abb ing  (R.207-208,239-240). 

He expla ined  t h a t ,  whi le  most of t h e  110 wounds were l e t h a l ,  t h e  ques- 

t i o n  i s  "How soon were they  l e t h a l ? "  (R238), and when d i d  they  become 

i n c a p a c i t a t i n g ?  (R240) "Two k inds  of wounds can be l e t h a l .  You can 

s t a b  a person i n  t h e  h e a r t  and he can drop immediately.  The o t h e r  

i n s t a n c e  i s  t h a t  you can s t a b  a person i n  t h e  h e a r t  and . . .  he can run 

sometimes a f o o t b a l l  f i e l d  be fo re  he drops" (R238). Dr. Diggs d id  n o t  

know how r a p i d l y  t h e  s t abb ing  took p l a c e ,  and he d id  n o t  know when t h e  

v i c t i m  became i n c a p a c i t a t e d  o r  when he l o s t  consciousness  ( ~ 2 0 8 , 2 4 0 ) .  

From h i s  exper ience  a s  a medical  examiner, D r .  Diggs t e s t i f i e d  

t h a t  t h e  type  of a t t a c k  i n  t h i s  case  i s  c o n s i s t e n t  w i t h  "homosexual-type 

k i l l i n g s "  and i s  a l s o  c o n s i s t e n t  w i t h  "a v i c i o u s  a t t a c k  occu r r ing  dur ing 
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a  robbery" (R210). Because t h e  l a r g e  number of s t a b  wounds suggested 

@ "anger-type overtones" found i n  many homosexual cases  and o the r  cases  

(R210-211,231), Dr. Diggs took o r a l  swabs of t h e  mouth and rectum, f o r  

t h e  purpose of having them examined f o r  ac id  phosphotase (R210-211). 

The swabs were placed on s l i d e s  and sent  t o  the  Smith Kline Laboratory 

f o r  t e s t i n g  (R221). The r e s u l t s  indica ted  an o r a l  ac id  phosphotase 

l e v e l  of 2 . 8  i n t e r n a t i o n a l  u n i t s  per  l i t e r  and a  r e c t a l  ac id  phosphotase 

l e v e l  of 17 .6  i n t e r n a t i o n a l  u n i t s  per  l i t e r  (R211). Dr. Diggs t e s t i f i e d  

t h a t  these  f i g u r e s  a r e  "general ly  i n d i c a t i v e  of i n s i g n i f i c a n t  or  no 

sexual  a c t i v i t y  . . .  e s p e c i a l l y  when you a r e  t a l k i n g  about e j a c u l a t i o n ,  

because t h e  ac id  phosphotase i s  b a s i c a l l y  coming from t h e  p r o s t a t i c  

f l u i d "  (R211). Diggs s t a t e d  t h a t  anything above 2000 i n t e r n a t i o n a l  

u n i t s  per  l i t e r  i s  "pos i t ive" ,  and from 195-2000 u n i t s  i s  "equivocal" 

(R212). In  a d d i t i o n ,  a  microscopic examination a t  t h e  autopsy revealed 

no evidence of l i v e  sperm (R212). There i s  a  t e s t  h a m  as  the  P30 

which might have yielded more p o s i t i v e  r e s u l t s ,  but t h i s  t e s t  was no t  

run (R223,234, see  R824). The ac id  phosphotase enzyme, un l ike  t h e  P30, 

can be found i n  substances o the r  than seminal f l u i d  (R234). 

D r .  Diggs d id  no t  attempt t o  take  a  s a l i v a  sample from t h e  

b i t e  mark (R224) . This procedure, according t o  Diggs, i s  "general ly  

reserved t o  t h e  odontologis t"  (R224). When a  b i t e  mark i s  i d e n t i f i e d  

by a  medical examiner, he n o t i f i e s  t h e  odon to log i s t ,  "and a s  a  p a r t  of 

t h a t  procedure,  many odonto logis t s  w i l l  take the  s a l i v a  and then some 

of them won't" (R224-225). I n  t h i s  case ,  Diggs had an odontologis t  

look a t  the  b i t e  mark, but he d id  no t  know whether t h e  l a t t e r  had 

taken a  s a l i v a  sample (R225). Diggs' records d id  not  i n d i c a t e  t h a t  

one was taken (R225). When a  person s u s t a i n s  a  b i t e ,  Dr. Diggs t e s t i -  

f i e d ,  "very o f t e n  s a l i v a  i s  l e f t  wi th in  the  b i t e  mark" and, very o f t e n ,  



(. 
a swab can be taken and run  f o r  A-B-0 a n t i g e n s  (R226-227). I f  t h e  

person who i n f l i c t e d  tlze b i te  i s  a  s e c r e t o r  (and 80% of t h e  popu la t ion  

a r e  s e c r e t o r s  (R227)), g e n e r a l l y  h i s  blood group can be  found i n  t h e  

swab (R224,227). Thus, whi le  t h e r e  i s  no guaran tee  t h a t  you w i l l  be 

a b l e  t o  l i f t  a  s a l i v a  sample from a  b i t e  mark (R236), t h e r e  i s ,  i f  

you d i d  g e t  a  s a l i v a  sample and you had a  s u s p e c t ,  an 80% chance t h a t  

you could compare h i s  blood group wi th  t h a t  r evea l ed  by t h e  s a l i v a ,  

and e i t h e r  f i n d  i t  c o n s i s t e n t  o r  e l i m i n a t e  him (R227). 

Dr. Diggs acknowledged t h a t  one of  t h e  c h a r a c t e r i s t i c  p a t -  

t e r n s  of male homosexual k i l l i n g s  i s  t h e  presence  of a  l a r g e  number 

of wounds amounting t o  " o v e r k i l l " ;  t h e  i n f l i c t i n g  of i n j u r i e s  f a r  

beyond what would be necessary  t o  cause  dea th  (R230-231). However, 

i f  a l l  of t h e s e  wounds were necessary  t o  subdue t h e  v i c t i m ,  which 

Dr. Diggs be l i eved  was p o s s i b l e ,  then  t h i s  would n o t  be desc r ibed  a s  

o v e r k i l l  (R237, s e e  R208). Once a g a i n ,  i t  would depend on how soon 

t h e  v i c t i m  became i n c a p a c i t a t e d ,  which i s  something Dr. Diggs could 

n o t  determine (R237-240). Dr. Diggs d i d  express  t h e  op in ion  t h a t  t h e  

amount of f o r c e  used t o  i n f l i c t  t h e  s t a b  wounds and t o  break t h e  r i b s  

was "tremendous" (R232-233); i t  was meant t o  be done. Asked whether 

i t  was done i n  a  r a g e ,  D r .  Diggs r e p l i e d  "Oh, y e s ,  i t  was a  rage"  

R233). 

Karen Cooper, of t h e  FDLE1s Ta l l ahas see  Regional  Crime 

Laboratory,  r ece ived  t h e  C h e w o l e t  pickup t r u c k  from t h e  Tampa p o l i c e ,  

and she  observed some s t a i n s  and some " r idge  d e t a i l "  on t h e  s e a t  cover 

(R244-252). The s e a t  cover was removed from t h e  t r u c k ,  and t h e  a r e a s  

which conta ined  r i d g e  d e t a i l  were photographed (R246-249,251). The 

photos  were s e n t  t o  t h e  Tampa crime l a b  (R250). M s .  Cooper observed 



I. 
red substance which appeared to be bloodstains in the interior of the 

truck (R250-252). Most of it was on the floor of the passenger side; 

there was some on the seat and a little bit on the glove box and the 

doors (R250). 

Sandra Wessells, a crime scene technician with the Tampa 

police, attended the autopsy of Walter Shonyo, where she photographed 

the bite mark on the deceased's left arm (R253-254). A three-inch 

paper ruler was included in the photograph, for use in producing a 

one-to-one (actual size) photograph (R254-255). The original photograph 

of the bite mark was subsequently enlarged or reduced to one-to-one 

size by Linda McCuston, a photo lab technician with the Tampa police 

(R257-259). 

Dr. Richard Powell is a dentist, and is associated with the 

Hillsborough County Medical Examiner's Office as a forensic odontologist 

(R261-262). On May 6, 1986, appellant was brought by the police to 

Dr. Powell's office (R262-263) . Dr. Powell took several wax impressions of appellant ' s 

upper and lower teeth (R263). He then developed a cast of the upper impressions and 

a cast of the lmer impressions (R264,267). 'IZle mdels were then sent by Detective 

K.E. Wzrke to Dr. Joseph Briggle of Coral Gables, Florida (R268,270-271). 

Dr. Briggle, a forensic odontologist and an Associate Medical 

Examiner in Dade County, testified with regard to his comparison of the 

cast impressions of appellant's teeth with photographs of the bite mark 

on Walter Shonyo's left armL1 (R273-332). Dr. Briggle's ultimate con- 

clusion was that "this is indeed a match" (R301); i.e., that the bite 

mark on the deceased's arm was made by appellant's teeth (R301, see R306). 

1' Dr. Briggle's testimony is set forth in detail in Issue III, 
infra. 



Sam McMullin, a fingerprint analyst with the FDLE, compared * photographs of the palmprints on the seat cover of the Chevrolet pickup 

truck with appellant's known palmprint, and reached the opinion that 

they were made by the same person (R332-333,338-343). 

Mary Cortese, a serologist with the FDLE, received a vial of 

blood taken from Walter Shonyo, and determined that his blood type was 

0 (R346,349-351). Ms. Cortese further analyzed the blood in terms of 

"genetic markers", or enzymes, and characterized Mr. Shonyo's blood 

grouping as C (in the EAP system), 1 (in the AK system), 1 (in the ADA 

system), and 2-1 (in the PGM system)(R35l,see R817). This is a rare 

type of blood; approximately 1 person in 3500 would have it (R353-354). 

Ms. Cortese tested a sample of blood taken from the parking lot of 

Fogarty Van Lines, and suspected bloodstains on the seat cover, blue 

windbreaker, and watch (R351-359). On the seat cover and the wind- 

breaker, she found human blood which was consistent, as to each of the 

enzymes, with Walter Shonyo's blood (R351-355). The blood sample from 

the parking lot, and the blood which was detected on the watch, were 

identified as human in origin, but the testing was inconclusive as to ABO 

blood type and as to the enzymes (R355-359). According to Ms. Cortese, 

the enzymes usually last no longer than approximately 90 days (R358). 

The state rested (R360). The defense moved for judgment of 

acquittal, and the trial court denied the motion (R360-361). 

Dr. Lowell Levine, chief of forensic dentistry with the 

Nassau County (New York) Medical Examiner's office, compared photo- 

graphs of the bite mark on Walter Shonyo's upper arm with the models 

of appellant's teeth made by Dr.   ow ell^' (R368-374,379-383) . In 

2' Dr. Lwine's testimony is set forth in more detail in Issue 1'1, 
infra . 



-. D r .  Levine 's  opinion, t h e r e  a r e  problems with t h e  bitemark i t s e l f ,  

including t h e  f a c t  t h a t  p a r t  of t h e  i n j u r y  p a t t e r n  was o b l i t e r a t e d  by 

a s t a b  wound (R380-382,388), and t h a t  much of t h e  mark i s  d i f f u s e  and 

11 everything runs together"  (R387, see  R389-390,400-401,403). D r .  

Levine ' s  u l  t ima t e conclusion was that the bi te  mark did not contain enough 

characteristics - or any particular unique or individual characteristic - to pernit 

an identification to  be made, by himself o r  by anyone (R383-384,388-389,392, 

see R377-380,404-405). While he could not  abso lu te ly  exclude appel lan t  

(R388,396,402-405), t h e r e  were a number of d iscrepancies  and incons is -  

t e n c i e s  he could not  account f o r  (R383-388,396-398). D r .  Levine summed 

up t h e  s i t u a t i o n  as  fol lows:  "[There] a r e  o ther  people you can exclude, 

and t h e r e  a r e  a l o t  of people you can r u l e  i n .  There i s  j u s t  no t  enough 

t h e r e  [ i n  t h e  b i t e  mark] t o  work with" (R405). 

D r .  Levine f u r t h e r  t e s t i f i e d  t h a t  he has examined hundreds 

of b i t e  mark cases ,  and " [ b l a s i c a l l y  i n  homicides we f i n d  b i t e  mark 

evidence i n  two ca tegor ies  of cases" (R374-375). These a r e  (1) cases  

involving sexual a c t i v i t y  around t h e  time of dea th ,  "both heterosexual  

and homosexual, f o r c i b l e  and voluntary" (R374-375), and (2) cases  involv- 

ing  ch i ld ren  as  v ic t ims ,  o r  where ch i ld ren  have been murdered by o t h e r  

ch i ldren  (R375). However, D r .  Levine acknowledged t h a t  a b i t e  mark 

r e s u l t i n g  from a s t r u g g l e  between two men i n  t h e  course of a robbery i s  

something which "could occur" (R402). 

Mary Cortese,  t h e  FDLE s e r o l o g i s t ,  was r e c a l l e d  by t h e  defense.  

According t o  he r  r e p o r t ,  h a i r s  were recovered from t h e  bottom edge of 

t h e  glove box (s tuck under b o l t s )  of Walter Shonyo's t ruck  (R407,411, 

816).  These h a i r s  were sen t  out f o r  t e s t i n g  and matching, but she d id  
,--- 

not  have a r e p o r t  back on t h a t  (R407-408). According t o  Ms. Cor tese ' s  

r e p o r t ,  blood samples, f i n g e r n a i l  scrapings ,  h a i r  samples, and s a l i v a  
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samples were taken from a p p e l l a n t  (R408-409,816). A s  f a r  a s  she  knew, * none of t h e s e  were ever  matched t o  anything on t h e  v i c t i m  (R407-410) . 

A l l  of t h e  blood i n  t h e  i n t e r i o r  of t h e  t r u c k  which Ms. Cortese  was 

a b l e  t o  i d e n t i f y  was c o n s i s t e n t  w i th  M r .  Shonyo's blood (R410-411). 

Dr. Michael Baden i s  d i r e c t o r  of t h e  New York S t a t e  Fo rens i c  

Sciences  Consu l t a t i on  U n i t ,  and a  f o r e n s i c  p a t h o l o g i s t  (R412-413). 

Dr. Baden ho lds  appointments a s  an a s s o c i a t e  p r o f e s s o r ,  v i s i t i n g  pro-  

f e s s o r ,  l e c t u r e r  ( a l l  i n  pa tho logy) ,  and ad junc t  p r o f e s s o r  (of law 

and medicine) a t  t h e  N.Y.U., A l b e r t  E i n s t e i n ,  and Columbia medical  

s choo l s ,  and New York Law School,  r e s p e c t i v e l y  (R414). He i s  p a s t  

p r e s i d e n t  of t h e  Soc ie ty  of Medical Ju r i sp rudence ,  and p a s t  v i ce -p re s -  

i d e n t  of t h e  American Academy of Fo rens i c  Sc iences  (R415). He i s  t h e  

au thor  of approximately  e i g h t y  a r t i c l e s  o r  textbook chap te r s  on v a r i o u s  

a s p e c t s  of f o r e n s i c  pathology (R415). 

Most of Dr. Baden's c a r e e r  has  been spen t  a s  Medical Examiner 

and Chief Medical Examiner f o r  t h e  C i ty  of New York; i n  t h a t  c a p a c i t y  

he  was r e s p o n s i b l e  f o r  t h e  i n v e s t i g a t i o n  of over  one hundred thousand 

dea ths  over  a  twenty- f ive  yea r  p e r i o d  (R416). He has  performed about 

20,000 medical  l e g a l  a u t o p s i e s ;  more than  a  thousand of t h o s e  dea ths  

involved m u l t i p l e  s t a b  wounds&/ (R416,433). D r .  Baden examined t h e  

autopsy r e p o r t  p repared  by Dr. Diggs i n  r ega rd  t o  t h e  dea th  of Walter  

Shonyo, a s  w e l l  a s  t h e  photographs which were taken a t  t h e  au topsy ,  

and he agreed wi th  Dr. Diggs'  conclusion t h a t  t h e  cause of dea th  was 

m u l t i p l e  s t a b  wounds of t h e  c h e s t ,  w i t h  i n t e r n a l  hemorrhage (R417-418). 

41 - I n  r e f e r r i n g  t o  "mul t ip le"  s t a b  wounds, Dr. Baden was inc lud ing  
cases  where t h e  v i c t i m  i s  s tabbed  two, t h r e e ,  o r  fou r  t imes ,  a s  w e l l  
a s  ca ses  l i k e  t h i s  one where t h e  v i c t i m  has  been s tabbed r e p e a t e d l y  
(R433) . 



It was, however, Dr. Baden's op in ion  t h a t  t h e  v i c t i m  was n o t  a l i v e  

dur ing  t h e  e n t i r e  t ime t h e  110 s t a b  wounds were being i n f l i c t e d ,  bu t  

t h a t  he d i ed  soon a f t e r  t h e  s t abb ing  began (R417, s e e  418-421). D r .  

Baden based t h i s  op in ion  on t h e  f a c t  t h a t  t h e r e  was massive hemorrhage 

i n  t h e  c h e s t ,  bu t  none i n  t h e  abdomenal c a v i t y  (R418). There was a  

g r e a t  d e a l  of b leed ing  from t h e  lung (R437). According t o  Dr. Baden, 

" [ n l e a r  t h e  lung and t h e  blood v e s s e l s  around t h e  lung ,  unconscious- 

n e s s ,  d e a t h  and shock ensue r a t h e r  qu ick ly"  (R419). "I would t h i n k  

from my exper ience  wi th  s t a b  wounds of t h e  lung and t h e  e x t e n t  of 

hemorrhage, he would have been unconscious very  qu ick ly" ,  maybe i n  

l e s s  than  a  minute (R437). D r .  Baden's op in ion  t h a t  t h e  v i c t i m  was 

a l r e a d y  dead,  o r  a t  l e a s t  unconscious ,  dur ing  most of t h e  s t abb ing  

w a s  a l s o  based on t h e  p a t t e r n  of t h e  s t a b  wounds, which i n d i c a t e d  t h a t  

a t h e  v i c t i m  was completely mot ion less  (R419-421,438-440). To t h e  prose-  

c u t o r ' s  h y p o t h e t i c a l  sugges t ion  t h a t  t h e  v i c t i m  could have been con- 

s c ious  and s t r u g g l i n g ,  bu t  immobilized by t h e  weight of  a 195-200 pound 

a s s a i l a n t  on top  of him, Dr. Baden r e p l i e d  t h a t  whi le  such a  s cena r io  

w a s  w i t h i n  t h e  realm of p o s s i b i l i t y ,  " i f  an i n d i v i d u a l  of two hundred 

pounds o r  so  t r i e s  t o  [ imlmobi l ize  t h e  decedent i n  t h e  manner sugges ted ,  

t h e  immobil izat ion cannot be so  complete,  g iven  t h e  c o n s t r a i n t s  of t h e  

cab and t h e  f a c t  t h a t  t h e  decedent i s  an a d u l t  man who has  some s t r e n g t h ,  

t o  prevent  movement of t h e  ches t"  (R439-440). Dr. Baden desc r ibed  t h e  

i n j u r y  p a t t e r n  he  saw h e r e :  "Every one i s  v e r t i c a l ,  t h e  sharp edge of 

t h e  k n i f e  up ,  t h e  b lun t  edge down, a s  i f  i t  was j u s t  s t abb ing  i n t o  a  

cork board t h a t  i s n ' t  moving" (R440). 

Dr. Baden t e s t i f i e d  t h a t  i t  was h i s  op in ion ,  t o  a reasonable  

medical  c e r t a i n t y ,  t h a t  t h i s  dea th  was t y p i c a l  of a "homosexual r a g e  

k i l l i n g "  (R424,433,436,439-440), and t h a t  a l l  o f  t h e  in format ion  taken 



together would not support a concept of a casual stranger robbery (R424- 

425,435-436,439-440). Several different circumstances, considered in 

combination, formed the basis for Dr. Baden's conclusion (R424,431-433). 

First, there was the extremely high number of stab wounds inflicted 

(R424-425,433). This, Dr. Baden testified, "is typical and immediately 

suggestive of a rage reaction in which an individual is angry at the 

other person and wants to mutilate the other person beyond just killing 

the person" (R424). "In the normal type of nonhomosexual, not rage 

reaction homicide, as soon as the individual becomes unconscious or is 

stabbed a few times at most, the perpetrator will leave. There is no 

reason to keep stabbing if there isn't an emotional involvement'' (R425) . 

Dr. Baden had seen cases in his experience as a medical examiner where 

there had been multiple stab wounds in a robbery situation, but "I am 

just talking about two, three, or four [stab wounds] could very well 

occur in a robbery situation but it's the large number that concerns 

me" (R4.33) . 

Second, there was the bite mark (R.425,431,433). According 

to Dr. Baden, "the great majority, 95% of bite marks seen at autopsies 

in persons who die occur in sexual homicide, either heterosexual or 

homosexual situations or in battered child situations in which there 

is an oral psychiatric manifestation of overkill and rage and passion, 

and it does not occur to casual strangers" (R425). Dr. Baden was 

asked whether a bite mark could occur during a violent struggle between 

a robber and his victim; he agreed that this could happen but it would 

be rare for it to happen (R434). 

Third, there was the fact that the victim's pants were lowered 

• and his zipper was down (R425,431,433,436). This, Baden testified, 



a would be an unusual way t o  f i n d  c lo th ing  i n  a non-sexual homicide 

(R425). Asked whether it was poss ib le  t h a t  t h e  pants  and z ipper  may 

have been pul led  down t o  f a c i l i t a t e  a robbery a t tempt ,  t o  make i t  

e a s i e r  t o  go through h i s  pockets ,  D r .  Baden r e p l i e d  "Not i n  my exper i -  

ence" (R435, see R426) . Ordinar i ly ,  a robber w i l l  t ake  whatever i s  

i n  t h e  pockets o r ,  i f  he has a k n i f e ,  cu t  out the  pockets (R426,435). 

"Untying a dead pe r son ' s  pants  and p u l l i n g  down t h e  pants  i s  d i f f i c u l t ,  

and I have not  seen t h i s  a s  a p a t t e r n  i n  a s t r anger  robbery murder" 

(R426, see R435). 

Fourth,  t h e r e  was the  r e l a t i v e l y  high l e v e l  of ac id  phospha- 

t a s e  i n  t h e  v i c t i m ' s  ana l  region (R431,433-435). Dr. Baden noted t h a t  

D r .  Diggs, i n  performing t h e  autopsy, had sent  out ana l  and o r a l  swabs 

f o r  ac id  phosphatase determination o r  semen determination (R426). 

According t o  D r .  Baden, t h e  only time t h i s  procedure i s  done with a 

male i s  i f  t h e r e  i s  concern about some kind of homosexual encounter,  

because males d o n ' t  normally have semen i n  t h e  mouth o r  anus (R426). 

D r .  Baden was shown a document from t h e  Smith Kline Bio-Science 

Laborator ies  regarding t h e  technique used t o  perform t h e  chemical 

ana lys i s  a s  t o  t h e  presence of ac id  phosphatase (R426-427,824). This 

r e p o r t  indica ted  t h a t  t h e  normal range f o r  ac id  phosphatase i n  t h e  

serum i n  t h e  blood i s  from zero t o  5 .4  i n t e r n a t i o n a l  u n i t s  per  l i t e r  

(R427,824). This ,  Dr. Baden explained, i s  because " [ r l e d  c e l l s  and 

o ther  t i s s u e s  make ac ide  phosphatase, so i t ' s  a normal component of 

our blood i n  very small amounts" (R427). In  c e r t a i n  d i sease  s t a t e s  

and c e r t a i n  types of cancer ,  the  ac id  phosphatase l e v e l  may go up a 

a g r e a t  dea l  (R427). From D r .  Baden's experience i n  doing ac id  phospha- 

t a s e  l e v e l s ,  "anything above 10 i s  of concern as  poss ib ly  i n d i c a t i v e  



a of semen because . . .  most of us he re  would have zero ac id  phosphatase 

i n  t h e  rectum" (R428). Some people,  depending on what they 've  eaten,  

might have up t o  5 o r  10, but above 10 t h e  pa tho log i s t  must consider 

t h e  p o s s i b i l i t y  t h a t  i t  comes from someone e l s e ' s  semen (R428-429). 

The f ind ing  of 2 .8 i n t e r n a t i o n a l  u n i t s  of ac id  phosphatase i n  t h e  

v i c t i m ' s  mouth would not  be unusual,  and could have r e s u l t e d  from 

c e r t a i n  foods (R428); thus ,  t h e r e  was no i n d i c a t i o n  t h a t  t h e  v ic t im 

had engaged i n  o r a l  sex wi th in  24 hours of h i s  death (R434). However, 

t h e  ana l  ac id  phosphatase l e v e l  of 17 .6 ,  Dr. Baden t e s t i f i e d ,  was high 

enough t o  "concern me about represent ing  ana l  sex" (R434-435, see  

R428-429) .?I 

D r .  Baden t e s t i f i e d  t h a t  t h e r e  i s  a p r o t e i n  substance,  

r e f e r r e d  t o  t e c h n i c a l l y  a s  P-30, which i s  found only i n  semen, and 

which the re fo re  can provide a more conclusive determination of t h e  

presence of semen (R429-431). This procedure i s  of more recent  develop- 

ment than t h e  ac id  phosphatase examination, but  i t  has been done f o r  

t h e  p a s t  f i v e  t o  seven years  (R430). However, t h e  P-30 substance i s  

not  de tec ted  by t h e  procedure used i n  t h i s  case by t h e  Smith Kline 

labora tory  (R431,824) . 
Considering a l l  of t h e s e  f a c t o r s  i n  combination, D r .  Baden 

t e s t i f i e d ,  "I evalua te  t h a t  high l e v e l ,  t h e  r e l a t i v e l y  high l e v e l  of 

ac id  phosphatase wi th  t h e  whole p i c t u r e  of t h e  pants  being down, t h e  

51 - Asked by t h e  prosecutor  "Are you aware t h a t  t h e  s tandard . . .  t o  
i n d i c a t e  sexual a c t i v i t y  . . .  would be 2,000 u n i t s  per  l i t e r ? "  (R435), 
D r .  Baden answered "That i s  not t r u e .  2,000 might be found i n  pure 
semen a s  can be found i n  vagina l  a reas  but  i s  no t  found i n  anal  a reas  
because t h e r e  a r e  too many o ther  th ings  happening i n  the  anus,  so I 
th ink  t h a t  i s  a wrong standard'! (R435) . 



e m u l t i p l e  s t a b  wounds, t h e  b i t e  marks,  and,  t o  me, t h a t  f i t s  t o g e t h e r  

w i th  a homosexual a s s a u l t .  That d o e s n ' t  mean - - I am n o t  saying 

t h a t  t h e  v i c t i m  n e c e s s a r i l y  i s  coope ra t ive  o r  uncoopera t ive .  It 

could be a homosexual a s s a u l t  which i s  n o t  cooperat ive"  (R431) It 

was, however, i n  D r .  Baden's op in ion ,  a t y p i c a l  homosexual "rage 

r e a c t i o n "  murder ( s ee  R436,439), and n o t  a c a s u a l  s t r a n g e r  robbery 

( s e e  R424-425,433,440). 

P a t r i c i a  Templeton, a r e s i d e n t  of t h e  Robles Park p r o j e c t s  

n e a r  424 S t r a t f o r d ,  was awakened by a neighbor  a t  1 :00  o r  1 : 3 0  i n  t h e  

morning on May 1, 1986 (R4410443). They went o u t  on t h e  porch and 

saw a wh i t e  t r u c k  going around on J e f f e r s o n  (R443). She i d e n t i f i e d  

a photograph of Walter Shonyo's pickup t ruck  a s  t h e  v e h i c l e  she  saw 

(R444). She c o u l d n ' t  s e e  t h e  d r i v e r  very  w e l l ,  bu t  he  appeared t o  

a have long h a i r  processed i n t o  " j h e r i  c u r l s "  (R444-446). 

J e s s i e  Harden was l i v i n g  w i t h  h i s  r e l a t i v e s  a t  424 S t r a t f o r d  

on May 1, 1986 (R451). I n  t h e  e a r l y  morning of t h a t  day,  he  came back 

i n t o  t h e  apartment from o u t s i d e ,  and saw t h a t  a p p e l l a n t  was t h e r e  (R451, 

453-454). J e s s i e  d i d  n o t  look a t  a p p e l l a n t ' s  c l o t h i n g  (R454). He d i d  

n o t  s e e  any blood on a p p e l l a n t ,  bu t  i t  was too  dark t o  r e a l l y  t e l l  

(R451-452,454). Appel lant  had a s p l i t  l i p ,  which he s a i d  he g o t  i n  a 

f i g h t  a t  t h e  Blue Diamond bar  (R455). Appel lant  s l e p t  on t h e  f l o o r  

t h a t  n i g h t  (R455). There was a k n i f e  l y i n g  on t h e  f l o o r  t h r e e  o r  f o u r  

f e e t  away from a p p e l l a n t ,  by t h e  door (R455-456) According t o  J e s s i e ,  

everyone - i nc lud ing  Annie, G lo r i a ,  and himself  - was smoking rock 

cocaine throughout t h e  n i g h t ,  s t a r t i n g  around 8:00 o r  9:00 p.m. (R452). 

J e s s i e  t e s t i f i e d  t h a t  h i s  mother,  Annie Harden, harbors  a s t r o n g  a 



d i s l i k e  toward appel lan t  (R452-453). 

Appellant,  W i l l i e  Mi tchel l  J r . ,  t e s t i f i e d  t h a t  he was a t  

t h e  Blue Diamond Bar from around 6:00 p.m. u n t i l  around 12:30 o r  

6  I 1 :00  a.m. on t h e  n igh t  of Apr i l  30/May 1 ,  1986 (R458-459)- He was 

dr inking beer and smoking marijuana (R458). Appellant was ou t s ide  

t h e  back door sharing a  marijuana c i g a r e t t e  with a  woman, when two 

guys got out of a  car and one accused him of t a l k i n g  t o  h i s  "old lady" 

(R459). One of t h e  guys grabbed appel lan t  from behind, and t h e  guy 

i n  f r o n t  punched him i n  t h e  mouth (R459). A s  appel lan t  s t ruggled  t o  

g e t  f r e e ,  t h e  man who was holding him scratched him on t h e  arm (R459). 

The woman screamed and r a n  o f f ,  and t h e  two men l e t  appel lan t  go and 

went a f t e r  her  (R459). Appellant then l e f t  t h e  Blue Diamond (R459-460) 

He walked severa l  blocks t o  t h e  Broadway Bar, had a  beer o r  two, and 

then walked t o  t h e  Boston Bar, where he had another beer and t a lked  

t o  some acquaintances (R460). One of these  was a  man named Alber t ,  

whom appe l l an t  asked t o  g ive  him a  r i d e  t o  Robles Park where h i s  

cousins were s t ay ing  (R460). Albert  was s e l l i n g  rock cocaine,  and 

he s a i d  he 'd  g ive  appel lan t  a  r i d e  a f t e r  he so ld  out and was ready 

" to  go re-up" (R460). After  about twenty minutes,  appel lan t  and 

Albert  got  i n t o  t h e  l a t t e r ' s  c a r  and went t o  Gene's Bar, where appel- 

l a n t  got  another beer (R461) . 
Albert  then dropped him of f  a t  Central  and Lake, and he 

walked t o  h i s  cousins '  ( the  Hardens) house (R461). They were a l l  

smoking rock cocaine,  and Gloria asked appel lan t  i f  he minded chipping 

61 - On d i r e c t  examination, appel lan t  acknowledged t h r e e  p r i o r  

felony convic t ions .  



m i n  f o r  ano ther  rock  (R461-462). Appel lant  had a couple of  d o l l a r s  

and he g o t  some money from G l o r i a ;  he went ou t  and bought another  

rock ,  came back t o  t h e  house,  and they  proceeded t o  smoke i t  (R462). 

A t  t h a t  p o i n t ,  i t  was around 1 : 3 0 ,  going on 2:00 o ' c lock  (R462). 

Everyone, i nc lud ing  a p p e l l a n t ,  wanted t o  smoke another  rock (R462). 

Appel lant  had no more money, s o  he  t o l d  G l o r i a  he  would go down t o  

F a t  F r e d d i e ' s  and s e e  i f  he  could pawn h i s  Seiko watch u n t i l  t h e  nex t  

day (R462). On h i s  way t h e r e ,  walking down t h e  s idewalk,  he  saw a 

t r u c k  parked o f f  t o  t h e  s i d e  (R462). He looked i n s i d e  t h e  t r u c k ,  and 

decided t o  b u r g l a r i z e  i t  (R463,473-474,477). Appel lant  leaned through 

t h e  open windows of t h e  t r u c k ,  and took a number of d i f f e r e n t  i tems 

o f f  t h e  s e a t  and f loo rboa rd ,  on bo th  t h e  d r i v e r ' s  and p a s s e n g e r ' s  s i d e  

(R466,478-479). Most of h i s  body w a s  i n s i d e  t h e  t r u c k  (R478-479). He 

d i d  n o t  want t o  open t h e  door of t h e  t r u c k ,  because i t  would t u r n  t h e  

l i g h t  on (R480). Among t h e  i tems a p p e l l a n t  took o u t  of t h e  t r u c k  were 

t o o l s ,  a cardboard box, a windbreaker j a c k e t  , a p a i r  of g loves  (which 

were i n  t h e  t oo lbox) ,  a r a d i o  and t h e  yel low to t ebag  which t h e  r a d i o  

was i n ,  and a paper  bag which conta ined  some books (R463,466-467,480). 

A s  he  was g e t t i n g  ready t o  go back t o  t h e  house,  he s tepped on some- 

t h i n g  wi th  h i s  f o o t  (R463). He looked down and saw a watch on t h e  

ground, o u t s i d e  t h e  d r i v e r ' s  door of t h e  t ruck  (R463,467). He picked 

i t  up and pu t  i t  i n  h i s  pocket (R463,467,485-486). 

Appel lant  t e s t i f i e d  t h a t  i t  took him l e s s  than  f i v e  minutes  

t o  l o o t  t h e  t r u c k  (R481). There was no one i n  t h e  t r u c k ,  a l i v e  o r  

dead (R473). Appel lant  had no i d e a  how t h e  t r u c k  had g o t t e n  t h e r e  

(R473). Appel lant  t e s t i f i e d  t h a t  he  d i d  n o t  know Walter  Shonyo, and 



a t h a t  he d i d  n o t  k i l l  o r  rob  him (R474-475,476-478,481,483-484). 

Af t e r  c l ean ing  o u t  t h e  t r u c k ,  a p p e l l a n t  decided n o t  t o  go 

on t o  F a t  F r e d d i e ' s ,  because he  wanted t o  t a k e  t h e  t o o l s  back t o  t h e  

house (R487). When he g o t  t h e r e ,  Annie Harden asked him i f  h e ' d  

bought another  rock ;  he  s a i d  no ,  bu t  t h a t  h e ' d  found some t o o l s  (R464). 

It was now around 3:00 a.m. (R468). Appel lant  went t o  t h e  house of a  

man named Jack  t o  t r y  t o  s e l l  him t h e  t o o l s  and jumper c a b l e s ,  bu t  he  

d i d n ' t  need them (R468). When a p p e l l a n t  r e t u r n e d  t o  t h e  apar tment ,  

everyone decided they  c o u l d n ' t  g e t  anything e l s e  r i g h t  t hen ,  so  they 

might a s  w e l l  go t o  s l e e p  (R468-469). 

The nex t  morning, a p p e l l a n t  t r i e d  unsucces s fu l ly  t o  s e l l  t h e  

t o o l s  t o  Car los  a t  t h e  Texaco s t a t i o n  (R469-470) La te r  t h a t  day,  he  

managed t o  s e l l  them t o  a  c o n s t r u c t i o n  worker f o r  $45 (R471). Appel- 

l a n t  was a r r e s t e d  a t  t h e  Harden apartment t h a t  n i g h t  (R471-472). A t  

f i r s t  he  thought G l o r i a  had tu rned  him i n  f o r  v i o l a t i n g  h i s  community 

c o n t r o l  (R472). A t  t h e  p o l i c e  s t a t i o n ,  however, a p p e l l a n t  became 

f r i g h t e n e d  when he r e a l i z e d  t h a t  he  was being accused of  k i l l i n g  some- 

one,  s o  he  made up a s t o r y  and s a i d  h e ' d  t aken  t h e  p rope r ty  from a 

bus ines s  i n  Ybor Ci ty  (R464-465,477). 

Appel lant  t e s t i f i e d  t h a t  when he  r e t u r n e d  t o  t h e  Harden 

apartment i n  t h e  e a r l y  morning of  May 1 ,  he  w a s  n o t  covered i n  blood 

(R466,475-476). He d i d  n o t  s t a r t  t u r n i n g  t h e  l i g h t s  on and o f f ,  o r  

looking ou t  t h e  windows (R470). Appel lant  t e s t i f i e d  t h a t  he  i s  n o t  

a  homosexual o r  a b i s e x u a l ,  and t h a t  he  has  never  had a  homosexual 

encounter  (R472-473). 

The defense  r e s t e d  (R489). The s t a t e  r e c a l l e d  De tec t ive  



m R.J. Childers as a rebuttal witness. He testifi.ed that the distance 
- 

between the Fogarty Van Lines Building on East Cumberland and the 

Blue Diamond Bar is exactly two miles, and it takes six minutes to 

drive it"(R498). 

The state had the first and last closing arguments, with 

defense counsel arguing in between. The prosecutor concluded his 

final closing argument with the following remarks: 

Ladies and gentlemen, during the course of 
this trial, three people - -  three people --  have sat 
at that defense table. I have sat over there. I've 
not sat there alone. I have sat there with Walter 
Shonyo. Every time there is a mention about homosexual 
activity, every time there is a mention about anal 
intercourse, and every time there is a mention about 
oral intercourse, every time there is a mention about 
semen in the anus, Mr. Shonyo winced and Mr. Skonyo 
angered and Mr. Shonyo gripped the edge of the table. 

He is not here to tell you what happened in 
that truck that night, but the evidence has told you 
what happened, and now you can tell him you know what 
happened, and you can tell him that by coming back in 
this courtroom, looking him straight in the eye and 
saying, "Your're guilty, Mr. Mitchell. You're guilty 
as charged in the two-count Indictment of the armed 
robbery and the first-degree murder of Walter Shonyo." 

Tell him you know what .happened in that 
truck. Thank you, ladies and gentlemen. 

The jury returned a verdict finding appellant guilty of 

felony murder in the first degree and armed robbery (R602). The 

penalty phase of the trial began immediately thereafter (see R604-610). 

The state introduced a certified copy of a document from the Department 

of Corrections' Reception and Medical Center in Lake Butler, for the 

purpose of showing that appellant was previously convicted of robbery 

in 1971 (R808-809, see R607,611-613). The defense put on no testimony, 

0 but defense counsel made a statement to the jury in which he informed 



them that he had contacted two local doctors, Merin and Gonzalez, 

both of whom were unavailable because they were attending a confer- 

ence in Washington, D.C.(R619-620) Defense counsel told the jury: 

My associate, Mr. Ray Hernandez, spoke to both 
doctors on the phone before they left, and they indicated 
to him they couldn't be here but they also told me what 
their findings were pursuant to their conversations with 
my client, Mr. Willie Mitchell. 

Doctor Merin told me, told my associate, Mr. 
Ray Hernandez, that Mr. Mitchell, when he interviewed 
him, maintained that he was innocent of causing any harm 
to Mr. Walter Shonyo. And at the same time, he held 
fast to the fact that he did, in fact, burglarize that 
truck. That, in fact, from his contact with Mr. Mitchell, 
that Mr. Mitchell was not suffering from any psychosis or 
any neurosis. 

Doctor Arturo Gonzalez also spoke .with Mr. 
Mitchell, and Mr. Mitchell told him that he did not 
cause the death of Walter Shonyo, at the same time main- 
taining that he, in fact, was guilty of burglarizing the 
truck. They told me nothing else. 

So, I am presenting that to you as what this 
psychiatrist, Dr. Arturo Gonzalez, said, and what Dr. 
Sid Merin, Ph.D, psychologist said. 0t er than that, 

7 7  I have nothing else to present to you.- 

' Defense counsel' s apparent strategy (assuming ar uendo that it 
was a tactical decision) in making this statement to +i- t e jury was to - - 
preserve the integrity of appellant's claim of innocence, in lieu of 
arguing statutory or non-statutory mitigating circumstances which 
might have been inconsistent with that claim. See Straight v. 
Wainwri ht, 422 So.2d 827,832 (Fla.l982).Defense counsel's ~enalty 
d i n g  argument appears to take somewhat the same approach 
(see R630-631). Whether this remains a constitutionally acceptable 
stragegy in light of this Court's pronouncements in Buford v. State, 
403 So.2d 943,953 (Fla.1981) and Burr v. State, 466 So. 
(Fla. 1985) (both rendered long before the trial of this ~ads~~':~~!~~hly 
questionable. However, since claims relating to ineffective assis- 
tance of counsel cannot ordinarilv be raised for the first time on 
direct appeal [see e. g. State v. ~arber, 301 So. 2d 7 (Fla. 1974) ; Perri 
v. State, 441 So.2d 606 (Fla.1983)], appellant will not argue ineffec- 
tive assistance in this brief, but reserves the right to raise the 
issue pursuant to Fla. R. Cr .P . 3.850, should that become necessary. 
See e.g. Williams v. State, 438 So.2d 781,787 (Fla.1983); Blanco v. 
Wainwright, So.2d ( - - Fla.1987)(12 F.L.W. 234,236). 



In the penalty phase charge conference, the prosecutor 

requested jury instructions on the aggravating circumstances of prior 

conviction of a violent felony; homicide committed in the course of 

a robbery; and heinous, atrocious, or cruel (R607-608). The prose- 

cutor stated "I don't think I can go with the last one, cold, calcu- 

lated and premeditated since they [the jury] came back with felony 

murder" (R608). The trial judge decided, over defense objection (R608- 

609,610), to give the instruction anyway (R608-610), and the prosecutor 

revised his opinion for the record to agree with the court's ruling 

(R609-610). 

The jury, by a 7-5 vote, returned a recommendation of death 

(R637,707). The trial court followed the jury's recommendation and 

imposed the death penalty, finding each of the four aggravating cir- 

a cumstances on which he instructed the jury, and finding no mitigating 

circumstances (R638,709-712,714-718). 



SUMMARY OF ARGUMENT 

Four prospective jurors were removed for cause, on the 

state's motion, by reason of their opposition to capital punishment, 

with only perfunctory inquiry into their views on the subject, and with 

no inquiry at all as to whether they could put aside their personal 

views and conscientiously apply the law as instructed by the court. 

Their exclusion, under these circumstances, failed to meet the consti- 

tutional standard of Adams v. Texas, Wainwright v. Witt, and Gray v. 

Mississippi, and was per se reversible error [Issue I]. In addition, 

the prosecutor's comments during voir dire, in which he diminished the 

importance of the jury's penalty recommendation, require that appellant's 

death sentence be reversed for a new penalty proceeding before a new 

advisory jury, for the reasons set forth in Caldwell v. Mississippi and 

Adams v. Wainwright [Issue IT]. 

At the trial of this case, the state introduced the testimony 

of Dr. Joseph Briggle, who, through the technique of the bite mark 

comparison, purported to positively identify appellant as the person 

who inflicted the bite mark on the victim's upper left arm. It is 

appellant's position that, under the particular circumstances of this 

case (for reasons which are explained at length in the brief), Dr. 

Briggle's identification was inherently unreliable, and its admission 

as evidence was fundamental error. See Wright v. State, infra; State 

v. Peek, infra [Issue 1111. 

The state's theory of the case, supported by circumstantial 

evidence only, was that appellant killed the victim in the course of 

a robbery, possibly because he met with unanticipated resistance. 

Appellant admitted that he burglarized the victim's abandoned truck, 



e but denied robbing, killing, or even seeing the victim. The defense 

theory of the case was that the victim was killed by someone other 

than appellant, and (supported primarily by the testimony of Dr. Michael 

Baden) that the crime was a homosexual "rage reaction" homicide and 

not a stranger robbery. The prosecutor's final remarks in closing 

argument, in which he portrayed the victim seated at the prosecution 

table, expressing his [the victim's] anger at the allegations of 

homosexuality, injected grossly improper and prejudicial considerations 

before the jury, in effect urging them to convict appellant because a 

not guilty verdict would stigmatize the victim. This was fundamental 

error [Issue IV] . 

Appellant, finally, urges this Court to grant him a new trial 

in the interest of justice, because a juror who believed him not guilty 

of murder or robbery acquiesced to the verdict only because she failed 

to adhere to her oath and the instructions of the Court [Issue V]. 

With regard to penalty, the trial court erred in finding that 

the homicide was committed in a cold, calculated and premeditated 

manner, and in instructing the jury (over defense objection) on this 

aggravating circumstance. Not only was there absolutely no evidence 

of heightened premeditation, the finding of the "cold, calculated, and 

premeditated" circumstance was inconsistent with the jury's guilt- 

phase verdict (felony murder), and with the state's own theory of the 

case, as expressed in the prosecutor's guilt-phase closing argument. 

Moreover, an exchange between the judge and prosecutor during the penalty 

phase closing argument had the effect of informing the jury that the 

court had made a preliminary determination as to which aggravating 

circumstances were applicable. See Cooper v. State, infra. Appellant' s 



e death sentence should be reversed for a new penalty proceeding before 

a newly impaneled advisory jury [Issue VI] . 

The trial court also erred in finding, and instructing the 

jury on, the aggravating circumstance that the homicide occurred 

during the commission of a robbery, since the aggravating factor mere 

duplicated an element of the offense itself. Collins v. Lockhart, 

infra [Issue VII]. The court's finding of the "especially heinous, 

atrocious, or cruel" aggravating circumstance was also improper, since 

the finding was based on the associate medical examiner's testimony 

that the victim "could have been conscious" and "could have struggled" 

while the wounds were being inflicted. Thus, the aggravating circum- 

stance was not proved beqond a reasonable doubt. See e.g. Bundy v. 

State, infra [Issue VIII]. Finally, appellant submits that the quality 

of the circumstantial evidence against him (particularly in light of 

the unreliability of Dr. Briggle's purported bite mark identification) 

is insufficient to warrant imposition of the death penalty [Issue 1x1. 



ARGUMENT 

ISSUE I .  

THE TRIAL COURT ERRED I N  EXCLUDING 
FOR CAUSE SEVERAL PROSPECTIVE JURORS 
BASED ON THEIR OPPOSITION TO CAPITAL 
PUNISHMENT, WITHOUT DETERMINING 
WHETHER THE JURORS COULD PUT ASIDE 
THEIR PERSONAL VIEWS AND CONSCIEN- 
TIOUSLY APPLY THE LAW AS INSTRUCTED 
BY THE COURT. 

The ve ry  f i r s t  words spoken i n  t h e  v o i r  d i r e  of  p r o s p e c t i v e  

j u r o r s  f o r  t h i s  t r i a l  were t h e s e :  

THE COURT: M r .  Beni to ,  d o n ' t  even ask  them 
t h e i r  name. J u s t  ask  them t h e  u l t i m a t e  q u e s t i o n  f i r s t  
about whether t hey  w i l l  r ender  t h e  dea th  p e n a l t y .  You 
know what I am t a l k i n g  about ,  t h e  Witherspoon problem 
f i r s t .  Don ' t  f o o l  around wi th  anything e l s e  when, i n  
f a c t ,  t hey  may be  excused f o r  cause .  Go r i g h t  t o  t h a t ,  
"Any of you, b lah-b lah-b lah ."  Don't  even a sk  them t h e i r  
name. Then when they  r a i s e  t h e i r  hand, then  you can ask  
them t h e i r  name. Bring i n  t h e  j u r y .  Sea t  12 .  

The law i s  c l e a r  t h a t  a  j u r o r  may n o t  be excluded f o r  cause  

merely because he  i s  p e r s o n a l l y  opposed t o  t h e  dea th  p e n a l t y ,  whether 

f o r  r e l i g i o u s ,  p h i l o s o p h i c a l ,  p o l i t i c a l ,  o r  o t h e r  r ea sons .  I n  i t s  

r e c e n t  d e c i s i o n  i n  Gray v .  M i s s i s s i p p i ,  -U.S. - (case  no.  85-5454, 

decided May 1 8 ,  1987)(41 Cr.L.3197),  t h e  U.S. Supreme Court rea f f i rmed 

t h e  p r i n c i p l e  t h a t  " the  r e l e v a n t  i n q u i r y  i s  whether t h e  j u r o r ' s  views 

would ' p r even t  o r  s u b s t a n t i a l l y  impair  t h e  performance of h i s  d u t i e s  

a s  a  j u r o r  i n  accordance wi th  h i s  i n s t r u c t i o n s  and h i s  o a t h .  "' This  

s t r i c t  s tandard  has been e s t a b l i s h e d  i n  such d e c i s i o n s  as Adams v .  

Texas, 448 U.S. 38,45(1980);  Wainwright v .  W i t t ,  469 U.S. 412,424,  

(1985); Lara v .  S t a t e ,  464 So.2d 1173,1178 (F la .1985) ;  and O'Connell .. v .  S t a t e ,  480 So.2d 1284,1286 (F la .1986) .  The c o n s t i t u t i o n a l  b a s i s  



of that standard was emphasized in Gray: 

It is necessary, however, to keep in mind 
the significance of a capital defendant's right to 
a fair and impartial jury under the Sixth and Four- 
teenth Amentments. 

JUSTICE REHNQUIST, in writing for the Court, 
recently explained: 

"It is important to remember that not all 
who oppose the death penalty are subject 
to removal for cause in capital cases; 
those who firmly believe that the death 
penalty is unjust may nevertheless serve 
as jurors in capital cases so long as 
they state clearly that they are willing 
to tem~orarilv set aside their own beliefs 
in defkrence io the rule of law." Lockhart 
v. McCree, 476 U.S. -- , (1986) (slip op. 12). 

The State's power to exclude for cause jurors from 
capital juries does not extend beyond its interest 
in removing those jurors who would "frustrate the 
State's legitimate interest in administering con- 
stitutional capital sentencing schemes by not 
following their oaths." Wainright v. Witt, 469 U.S., 
at 423. To permit the exclusion for cause of other 
prospective jurors based on their views on the death 
penalty unnecessarily narrows the cross-section of 
venire members. It "stack[s] the deck against the 
petitioner. To execute [such a] death sentence 
would deprive him of his life without due process 
of law." Witherspoon v. Illinois, 391 U.S. at 523. 

Gray v. Mississippi, supra (41 Cr.L. at 3200) 

It is important to note, as the U.S. Supreme Court expressly 

recognized in Wainwright v. Witt, supra (105 S.Ct. at 852), that the 

burden of demonstrating that the challenged juror will not follow the 

law in accordance with his oath and the instructions of the court is 

on the party seeking exclusion of the juror; i.e., the state. 

As with any other trial situation where an adver- 
sary wishes to exclude a juror because of bias, then, 
it is the adversary seeking exclusion who must demon- 
strate, through questioning, that the potential juror 
lacks impartiality. See Reynolds v. United States, 
98 U.S. 145,157,25 L.Ed.244 (1879). It is then the 
trial judge's duty to determine whether the challenge 



is proper. This is, of course, the standard and 
procedure outlined in Adams, but is equally true 
of any situation where a party seeks to exclude a 
biased juror. 

Wainwright v. Witt, supra (105 S.Ct. at 852). 

In the present case, in accordance with the trial court's 

directions, the prosecutor opened his questioning of the first group 

of twelve jurors, and his questioning of each replacement group of 

jurors, by asking each individual a close variation of the following 

question: "Under the proper circumstances, could you recommend the 

death penalty?" (SR886,see SR885-888,941-942,964-965,978-979,987-988, 

996,1006,1009,1014-1015,1019-1020). All but five answered yes. The 

only juror of the original twelve who said she could not vote for a 

death recommendation was Mrs. Jarboe: 

MR. BENITO [prosecutor] [to Ms. Morrison] Under the 
proper circumstances, could you recommend the death 
penalty? 

A. Yes. 

Q. Mrs. Jarboe? 

A. I am afraid not. 

Q. As you sit here today, you are against 
capital punishment? 

A. I am not against it, it's just that I 
couldn't vote for that. 

Q. Under no circumstances could you vote for 
a recommendation of death? 

A. 1t's just that I would rather not. 

BY THE COURT: 

Q. I am sorry. I can't hear you ma'am. 

A. It's just that I would rather not. a (SR886-887) 



At this point, the prosecutor, quite properly, sought to 

ascertain whether Mrs. Jarboe's personal views or feelings on the 

death penalty would prevent or substantially impair the performance 

of her duties as a juror: 

BY MR. BENITO: 

Q. If the law in Florida says that you can 
recommend the death penalty if you find the proper 
circumstances, would you have trouble following that 
law because of your feelings? 

A. No. 

Q. Ma'am? 

A. No. 

Q. So, you would be able to follow the law? 

A. [Juror nods head. ] 

Q. You would be able to impose the death penalty 
under the proper circumstances? 

A. I am a law-abiding citizen. If it came to 
that, I would. 

Q. I am trying to determine whether or not you 
would be able to give this matter a fair and impartial 
consideration. If you have some misgivings about the 
death penalty, you may not be able to follow the law 
because of your personal feelings. 

There is no problem with that. I am not 
trying to chastise you. Don't get me wrong. I am not 
trying to chastise you about that, but the law allows 
you to recommend the death penalty under the proper 
circumstances . 

You may have some personal misgivings about 
that and you may have trouble following the law with 
your personal feelings about the death penalty, which 
is acceptable. 

A. I would repeat that I would rather not. 



Even the prosecutor must have recognized that Mrs. Jarboe's 

responses did not meet the Adams-Witt test, because he did not even 

move to exclude her for cause, but rather exercised a peremptory 

The four venirepersons (two prospecttve jurors and two 

prospective alternates) who came up later, and who answered the prose- 

cutor's lead question in the negative, were handled quite differently. 

The sum total of the inquiry was as follows: 

MR. BENITO: And is it Mr. Dewrell? Under the proper 
circumstances, could you recommend the death penalty? 

A. No. 

Q. You are opposed to capital punishment as you 
sit here today? 

A. Yes, sir. 

Q. You can think of no circumstances where you 
would be able to recommend the death penalty, is that 
a fair statement? 

A. That is a fair statement. 

THE COURT: Motion? 

MR. BENITO: Motion to challenge the juror for 
cause. 

THE COURT: I will note the defense objection. 
You may step down, please. 

(SR 942) 

Q. As to the death penalty, ma'am, under the proper 
circumstances, could you vote to recommend to a court of 
law that a man be sentenced to death? . . .  And Mrs. Richardson, 
how about you? 

A. I am sorry but I do not believe in the death 
penalty. 

Q. No need to apologize. 



A. I f e e l  ve ry  s t r o n g l y  about i t .  

Q.  You have s t rong  f e e l i n g s  a g a i n s t  t h e  dea th  
p e n a l t y ?  

A.  Yes, I do. I d o n ' t  b e l i e v e  we have a r i g h t  
t o  eve r  t a k e  someone's l i f e .  

MR. BENITO: S t a t e  would n o t e  a cha l l enge  
f o r  cause .  

THE COURT: I w i l l  n o t e  t h e  defense  o b j e c t i o n .  
You may s t e p  down. 

(SR 978-979) 

Q .  A l l  r i g h t .  A s  t o  t h e  dea th  p e n a l t y ,  Mrs. 
S t .  Char les ,  could you under t h e  proper  c i rcumstances  
render  a dea th  p e n a l t y ?  

A.  I c a n ' t  t a k e  someone e l s e ' s  l i f e  t h a t  i s  
what I am say ing .  

MR. BENITO: I cha l l enge  t h e  a l t e r n a t e  f o r  
f o r  cause .  

THE COURT: I w i l l  n o t e  t h e  defense  o b j e c t i o n .  
You may s t e p  down. Thank you ma' am. 

MR. BENITO: A s  t o  t h e  dea th  p e n a l t y  ma'am, 
under t h e  proper  c i rcumstances ,  could you recommend 
t h a t  a man be sentenced t o  dea th?  

A.  [ j u r o r  Vilmure]:  No. 

Q .  You a r e  a g a i n s t  c a p i t a l  punishment? 

A.  Yes, I am. 

MR. BENITO: A t  t h i s  t ime I cha l l enge  t h e  
j u r o r  f o r  cause ,  judge.  

THE COURT: I w i l l  n o t e  t h e  defense  o b j e c t i o n .  
You may s t e p  down, ma'am. 



None of the latter four jurors was ever asked whether they * could set aside their personal feelings and render a decision based 

on the law, in accordance with the instructions of the court. Contrast 

Herring v. State, 446 So.2d 1049,1055-1056 (Fla.1984), and Lara v. 

State, 464 So.2d 1173,1178-1179 (Fla.1985), in which this Court said: 

It would make a mockery of the jury selection 
process to . . .  allow persons with fixed 
opinions to sit on juries. To permit a person 
to sit as a juror after he has honestly advised 
the court that he does not believe he can set 
aside his o~inion is unfair to the other iurors 
who are willing to maintain open minds an; make 
their decision-based solely upon the testimony, 
the evidence, and the law presented to them. 

As Gray v. Mississippi, supra, makes clear, Wainwright v. 

Witt does not represent a retreat from the constitutional principle 

of Witherspoon v. Illinois, 391 U.S. 510 (1968). Rather, Witt 

readjusts the focus of the inquiry away from an (occasionally hair- 
- 

splitting) analysis of the wording of the questions and answers, and 

places the emphasis instead on whether, in their totality, the juror's 

responses demonstrate an inability to obey his oath or follow the 

court's instructions on the law. Since this determination depends in 

part on an assessment of the juror's demeanor and credibility, the 

trial court is accorded broad (but not unlimited) discretion in making 

it. See Wainwright v. Witt, supra (105 S.Ct. at 852-856). The U.S. 

Supreme Court recognized that, concomitant with this privilege, is a 

responsibility: 

In so holding, we in no way denigrate the 
importance of an impartial jury. We reiterate 
what this Court stressed in Dennis v. United States, 
339 U.S. 162,168,70 S.Ct. 519,521, 94 L.Ed. 734 
(1950): "[Tlhe trial court has a serious duty to 
determine the question of actual bias, and a broad 
discretion in its rulings on challenges therefor . . . .  
In exercising its discretion, the trial court must 
be zealous to protect the rights of an accused." 

Wainwright v. Witt, supra, at 855. 

-39- 



,e Of the five "death-scrupled" jurors in this case, only 

the first, Mrs. Jarboe, was given an opportunity to consider whether 

she could set aside her personal views in deference to the rule of 

law. That, and not "whether they will render the death penalty" 

(see SR878), is the ultimate question. If the juror straightfor- 

wardly announces that he cannot or will not set aside his personal 

opinion, he is gone. Herring v. State, supra; Lara v. State, supra. 

If the juror equivocates, then it is up to the trial court to deter- 

mine, from the totality of his responses, whether the juror's views 

"would prevent or substantially impair the performance of his duties 

as a juror in accordance with his instructions and his oath." See 

Adams; - Witt; - Gray; Herring; Lara. If the juror advises the court 

(as Mrs. Jarboe did, for example) that he believes he can set aside 

a his personal views and follow the law, then the juror is clearly 

qualified to serve and cannot constitutionally be excluded for cause, 

unless the trial court determines, based on the juror's credibility 

and demeanor, that his "protestations of impartiality" should not be 

believed. See Wainwright v. Witt, supra (105 S.Ct. at 852); Patton 

v. Yount, 467 U.S. - , 104 S.Ct. 2885,2991 (1984). 

In the present case, prospective jurors Dewrell, Richardson, 

St.Charles, and Vilmure were ushered out through the express lane, 

with only perfunctory inquiry into their views on the death penalty, 

and without any inquiry into whether they would be willing or able 

to set aside those views in deference to the law - the dispositive 

question according to Adams, Witt, and Gray. 

It is of some importance to note that neither the trial 

e court nor the prosecutor explained to the prospective jurors 



that they would be instructed on the aggravating circumstances and * mitigating circumstances as defined by statute, and that their role 

was to determine which of these circumstances were supported by the 

evidence, and to weigh them to determine the appropriate sentence. 

Rather, the prosecutor simply informed the jurors that, in the event 

of a conviction of first degree murder, there would be a second phase, 

in which they would be called upon to make an advisory recommendation 

(by majority vote) to the trial court as to whether the death penalty 

or life imprisonment should be imposed (SR884). As far as the jurors 

had any reason to know, it might be solely up to them to define what 

kinds of circumstances might warrant a death sentence. The prosecutor 

also told the prospective jurors: 

It becomes important at this time to determine 
each juror's opinion as to capital punishment, as to 
the death venaltv. I know this is the first time 
many of yo; havedbeen asked as to your feelings on 
capital punishment, but it's a very important part 
of this case, and we ask that you try to be as honest 
as you possibly can with regards to $our feelings as 
to the death penalty. 

The prosecutor then asked each juror - in all but a few 
instances it was the first question the juror was asked - a question 

closely resembling "Under the proper circumstances, could you recom- 

mend the death penalty?" (R885-886, et seq.). The juror, in all like- 

lihood being unfamiliar with the operation of Florida's post-Furman 

capital sentencing statute, and having heard the prosecutor say he 

wanted to know the jurors' feelings on the death penalty, could 

reasonably have answered "No" if, in his personal opinion, there are 

no circumstances in which a death sentence is proper. That, in fact, 



would be the position of virtually anyone who, for religious, philo- * sophical, or political reasons, is opposed to capital punishment. Yet 

even firm opponents of the death penalty "may nevertheless serve as 

jurors in capital cases so long as they state clearly that they are 

willing to temporarily set aside their own beliefs in deference to 

the rule of law" Lockhart v. McCree, 476 U.S. - (1986)(slip opinion, 

p.12); Gray v. Mississippi, supra (41 Cr.L. 3200). Mrs. Jarboe, in 

fact, did so. Mr. Dewrell, Mrs. Richardson, Mrs. St.Charles, and 

Ms. Vilmure never got the chance. 

Since the burden of demonstrating, through questioning, that 

a juror is unqualified due to bias is on the party seeking to exclude 

the juror [Wainwright v. Witt, supra], and since "the State's power to 

exclude for cause jurors from capital juries does not extend beyond 

its interest in removing those jurors who would 'frustrate the State's 

legitimate interest in administering constitutional sentencing schemes 

by not following their oaths' Wainwright v. Witt, 469 U.S. at 423", 

Gray v. Mississippi, supra (41 Cr.L. at 3200), then it is apparent that 

the state failed to establish a constitutionally acceptible basis for 

the removal of these four jurors. For that matter, as in Gray v. 

Mississippi, supra (41 Cr.L.320l)(where the trial court violated 

Mississippi procedure by failing to question the jurors himself with 

regard to their ability, n~twithstanding their opposition to the 

death penalty, to follow the evidence and the law)/and as in 0' Connell 

8/ The Gray opinion (41 Cr.L. 3201, n. 11) notes that the Mississippi 
Supreme Court requires the trial judge, in a capital case, to ask 
the venire members: 

(Continued) 



v .  S t a t e ,  480 So.2d 1284 (Fla.l985)(where,  a s  h e r e ,  the  t r i a l  court  

v i o l a t e d  F lo r ida  Rule of Criminal Procedure 3300(b) by removing t h e  

ju ro r s  f o r  cause on t h e  s t a t e ' s  motion, before the  defense had any 

9/ opportuni ty t o  examine them)-, t h e  t runcated  v o i r  d i r e  i n  t h i s  case 

8 /  (Cont'd) - 
i f  any member of t h e  panel has any conscient ious 

scruples  aga ins t  t h e  i n f l i c t i o n  of t h e  death pena l ty ,  
when the  law author izes  i t ,  i n  proper cases ,  and where 
t h e  testimony warrants  i t .  I f  t h e r e  a r e  those who say 
t h a t  they a r e  opposed t o  the  death pena l ty ,  t h e  t r i a l  
judge should then go f u r t h e r  and ask those veniremen, 
who have answered i n  t h e  a f f i r m a t i v e ,  whether o r  no t  
they could,  never the less ,  fol low t h e  testimony and 
t h e  i n s t r u c t i o n s  of t h e  cour t  and r e t u r n  a  v e r d i c t  of 
g u i l t y  although t h a t  v e r d i c t  could r e s u l t  i n  t h e  death 
penal ty ,  i f  they ,  being the  judges of t h e  weight and 
worth of t h e  evidence, were convinced of the  g u i l t  of 
t h e  defendant and t h e  circumstances warranted such a  
v e r d i c t .  Those who say t h a t  they could fol low t h e  
evidence ana t h e  i n s t r u c t i o n s  o t  the  cour t  should be 
r e t a i n e d ,  and those who cannot follow t h e  i n s t r u c t i o n s  
of t h e  cour t  should be re leased-  

Appellant i s  not  suggest ing,  of c o u r s e , t h a t  F lo r ida  cour ts  
a r e  requi red  t o  fol low Miss iss ippi  procedure,  o r  t h a t  i t  makes any 
c o n s t i t u t i o n a l  d i f f e rence  whether i t  i s  t h e  t r i a l  c o u r t ,  t he  prosecutor ,  
the  defense a t to rney ,  o r  even t h e  b a i l i f f  who a s c e r t a i n s  whether t h e  
ju ro r s  w i l l  o r  w i l l  no t  fol low t h e  law. But un less  and u n t i l  t h e  
j u r o r  i s  asked b  someone whether he can s e t  a s i d e  h i s  personal  opinion + and fol low t h e  aw a s  i n s t r u c t e d  by t h e  c o u r t ,  t h e  s t a t e  cannot meet 
i t s  burden of demonstrating t h a t  t h e  j u r o r  i s  unqual i f ied  t o  serve  by 
reason of h i s  opposi t ion t o  t h e  death pena l ty .  

9' F1a.R.Cr.P. 3,30O(b) provides t h a t  a f t e r  a  panel of prospect ive  
j u r o r s  has been sworn : 

The cour t  may then examine t h e  prospect ive  ju ro r s  
c o l l e c t i v e l y .  Counsel f o r  both S t a t e  and defendant 
s h a l l  have t h e  r i g h t  t o  examine j u r o r s  o r a l l y  on t h e i r  
v o i r  d i r e .  The order  i n  which t h e  p a r t i e s  may examine 
each ju ro r  may be determined by t h e - c o u r t .    he r i g h t  
of t h e  p a r t i e s  t o  conduct an examination of each ju ro r  
o r a l l y  s h a l l  be preserved.  * See O'Connell v .  S t a t e ,  supra,  a t  1286; Williams v .  S t a t e ,  424 So.2d 

148 (Fla .  1982). 



did not even satisfy the applicable rules of procedure, much less * meet the constitutional minimum predicate for exclusion of death- 

scrupled jurors. 

The erroneous exclusion of even one juror in violation of 

the Adams-Witt-Gray standard is constitutional error which goes to the 

very integrity of the legal system [Gray v. Mississippi, supra (41 Cr.L. 

at 3202)], and which can never be written off as "harmless error". 

Gray v. Mississippi, supra; Davis v. Georgia, 429 U.S. 122 (1976); 

Chandler v. State, 422 So.2d 171 (Fla.1983). Appellant's death sentence 

must be vacated, and the case remanded for a new penalty proceeding, 

before a fairly selected advisory jury. See Gray v. Mississippi, 

supra; Chandler v. State, supra. 

ISSUE 11. 

THE PROSECUTOR'S STATEMENT DURING 
VOIR DIRE, IN WHICH HE DIMINISHED 
THE IMPORTANCE OF THE JURY'S PENALTY 
RECOMMENDATION, VIOLATED THE EIGHTH 
AMENDMENT STANDARDS OF RELIABILITY 
IN CAPITAL SENTENCING. 

At the beginning of the voir dire, the prosecutor told the 

prospective jurors that, in the event of a first degree murder con- 

viction, there would be a second phase in which the jury would be 

called upon to make an advisory recommendation to the court as to 

what penalty appellant should receive (SR884). The prosecutor con- 

tinued, "So, it becomes important in this case [to determine each 

juror's opinion as to capital punishment (see SR885)l and you must 

realize that the ultimate decision as to whether or not the man lives 

or dies is made by Judge Coe " (SR884-885). 



a In Caldwell v. Mississippi, - U.S. - ,105 S.Ct. 2633, 86 L.Ed. 

2d 231 (1985), the U.S. Supreme Court held that the Eighth Amendment 

requirement of heightened reliability in capital sentencing is imper- 

missibly compromised where the jury has been led to believe that the 

responsibility for determining the propriety of a death sentence 

rested elsewhere. Noting that its capital punishment decisions were 

premised on the assumption that a capital sentencing jury is aware of 

its "truly awesome responsibility", the Court wrote: 

. . .  the uncorrected suggestion that the responsibility 
for any ultimate determination of death will rest with 
others presents an intolerable danger that the jury 
will in fact choose to minimize the importance of its 
role. 

Caldwell v. Mississippi, supra (105 S.Ct. at 2641-2642) 

In Adams v. Wainwright, 804 F.2d 1526 (11th Cir.1986), the 

Eleventh Circuit determined that the Caldwell principle is applicable 

to the Florida capital sentencing scheme, notwithstanding the potential 

availability of the "override" provision of the statute, which, under 

certain carefully limited circumstances, permits (but never requires) 

the trial court to reject the jury's recommended sentence. See Tedder 

v. -- State, 322 So.2d 908 (Fla.1975), and its numerous progeny. Under 

Florida law, the jury's recommendation "is entitled to great weight, 

reflecting as it does the conscience of the community, and should not 

be overruled unless no reasonable basis exists for the opinion." 

Richardson v. State, 437 So.2d 1091,1095 (Fla.1983); see e.g. McCampbell 

v. State, 421 So.2d 1072 (Fla.1982); Tedder v. State, supra. A Florida 

capital defendant is entitled by law to a meaningful jury recommendation 

[see Richardson v. State, supra, at 10951, and in cases where a death 

• sentence was predicated on a tainted jury death recommendation, this 



Court has not hesitated to reverse for a completely new penalty 

lo/ Recognizing the importance of the jury's penalty proceeding .- 
recommendation, the Eleventh Circuit in Adams v. Wainwright, supra 

(at 1530) concluded that the jury's role in Florida capital sentencing 

is "so crucial that dilution of its sense of responsibility for its 

recommended sentence constitutes a violation of Caldwell." 

The statement that "the ultimate decision as to whether or 

not the man lives or dies is made by Judge Coe" not only encourages 

the jury to abdicate its own sense of responsibility, it is actually 

somewhat misleading. Unlike several western states under whose death 

penalty statutes the trial court is solely responsible (subject to 

appellate review) for the capital sentencing decision, Florida has a 

"trifurcated" sentencing procedure in which the jury, the trial court, 

and this Court each plays a critical role. See State v. Dixon, 283 

So.2d 1 (Fla.1973); Tedder v. State, supra. For that matter, the 

Governor (who decides clemency petitions and signs warrants), the Cabinet, 

and the federal courts also have significant impact on whether a particular 

capital defendant lives or dies, but that certainly doesn't mean the 

prosecutor is free to make a point of this to the jury. Caldwell v. 

Mississippi. The Eighth Amendment requires reliability in capital 

101 See e.g. Patten v. State, 467 So. 2d 975 (Fla. 1985) (improper 
"Allen charge" given to deadlocked penalty jury); Robinson v. State, 
487 So.2d 1040 (Fla.1986); Toole v. State, 479 So.2d 731 (Fla.1985) 
(inadequate jury instructions in penalty phase); Dragovich v. State, 
492 So.2d 350 (Fla.l986)(improper cross-examination in penalty phase); 
Teffeteller v. State. 439 ~0.2d 840 (Fla.l983)(prosecutorial miscon- 
duct in penalty phask closing argument) ; ~rawidk v. State, 473 So.2d 
1235 (Fla. 1985) ; Dougan v. State, 470 So. 2d 697 (Fla. 1985) (improper 
evidence and argument); Valle v. State, So.2d (Fla.1987)(12 F.L.W.51) 
(improper exclusion of evidence offeredyn mitEation). 



sentencing [Caldwell], and the recognized purpose of Florida's tri- m furcated procedure is to provide safeguards - safeguards which were 
missing under the prior statutory scheme - against unwarranted imposi- 
tion of the death penalty. State v. Dixon, supra, at 7-8. Every 

participant in the process - each juror, the trial judge, and each 
member of this Court - must consider the question of penalty as if a 

man's life depended on it; that is the essence of the Caldwell rule. 

For this reason, appellant requests that this Court follow the reason- 

ing of the Eleventh Circuit in Adams, and recede from its opinion to 

the contrary in Pope v. Wainwright, 496 So.2d 798,805 (Fla.1986). 

Appellant recognizes that defense counsel failed to object 

to the prosecutor's statement. It is appellant's position that: 

(1) Remarks which minimize the jury's sense of responsibility for its 

e penalty verdict diminish both the reliability of the sentencing decision 

and the fundamental fairness of the penalty proceeding itself, in viola- 

tion of the Eighth Amendment [Caldwell v. Mississippi, supra, 86 L.Ed. 

2d at 246-2471. A sentence of death imposed pursuant to such a proceed- 

ing violates due process [contrast Caldwell v. Mississippi, 86 L.Ed.2d 

at 245-247 with Donnelly v. DeChristoforo, 416 U.S. (1974)], and 

therefore must be considered fundamental error. See, generally, Sanford 

v. Rubin, 237 So.2d 134 (Fla.1970); Pait v. State, 112 So.2d 380 (Fla. 

1959); Peterson v. State, 376 So.2d 1230 (Fla.3d DCA 1979). 

(2) Given the status of the law on November 3, 1986, when the jury 

was selected, defense counsel could reasonably have believed that no 

legal basis for an objection existed. In Darden v. State, 475 So.2d 

217,221 (Fla. 1985), decided September 3, 1985, this Court at least 

strongly implied that it considered the Caldwell holding inapplicable 



0 under Florida's capital sentencing procedure. On October 16, 1986, 

two and a half weeks before the trial of this case, this Court even 

more emphatically rejected the Caldwell claim in the Florida context, 

saying "We perceive no eighth amendment requirement that a jury whose 

role is to advise the trial court on the appropriate sentence should 

be made to feel it bears the same degree of responsibility as that 

borne by a 'true sentencing jury"' Pope v. Wainwright, supra, at 805. 

The Eleventh Circuit's decision in Adams, which held that the eighth 

amendment principles expressed in Caldwell do apply in Florida death 

penalty trials, was issued on November 13, 1986, ten days after appel- 

lant's trial began and six days after the jury recommended death (and 

the trial court immediately pronounced sentence). Thus, if the reason- 

ing of Darden and Pope ultimately prevails on the merits, appellant 

will obviously be entitled to no relief on this issue. But if the 

reasoning of Adams ultimately prevails, appellant should not be denied 

the relief to which he is constitutionally entitled, merely because his 

trial attorney failed to anticipate that decision. 

ISSUE 111. 

UNDER THE PARTICULAR CIRCUMSTANCES 
OF THIS CASE, THE IDENTIFICATION OF 
APPELLANT BY THE TECHNIQUE OF BITE 
MARK COMPARISON UNDERMINED THE RELI- 
ABILITY OF THE GUILT-OR-INNOCENCE 
DETERMINATION; THUS, THE ADMISSION 
OF THIS EVIDENCE VIOLATED THE EIGHTH 
AMENDMENT STANDARDS OF RELIABILITY 
IN CAPITAL TRIALS, AND WAS FUNDAMENTAL 
ERROR. 

A. Introduction 

Expert opinion is worth no more than the reasons on which 

it is based. LeFevre v. Bear, 113 So.2d 390,393 (Fla.2d DCA 1959) ; 



Kelly  v .  Kinsey, 362 So.2d 402,404 ( F l a . l s t  DCA 1978).  Under some 

circumstances ,  t h e  i n t r o d u c t i o n  of i n h e r e n t l y  u n r e l i a b l e  o r  mis lead ing  

expe r t  test imony may amount t o  fundamental e r r o r ,  r e q u i r i n g  r e v e r s a l  

even i n  t h e  absence of an o b j e c t i o n  below. See Wright v .  S t a t e ,  348 

So.2d 26 ( F l a . l s t  DCA 1977);  S t a t e  v .  Peek, unpublished opinion of t h e  

C i r c u i t  Court of t h e  Tenth J u d i c i a l  C i r c u i t  of F l o r i d a ,  i s sued  November 

2, 1983.- Appel lant  submits t h a t  t h i s  i s  j u s t  such a  c a s e .  

B .  B i t e  Mark Evidence: I n  General  

A t  t h e  o u t s e t ,  a p p e l l a n t  recognizes  t h a t  t h i s  Court ( i n  agree-  

12/  ment w i th  t h e  a p p e l l a t e  c o u r t s  of many o t h e r  s t a t e s - ) h a s  r e j e c t e d  

t h e  conten t ion  t h a t  b i t e  mark i d e n t i f i c a t i o n  evidence i s  per - s e  u n r e l i -  

a b l e  and t h a t  it should never be  admit ted i n t o  evidence.  Bundy v .  

e S t a t e ,  455 So.2d 330,348-349 (F la .1984) .  That ,  however, i s  n o t  t h e  

- A copy of t h e  Order Vacating Judgment and Sentence i n  Peek i s  
a t t a c h e d  t o  t h i s  b r i e f  a s  Appendix A .  

- 12/ See Chase v .  S t a t e ,  678 P.2d 1347,1350 (Alaska App .1984) ; S t a t e  
v .  Gar r i son ,  585 P.2d 563,566 (Ariz .1978);  People v .  Marx, 54 Cal.App. 
3d 100,112,126 Cal .Rpt r .  350,357 (1975); People v .  Watson, 75 Gal-App. 
3d 384,142 Cal .Rpt r .  134(1977); People v .  Slone,  76 Cal.App.3d 611,143 
Cal .Rpt r .  61 (1978); S t a t e  v .  Asherman, 478 A.2d 227,242 (Conn.1984); 
Smith v .  S t a t e ,  322 S.E.2d 492,493 (Ga.1984); People v .  Johnson, 289 
N.E.2d 722 ( I l l .App.1972) ;  People v .  Milone, 356 N.E.2d 1330 (I11.App. 
1976);  People v .  P r a n t e ,  493 N.E.2d 889 ( I l l .App.1986) ;  Niehaus v .  
S t a t e ,  359 N.E.2d 513,516 (Ind.1977);  S t a t e  v .  Peoples ,  605 P .2d  135,  
m ~ a n s . 1 9 8 0 ) ;  Commonwealth v .  C i f i z z a r i ,  492 N.E.2d 357,362-363 
(Mass.1986); S t a t e  v .  Sager ,  600 S.W.2d 541 (Mo.App.1980); S t a t e  v .  
Kle a s ,  602 So.2d 863 (Mo.App.1980); Bludsworth v .  S t a t e ,  646 P.2d 

Nev.1982); (People v .  Smith, 443 N.Y.S.2d 551 ( Dutchess County, 
1981);  People v .  Middleton,  444 N.Y.S.2d 581 (N.Y.C.A.1981); S t a t e  v .  
Tem l e ,  273 S.E.2d 273 (N.C.1981); S t a t e  v .  Green, 290 S.E.2d 625,630 

N . C .  982);  S t a t e  v .  Sapsford,  488 N.E.2d 218 (Ohio App.1983); Kenned 7-+ 
v .  S t a t e ,  640 P.2d 971,978 (Okla.Crim.App.1982); S t a t e  v .  Routh d 
P.2d 704,705 (Or.App.1977); S t a t e  v .  Jones ,  259 S.E.2d 120,125 (s .C.1979);  
P a t t e r s o n  v .  S t a t e ,  509 S.W.2d 857,863 (Tex.Crim.App.1974); S t a t e  v .  
Howe, 386 A.2d 1125,1131-1132 (Vt.1978);  S t a t e  v .  S t in son ,  397 N.W.2d 
136 (Wis .App. 1986) . 



m substance of appellant's argument. Rather, it i s  appellant's position that ,  in 

light of the to ta l i ty  of the evidence in this case, D r .  Briggle's identification of 

appellant as  the person who infl icted the b i te  mark on Walter Snanyo's l e f t  arm 

was h igh ly  u n r e l i a b l e ,  y e t  d e v a s t a t i n g ,  evidence which went d i r e c t l y  

t o  t h e  h e a r t  of t h e  ca se .  E s p e c i a l l y  i n  view of t h e  heightened need 

f o r  r e l i a b i l i t y  mandated by t h e  Eighth hendment in t r i a l s  where the death 

p e n a l t y  may be  imposed [ s e e  Beck v .  Alabama, 447 U.S. 625,637-638 (1980); 

Caldwell v .  M i s s i s s i p p i ,  472 U.S. - , 86 L.Ed.2d 231 (1985) ] ,  t h e  i n t r o -  

duc t ion  of D r .  B r i g g l e ' s  i d e n t i f i c a t i o n  tes t imony was fundamental e r r o r .  

A s  t h e  l e g a l  b a s i s  f o r  t h i s  a s s e r t i o n ,  a p p e l l a n t  r e l i e s  on 

t h e  fundamental e r r o r  a n a l y s i s  s e t  f o r t h  i n  Wright v .  S t a t e ,  sup ra ,  a t  

13 / 27 and 31 ,  and S t a t e  v .  Peek, s u p r a ,  s l i p  op in ion ,  p . 1  and 8-10 (App.A)-. 

• - 13/ Peek ' s  conv ic t ion  and dea th  sen tence  were vaca ted  pursuant  t o  
F1a.R.Cr.P.  3 .850 on two r e l a t e d  but  independent grounds.  The c o u r t  
i n  Peek found,  f i r s t ,  t h a t  t h e  i n t r o d u c t i o n  of i l l u s o r y  and mis lead ing  
s c i e n t i f i c  test imony a t  t r i a l  was fundamental e r r o r  [Appendix A. 1-10] . 
Fundamental e r r o r  can be c o r r e c t e d ,  even i n  t h e  absence of o b j e c t i o n  
below, a t  any t ime ,  whether by Rule 3.850 motion [Peek, s u  r a ,  p.101 
o r  on d i r e c t  appea l  [Sanford v .  Rubin, 237 So. 2d m F l a  70) ; Peterson  
v .  S t a t e ,  376 So.2d - 

3 9 -  
Fla .3d  DCA 1979);  Wright v .  S t a t e ,  

su a ,  a t  3  The % ~ ; 1 : ~ 4 P k ~ ~ 5 a ~ s o  found t h a t  defense  c o u n s e l ' s  
&re t o  move t o  s t r i k e  t h e m r  a n a l y s t ' s  p r o b a b i l i t y  tes t imony o r  
move f o r  a  m i s t r i a l  was "a d e f i c i e n c y  measurably below t h a t  of competent 
counsel" [Peek, s u  r a ,  p .121 .  Claims of i n e f f e c t i v e  a s s i s t a n c e  of  counsel  -% a r e  prope-rise on a  3 .850 motion (as  i n  Peek) ,  bu t  a r e  n o t  o r d i n a r i -  
l y  cognizab le  on d i r e c t  appea l .  S t a t e  v .  Barber ,  s u  r a ;  P e r r i  v .  S t a t e ,  
s u  r a ;  Will iams v .  S t a t e ,  su r a ;  Blanco v .  Wainwri t ,  sup ra .  [See 
A o t e  7  on p .30  

$3- 
of t h i s T k f 1  . Consequently, a p p e l l a n t  i s  r e l y i n g ,  

a t  t h i s  t ime,  on ly  on t h e  "fundamental e r r o r "  p o r t i o n  of t h e  Peek 
op in ion ,  bu t  r e s e r v e s  t h e  r i g h t  t o  r a i s e  t h e  i n e f f e c t i v e  a s s i s t a n c e  
c la im pursuant  t o  Rule 3 .850,  should t h a t  become neces sa ry .  See 
Blanco v .  Wainwright, sup ra .  



a As can be seen from those opinions, however, this is an issue which 

depends almost entirely on the facts. Before turning specifically to 

the testimony of Dr. Briggle and Dr. Levine, some of the basic princi- 

ples of bite mark comparison and identification should be examined. 

The landmark case on the admissibility of bite mark identi- 

fication evidence - one cited in most of the subsequent decisions in 
the various jurisdictions - is People v. Marx, 54 Cal.App.3d 100, 126 

Cal.Rptr. 350 (1975). The bite mark in Marx was described by the 

odontologist as one "[which] will be recorded as one of the most defini- 

tive and distinct and deepest bite marks on record in human skin" 

People v. Marx, supra, 126 Cal.Rptr.at 354. The odontologist testified 

that in the past be had refused to give any definitive opinion in other 

bite mark cases because the marks were not sufficiently detailed to 

serve as evidence. People v. Marx, supra, 126 Cal.Rptr. at 354, n.8. 

This, however, was the clearest bite mark he had ever seen. Id. - 

Citing Marx, this Court observed in Bundy: 

. . .  the basis for the comparison testimony - that 
the science of odontology makes such comparison 
possible due to the significant uniqueness of 
individual dental characteristics - has been 
adequately established. [Bundy] does not contest 
this supposition. Forensic odontological identi- 
fication techniques are merely an application of 

141 this established science to a particular problem.- 

Bundy v. State, supra, at 349. 

- 14/ See also Bundy v. State, supra, at 337 ("Both experts explained 
that because of the wide variation in the characteristics of human 
teeth, individuals are highly unique so that the technique of bite mark 
comparison can provide identification of a high degree of reliability") 
and 348 (trial court found that science of odontolonv. "which is based 



0 
Like Bundy, appellant does not contest the supposition that 

the significant uniqueness of individual dental characteristics makes 

bite mark comparison possible; indeed, in some cases, it may even make 

bite mark identification possible. But that does not close the question; 

it is only the starting point. Whether, in a particular case, a reli- 

able bite mark comparison or identification can be made depends not 

only on the acknowledged fact that every person's dentition has unique 

and individual characteristics, but also on whether unique and individual 

characteristics are discernible from the bite mark. And that is a 

factor which varies sharply from case to case. 

In Moenssens and Inbau's text, Scientific Evidence in Criminal 

Cases (Second Edition, 1978), the chapter on Forensic Odontology is pre- 

faced by the following observation (at 644) "It has . . .  been suggested 
that, in rare cases, a person may be identified by his bite impression 

left in food products, or even in the skin of victims of crimes. The 

latter would have particular application in battered child cases and 

in sexual attacks of varying natures." The subsection ($16.05, p.650- 

652) on "Bitemarks and their Identification" contains the following 

discussion: 

It is still a hotly debated issue whether an 
individual can be identified by his bitemarks left 
on a human being, cadaver, or elsewhere. Forensic 
odontologists are not entirely in agreement as to 
whether such identification is possible. Most would 
agree that, in exceptional circumstances, when the 
bitemark is deep, pronounced, clearly visible, and 
well preserved, and contains unusual characteristics 
of the teeth that made the impressions, an identifi- 
cation is ~ossible. All would agree that a careful 
investigation and examination ofvbitemarks is valu- 
able as an investigative lead to either suggest the 
possibility or impossibility of a particular indivi- 
dual having made questioned impressions. But all 
odontologists would certainly not agree that it is 
possible to determine the exact individual in a 



significant number of cases. 

The difficulties in examining bitemarks and 
evaluating their worth for identification purposes 
are many and varied. First of all, the marks which 
may be discovered may have changed their shape and 
size considerably from the time they were inflicted. 
Skin tissue is very elastic. Some bitemarks disap- 
pear altogether after a short while, some remain 
for days. Most become significantly altered as 
time goes by. Bitemarks inflicted when a subject 
was alive may change, in addition to the natural 
elasticity of the skin, due to tearing of the 
tissue, subsequent bleeding, swellings, and dis- 
colorations of the skin, whether or not the skin 
was punctured by the teeth. The change in shape 
is sometimes drastic; the change in size may be 
a shrinkage as well as, though more rarely, an 
enlargement. 

If the bitemark was left upon a dead body, or 
immediately prior to death, the skin alteration 
will be entirely different. It has been said that 
the turgor of the skin may last for several hours 
after death, during which time the marks remain 
quite visible, but after the turgor leaves the 
bitemarks may become indistinguishable except under 
ultraviolet light. 

A bitemark is not an accurate representation 
of the teeth that caused its impression. To under- 
stand this, one must consider the bite dynamics and 
its effects on the impression made by the teeth. 
The lower jaw (mandible) is movable and delivers 
the bite force against the upper jaw (maxilla) which 
is stationary. The upper teeth hold the substance 
which is being bitten as the lower teeth approach 
for the purpose of cutting the substance. When 
referring to bitemarks in skin, this would mean that 
the skin is curved between the upper and lower teeth 
but as the lower jaw moves up to cut the tissue, the 
skin is stretched away from its normal curvature 
between the teeth. It will be considerably out of 
shape when the force is actually inflicted that 
causes the skin to be pinched between the upper and 
lower teeth. In this whole process, the skin itself 
has not been stationary, because it tends to slip 
along the upper teeth until they catch hold when the 
bite occurs. 



Bitemarks also show chan~es and become distorted 
when the posture of the victiG changes. They may 
shrink in-one dimension and become elongated in 
another. If, as some odontologists have said, there 
is no mouth which is identical to another. bitemarks 
made by different persons may certainly appear identi- 
cal because the great varietv in characteristics that 

4 

may be i-ound in the teeth themselves is not visible 
in an impression of the teeth.151 - 

If a cast is made of a bite impression left at 
a crime scene, there is a good chance that it does 
not accurately represent the true shape of the dental 
apparatus of the suspect who made the impression. 
The forensic odontologist who has a possible suspect 
in mind will take impressions of the teeth of that 
individual for comparison purposes, but considering 
the changes that may have occurred in the questioned 
bitemark before casting, the chances of making a reli- 
able and accurate indentification are highly dependent 
upon the quality and extent oi- the crime scene bite- 
mark as well as the presence of certain easily recogniz- 
able characteristics. A very questionable proposition 
In many cases. 

Photography of teeth impressions is also recom- 
mended as a matter of course, but it, too, has serious 
limitations. A photograph is a two-dimensional picto- 
rial representation that depends for its validity and 
easy examination primarily on its three-dimensional 
features. Also, photography renders a representation 
in a flat plane whereas the impressions may occur on 
a curved surface, such as a human arm or leg. 

It is these many limitations that cause most forensic 
odontologists to recommend bitemark examinations as 
furnishing excellent investigative leads only, with 
rare cases permitting identification of a particular 
individual. In that sense, bitemark identification 
is indeed quite distinct and different from, for 
example, fingerprint identification or even the com- 
parison of disputed handwritings. 

151 
See also Wecht, Forensic Sciences (Vo1.2, 1986), 528.05 (Forensic 

Odontology, Examination ot Bite ~arks)("Compared to impression materials 
used in dentistry, the skin is a poor medium for bite mark registration. 
This is so because of the variable elasticity of skin, the topographical 
curvature. and the vrobabilitv that all aspects of the bite may not be 
consistently duplicHted in that medium.") A 



9 
Where an adequate predicate (i.e. a bite mark containing 

sufficient unique or individual characteristics) exists to permit 

a reliable identification to be made, such testimony is admissible. 

Bundy v. State, supra. Like any other expert testimony, it is then 

to be given whatever weight the jury chooses to accord it. On the 

other hand, where, as here, there is no sufficient for 

the purportedly scientific testimony, and where the identification 

based thereon is inherently unreliable, it is not merely a question 

of weight for the jury - such testimony is entitled to no weight, and 

should not be admitted. Cf. Farmer v. City of Fort Lauderdale, 427 

So. 2d 187,190-191 (Fla. 1983) (regarding the unreliability of polygraph 

evidence). If a motion to exclude the bite mark identification had 

been made in this case, the trial court would have heard the testimony 

a of both Dr. Briggle and Dr. Levine before ruling on whether there was 

a sufficient predicate - i.e., sufficient indicia of reliability - 

to permit the identification to be made before the jury. Unfortunately, 

since there was no objection below, appellant must rely on the doctrine 

of fundamental error. Wright v. State, supra; State v. Peek, supra. 

Nevertheless, it is appellant's position that this Court can and should 

consider the totality of the evidence in determining the issue, rather 

than merely characterizing the areas of disagreement between Dr. Briggle 

and Dr. Levine as matter of "weight and credibility", since (if appel- 

lant's position prevails) Briggle's testimony, and especially his 

E1 See e.e. LeFevre v. Bear. 113 So.2d 390.393-394 (Fla.2d DCA 1959); 
Johnson v. ~iate, 314 So .2d 2 
supra, D'Avila, Inc. v. Mesa, 
Hos~ital v. Perez. 395 So.2d 
1nc: v. Black, 434 So.2d 988 
890.705(2). 
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m ultimate conclusion, was inadmissible and entitled to no weighte- 

Further, in light of the fact that the science of bite mark identi- 

fication is still in its developmental stages, appellant submits that 

this Court can and should consider the comparative qualifications and 

experience in that field of Dr. Briggle and Dr. Levine, before deter- 

mining whether Briggle's identification of appellant as the person 

who inflicted the bite mark should have been heard by the jury in this 

181, capital trial. The relevant testimony is as follows- 

C. Dr. Levine 

Dr. Lowell Levine is Chief of Forensic Dentistry with the 

Medical Examiner's Office of Nassau County, New York (a suburb of New 

York City with a population of approximately two million)(R371). 

Before going there, Dr. Levine was Chief of Forensic Dentistry with 

the New York City Medical Examiner's Office, from 1968-1980 (R370-371). 

He was on the faculty of the New York University medical and dental 

schools for approximately fifteen and twenty years respectively (R370). 

- " I  Even assuming arguendo that only Dr. Briggle's testimony could 
be considered, it remains appellant's position that even that testimony. - ,  

of itself, fails to establish sufficient indicia of reliability (i.e., 
fails to demonstrate that the bite mark contained sufficient unique 
or individual characteristics) to permit an identification to be made. 

- 18/ Since his explanation of "class characteristics" and "individual 
characteristics" is central to an understanding of why the bite mark 
in this case provided no basis for an identification, appellant will 
take the liberty of discussing Dr. Levine's testimony before turning 
to that of Dr. Briggle. 



e Dr. Levine has been qualified as an expert witness many times in the 

191 courts of fifteen or sixteen states- , as well as in the U.S. Senate 

and the U.S. House of Representatives (R372). The cases involving 

201 bite marks which Dr. Levine has examined number in the hundreds- , 

and he has published many articles on the subject of bite mark evidence 

Dr. Levine has served as a consultant for the Central Identi- 

fication Lab which does MIA identifications in Honolulu (R370). In 

1985-86, in Brazil, Dr. Levine was a consultant to the U.S. Department 

of Justice Marshall's Service and the Office of Special Investigation 

with regard to the investigation, and ultimate identification of the 

body, of Nazi fugitive Joseph Mengele (R371). He was a consultant to 

the U. S. House of Representatives Select Committee on Assassinations, 

which investigated the death of President Kennedy (R371). On two 

occasions, he served as a consultant to the Argentine government, with 

regard to the investigation of the disappearances, and possible murders, 

of some 9,000 persons at the hands of military leaders formerly in 

power (R372). Dr. Levine has also worked on cases for the Naval Investi- 

gative Service, and in September 1986 was the leader of a team sent to 

Indonesia by the Navy to train that country's military and police forces 

- It is worth noting that in several of the reported decisions, 
including Bund , on the subject of bite mark identification, Dr. Levine 
testified 4 or the state. Bundy v. State, 455 So.2d 330 (Fla.1984) (case 
no. 57,772, see initial brief of appellant, p.20-21,37,105-108); People 
v. Smith, 443 NYS 2d 551,553-554 (Dutchess County,l981); People v. 
Prante, 498 NE 2d 889,897 (Ill.App.1986). 

- 201 Based on this experience, Dr. Levine testified that in homicides 
bite marks are found in two broad categories of cases: (1) those "involv- 
ing sexual activity around the time of death, both heterosexual and 
homosexual, forcible and voluntary" (R374-375), and (2) those in which 
the victim is a child, or where children are murdered by other children 
(R375). -57- 



i n  t h e  f o r e n s i c  s c i ences  (R370). 

D r .  Levine i s  a  d iplomate  of t h e  c e r t i f i c a t i o n  board of 

f o r e n s i c  odontology (R373). He i s  a  f e l l o w  of t h e  Academy of Fo rens i c  

Sc iences ,  and a  member and p a s t  o f f i c e r  of a  number of o t h e r  p r o f e s -  

s i o n a l  a s s o c i a t i o n s  (R374-375). He has  l e c t u r e d  on t h e  s u b j e c t  of 

f o r e n s i c  odontology "[dozens] and dozens of t imes throughout t h e  world" 

(R374). 

I n  People v .  Smith,  s u p r a ,  a t  533,  t h e  c o u r t  de sc r ibed  D r .  

Levine (a  p rosecu t ion  wi tnes s  i n  t h a t  ca se )  a s  "a f o r e n s i c  odon to log i s t  

of  t h e  wides t  exper ience  a s  an e x p e r t  w i t n e s s ,  a u t h o r ,  and l e c t u r e r  i n  

l e g a l  and academic c i r c l e s " ,  and f u r t h e r  noted "As appears  from t h e  

Cour t ' s  own r e s e a r c h ,  D r .  Levine has  been c i t e d  e x t e n s i v e l y  i n  bo th  

t h e  d e c i s i o n a l  law and t h e  odon to log ica l  l i t e r a t u r e  f o r  h i s  numerous 

a w r i t i n g s  and appearances .  " 
- 

I n  t h e  t r i a l  of t h e  i n s t a n t  c a s e ,  D r .  Levine t e s t i f i e d  t h a t  

human b i t e s  ( a s  d i s t i n g u i s h e d  from animal b i t e s )  l e a v e  p a t t e r n e d  

i n j u r i e s  (or  marks) which a r e  ovoid i n  shape ,  and from 2  112 t o  4  o r  

4  1 1 2  sonometers i n  wid th  (R375-376). Human b i t e s  sometimes leave  a  

c e n t r a l  ecchymotic a r e a ,  o r  black-and-blue suck mark, and they  (un l ike  

animal b i t e s )  do n o t  l a c e r a t e  o r  t e a r  t h e  s k i n  (R376). I n  a  human b i t e ,  

because t h e  upper t e e t h  f i t  over t h e  lower t e e t h ,  t h e  p a t t e r n i n g  l e f t  

by t h e  upper t e e t h  w i l l  be wider than  t h a t  l e f t  by t h e  lower t e e t h ;  

t h a t  i s  one way you can t e l l  them a p a r t  (R376-377). Also " [ i n ]  t h e  

upper t e e t h ,  t h e  two i n c i s o r s  i n  t h e  middle a r e  ve ry  wide,  and t h e  two 

i n c i s o r s  nex t  t o  them a r e  narrower .  They l eave  c l a s s  c h a r a c t e r i s t i c s  

and sfizes which a r e  r e c t a n g l e s .  . . .  The lower t e e t h  which a r e  a l s o  

i n c i s o r s  l eave  r e c t a n g l e s  a l s o ,  so  what we expec t  t o  see  i n  t h e  lower 



e is four rectangles all around the same width as the lower teeth and 

the uppers, four rectangles, the middle tooth wider and the two next 

to them narrowing" (R377). Markings of this kind, Dr. Levine explained, 

are what is referred to as "class characteristics", because they are 

typical of human dentition; they are the kinds of characteristics that 

teeth generally leave on the skin (R377). He continued: 

Basically, in forensic sciences, we talk about class 
characteristics and individual characteristics, and 
sometimes they get a little bit muddied; but to give 
you an analogy, if you see something sitting out there 
with a motor and windows and body and four wheels, it's 
a car. So that's a class characteristic of cars. 

If you see that same thing that says "Chevrolet" 
on it, you know that would still be a - -  it would indi- 
vidualize it in that now we have Chevrolets but that is 
still a class, so it's individual and class. Now, it's 
a car and a Chevrolet, but there are a lot of Chevrolets. 
We see one that is red with a broken headlight. 

Asked to explain how bite mark comparison is done, Dr. Levine 

replied that the pattern injury in the skin is photographed, and then 

the odontologist looks for all the unique and individual characteristics 

than can be found in the injury (R378). 

Then if we get models of teeth, we will make 
exemplars or make bite marks in wax something like 
this. It's called aluwax, a-1-u-w-a-x, and we will 
compare all the unique and individual characteristics 
in the bite mark and the tissue of skin with the 
unique and individual characteristics of the bite 
mark in the wax. That basically is the simplest way 
to explain it. 

(R378-379, see R385,404) 

There is no standard number of "points of similarity" which 

are needed to make an identification (R379-380); in fact, there is 

a really no such thing in bite mark comparison that defines what a "point" 

is (R379). Rather, what is important is the presence, or absence, of 



enough unique or individual characteristics to support an identifica- 

tion (see R378-380,385-386,389,392,404). Dr Levine explained: 

Theoretically, if you had one tooth that was 
unique, say, shaped like a Sheriff's badge, and you 
found that one thing in an injury pattern in the 
skin, that one thing, we have had a case like that 
where in a hundred years of dental injury you couldn't 
find anything similar. That one thing could be identi- 
fied and it's similar in the other forensic sciences. 

On the other hand, if you don't have enough 
individual and unique characteristics, you can't 
arrive at a conclusion. So, there is really no 
number and basically your conclusions really are 
based upon training and experience of the examiner 
and, admittedly, you know, this area is somewhat 
subjective and it really depends on the training 
and experience of the examiner. - 211 

Dr. Levine testified that after performing the bite mark 

comparison, the next step is to write a report of the findings (R379). 

He testified that he had seen no report in this case, which was unusual, 

since "[in] my experience, we have got to give reports to prosecutors" 

Having examined the photographs of the bite mark on Walter 

Shonyo's left arm, and the cast impressions of appellant's teeth, it 

- 211 In determining whether Dr. Briggle's identification of appellant, 
by the technique of bite mark comparison, as Walter Shonyo's assailant 
was reliable enough to go to the jury in this capital trial, appellant 
urges that this Court give careful consideration to the enormous 
disparity in the experience and recognition in the field between Dr. 
Levine and Dr. Briggle; particularly since bite mark identification is 
neither an exact science nor a fully matured one. 

- 221 Dr. Briggle did not write a report in this case, although he 
did prepare reports in the five previous cases in which he had testified 
as a forensic odontologist (R307-310, see R279). Asked why he did not 

a write a report in this case, he replied "No particular reason" (R308). 



was Dr. Levine 's  opinion t h a t  t h e r e  were not  enough ind iv idua l  charac- 

t e r i s t i c s  - o r  any one p a r t i c u l a r  unique c h a r a c t e r i s t i c  - d i s c e r n i b l e  

from t h e  b i t e  mark t o  permit an i d e n t i f i c a t i o n  t o  be made, by himself 

o r  by anyone (R383-384,388-389,392, see  R377-380,404-405). For one 

th ing ,  a  l a r g e  por t ion  of t h e  mark- 231is "so d i f f u s e  and d r i ed  and 

dess ica ted  t h a t  t h e r e  i s  r e a l l y  no c h a r a c t e r i s t i c  t h e r e  and everything 

runs toge the r ;  and i n  order  f o r  someone t o  say one th ing  l e f t  a  p a r t i -  

c u l a r  th ing ,  they would r e a l l y  be tak ing  a  guess" (R387,see R403-404). 

Another segment of t h e  mark, located i n  t h e  por t ion  which D r .  Briggle  

24/ and Dr. Levine agreed was made by t h e  lower t e e t h  of t h e  a s sa i l an t -  

(R285,386,393,813), was a l s o  descr ibed by Levine a s  "very d i f fuse"  

(R403) and " j u s t  too wide an a rea  t h a t  i s  a l l  t h e  same" (R404). There 

were spaces between 10 and 11 and between 14 and 15, and t h i s  was one 

of the  reasons why D r .  Levine could no t  absolu te ly  r u l e  appe l l an t  out 

(R402-404). Asked by t h e  prosecutor  i f  he saw any consis tency on 

- 231 The p o r t i o n  of the  mark which D r .  Levine described a s  "d i f fuse  
. . .  d r i e d ,  and dessicated" with everything running toge the r ,  i s  t h e  
segment which was labeled 6 , 7 , 1 7 , 1 8 , 8  and 9 by D r .  Briggle (R387,see 
R324,331,786,813). According t o  Briggle ,  these  numbers r ep resen t  an 
upper l a t e r a l  i n c i s o r  ( 6 ) ,  an upper canine ( 7 ) ,  two upper bicuspids 
(17 and 1 8 ) ,  and two lower bicuspids (8 and 9) (R324,813). This i s  
the  segment where t h e  most pronounced b ru i s ing  appears (see S t a t e ' s  
Exhibi t  26, R786). D r .  Briggle  was of t h e  opinion t h a t  t h e  "drag 
pa t t e rn"  of t h e  i n j u r y  i n  t h i s  a rea  ind ica ted  t h a t  t h e r e  was movement 
while t h e  b i t e  mark was being i n f l i c t e d  (R329-330). See Moenssens 
and Inbau, supra ,  a t  650-652, regarding d i s t o r i o n  of b i t e  marks. 

241 This i s  the  segment labe led  by D r .  Briggle  a s  10 ,11 ,12 ,13 ,14 ,15  
(R403-404,see R324,331,786,813). These numbers, according t o  Br iggle ,  
r ep resen t  t h e  four  lower i n c i s o r s  (11-14), f lanked by t h e  two lower 
cuspid (or  canine) t e e t h  (10 and 15)(R324). D r .  Briggle  t e s t i f i e d  
t h a t  lower t e e t h  genera l ly  leave  much b e t t e r  marks than do upper t e e t h  
(R294), and Briggle and Levine agreed t h a t  t h i s  was t r u e  of t h e  mark 
i n  t h e  i n s t a n t  Ease (~294,385-385,  see R786) . a 



a 11,12,13 and 14 ( the  lower i n c i s o r s ) ,  Levine answered "As a  group 

s ize-wise they a r e  s i m i l a r ,  but then a l l  our i n c i s o r s  would be r e l a -  

t i v e l y  similarW(R403).  "The four  i n c i s o r s  a r e  j u s t  t h e  s i d e s .  We 

a r e  not  seeing any unique c h a r a c t e r i s t i c s  from any one of them. I n  

o the r  words, each tooth  should use unique things" (R404). 

In  the  a r e a  of t h e  upper i n c i s o r s ,  a s  Briggle and Levine 

agreed, t h e  b ru i s ing  p a t t e r n  was much f a i n t e r  than i n  the  a rea  of t h e  

lowers, a s  i s  t y p i c a l l y  t h e  case (R289-290,294,385,400). Dr. Levine 

emphatically disagreed with t h e  p rosecu to r ' s  suggestion t h a t  t h e  l i g h t  

marking o r  absence of marking a t  t h e  por t ion  of t h e  b r u i s e  labe led  

4  and 5  represented a  "consistency" with t h e  model of a p p e l l a n t ' s  

t e e t h ,  which showed t h e  two f r o n t  t e e t h  (or c e n t r a l  i n c i s o r s )  t o  be 

s h o r t e r  than t h e  upper l a t e r a l  i n c i s o r s  (R399-401). D r .  Levine t e s t i -  

f i e d  t h a t ,  i n  h i s  experience,  t h e  absence of marking o r  l i g h t  marking 

does no t  mean t h a t  t h e  t e e t h  a r e  higher i n  the  arch  o r  t h a t  they a r e  

missing (R400). Sometimes t e e t h  do no t  leave  a  mark, and f o r  t h a t  

reason,  i n  t h e  f i e l d  of b i t e  mark comparison, " . . .  we never i n t e r p r e t  

negat ive  evidence. We always i n t e r p r e t  p o s i t i v e  evidence, t h e  presence 

of marking" (R400-401). To t h e  p rosecu to r ' s  quest ion " . . .  you do not  

see  a  consis tency t h e r e  a s  t o  why these  two t e e t h ,  4  and 5 ,  did not  

make a  mark because they a r e  s h o r t e r  than t e e t h  3  and 6?", D r .  Levine 

r e p l i e d  "While t h a t  i s  a  reasonable assumption f o r  an amateur, you 

don ' t  see t h a t  i n  a c t u a l  b i t e  mark evidence" (R401). 

In  add i t ion  t o  t h e  genera l  d i f f u s i o n  of t h e  b i t e  mark, and 

t h e  lack of ind iv idua l  c h a r a c t e r i s t i c s ,  t h e r e  were a  number of o ther  

s p e c i f i c  problems with t h e  mark (R383). There was a  pene t ra t ing  



a wound, p o s s i b l y  a  s t a b  wound, i n  t h e  b i t e  mark area i t s e l f  (R380-382, 

388) .  The p e n e t r a t i n g  wound was i n f l i c t e d  a f t e r  t h e  b i t e  mark, and 

i t  took away a  p o r t i o n  of t h e  i n j u r y  p a t t e r n  (R381-382,388). D r .  

Levine expressed t h e  op in ion  t h a t  perhaps i f  t h e r e  had been some 

unique o r  i n d i v i d u a l  c h a r a c t e r i s t i c  where t h e  s t a b  wound was, i t  might 

have been p o s s i b l e  t o  e i t h e r  e l i m i n a t e  o r  i d e n t i f y  a p p e l l a n t  (R388). 

Also,  t h e r e  was a  l o t  of s k i n  l a c e r a t i o n  i n  t h e  a r e a  of  t h e  mark a t t r i -  

b u t a b l e  t o  t h e  lower t e e t h  (R385-386).[See Moenssens and Inbau,  sup ra ,  

a t  650-652, regard ing  d i s t o r t i o n  of b i t e  marks, and observing t h a t  

" [b l i t emarks  i n f l i c t e d  whi le  t h e  s u b j e c t  was a l i v e  may change, i n  

a d d i t i o n  t o  t h e  n a t u r a l  e l a s t i c i t y  of  t h e  s k i n ,  due t o  t e a r i n g  of t h e  

t i s s u e ,  subsequent b leed ing ,  swe l l i ngs ,  and d i s c o l o r a t i o n s  of t h e  s k i n ,  

whether o r  n o t  t h e  s k i n  was punctured by t h e  t e e t h " ] .  

With r ega rd  t o  t h e  e f f e c t s  of  a b i t e  mark being made through 

c lo th inga / ,  D r .  Levine t e s t i f i e d  t h a t  such b i t e  marks a r e  ve ry  o f t e n  

d i f f u s e ,  o r  muddy, "so we r e a l l y  d o n ' t  p i c k  up i n d i v i d u a l  c h a r a c t e r -  

i s t i c s  depending on t h e  c l o t h i n g . "  Sometimes t h e  f a b r i c  p a t t e r n  of 

t h e  c l o t h i n g  w i l l  be superimposed on t h e  s k i n ,  l e av ing  t h e  shapes of 

26/ t h e  t e e t h  bu t  w i t h  t h e  c ross -ha tch ing  of  t h e  f a b r i c  (R390).- 

- 25/ D r .  B r igg le  t e s t i f i e d  t h a t  t h e  b i t e  mark on Walter  Shonyo's arm 
appeared t o  have been made through c l o t h i n g  (R284). He acknowledged 
t h a t  t h e  c l o t h i n g  can have an e f f e c t  on t h e  mark, though he  d i d n ' t  
know i f  he  would cons ide r  i t  a  d i s t o r t i v e  e f f e c t  (R314). Br igg le  
t e s t i f i e d ,  "When an i n j u r y  p a t t e r n  occurs  through c l o t h i n g  by t e e t h  
you have c l o t h i n g  bunching up and i t  causes  t h e s e  l i t t l e  s t r i a t i o n s "  
(R284). It may a l s o  cause more pronounced b r u i s i n g  (R314). See 
Moenssens and Inbau ,  s u p r a ,  a t  650-652. 

- 26/  D r .  Levine a l s o  t e s t i f i e d  t h a t ,  i f  t h e  c l o t h i n g  i s  a v a i l a b l e ,  i t  
should be examined f o r  s a l i v a  ( f o r  blood type  comparison); he  s t a t e d  
t h a t  "al though you might n o t  be a b l e  t o  group i t ,  i t ' s  ve ry  easy t o  
f i n d  t h e  enzyme i n  s a l i v a "  (R390). 



a Asked by t h e  prosecutor  i f  he found any cons is tencies  

between t h e  b i t e  mark and t h e  models of a p p e l l a n t ' s  t e e t h ,  Dr. Levine 

s a i d ,  "Basical ly  i n  one area" (R395-396). This a rea  involved t h e  

spacing,  on e i t h e r  s i d e  of t h e  lower t e e t h ,  between t h e  l a t e r a l  i n c i -  

so r  and t h e  cuspid (or canine tooth)(R386,396-397,402-404).  This was 

one of t h e  reasons why he could no t  conclusively r u l e  appel lan t  out  

(R403-404). However, t h e r e  were a l s o  a  number of d iscrepancies  and 

incons i s t enc ies  which he could not  account f o r  (R383-388,396-398). 

In  t h e  p a r t  of t h e  mark made by t h e  lower t e e t h  (an area  with a  l o t  

of sk in  l a c e r a t i o n ) ,  t h e r e  were d iscrepancies  between t h e  b i t e  mark 

and t h e  aluwax impressions l e f t  by t h e  models of a p p e l l a n t ' s  t e e t h ,  

"including the  f a c t  t h a t  t h e  s i z e s  a r e  somewhat wrong" (R386). D r .  

Levine continued, "That i s  not  a  huge problem unless  you g e t  gross  

0 d i s t o r t i o n ,  i n  which case t h e  s k i n  i s  e l a s t i c  and g ives  some, but 

when you s t a r t  t o  g ive  gross  d i s t o r t i o n ,  then t h i s  i s  wrongH(R386). 

The upper t e e t h ,  D r .  Levine s t a t e d ,  a r e  more of a  problem "because 

i f  you look a t  t h e  b i t e  mark i n  wax t h a t  has been l e f t  by t h e  upper 

t e e t h  ---  i t ' s  considerably wider than t h e  one i n  t h e  photograph, and 

you have t o  expla in  t h a t  away and, very candid ly ,  I c a n ' t  explain it" 

271 (R386, see  R388).- 

271 According t o  s t a t e  witnesses  Sandra Wessels and Linda McCuston, 
G t h  technic ians  wi th  t h e  Tampa p o l i c e ,  and according t o  Dr. Br iggle ,  
t h e  o r i g i n a l  photograph of t h e  b i t e  mark was reproduced t o  one-to-one 
s i z e  ( ac tua l  s i z e ) ,  by means of a  procedure i n  which a  r u l e r  i s  placed 
beside t h e  b i t e  mark i n  t h e  o r i g i n a l  photograph (R254-256,258-260,281, 
786). A second r u l e r  i s  then placed on a  su r face  upon which t h e  photo- 
graphic image i s  p ro jec ted ,  and adjustments a r e  made i n  t h e  s i z e  u n t i l  
t he  pro jec ted  image of t h e  r u l e r  i n  t h e  photograph i s  the  same s i z e  a s  
t h e  measurement r u l e r  (R258-260). a 



a On cross-examinat ion,  t h e  p rosecu to r  asked Dr. Levine,  

"And b a s i c a l l y  your op in ion  h e r e  today w i t h  a l l  your yea r s  of  e x p e r t i s e  

i n  f o r e n s i c  odontology i s  t h a t  you cannot t e l l  t h i s  j u r y  t h a t  t h i s  man 

d i d  n o t  make t h a t  b i t e  mark" (R396). D r .  Levine agreed t h a t  he  could 

n o t  p o s i t i v e l y  exclude a p p e l l a n t ;  " I f  I could  exp la in  away a  l o t  of 

t h i n g s ,  y e s ,  i t  would be poss ib l e "  (R396, s e e  R388,402-405). Asked 

on r e - d i r e c t  whether o t h e r  people  could have made t h i s  b i t e  mark, he  

r e p l i e d  "Well, sure"  (R404). He summed up t h e  s i t u a t i o n  a s  fo l lows :  

"[There] a r e  o t h e r  people  you can exc lude ,  and t h e r e  a r e  a  l o t  of  

people  you can r u l e  i n .  There i s  j u s t  n o t  enough t h e r e  t o  work with"  

(R405). 

D .  D r .  B r igg le  

e D r .  Joseph Br igg le  i s  a  d e n t i s t  from Coral  Gables,  F l o r i d a ,  

and i s  a  f o r e n s i c  odon to log i s t  c o n s u l t a n t  w i th  t h e  Dade County Medical 

Examiner 's  O f f i c e  (R273-274). He r ece ived  h i s  d e n t a l  degree  from 

Case Western Reserve i n  1979, and,  a f t e r  a  one year  r e s idency ,  became 

l i c e n s e d  t o  p r a c t i c e  i n  F l o r i d a  (R274). I n  1981, he  was appointed an 

Assoc i a t e  Medical Examiner (R275). D r .  B r igg le  i s  a  member of t h e  

American Dental  Assoc i a t i on ,  t h e  F l o r i d a  Dental  Assoc i a t i on ,  t h e  Eas t  

Coast D i s t r i c t  Dental  Soc i e ty  of Miami, and t h e  American Academy of  

Forens ic  Sciences  (R274-275). He has  been a c t i v e  i n  s e v e r a l  l o c a l  d e n t a l  

s tudy  groups,  and has  served a s  an o f f i c e r  i n  two of  t h e s e  groups (R275). 

He has  l e c t u r e d  i n  f o r e n s i c  d e n t i s t r y  t o  t h e  l o c a l  d e n t a l  s o c i e t i e s  

(R277). D r .  B r igg le  has  t e s t i f i e d  a s  a  expe r t  i n  t h e  a r e a  of f o r e n s i c  

odontology approximately f i v e  t imes ,  a11  i n  Dade County (R278-279). 

A s  of t h e  t ime of t r i a l ,  Dr. Br igg le  had r e c e n t l y  taken  



an examination to become board certified in forensic odontology (R277- 

278). In order to be eligible to take the exam, it is necessary to 

accumulate a certain number of points and to be accepted by a creden- 

tials committee; "you are given points for every case you are involved 

with involving forensic dentistry" (R278). Dr. Briggle met the quali- 

fications to sit for the exam, but he had not yet learned the results 

(R278-279). 

In the field of bite mark identification, Dr. Briggle has 

taken a one week course at the Armed Forces Institute of Pathology in 

Washington, D.C. (R276-277). He has "been involved in postgraduate 

courses, lectures on forensic dentistry involving bite mark evidence" 

(R277), and has for the past few years attended meetings of the 

American Academy of Forensic Sciences "[at] which they present two 

a days' worth of papers involving all forensic dentistry, but recently 

a great deal of it has been involving bite mark evidence" (R277). Dr. 

Briggle estimated that he had "reviewed between ten and fifteen cases 

involving bite mark evidence, one aspect or another" (R276). 

Dr. Briggle testified that when he received the photograph 

of the bite mark on Walter Shonyo's arm, he first determined, from the 

arch form of the injury pattern, that it was a human bite (R281-283). 

According to Dr. Briggle, the photograph represented "a very high 

quality, good bite, is what we would call it in the field, because it 

shows particular indentations and characteristics of individual teeth" 

(R282-283). From the bruising pattern, Dr. Briggle determined that 

the bite was "para-mortem"; it was inflicted while the victim was still 

alive, but very near the time of death (R283). Several of the indenta- 

tions contained a "drag pattern" - "the little narrow injury pattern 



a f i r s t  before t h e  tooth  a c t u a l l y  dug i n t o  t h e  t i s s u e "  - and t h i s  

indica ted  movement (R299,329-330). The b i t e  appeared t o  D r .  Briggle  

t o  have been made through c lo th ing  (R284). He determined t h i s  from 

t h e  i n j u r y  p a t t e r n  ("[Ylou have c lo th ing  bunching up and i t  causes 

these  l i t t l e  s t r i a t i o n s " ) ,  and confirmed i t  from t h e  photographs show- 

ing t h e  v ic t im c l a d  i n  a  long-sleeved s h i r t  (R284-285,310-311). D r .  

Briggle  acknowledged t h a t  t h e  c lo th ing  can have an e f f e c t  on t h e  

mark, but he d i d n ' t  know i f  he would c a l l  i t  a  d i s t o r t i v e  e f f e c t  (R314). 

It may a t  times cause more pronounced b ru i s ing  (R314). 

Dr. Briggle t e s t i f i e d  t h a t  t h e  t e e t h  which made t h i s  b i t e  

mark were probably i n  good r e p a i r ,  because of t h e  very d i s t i n c t i v e  

broad marks (R284). Teeth i n  poor condi t ion ,  with jagged edges and 

so f o r t h ,  genera l ly  leave a  mark with more dragging p a t t e r n s ,  more 

scrapings (R284). 

When he examined t h e  photograph of t h e  b i t e  mark, Dr. Briggle  

i d e n t i f i e d  "some i n t e r e s t i n g  c h a r a c t e r i s t i c s "  (R288). He explained 

t h a t  p a r t i c u l a r  t e e t h  cause a  p a r t i c u l a r  type of i n j u r y  p a t t e r n  (R288). 

He t e s t i f i e d :  

The eye tooth  o r  t h e  canine tooth  very commonly 
makes what we consider  a  diamond shape or  a  t r i a n g u l a r  
shaped i n j u r y  p a t t e r n  i n  t h e  t i s s u e ,  and I was a b l e  t o  
i d e n t i f y  i n  Exhibi t  39 t h i s  p a r t i c u l a r  i n j u r y  p a t t e r n  
t h a t  looks almost l i k e  ha l f  of a  diamond i f  you w i l l ,  
a  t r i a n g u l a r  shape. 

This p a r t i c u l a r  i n j u r y  p a t t e r n  which I have 
pointed t o  wi th  my pen i s  t r i a n g u l a r  shaped, and 
t h i s  i s  very --  you see  t h a t  very f r equen t ly  wi th  
t h e  eve too th .  t h e  canine too th .  because i t  has 
such a  po in t  on t h e  t o o t h .  

I a l s o  i d e n t i f i e d  as  I mentioned before ,  a s  I 
s a i d ,  t h i s  i s  a  l i t t l e  a rch .  This l a r g e  mark here - 
i s  a c t u a l l y  ind iv idua l  marks, and t h i s  i s  very comonly.  
We see  t h i s  with t h e  lower i n c i s o r  t e e t h ,  making t h i s  
type of i n j u r y  p a t t e r n .  



So, I b a s i c a l l y  have -- I s t a r t e d  t o  i d e n t i f y  
c e r t a i n  p a r t s  of t h i s  i n j u r y  p a t t e r n  and got t h a t  
i n  mv mind f o r  mv comvarison. The lower arch  nives 
us  mkch more cha;acte;istics than t h e  upper arch 
i n j u r y  p a t t e r n  except we can a l s o  see  p a r t i c u l a r  
t e e t h  marks i n  t h e  u m e r  arch  a l s o .  

I w i l l  v o i n t  t o  some of them a t  t h i s  vo in t  
i n  t ime.  his p a t t e r n  where I am point ing '  t o  
r i g h t  he re .  

This p a r t i c u l a r  b r u i s e  mark t h a t  I am poin t ing  
t o  r i g h t  h e r e ,  we a l s o  see  q u i t e  commonly with t h e  
eye too th .  You may wonder, "Well, why doesn ' t  i t  
mark as  d i s t i n c t l y  a s  t h i s ? "  You w i l l  n o t i c e  on t h i s  
photograph, t h e  i n j u r y  p a t t e r n  on t h i s  s i d e  i s  much 
deeper than on t h i s  s i d e .  You see  t h a t  f r equen t ly .  
But, aga in ,  I am t r y i n g  t o  i d e n t i f y  p a r t i c u l a r  
c h a r a c t e r i s t i c s  t h a t  we know c e r t a i n  t e e t h  make. 

Around t h e  arch  h e r e ,  t h e r e  i s  a  b ru i s ing  pa t -  
t e r n  here  and here  not  q u i t e  a s  d i s t i n c t  i n  these  
two t e e t h  marks r i g h t  here  which I w i l l  be a b l e  t o  
exvla in  a  l i t t l e  l a t e r .  But t h i s  . v a r t i c u l a r  mark 
heke i s  q u i t e  conmonly what we see 'with t h e  upper 
l a t e r a l  i n c i s o r  which I w i l l  po in t  out again i n  
a  moment on t h e  models. 

I n  doing a  b i t e  mark comparison, D r .  Briggle f i r s t  looks f o r  

p a r t i c u l a r  d i s t i n c t i v e  p a t t e r n s  i n  t h e  photograph of t h e  b i t e  mark; 

" [ a l t  t h i s  poin t  we d o n ' t  know who made t h i s  b i t e "  (R291). He then 

t r i e s  t o  compare these  p o i n t s  t o  the  known models; "[wle know whose 

t e e t h  these  are"  (R291). I n  t h e  i n s t a n t  case ,  t h e  f i r s t  th ing  t h a t  

s t ruck  D r .  Briggle  was t h a t  on e i t h e r  s i d e  of t h e  lower arch t h e r e  was 

a  space between t h e  eyetooth (or  canine tooth)  and t h e  l a t e r a l  i n c i s o r  

(R291, see  R286-288). According t o  D r .  Briggle ,  t h e  spaces i n  t h e  

a photograph corresponded t o  and were cons i s t en t  with t h e  spaces i n  t h e  

model (R291-292). He t e s t i f i e d  t h a t  not  everybody's mouth would have 



such spaces  (R292). Some people  - Dr. Br igg le  had no s t a t i s t i c a l  

in format ion  and no guess  a s  t o  how many - have no spaces  a t  a l l  

between t h e i r  t e e t h ,  p a r t i c u l a r l y  i f  they  have had a  l o t  of o r tho -  

d o n t i c s  (R314,316-317). 

Dr. Br igg le  po in ted  o u t  ano ther  s i m i l a r i t y  between t h e  b i t e  

mark photograph and t h e  models: "I mentioned t h a t  i n j u r y  p a t t e r n  i s  

c o n s i s t e n t  w i th  what we s e e  w i th  a  sha rp ,  po in t ed  eye t o o t h .  That 

was a l s o  c o n s i s t e n t .  The i n d i v i d u a l  [ a p p e l l a n t ]  does have a  sha rp  

28/ po in ted  eye too th"  (R292)- 

A t  t h i s  p o i n t ,  D r .  B r igg le  l i n e d  up t h e  po in t ed  eye t o o t h  

w i t h  t h e  p a r t i c u l a r  mark which he had i d e n t i f i e d  a s  most probably 

being caused by t h e  po in t ed  eye t o o t h ,  and searched f o r  any i n c o n s i s t e n t  

markings which p o s s i b l y  could  e l i m i n a t e  t h e  i n d i v i d u a l  (R293-294). Dr. 

a Br igg le  t e s t i f i e d  t h a t  a p p e l l a n t ' s  eye t o o t h  and h i s  lower f r o n t  t e e t h  

" f i t "  i n t o  t h e  mark ( ~ 2 9 3 ) 3 !  Finding no i n c o n s i s t e n c i e s  i n  t h e  lower 

a r c h ,  D r .  B r igg le  t u rned  t o  t h e  upper a r c h  (R294). He observed t h a t  

t h e  upper t e e t h  had l e f t  markings i n  t h e  t i s s u e ,  which, according t o  

D r .  B r i g g l e ,  "is n o t  always t h e  case" (R294). He t e s t i f i e d  " L i t e r a t u r e  

has  r e p o r t e d  t h a t  i n  tnany a r e a s  t h e  lower t e e t h  mark much b e t t e r ,  and 

- 281 Note, however, D r .  B r i g g l e ' s  ge:eric d e s c r i p t i o n  of t h e  eye t o o t h ;  
i t  commonly l eaves  t h e  diamond o r  triangular shaped i n j u r y  p a t t e r n  
"because i t  has  such a p o i n t  on t h e  t oo th"  (R288-289), o r  "because 
t h e  anatomy of t h e  t o o t h  i s  very  sharp"  (R289). 

- 29/  According t o  D r .  B r igg le ,  i f  a p p e l l a n t ' s  lower eye t e e t h  had been 
r i g h t  nex t  t o  t h e  i n c i s o r s  ( i . e . ,  i f  he  had n o t  had spaces  between 
t h e s e  t e e t h ) ,  then  h i s  d e n t i t i o n  would have been i n c o n s i s t e n t  w i th  t h e  
i n j u r y  p a t t e r n ,  and he could p o s s i b l y  have been e l imina t ed  (R293-294). 
I n t e r e s t i n g l y ,  D r .  Levine a l s o  t e s t i f i e d  t h a t  t h e  spacing between 
t h e s e  two p a i r s  of t e e t h  w a s  one of t h e  reasons  he  could  n o t  a b s o l u t e l y  
r u l e  ou t  a p p e l l a n t  a s  a  suspec t  (R402-404). 



• t h e  lower t e e t h  did mark much b e t t e r  i n  t h i s  case ,  but we do have 

markings from the  upper t ee th"  (R294) .  So, using t h e  same technique, 

he l i n e d  up t h e  upper eye tooth  wi th  t h e  mark which was probably 

caused by t h e  upper eye too th  (R295) .  Having done t h i s ,  D r .  Briggle  

found t h a t  a  number of t h e  upper t e e t h  i n  t h e  model f i t  i n t o  the  marks 

i n  t h e  i n j u r y  p a t t e r n  (R295-300) .  There was a  l a r g e ,  d i s t i n c t i v e  

b ru i s ing  p a t t e r n  which, i n  D r .  B r igg le ' s  opinion,  was caused by t h e  

upper r i g h t  l a t e r a l  i n c i s o r ,  and which was s l i g h t l y  d i f f e r e n t  from 

the  l a t e r a l  on t h e  o the r  s i d e  (R298) .  He asked r h e t o r i c a l l y  "Why 

might i t  be d i f f e r e n t ?  Well we would expect i t  could poss ib ly  be 

d i f f e r e n t  because of t h e  anatomy of t h e  too th .  Perhaps t h e  t o o t h  

had a  sharp po in t  on i t  which i s  being more blunted o r  rounded" (R298) .  

D r .  Briggle  t e s t i f i e d  t h a t  a p p e l l a n t ' s  upper r i g h t  l a t e r a l  i n c i s o r  

does have a  sharp po in t  on i t ,  and t h i s ,  i n  h i s  opinion,  was cons i s t en t  

wi th  t h e  b ru i s ing  p a t t e r n  i n  t h e  photograph of t h e  v i c t i m ' s  arm (R298- 

2 9 9 ) .  

The i n j u r y  p a t t e r n  was very f a i n t  i n  t h e  a rea  where t h e  

upper f r o n t  t e e t h  ( c e n t r a l  i n c i s o r s )  would have f a l l e n  (R296) .  According 

t o  D r .  Briggle ,  t h a t  i s  "very cons i s t en t "  with a p p e l l a n t ' s  t e e t h ,  

because, a s  ind ica ted  by t h e  models, they a r e  a  l i t t l e  b i t  higher  than 

h i s  l a t e r a l  i n c i s o r s  (R296-297) .  [Usually,  D r .  Briggle  t e s t i f i e d ,  i t  

i s  t h e  l a t e r a l  i n c i s o r s  which a r e  s l i g h t l y  higher  than t h e  f r o n t  t e e t h  

( R 2 9 7 ) l .  Appel lan t ' s  f r o n t  t e e t h ,  according t o  D r .  Briggle ,  would not  

leave a  mark because they would not  reach a s  deep i n t o  t h e  sk in  a s  



30/ the other teeth around them (R298).- 

The prosecutor pointed out a deep incisim or laceration in 

the photograph, and Dr. Briggle stated that this large mark was not 

made by a tooth, although he had reason to believe there might be a 

bruise underneath the laceration (R290-291). He believed that the bite 

was probably inflicted prior to the puncture wound, but was not 100% 

sure (R325). Dr. Briggle provided a photograph of the bite mark in 

this case to Dr. Souviron, and it was used in the board certification 

exam which Briggle recently took (R317-320). The question was "What 

made this mark?", and the answer was "A puncture wound, not a tooth 

mark" (R319-320). 

Dr. Briggle stated his ultimate conclusion as follows: "My 

opinion within a reasonable degree of medical certainty is that this 

is indeed a match. The bite mark on the individual's arm was made 

by the teeth that belonged to the individual that had those models 

taken" (R300-301). He estimated conservatively that he found, alto- 

gether, eighteen points of consistency (R306,313-314). Fifteen of 

these points represent teeth which "matched up" or corresponded to the 

bruising pattern (R306,313). The remaining three points were the two 

spaces in the lower teeth, and one tooth (apparently a bicuspid, which, 

by definition, has two cusps, see R295-296) which made two little red 

dots on the bite (R313, see R306). He acknowledged that he could not 

30/ - According to Dr. Levine, the absence of marking or light marking 
does not necessarily mean that the teeth are higher in the arch or 
missing (R400). Sometimes teeth do not mark, and for this reason "we 
never interpret negative evidence" (~400-401) [Note also - testimony that sometimes the entire upper arch leaves no mar 
Dr. ~evine characterized Dr. ~riggle's-interpretation as a reasonable 
assumption "for an amateur, for somebody that hasn't seen a lot of 
bite mark evidence" (R401); but one which is "absolutely not true" (R400). 



m exclude everyone else in the world as having made the marks/, but 

stated "I am very confident in my comparison" (R306). Dr. Briggle 

also acknowledged that bite mark identification is not an exact 

science (R306,326-327). "We are trying to develop it more into an 

exact science but it's rather new, only been around for, in courts 

of law . . .  for, I am going to estimate, five years perhaps." (R306) 

E. The Unreliability Of The Bite Mark 
Identitication In This Case 

Bite mark identification is a new scientific technique - one 
which is still in the process of being developed. It is not an exact 

science, and it does not yield its results with mathematical certainty. 

The interpretation of a bite mark depends to a great extent on the 

training and the experience of the interpreter. And, as can clearly 

a be seen from the foregoing discussion of Dr. Levine's testimony and 

that of Dr. Briggle, wildly disparate interpretations are possible. 

In the present case, the situation is not merely the rela- 

tively common one where two experts in an established field disagree 

as to their opinions. What gives grave cause for concern in the 

present case is that in such an embryonic field, the world renowned 

expert who has examined bite mark cases numbering in the hundreds and 

has published many articles on the subject was unable to glean enough 

meaningful information from the bite mark to work with, while the 

311 
Asked, for example, whether a mark like this could have been 

made by someone wearing dentures, Dr. Briggle replied that he doubted 
it, but that it was possible (k326). In general, dentures do not have 
as many sharp points on the biting edges of the teeth, and therefore 
they usually make a broader mark (R326). 



odontologis t  who has seen some 10-15 b i t e  mark cases  and taken a  one 

week course i n  t h e  subjec t  experienced no such d i f f i c u l t y .  Ordinar i ly ,  

one would expect t h a t  t h e  more experience you had i n t e r p r e t i n g  b i t e  

marks, t h e  more you could t e l l  from a  b i t e  mark. Yet he re ,  what Dr. 

Levine saw as  "so d i f f u s e  and d r i ed  and dess ica ted  t h a t  the re  i s  

r e a l l y  no c h a r a c t e r i s t i c  t h e r e  and everything runs together"  (R387), 

D r .  Briggle saw a s  "a very high q u a l i t y ,  good b i t e ,  i s  what we would 

c a l l  i t  i n  t h e  f i e l d ,  because i t  shows p a r t i c u l a r  indenta t ions  and 

c h a r a c t e r i s t i c s  of ind iv idua l  tee th"  (R282-283). The apparent paradox 

can be explained only by the  d i f fe rence  i n  what the  two odonto logis t s  

were looking f o r ;  Levine was looking f o r  unique and ind iv idua l  charac- 

t e r i s t i c s ,  while Briggle was looking f o r  po in t s  of consis tency.  When 

D r .  B r igg le ' s  testimony i s  considered i n  terms of t h e  c l a s s  charac ter -  

i s t i c s / i r i d i v i d u a l  c h a r a c t e r i s t i c s  dichotomy explained by Dr. Levine 

(R377-378,379-380), i t  can be seen t h a t  v i r t u a l l y  everything Dr. Briggle 

was ab le  t o  d iscern  from t h e  b i t e  mark was i n  t h e  na tu re  of a  c l a s s  

c h a r a c t e r i s t i c .  D r .  Briggle repeatedly  r e f e r r e d  t o  markings which he 

bel ieved were made by a  p a r t i c u l a r  t o o t h  - a  canine,  an i n c i s o r ,  a  

b icuspid ,  e t c .  - based on t h e  gener i c  q u a l i t i e s  of t h a t  type of too th .  

His testimony i s  punctuated throughout wi th  references  t o  markings 

being "very frequent ly" or  "very commonly" as soc ia ted  wi th  p a r t i c u l a r  

t e e t h .  He then l ined  up the  model of a p p e l l a n t ' s  t e e t h  with t h e  photo- 

graph of the  b i t e  mark, and found, b a s i c a l l y ,  t h a t  t h e  b ru i s ing  p a t t e r n  

was cons i s t en t  wi th  the  loca t ion  and spacing of a p p e l l a n t ' s  t e e t h .  

1' D r .  Briggle found eighteen po in t s  of consistency",  but f i f t e e n  of 

these  simply cons is ted  of t e e t h  which f i t  on t h e  b ru i s ing  p a t t e r n .  

Two more were t h e  spaces between the  i n c i s o r  and t h e  eyetooth on each 



0 side of the lower arch, but Dr. Briggle had no idea as to how common 

32/ such spacing might be.- Lastly, he identified as a point of simi- 

larity the two little red dots he believed to have been made by a 

bicuspid; but, again, there is nothing to indicate that it would be 

in any way unusual for anyone's bicuspid to leave such a mark. 

Dr. Levine, on the other hand, was looking for unique or 

individual characteristics - individual not in the sense of "this mark 

shows the characteristics of a canine tooth", but in the sense of 

"this mark shows the characteristics of Willie Mitchell's canine tooth", 

or else "this mark shows characteristics which could not have been 

made by Willie Mitchell's canine tooth." According to Dr. Levine, 

there is no standard number of points of similarity which enable an 

identification to be made, and in fact there is really nothing in 

the field of bite mark comparison that defines what a "point" is (R379). 

Rather, what is needed to make an identification is enough unique or 

individual characteristics (see R 3 7 8 - 3 8 0 , 3 8 5 - 3 8 6 , 3 8 9 , 3 9 2 , 4 0 4 ) ;  if a 

marking is truly "one-of-a-kind", even one characteristic may be 

enough (see R379-380) . 

32/ - Contrast, for example, People v. Prante, 498 N.E.2d 889,897 (111. 
App.1986), in which the defendant's dental impressions revealed 
spaces between each one of the six upper front teeth, and this spacing 
was consistent with the victim's wound. The defendant's dentist (a 
state witness) testified that in 17 years of practice and after treat- 
ing 6000-7000 patients, he had seen such spacing fewer than 15 times, 
and estimated that spaces between all six upper teeth occurs less than 
1% of the time. In the present case, Dr. Briggle quite clearly had 
no idea how common or uncommon it would be to have spaces on each 
side of the lower arch between the eyetooth and the lateral incisor 
(see R316-317). All he could really say was that "not everybody's 
mouth" would have those spaces (R292), and that lots of people have 

a spaces between their teeth, and then again some people don't, especially 
if they have had a lot of orthodontics (R316-317). 



a Thus, t h e  r e a l  d i f f e r e n c e  between t h e  op in ion  of D r .  Levine 

and t h a t  of D r .  Br igg le  l a y  n o t  so much i n  what they  found,  bu t  i n  

what they  f e l t  they needed t o  f i n d  i n  o r d e r  t o  make a  r e l i a b l e  i d e n t i -  

f i c a t i o n .  The b a s i c  premise under ly ing  t h e  gene ra l  r u l e  of admiss i -  

b i l i t y  i s  t h a t  "because of t h e  wide v a r i a t i o n  i n  t h e  c h a r a c t e r i s t i c s  

of human t e e t h ,  i n d i v i d u a l s  a r e  h igh ly  unique s o  t h a t  t h e  technique  

of b i t e  mark comparison can provide  i d e n t i f i c a t i o n  of a  h igh  degree 

of  r e l i a b i l i t y . "  Bundy v .  S t a t e ,  s u p r a ,  a t  337, s e e  348 ,349.  It 

fo l lows ,  t hen ,  t h a t  an  i d e n t i f i c a t i o n  of  an accused by b i t e  mark com- 

p a r i s o n  i s  r e l i a b l e  on ly  i f  i t  i s  made on t h e  b a s i s  of unique and 

i n d i v i d u a l  c h a r a c t e r i s t i c s  d i s c e r n i b l e  from t h e  mark. Class  charac-  

t e r i s t i c s ,  o r  "po in t s  of  s i m i l a r i t y "  (which, according t o  Dr. Levine,  

a r e  n o t  even recognized o r  def ined  i n  t h e  f i e l d ) ,  do n o t  p rov ide  a  

b a s i s  f o r  a  r e l i a b l e  i d e n t i f i c a t i o n .  

Perhaps i f  D r .  Br igg le  had t e s t i f i e d  on ly  t h a t ,  i n  h i s  

op in ion ,  t h e  b i t e  mark w a s  c o n s i s t e n t  w i th  a p p e l l a n t ' s  t e e t h ,  such 

test imony might n o t  have r i s e n  t o  t h e  l e v e l  of fundamental e r r o r .  

But when D r .  B r igg le  t o l d  t h e  j u r y  t h a t ,  i n  h i s  op in ion ,  t o  a  reason-  

a b l e  degree of medical  c e r t a i n t y ,  i t  was a p p e l l a n t  who i n f l i c t e d  

t h e  b i t e  wound on Walter  Shonyo, t h i s  changed t h e  p o s t u r e  of t h e  

evidence from "It could have been him" t o  "It was him". See S t a t e  v .  

Peek, s u p r a ,  s l i p  op in ion ,  p . 3  (Appendix A). A s  i n  Peek ( p . 8 ) ,  if 

t h e  j u r y  accepted D r .  B r i g g l e ' s  i d e n t i f i c a t i o n ,  i t  had a  d e v a s t a t i n g  

e f f e c t  upon t h e  de fense ,  and t h e  s t a t e ' s  c i r c u m s t a n t i a l  ca se  became 

331 (o r  appeared t o  become) much s t r o n g e r  . - 

* 331 - Even wi th  B r i g g l e ' s  i d e n t i f i c a t i o n ,  t h e  j u r y  recommended dea th  
by only a  7-5 v o t e ,  under c i rcumstances  which s t r o n g l y  sugges t  t h a t  
t h e  b a s i s  f o r  t h e  f i v e  l i f e  v o t e s  w a s  r e s i d u a l  doubt as  t o  g u i l t .  



a The s t a t e  w i l l  undoubtedly contend t h a t  D r .  B r i g g l e ' s  

i d e n t i f i c a t i o n  of  a p p e l l a n t  was p r o p e r l y  submit ted t o  t h e  j u r y  t o  be 

accorded whatever weight they  f e l t  i t  was worth ,  a n d , a f t e r a l l ,  d i d n ' t  

t h e  defense  have t h e  b e n e f i t  of D r .  Lev ine ' s  tes t imony t o  a t t a c k  t h e  

c r e d i b i l i t y  and r e l i a b i l i t y  of B r i g g l e ' s  i d e n t i f i c a t i o n ?  The problem 

w i t h  t h i s  reasoning  i s  twofold .  F i r s t  of a l l ,  u n r e l i a b l e  evidence 

i s  n o t  admiss ib le  f o r  "whatever weight i t ' s  worth"; such evidence i s  

e n t i t l e d  t o  no weight [ s e e  Farmer v .  C i ty  of F o r t  Lauderdale ,  sup ra ,  

a t  1901, and i t s  i n t r o d u c t i o n  be fo re  t h e  j u r y  i s  p r e j u d i c i a l  e r r o r  

and may be fundamental e r r o r .  S t a t e  v .  Peek, sup ra ;  Wright v .  S t a t e ,  

supra .  This  i s  p a r t i c u l a r l y  t r u e  i n  a  t r i a l  which may r e s u l t  i n  t h e  

d e a t h  p e n a l t y ,  and where t h e  u n r e l i a b l e  evidence goes d i r e c t l y  t o  t h e  

h e a r t  of t h e  ca se  - t h e  i s s u e  of i d e n t i t y . -  341 See S t a t e  v .  Peek, 

sup ra ,  p .1 ,8-10 ;  c f .  Clark v .  S t a t e ,  363 So.2d 331,333 (F la .1978) ;  

Pe te rson  v .  S t a t e ,  376 So.2d 1230,1234-1235 ( F l a . 4 t h  DCA 1979)(" 'Funda- 

mental  e r r o r ' ,  which can be considered on appea l  wi thout  o b j e c t i o n  i n  

t h e  lower c o u r t ,  i s  e r r o r  which goes t o  t h e  founda t ion  of t h e  ca se  o r  

goes t o  t h e  m e r i t s  of t h e  cause of a c t i o n " ) .  

Secondly,  t h e  p r o s e c u t o r ' s  use  of D r .  Lev ine ' s  tes t imony i n  

h i s  b los ing  argument t o  t h e  j u r y  a c t u a l l y  had t h e  e f f e c t  of compounding 

t h e  e r r o r  of admi t t i ng  D r .  B r i g g l e ' s  p o s i t i v e  i d e n t i f i c a t i o n .  Levine 

341 - The t r i a l  c o u r t  i n  Peek,  i n  g r a n t i n g  a new t r i a l  pursuant  t o  
Rule 3 .850 ,  s a i d  " the  Court f i n d s  t h a t  t h e  e r r o r  i n  submi t t i ng  t h e  
evidence [ t h e  h a i r  a n a l y s t ' s  p r o b a b i l i t y  tes t imony]  t o  t h e  j u r y  was 
of g r e a t  magnitude; t h a t  s i n c e  i d e n t i t y  was a  major i s s u e  i n  t h e  ca se  
t h e  e r r o r  goes t o  t h e  foundat ion and t o  t h e  m e r i t s  of  t h e  cause ;  and 
t h a t  t h e  defendant was n o t  a f fo rded  a  f a i r  t r i a l .  The Court ,  t h e r e f o r e ,  * f i n d s  t h a t  t h e  e r r o r  was fundamental and may be c o l l a t e r a l l y  a t t a c k e d  
i n  a  3.850 motion even though o b j e c t i o n  was n o t  made a t  t r i a l . "  S t a t e  
v .  Peek, s u p r a ,  p.9-10.  



a t e s t i f i e d  t h a t ,  even though he had found a  number of incons i s t enc ies  

which would need t o  be explained away i n  order  f o r  appel lan t  t o  have 

made t h e  b i t e  mark, he could not  absolu te ly  r u l e  appel lan t  o u t .  One 

of t h e  reasons he could no t  exclude appe l l an t  was because of t h e  

spacing s i m i l a r i t i e s  between two p a i r s  of t e e t h  on the  lower a rch .  

But t h e  main reason he could not  exclude appe l l an t  was t h e  same reason 

he could not  i d e n t i f y  appe l l an t  - t h e  b i t e  mark simply d id  not  contain 

enough information. "There a r e  o the r  people you can exclude, and 

t h e r e  a r e  a  l o t  a  people you can r u l e  i n .  There i s  j u s t  no t  enough 

t h e r e  t o  work with" (R405). 

In  h i s  c los ing  statement t o  t h e  ju ry ,  t h e  prosecutor  argued 

t h e  b i t e  mark evidence i n  a  manner which, a t  f i r s t  g lance ,  seems su r -  

p r i s i n g ;  making no r e a l  attempt t o  a t t a c k  Dr. Levine 's  c r e d i b i l i t y  o r  

• h i s  e x p e r t i s e .  Quite t h e  con t ra ry ,  the  prosecutor  argued Dr. Levine 's  

testimony a s  i f  i t  tended t o  corroborate  D r .  B r igg le ' s  i d e n t i f i c a t i o n  

of appe l l an t .  

Okay. The b i t e  mark. The b i t e  mark. You got  
t h e  models. You've got t h e  photographs. They br ing  
an exper t  i n  he re ,  Doctor Levine, and he was s t r a i g h t -  
forward. I s t i p u l a t e d  t o  h i s  e x p e r t i s e .  What d id  he 
t e l l  you, t h e i r  own defense wi tness ,  Doctor Levine. 
This man could have made t h a t  b i t e  mark. I c a n ' t  r u l e  
him o u t .  A l l  r i g h t .  

This i s  j u s t  no t  a  b i t e  mark case only.  A l l  
r i g h t .  You have got  t o  take the  consis tency of 
t h a t  b i t e  mark wi th  everything e l s e .  That b i t e  mark 
j u s t  adds f u e l  t o  t h e  f i r e ,  l a d i e s  and gentlemen, and 
t h e i r  only exper t ,  Doctor Levine, t o l d  you, and I 
r e p e a t ,  M r .  Lufr iu  c a n ' t  come up here and deny t h i s .  



Levine said, "Hey, I cannot rule that man 
out. He may have made the bite mark." Doctor 
Briggle said, "Hey, in my opinion, look at those 
photographs. Look at that model. They matched." 
You take them back there. You play with them 
back there. You put them against that photo 
and use your common sense. 

Mr. Lufriu says Mr. Benito wants you to for- 
get the experts. I don't want you to forget the 
experts. I want you to remember what Doctor 
Briggle told you. It's a match. I want you to r&er 
what DDctor Levine told you. I can't rule this guy out. 

(R.560) He could have made the bite mark. - 3 5 / 

- 351 In addition to treating Dr. Levine's testimony as if it were 
corroborative of Dr. Briggle's, the prosecutor also grossly mischarac- 
terized Levine's testimony regarding the kinds of cases in which bite 
marks are usually seen. Levine testified that he has examined hun- 
dreds of bite mark cases, and, in homicides, bite marks are generally 
found in two categories of cases: those involving sexual activity and 
those involving children (R374-375,401-402). On cross, he was asked: 

Q. [by Mr. Benito] : You cannot rule out that a 
bite mark could occur, could you not, doctor, in, let's 
say, a struggle between two men during the course of a 
robbery? 

A. That's correct. 

Q. That could happen, couldn't it? 

A. Yes, sir. 
(R402) 

Somehow, in the prosecutor's closing argument, this testimony 
got transmogrified into the following: 

All this man can do, because this man is being 
used for balance, and this hand is attacking this 
man with a knife, all he can do to control Mr. Shonyo's 
left arm, all he can do to control it is what? He's 
got to bite. 

All right. He's got to bite the arm right there. 
Where did I stick my arm in Doctor Levine's face? 
You recall Doctor Levine sitting there. I stuck my 
arm like this. Is that how it would have happened, 
and their own expert said yes. That's why he bit him, 
not because they were having anal intercourse in the 
front seat. 



m What i s  c r u c i a l  t o  remember i s  w h y  D r .  Levine could n o t  

r u l e  appel lan t  o u t .  It was not  because he found any g r e a t  degree 

of consis tency ( shor t  of t h a t  needed f o r  an i . d . )  between t h e  b i t e  

mark and t h e  models. His testimony was t h a t  he found some consis-  

t e n c i e s  "bas ica l ly  i n  one area" (R395-396); apparent ly r e f e r r i n g  t o  

t h e  two spaces (see R.396,402-404). He a l s o  found a  number of incon- 

s i s t e n c i e s ,  and h i s  acknowledgement t h a t  he could not  conclusively 

r u l e  appe l l an t  out  was wi th  t h e  q u a l i f i c a t i o n  "If  I could expla in  away 

a  l o t  of th ings ,  yes ,  i t  would be p o s s i b l e . "  It was because t h e  b i t e  

mark d id  n o t  r e f l e c t  unique or  ind iv idua l  c h a r a c t e r i s t i c s  - t h e  very 

reason which makes Br igg le ' s  i d e n t i f i c a t i o n  u n r e l i a b l e  - t h a t  Levine 

could n o t  exclude appe l l an t ,  any more than he could exclude "a l o t  

of [o the r ]  people" (R405, see R404). As was t r u e  of t h e  blood semen 

and h a i r  evidence i n  Peek, t h e  b i t e  mark evidence i n  the  present  case 

i s  i l 1 u s o r y ; i t  "seem[s] t o  be proving g u i l t ,  when a c t u a l l y  [ i t ]  merely 

f a i l  [ s ]  t o  prove him innocent .  " State v. Peek, supra,  p .  2 .  

The Eighth Amendment mandates a  heightened s tandard of r e l i -  

a b i l i t y  i n  death penal ty  cases .  See e . g .  Beck v .  Alabama, 447 U.S.625 

(1980); Caldwell v .  Miss i s s ipp i ,  472 U.S. - , 105 S .Ct .  - , 86 L.Ed.2d 

231 (1985). The b i t e  mark evidence i n  t h i s  case was u n r e l i a b l e ,  and 

i t  may wel l  have played a  s u b s t a n t i a l  r o l e  i n  t h e  j u r y ' s  dec is ion  t o  

convict  appe l l an t  of f i r s t  degree murder. See S t a t e  v .  Peek, supra,  

p . 8 ;  S t a t e  v .  DiGuilio, 491 So.2d 1129 (Fla .1986).  In  t h e  i n t e r e s t  

361 of jus t ice-  , and because t h e  admission of t h e  b i t e  mark i d e n t i f i c a t i o n  

See F1a.R.App.P. 9 .140( f ) ;  Tibbs v .  S t a t e ,  397 So.2d 1120,1126 
(Fla.1981);  Barnes v .  S t a t e ,  406 So.2d 539 ( F l a . l s t  DCA 1981); Dukes 
v .  S t a t e ,  356 So.2d 873 (F la .4 th  DCA 1978); Ferber v .  S t a t e ,  353 So.2d 
1 2 5 6 a . 2 d  DCA 1978); Wright v .  S t a t e ,  supra,  a t  31. 



rendered appellant's trial fundamentally unfair ,211 this Court should 
reverse the convictions and death sentence and remand for a new trial. 

ISSUE IV. 

THE PROSECUTOR'S CONCLUDING REMARKS 
IN HIS GUILT-OR-INNOCENCE PHASE 
ARGUMENT TO THE JURY INJECTED IRRELE- 
VANT AND HIGHLY PREJUDICIAL CONSIDER- 
ATIONS INTO THE JURY'S DECISION, AND 
IRREPARABLY DAMAGED APPELLANT'S RIGHT 
TO A FAIR TRIAL. 

The evidence in this trial was entirely circumstantial. The 

state's theory of the case was that appellant killed Walter Shonyo in 

the course of a robbery, possibly when he met with more resistance 

than he anticipated. According to the state's hypothesis, appellant 

bit Shonyo during the struggle. Appellant denied robbing or killing 

anyone, but admitted that he burglarized Shonyo's abandoned truck. 

The defense theory of the case was that Shonyo was murdered by some- 

one else, under circumstances (among them the bite mark) indicating 

381 a homosexual rage killing.- 

The state had the first and last closing arguments , with 

defense counsel arguing in between. The prosecutor concluded his 

' See Wright v. State, supra, at 31 (fundamental error); State 
v. Peek. suDra. at 8-10 (fundamental error). 

381 It is worth noting, parenthetically, that the evidence indicating 
homosexual activity did not come from appellant's testimony. Contrast 
Fowler v. State, 492 So.2d 1344 (Fla. 1st DCA 1986). Appellant testi- 
tied that he never saw Walter Shonyo and had no idea what happened to 
him (R473-475); when he came upon the truck and decided to burglarize 
it, there was nobody in it (R473). It was Dr. Michael Baden who 
testified that in his opinion the circumstances of the crime were 
characteristic of a homosexual rage killing, and were inconsistent with 
a casual stranger robbery (R412-440). Dr. Baden also made it clear 
that he was not necessarily saying that the homosexual activity was 
voluntary on the part of the victim (431). 



final closing argument with the following remarks: 

Ladies and gentlemen, during the course 
of this trial, three people - -  three people --  have 
sat at that defense table. I have sat over there. 
I've not sat there alone. I have sat there with 
Walter Shonyo. Every time there is a mention about 
homosexual activity, every time there is a mention 
about anal intercourse, and every time there is a 
mention about oral intercourse, every time there is 
a mention about semen in the anus, Mr. Shonyo winced 
and Mr. Shonyo angered and Mr. Shonyo gripped the 
edge of the table. 

He is not here to tell you what happened 
in that truck that night, but the evidence has told 
you what happened, and now you can tell him you know 
what happened, and you can tell him that by coming 
back in this courtroom, looking him straight in the 
eye and saying, "You're guilty, Mr. Mitchell. You're 
guilty as charged in the two-count Indictment of the 
armed robbery and the first-degree murder of Walter 
Shonyo . " 

Tell him you know what happened in that 

e truck. Thank you, ladies and gentlemen. 

(R570-571) 

This argument was plainly and outrageously impropergl, but, 
401 once again, there was no objection to it- , so appellant is entitled 

391 
See Bertolotti v. State, 476 So.2d 130,134 (Fla.1985) ("The proper 

exercise of closing argument is to review the evidence and to explicate 
those inferences which may reasonably be drawn from the evidence. Con- 
versely, it must not be used to inflame the minds and passions of the 
jurors so that their verdict reflects an emotional response to the 
crime or the defendant rather than the logical analvsis of the evidence " 
in light of the applicable law"); Grant v. State, 19h So.2d 612 (Fla. 
1967); Harris v. State, 414 So.2d 557,558 (Fla.3d DCA 1982)(and cases 
cited therein in n.l)(condemning prosecutorial "appeals to symp-athy, 
bias, passion, or prejudice"). See also Hawthorne v. United States, 
476 A.2d 164,169-174 (D.C.App.1984); Commonwealth v. Mikesell, 381 A.2d 
430,432-434 (Pa.1977); Nevius v. State, 699 P.2d 1053,1059 (Nev.1985). 

401 
The question of whether counsel's failure to object, by itself or 

in conjunction with other factors, amounts to ineffective assistance * of counsel is not cognizable on appeal, but may be raised collaterally. 
See Vela v. Estelle, 708 F.2d 954,961-966 (5th Cir.1983); Blanco v. 
Wainwright, supra. 



0 t o  no r e l i e f  u n l e s s  t h e  p r o s e c u t o r ' s  i n j e c t i o n  of i r r e l e v a n t  and 
- 

p r e j u d i c i a l  c o n s i d e r a t i o n s  i n t o  t h e  j u r y ' s  g u i l t  phase d e l i b e r a t i o n s  

was so  d e s t r u c t i v e  of a p p e l l a n t ' s  r i g h t  t o  a  f a i r  t r i a l  a s  t o  c o n s t i -  

t u t e  fundamental e r r o r .  See e . g .  P a i t  v .  S t a t e ,  112 So.2d 380,385-386 

(F la .1959) ;  Pe t e r son  v .  S t a t e ,  376 So.2d 1230 ( F l a . 4 t h  DCA 1979);  

Jones  v .  S t a t e ,  449 So.2d 313 ( F l a . 5 t h  DCA 1984);  Ryan v .  S t a t e ,  457 

So.2d 1084 ( F l a . 4 t h  DCA 1984);  Rosso v .  S t a t e ,  - So.2d - (F la .3d  DCA 

1987) (12 F.L.W. 1024);  Tuff v .  S t a t e ,  - So.2d - ( F l a . 4 t h  DCA 1987) (12 F.L.W. 

1335) ,  i n  each of which t h e  a p p e l l a t e  c o u r t  determined t h a t  t h e  prose-  

c u t o r ' s  improper argument depr ived t h e  defendant of a  f a i r  t r i a l ;  and 

amounted t o  f ~ n d a m e n t a l  e r r o r ,  cognizab le  even i n  t h e  absence of an 

0 b j e c t i o n . q  C o n t r a s t ,  e . g .  Brown v .  S t a t e ,  473 So.2d 1260,1264 (F la .  

1985) ( in  l i g h t  of s tandard  s e t  f o r t h  i n  Donnelly v .  DeChris toforo,  416 

U.S.637 (1974),  p r o s e c u t o r ' s  remarks d i d  n o t  dep r ive  defendant  of a 

f a i r  t r i a l ,  and t h e r e f o r e  any e r r o r  was waived by f a i l u r e  t o  o b j e c t  

below). 

The s t anda rd  e s t a b l i s h e d  i n  Donnelly v .  DeChris toforo,  sup ra ,  

i s  whether t h e  p r o s e c u t o r ' s  comments "so i n f e c t e d  t h e  t r i a l  w i t h  u n f a i r -  

n e s s  a s  t o  make t h e  r e s u l t i n g  conv ic t ion  a  d e n i a l  of due p roces s . "  

The chal lenged remark i n  Donnelly w a s  h e l d  n o t  t o  have reached t h a t  

l e v e l  of p r e j u d i c e .  I n  Caldwell  v .  M i s s i s s i p p i ,  472 U.S. - ,105 S .Ct .  

2633,2645 (1985),  t h e  Supreme Court d i s t i n g u i s h e d  t h a t  ho ld ing ,  based 

on " [ t lwo  important  f a c t o r s ,  bo th  emphasized i n  Donnelly". F i r s t ,  t h e  

Donnelly c o u r t ,  wh i l e  recogniz ing  t h a t  some p r o s e c u t o r i a l  comments 

41/ - 
See a l s o  S t a t e  v .  Wil l iams,  346 S.E.2d 405,410-411 (NC 1986);  

People v .  Thomas, 497 N.E. 2d 803 (1l l .App.  1986) .  



"may be too clearly prejudicial for a curative instruction to mitigate 

their effect", found that the comment in that case was "hardly of 

such character." The trial court in Donnelly had given the jury a 

strong curative instruction. Secondly, the prosecutor's comment in 

Donnelly was characterized as "admittedly an ambiguous one", while 

the prosecutor's remarks in Caldwell were described as "quite focused, 

unambiguous, and strong": 

They were pointedly directed at the issue that 
this Court has described as "the principal con- 
cern" of our jurisprudence regarding the death 
penalty, the "procedure by which the State imposes 
the death sentence. " ~alifornia v. Ramos, 463 U.S, 
at 999, 103 S.Ct., at 3451. In this case, the 
prosecutor's argument sought to givethe jury a 
view of its role in the capital sentencing proce- 
dure that was fundamentally incompatible with the 
Eighth Amendment's heightened "need for reliability 
in the determination that death is the appropriate 
punishment in a specific case." Woodson v. North 
Carolina, 428 U.S. at 305, 96 S.Ct. at 2991 (plural- 
ity opinion). Such comments, if left uncorrected, 
might so affect the fundamental fairness of sen- 
tencing proceeding as to violate the Eighth Amend- 
ment. 

Caldwell v. Mississippi, supra, 105 S.Ct. at 2645. 

In Beck v. Alabama, 447 U.S. 625,637 (1980) the Supreme 

Court expressly recognized that the "risk of an unwarranted conviction 

cannot be tolerated in a case in which the defendant's life is at 

stake." Emphasizing that "there is a significant constitutional differ- 

ence between the death penalty and lesser punishments" (447 U.S. at 

637), the Court stated: 

To insure that the death penalty is indeed imposed 
on the basis of 'reason rather than caprice or 
emotion' we have invalidated procedural rules that 
tended to diminish the reliability of the sentenc- 
ing determination. The same reasoning must apply 
to rules that diminish the reliability of the guilt 
determination. 

Beck v. Alabama, supra, 447 U.S. at 638. 
-83 - 



In Caldwell, the Court held that improper prosecutorial 

argument which diminishes the reliability of the sentencing deter- 

mination in a death penalty case violates the Eighth Amendment and 

the due process standard of Donnelly v. DeChristoforo. It follows, 

then, from the principles recognized in Beck v. Alabama, supra, that 

impruper prosecutorial argument in the gui 1 t -or - innocenc e phase of a 

death penalty trial violates the Eighth Amendment and the Donnelly 

due process standard, if the argument is of such a nature as to 

diminish the reliability of the guilt determination. 

The prosecutor's final remarks in the present case were 

clearly of that nature. The evidence was all circumstantial. If the 

jury believed the testimony of the state's witnesses, particularly 

Dr. ~ r i ~ ~ l e g l  and Annie and Gloria Harden, the evidence was suffi- 

cient to support a conviction.21 O n  the other hand, if the jury 

believed the testimony of the defense witnesses, particularly appellant, 

Dr. Levine, and Dr. Baden (or if the jury was unsure which witnesses 

to believe, and thus had a reasonable doubt), the evidence established 

a reasonable basis for an acquittal. The pernicious effect of the 

prosecutor's argument was to divert the jury's attention from a rea- 

soned and dispassionate evaluation of the evidence and the credibility 

of the various witnesses (especially that of Dr. Baden, who expressed 

421 Assuming arguendo that Dr. Briggle's testimony was properly 
admitted. See Issue 111. 

431 
Appellant has not raised insufficiency of the evidence as an 

issue on appeal. However, Fla. R.App .P. 9.140(f) directs that in capital 
cases this Court "shall review the evidence to determine if the a interest of justice requires a new trial, whether or not insufficiency 
of the evidence is an issue presented for review." See Tibbs v. State 
397 So.2d 1120,1126 (Fla.1981). 



a the opinion that this was a homosexual rage killing and not a stranger 

robbery), and to invite the jury instead to convict appellant based 

on caprice and emotion, sympathy for the victim and his family, and 

concern for the victim's posthumous sensibilities and reputation. To 

put it more bluntly, what the prosecutor was communicating to the jury 

is "If you fail to convict this defendant, you will be calling Walter 

Shonyo a homosexual". 

The technique of placing the victim (in the imagination 

of the jury) at counsel table, as a kind of spiritual advisor to 

441 the prosecution- , is prejudicial enough in itself. See Hawthorne 

v. United States, supra, at 172 ("The first person singular rhetorical 

device had the dual effect of placing the prosecutor in the victim's 

shoes and turning the prosecutor into Mr. Alameda's [the victim's] 

personal representative. A prosecutor may no more represent the victim 

in this fashion than he may urge the jurors to place themselves in the 

victim's shoes"). Cf. Hill v. State, 477 So.2d 553,556-557 (Fla.1985) 

(prosecutor acted improperly by asking jury to consider him a "thirteenth 

juror" when it retired to deliberate; error was harmless under circum- 

stances of case, but "[hlad this case involved substantial factual 

disputes, this 'inexcusable prosecutorial overkill' would have . . .  
requir[ed.] reversal of each of appellant's convictions"). 

But then the prosecutor's imagery went from spectral to 

graphic. "I have sat there with Walter Shonyo. Every time there is 

a mention about homosexual activity, every time there is a mention 

about anal intercourse, and every time there is a mention about oral 

- 441 And as a counterpoint to the "three people --  three people - -  [who] 
have sat at that defense table" (R570). 



intercourse, every time there is a mention about semen in the anus, 

Mr. Shonyo winced and Mr. Shonyo angered and Mr. Shonyo gripped the 

edge of the table." 

Not only was this argument an emotionally charged appeal 

for sympathy, it also amounted to an attempt by the prosecutor to 

testify for the victim. See Hawthorne v. United States, supra, at 

172 ("Moreover, a prosecutor's inflammatory appeal to a jury may 

constitute misconduct central to the ultimate issue of guilt or 

innocence"). In Commonwealth v. Mikesell, supra, at 434, the appel- 

late court said: 

. . .  Mikesell admitted at trial that he committed 
the shootings but attempted to excuse his acts by 
saying he did so "in a fit of anger and passion" 
following an intense argument. The commonwealth 
challenged this account largely through circum- 
stantial evidence. Thus, the jury had to assess 
Mikesell's credibility. [Citation omitted]. In 
this context, the assistant district attorney 
attempted to discredit Mikesell and lend credence 
to the circumstantial evidence by implying the 
victims, if available, would testify contrary to 
. - - -  - - .  - - . - 
Mikesell's account. Such a consideration is clearlv 
improper. 

In the instant case, similarly, the prosecutor utilized the 

imagery of the victim sitting with him at counsel table to bolster 

his circumstantial case, by purporting to relate to the jury Walter 

Shonyo's posthumous position as to what did and did not happen in 

the truck. The problem is that Mr. Benito had no personal knowledge 

of what happened in the truck, nor did he have any personal knowledge 

of what Walter Shonyo would have said happened. All Mr. Benito had 

was circumstantial evidence which, if believed by the jury, would 

show that Shonyo was killed by appellant in the course of a 



45/ 

e robbery- , and his argument should have been confined to the evidence. 

If he wanted to try to discredit the defense theory of the case, he 

should have attacked the credibility or the expertise of Dr. Baden, 

or marshalled facts to show that the circumstances were inconsistent 

with Dr. Baden's conclusion. Instead, the prosecutor played upon the 

jury's identification with and sympathy for the victim [see Harris v. 

State, supra; Hawthorne v. United States, supra; Commonwealth v. 

Mikesell, supra], and upon the negative emotional responses associated 

with homosexuality and homosexual acts [see Logan v. State, 679 S.W.2d 

55,57 (Tex.App.1984); Tobler v. State, 688 P.2d 350,354 (Okla.Cr.1984)], 

to urge the jury to disbelieve appellant's testimony and to reject the 

defense's theory. 

It should also be remembered that the jury had seen and heard 

the testimony of Walter Shonyo's son Bruce, a Tampa police officer. 

Bruce Shonyo testified that his father had been married to his mother, 

Shirley, for 32 or 33 years; the couple had three sons (R114-115,120). 

The prosecutor elicited this testimony for the purpose of showing that 

Walter Shonyo was a "family man" and, purportedly, to rebut the allega- 

tions of homosexual activity (R119). See Tobler v. State, supra, at 

354. The message to the jury conveyed by the prosecutor's remarks was 

- 45/ The defense, on the other hand, had evidence (appellant's testi- 
mony) which, if believed by the jury, would show that appellant did not 
rob or kill Shonyo but only looted his abandoned truck; and circum- 
stantial evidence which, if believed, would show that Shonyo's death 
came as a result of a homosexual "rage reaction" assault, and not a 
casual stranger robbery. The prosecutor used his improper rhetorical 
device to impress upon the jury that the victim would want them to 
disbelieve both appellant and the defense experts. 



a t h a t  any v e r d i c t  o the r  than a  convicltionwould be a  stigma upon t h e  

v i c t i m ' s  memory and an embarrassment t o  h i s  family.  

The jury  i n  t h i s  case was encouraged t o  r e t u r n  a  v e r d i c t  

based on inflamed emotions and sympathy f o r  t h e  v ic t im,  r a t h e r  than 

on a  " log ica l  ana lys i s  of t h e  evidence i n  l i g h t  of the  app l i cab le  law." 

B e r t o l o t t i  v .  S t a t e ,  supra a t  134. In  a  death penal ty  case ,  t h i s  i s  

c o n s t i t u t i o n a l l y  i n t o l e r a b l e .  Caldwell v .  Miss i s s ipp i ,  supra;  Beck v .  

Alabama, supra.  The p rosecu to r ' s  misconduct was of such magnitude as  

t o  v i o l a t e  due process ,  s i n c e  i t  compromised t h e  r e l i a b i l i t y  of t h e  

g u i l t  determinat ion [ see  Caldwell; Beck], and was fundamental e r r o r  

[ s e e  P a i t  v .  S t a t e ,  supra;  Peterson v .  S t a t e ,  supra;  Jones v .  S t a t e ,  

supra;  Ryan v .  S t a t e ,  supra;  Rosso v .  S t a t e ,  supra;  Tuff v .  S t a t e ,  

supra ] .  Appel lan t ' s  convict ions and death sentence must be reversed 

a and t h e  case remanded f o r  a  new t r i a l .  

ISSUE V .  

THIS COURT SHOULD GRANT APPELLANT 
A NEW TRIAL, I N  THE INTEREST OF 
JUSTICE, BECAUSE A JUROR WHO BELIEVED 
APPELLANT WAS NOT GUILTY OF MURDER OR 
ROBBERY ACQUIESCED TO THE VERDICT 
ONLY BECAUSE SHE FAILED TO ADHERE TO 
HER OATH AND THE TRIAL COURT'S 
INSTRUCTIONS. 

Appellant i s  aware t h a t  the  i s s u e  he p resen t s  here  i s  not  

o r d i n a r i l y  recognized a s  a  ground f o r  r e v e r s a l ,  s ince  t h e  j u r o r ' s  

misconduct ( i f ,  indeed, it can even be charac ter ized  a s  misconduct) 

i s  of t h e  kind which inheres  i n  t h e  v e r d i c t .  See e . g .  Russ v .  S t a t e ,  

95 So.2d 594 (Fla.1957);  S t a t e  ex r e 1  D'Andrea v .  Smith, 183 So.2d 

34 (Fla .2d DCA 1966); S t a t e  v .  B l a s i ,  411 So.2d 1320,1322 (Fla.2d 

@ DCA 1981)(and cases c i t e d  t h e r e i n  a t  n . 1 ) .  Nevertheless,  t h i s  Court 



a has an obligation pureuant to F1a.R.App.P. 9.140(f) to determine, in 

capital cases, whether the interest of justice requires a new trial. 

See Tibbs v. State, 397 So. 2d 1120,1126 (Fla. 1981) (function of interest 

of justice review is to correct fundamental injustices, unrelated to 

evidentiary shortcomings, which occurred at trial)(emphasis in opinion). 

This Court also has a constitutional obligation to ensure that both 

the guilt and penalty determinations in death penalty cases are reliable. 

Caldwell; Beck. 

4 6 / The sworn statement of juror Woodward, made voluntarily- 

by her a week after trial, demonstrates that but for her failure to 

adhere to her oath and the trial court's instructions, the jury could 

not have returned a unanimous verdict of guilty. Ms. Woodward stated 

that she did not believe that appellant was guilty of murder or robbery, 

a although she did believe he was guilty of burglary (SR832,835,838,844, 

861). She felt that the other jurors were not following the court's 

instructions on proof beyond a reasonable doubt, and on the presumption 

of innocence; and that, instead, they were placing the burden on 
47/ appellant to prove his innocence (SR836-839). Ms. Woodward stated 

46 / - Nor was her statement solicited by counsel. It was Ms. Woodward 
who initiated the contact with defense- counsel, through a mutual 
acquaintance (SR832-835). 

- 47/ In addition, Ms. Woodward stated that the jurors never reached 
an agreement, or even took a vote, as to what specific offense or 
offenses appellant was guilty of (R856-860). There was confusion over 
what verdict forms to sign; according to Ms. Floodward "they were just 
passing these slips around and discussing which one they should sign 
and they said if we make a mistake, the judge will tell us. If we have 
to sign another one. we will. Let's sign this one and that's what he 
proceid&.d to do. ~idn' t take any vote or anything. You know, except 
on the punishment" (R859, see R.856-860). Compare State ex re1 D'Andrea 
v. Smith, supra with Routhier v .  City of Detroit, 338 Mich.449,61 N.W. 
2d 593, 40 A.L.R.2d 1114, also Annot. 40 A.L.R.2d 1119. 



that she capitulated from her position, not because she was persuaded 

by the other jurors' view of the evidence, but because she believed 

that she had no choice (SR843,849,860-861). She felt she had no 

choice because the foreman of the jury said that they were not going 

back to the judge with a hung jury (SR 835,843-844,848-849,861), and 

because she felt pressured by another juror who, she said, "more or 

481 less took charge" of the proceedings- (SR836,838,841,843-844,848-849, 

861). Ms. Woodward stated that if she had known that she could, she 

would have held out for a not guilty verdict, even if she was the only 

one left, and even if it meant a hung jury (R843-844,851). 

In his guilt phase charge to the jury, the trial court 

instructed them: 

. . .  A reasonable doubt is not a possible doubt, a 
speculative, imaginary or forced doubt. Such a 
doubt must not influence you to return a verdict 
of not guilty if you have an abiding conviction 
of guilt. 

On the other hand, if, after carefully 
considering, comparing and weighing all the evi- 
dence, there is not a abiding conviction of guilt 
or if, having a conviction, it is one which is 
not stable but one which wavers and vacillates, 
then the charge is not proved beyond every reason- 
able doubt and you must find the defendant not 
guilty because the doubt is reasonable. 

In her statement, Ms. Woodward said at one point that she 

did not recall that instruction (SR849,see SR850). However, she 

stated that she had reasonable doubts - a lot of doubts - at the time 

- 481 According to Ms. Woodward, this juror told her [apparently after 
the deliberations were over (SR837, but see SR846)l that she used to ,a be a detective (SR837-839,845-847) . 



she acquiesced to the verdict, and she still had those doubts at 

the time of her statement (SR848-849,860-861). 

Ironically, the transcript of the voir dire in this case 

shows that the very last words spoken in that proceeding (prior to 

the selection of the alternate) were these: 

MR. LUFRIU [defense counsel] . . . I have asked 
everyone else pretty much about reasonable doubt, 
presumption of innocence. Mr. Benito asked you 
about circumstantial evidence. Do you pretty much 
have that down? 

JUROR WOODWARD: Yes, sir. 

Q. I am going to ask you the same question. 
If you were in the minority and the minority was 
sitting there, about four or five people, and you 
four or five had reasonable doubts as to the guilt 
of Mr. Willie Mitchell and you felt that he was 
innocent because you had a reasonable doubt due to 
the evidence, the lack of the evidence, or the 
conflict in the evidence, could you hold to your 
position? 

A. Absolutely. 

Q. If you had a reasonable doubt. We are not 
asking anything else other that that. We are asking 
you to follow the law. 

A. Yes. 

Q. You would be able to hold? 

A. Yes. 

Q. If you reasonably believed that he was 
innocent due to the conflict in the evidence, the 
evidence or the lack of evidence? 

A. Yes, I could. 

A capital defendant, no less than the state, has a right to 

have the question of his guilt or innocence decided by jurors who will 

@ adhere to their oaths and follow the trial court's instructions. 



Cf. Wainwright v .  'CJitt, supra.  Ms. Woodward, a f t e r  hearing a l l  t h e  

0 evidence,  was of t h e  opinion t h a t  appel lan t  was no t  g u i l t y  of t h e  

murder and robbery of Walter Shonyo. She abandoned her  p o s i t i o n ,  

no t  because of t h e  s t r e n g t h  of t h e  o ther  j u r o r s '  arguments, but  

because of a  weakness i n  her  own temperment. She should no t  n e c e s s a r i l y  

be f a u l t e d  too much f o r  t h i s ;  no t  everyone has t h e  type of p e r s o n a l i t y  

which w i l l  al low them t o  s tand f i rm aga ins t  t h e  t i d e  of popular opinion.  

[Moreover, she demonstrated a  d i f f e r e n t  kind of i n t e g r i t y ,  i n  t h a t  her  

conscience compelled her  t o  come forward and expla in  what had happened]. 

But i n  a  c a p i t a l  case such a s  t h i s  one,  where t h e  evidence of g u i l t  i s  

n o t  conclusive,  s t r i c t  adherence t o  t h e  r u l e  which allows no r e l i e f  

f o r  juror  misconduct inher ing  i n  the  v e r d i c t  c a r r i e s  too  g r e a t  a  r i s k  

of a  miscarr iage of j u s t i c e .  The i n t e r e s t  of j u s t i c e  r equ i res  a  new 

t r i a l .  

ISSUE VI. 

THE TRIAL COURT ERRED I N  FINDING, 
AND I N  INSTRUCTING THE JURY ON, 
THE AGGRAVATING CIRCUMSTANCE THAT 
THE HOMICIDE WAS COMMITTED I N  A 
COLD, CALCULATED, AND PREMEDITATED 
MANNER. 

In  the  penal ty  phase charge conference,  the  prosecutor  

requested ju ry  i n s t r u c t i o n s  on t h r e e  aggravating circumstances.  He 

s t a t e d  "I don ' t  t h ink  I can go with the  l a s t  one, co ld ,  ca lcu la ted  

and premeditated s i n c e  they [ t h e  ju ry ]  came back with felony murder" 

(R608). The t r i a l  judge decided, over defense objec t ion  (R608-609, 

610),  t o  g ive  the  i n s t r u c t i o n  anyway (R608-610), and t h e  prosecutor  

rev ised  h i s  opinion f o r  the  record t o  agree with t h e  c o u r t ' s  r u l i n g  

d 
(R609-610). 

The j u r y ,  by a  7-5 vo te ,  re turned  a  recommendation of dea th .  



The trial court followed the jury's recommendation, finding four 

aggravating and no mitigating circumstances. As to the "cold, calcu- 

lated, and premeditated" circumstance, the trial court made the 

following finding: 

Although the jury found the defendant guilty 
of First Degree Felony Murder, there was ample 
evidence presented to establish the aforesaid 
aggravating circumstance. The victim was attacked 
in the middle of the night while working alone as 
a night security guard. The defendant was able 
to attack and rob the victim at an area where the 
victim would have been extremely vulnerable and 
unable to call for help. The defendant was then 
able to drive the victim's truck to an area 
closer to the defendant's residence where he would 
not arouse suspicion as he walked to his residence 
with the victim's property. The evidence has 
clearly established a cold-blooded, deliberate, 
brutal attack without any pretense of moral or 
legal justification. 

The trial court's finding of the "cold, calculated and praneditated"cirmtance, 

and his instruction to the jury on this factor, was prejudicial 

error. Not only was this aggravating circumstance inconsistent with 

the felony murder verdict, not only was it inconsistent with the 

state's own theory of the case (as expressed in the prosecutor's 

49/ closing argument in the guilt phase)- , but, most importantly, there 

49/ - The prosecutor's hypothesis as to what occurred in the truck was 
as follows: 

. . . He [appellant] was looking to burglarize the truck, 
ladies and gentlemen. He went to the Fogarty Van Lines 
area, that warehouse area, without him, okay, because he 
waslooking for something at that warehouse, and what 
does he see? He sees an elderly man sitting in his 
car in that parking lot, nobody around. He sees an 
easy mark. 

(Continued on page 94) 



was a b s o l u t e l y  no evidence t o  suppor t  e i t h e r  t h e  f i n d i n g  o r  t h e  i n s t r u c -  

t i o n .  The r a t h e r  s e l e c t i v e  s e t  of f a c t s  and i n f e r e n c e s  s e t  f o r t h  i n  

t h e  t r i a l  c o u r t ' s  f i n d i n g  have no th ing  t o  do w i t h  premedi ta t ion  (much 

l e s s  heightened premedi ta t ion)  of t h e  murder. Ra ther ,  t hey  r e f e r  e i t h e r  

t o  a c t i o n s  taken  by a p p e l l a n t  x1 a f t e r  t h e  robbery and murder t o  

491 (Cont 'd)  - 

He needs some money, he t e l l s  you, f o r  c rack  
coca ine .  He was looking f o r  any th ing  f o r  crack 
coca ine  t h a t  n i g h t ,  a l l  r i g h t ,  and he s e e s  an e l d e r l y  
s e c u r i t y  guard s i t t i n g  by himself  i n  t h e  park ing  l o t ,  
an  easy  mark. 

He goes up t o  t h a t  cab.  He i s  going t o  s t i c k  
h i s  pocke tkn i f e ,  which he admit ted t o  you t h a t  he 
c a r r i e d  and which Doctor Diggs has  t o l d  you i s  con- 
s i s t e n t  w i th  t h e  murder weapon. He t h i n k s  he  can 
s t i c k  t h a t  pocke tkn i fe  i n  t h i s  o l d  man's f a c e  and t h e  
o l d  man i s  going t o  g i v e  him h i s  monev. and he  i s  
going t o  have some money t o  buy some c rack .  

Okay. A l b e r t  was probably r i g h t  t h e r e  w a i t i n g  
f o r  him t o  p u l l  t h i s  o f f ,  bu t  t h i n g s  g o t  out  of  hand and 
Albe r t  took o f f ,  okay, because Albe r t  wasn ' t  s t i c k i n g  
around.  What happened was t h i s  guy goes up t o  t h e  door .  
He p u t s  t h e  k n i f e  i n  h i s  f a c e .  He opens t h e  door up.  
Shonyo looks  a t  him, and he a i n ' t  going t o  g i v e  i n .  

Maybe M r .  Shonyo i s  a  l i t t l e  b i t  tougher  than  
t h i s  guy thought .  A l l  r i g h t .  Maybe M r .  Shonyo went f o r  
t h e  n i g h t s t i c k  t h a t  i s  i n  S t a t e ' s  Exh ib i t  2 1  under t h e  
f r o n t  s e a t  of h i s  t r u c k .  There i s  a  n i g h t s t i c k  down - 
t h e r e  r i g h t  under t h e  f r o n t  s e a t .  

Maybe Shonyo s a i d ,  "This' pocke tkn i fe  a i n ' t  going 
t o  s t o p  me. I w i l l  go f o r  my n i g h t s t i c k , "  and when 

s t abb ing  him i n  t h e  l e i t  s i d e .  

501 For purposes of  t h e  arguments r ega rd ing  aggrava t ing  c i rcumstances  
n s s u e s  VI ,VII ,  and V I I I ] ,  i t  w i l l  be  assumed arguendo t h a t  a p p e l l a n t  
i s  t h e  person who robbed and k i l l e d  Walter  Shonyo. This  should n o t  
be  cons t rued  a s  an admission i n  f a c t .  



51/ f a c i l i t a t e  removal of t h e  s t o l e n  property- , o r  e l s e  t o  t h e  vu lne r -  

@ a b i l i t y  of t h e  v i c t i m  i n  working a lone  a s  a  n i g h t t i m e  s e c u r i t y  guard.  

According t o  t h e  p r o s e c u t o r ' s  own s c e n a r i o ,  a p p e l l a n t  was j u s t  s o r t  of 

looking around a imles s ly  f o r  a  way t o  g e t  money f o r  coca ine  when he 

came upon t h e  t r u c k .  There was no evidence t h a t  a p p e l l a n t  knew Walter  

Shonyo; o r  t h a t  he knew i n  advance t h a t  t h e r e  would be a  t r u c k  manned 

by a  s i n g l e  e l d e r l y  s e c u r i t y  guard a t  Fogar ty  Van Lines ;  o r  t h a t  he  

had any reason t o  b e l i e v e  t h e r e  would be  anyth ing  worth s t e a l i n g  i n  

t h e  t r u c k .  The evidence does n o t  i n d i c a t e  (much l e s s  prove beyond a  

r ea sonab le  doubt)  t h a t  even t h e  robbery was planned i n  advance. To 

t h e  c o n t r a r y ,  i t  appears  t o  have been more o r  l e s s  a  'spur of t h e  moment 

d e c i s i o n ,  even 'under t h e  p r o s e c u t o r ' s  hypo thes i s .  A s  t h i s  Court has  

recognized i n  Gorham v .  S t a t e ,  454 So.2d 556,559 (Fla.1984) and Hardwick 

v .  S t a t e ,  461 So.2d 79 ,81  (F la .1984) ,  even where a  robbery i s  f u l l y  

planned i n  advance - i . e . ,  committed w i t h  a  heightened degree of  p r e -  

med i t a t i on  - t h e  premedi ta t ion  of  t h e  robbery cannot au toma t i ca l ly  be 

t r a n s f e r r e d  t o  a  murder committed i n  t h e  course  of t h a t  robbery .  I n  

t h e  p r e s e n t  c a s e ,  t h e r e  i s  no evidence t h a t  even t h e  robbery ,  much 

l e s s  t h e  murder, was preceeded by a  "heightened degree  of  p remed i t a t i on ,  

c a l c u l a t i o n ,  o r  p lanning ."  See Richardson v .  S t a t e ,  437 So.2d 1091, 

1094 (F l a .  1983).  

The burden of  proving every aggrava t ing  c i rcumstance beyond 

a  r ea sonab le  doubt i s  on t h e  s t a t e .  Clark v .  S t a t e ,  443 So.2d 973, 976 

51/ - Note t h a t  a c t i o n s  taken  by a  defendant ,  a f t e r  a  murder, t o  depa r t  
from t h e  scene unde tec ted  do n o t  c o n s t i t u t e  t h e  ( 5 ) ( e )  agg rava t ing  
c i rcumstance of a  homicide committed t o  avoid lawful  a r r e s t .  That 

t 
circumstance a p p l i e s  on ly  when i n t e n t  t o  avoid a r r e s t  i s  t h e  s o l e  o r  
t h e  dominant motive f o r  t h e  murder. See e . g .  Menendez v .  S t a t e ,  
368 So. 2d 1278,1282 ( F l a .  1979) .  



e (Fla.1983); Williams v. State, 386 So.2d 538,542 (Fla.1980); State 

v. Dixon, 283 So.2d 1,9 (Fla.1973). "Not even 'logical inferences' 

drawn by the trial court will suffice to support a finding of a 

particular aggravating circumstance where the state's burden has not 

been met." Clark v. State, supra, at 976. The (5)(i) aggravating 

circumstance cannot be established merely by proof of premeditation; 

rather, it requires a heightened degree of calculation or planning 

beyond that necessary to sustain a conviction of premeditated first 

degree murder. See e.g. Richardson v. State, supra, at 1094; Washington 

v. State, 432 So.2d 44,48 (Fla.1983); Preston v. State, 444 So.2d 939, 

946 (Fla. 1984) . 
This aggravating circumstance has been found when 
the facts show a particularly lengthy, methodic, or 
involved series of atrocious events or a substantial 
period of reflection and thought by the perpetrator. 
See, e.g. Jent v. State (eyewitness related a parti- 
cularly lengthy series of events which included 
beating, transporting, raping, and setting victim 
on fire); Middleton v. State, 426 So.2d 548 (Fla. 
1982)(defendant confessed he sat with a shotgun in 
his hands for an hour, looking at the victim as she 
slept and thinking about killing her); Bolender v. 
State 422 So.2d 833 (Fla.1982), cert. denied, 103 
S. Ct. 2111 (1983) (defendant held the victims at 
gunpoint for hours and ordered them to strip and 
then beat and tortured them before they died). 

Preston v. State, supra, at 946. 

In Peavy v. State, 442 So. 2d 200,202-203 (Fla. 1983), this 

Court disapproved the trial court's finding of the (5)(i) aggravating 

circumstance, and said: 

While some may view this homicide as cold, calculated, 
and premeditated, it does not meet the standard for 
finding this aggravating circumstance [citations omitted]. 
This murder occurred during the commission of a burglary 
and robbery and is susceptible to other conclusions than 
finding it committed in a cold, calculated, and premedi- 
tated manner. The trial court improperly found the exis- 
tance of this aggravating circumstance because the evi- 
dence does not establish it beyond a reasonable doubt. 



Similarly, the m d e r  in the instant case occurred during the cormrission + o f a b u r g l a r y a n d r o b b e r y a n d i s s u s c e p t i b l e t o o t h e r c o n c l u s i o n s t h a n f i n ~ g i t  

comnitted i n  a cold, calculated, and premeditated manner. Che such other conclusionis 

the onenrgued by the prosecutor i n  the gui l t  phase - that appellant came upon the 

truck, decided t o  rob the security guard, and only began to  stab the victim when 

the l a t t e r  offered unanticipated resistance. It was the prosecutor who suggested 

that Nr . Shonyo may have gone for h is  nightstick (R507) . Cf . Carmady v.  State, 

427 So. 2d 723,730-731 (Fla. 1983). Moreover, the massive n d e r  of stab wounds in  

th is  case i s  suggestive of just the opposite of calculation; it strongly indicates 

that the person who inflicted the wounds was out of control, in a frenzy or a rage. 

See Fansbrough v.  State, - So.2d - (Fla.l987)(case no 67,463, opinion f i l ed  June 18, 

1987) (slip opinion, p .7 . ) (rather than a cold, calculated, and premeditated murder, 

c r i m  appeared t o  be simply a robbery which got out of hand, as evidenced by 

Hansbrough' s stabbing the victim more than th i r ty  times while i n  an apparent frenzy) . 

Even the s ta te ' s  expert, D r .  D igs ,  tes t i f ied that the large n d e r  of stab wounds 

suggested "anger-type overtones" which m l d  be consistent with "homosexual- 

type killings" and would also be consistent with ''a vicious attack occurring during 

a robbery" (R210-211). While Diggs (unlike Dr .  Baden for the defense) saw no 

evidence of hamsexual act ivi ty,  and thus implicitly endorsed the s ta te ' s  robbery 

hypothesis, even he agreed, emphatically, that the kil l ing was done i n  a rage (R233). 

Even taken in the l ight  most favorable to  the prosecution, the evidence showed a 

murder comnitted in hot blood, with l i t t l e  i f  any forethought. 

C l e a r l y ,  t h e  s t a t e  f a i l e d  t o  meet i t s  burden of proving 

beyond a reasonable  doubt t h a t  t h e  homicide was committed i n  a c o l d ,  

c a l c u l a t e d ,  and premedi ta ted manner. The t r i a l  c o u r t ' s  f i n d i n g  of t h i s  

aggrava t ing  circumstance was t h e r e f o r e  improper.  Moreover, i t  was e r r o r  * t o  i n s t r u c t  t h e  j u r y ,  over  defense objection, on this  unproven aggravating 



a circumstance. See State v. Dixon, supra, at 9 (aggravating circum- 

stances "must be proved beyond a reasonable doubt before being 

considered by judge or jury."). For several reasons, this Court 

should not be too quick to write these errors off as "harmless". 

First of all, as this Court implicitly recognized in Nibert 

v. State, - So.2d - (Fla.l987)(case no. 67,072, opinion filed May 7, 

1987), the presence of one or more aggravating circumstances,coupled 

with the absence of mitigating circumstances, does not necessarily 

require the imposition of the death penalty. Since a death sentence 

in this situation is permissive, but not mandatory, the trial court's 

erroneous consideration of an invalid or unproven aggravating factor 

cannot be deemed harmless unless it can be shown beyond a reasonable doubt 

that that factor did not contribute to the judge's decision to impose * the death sentence. That is the standard which this Court has recog- 

nized in sentencing guidelines cases, Albritton v. State, 476 So.2d 

158,160 (Fla.1985), and application of a more lenient standard in death 

penalty cases would not only be illogical, it would violate the Eighth 

Amendment. The recognition by the U.S. Supreme Court in such cases 

as Caldwell v. Mississippi, supra; Beck v. Alabama, supra; and Lockett 

v. Ohio, 438 U.S.586 (1978) that "death is different" - that there is 

a significant constitutional difference between the death penalty and 

lesser punishments - means that the decision to impose a death sentence 
must be accorded stricter scrutiny, not lesser scrutiny, than would be 

given other sentencing decisions, such as guidelines departures. [TO 

the extent that the so-called "Elledge rule1'*' is inconsistent with 

e - 521 Elledge v. State, 346 So.2d 998 (Fla.1977). 



the constitutional harmless error test set forth in Chapman v. 

@ California, 386 U.S.18 (1967); State v. DiGuilio, 491 So.2d 1129 (Fla. 

1986); and Albritton v. State, supra, appellant respectfully requests 
K 2  I 

that this Court recede from the line of cases2' which interpret 

Elledge as authorizing the affirmance of a death sentence, netwith- 

standing the trial court's improper consideration of one or more 

aggravating circumstances, on the theory that the absence of mitigating 

circumstances necessarily renders the error "harmless". Indeed, this 

Court may have already receded from that interpretation - implicitly - 

in Nibert 1 . 

In the present case, the trial court's erroneous conclusion 

that the "cold, calculated, and premeditated" aggravating factor applied 

may also have impacted upon the jury's penalty recommendation. The 

court insisted on instructing the jury on this circumstance, over 

defense objection, even though the prosecutor expressly did not request 

it . z l  Then, during the prosecutor1 s closing argument, an exchange 

between the judge and the prosecutor occurred which could easily have 

conveyed to the jury that the trial court had made a preliminary deter- 

mination as to which aggravating factors applied. 

- 
See e.g. Shriner v. State, 386 So.2d 525,534 (Fla.1980); Dem s +- v. State, 395 So.2d 501,506 (Fla.1981); James v. State, 453 So. d 

786,792 (Fla. 1984); Hardwick v. State, 461 So. 2d 79,81 (Fla. 1984). 

541 - The prosecutor subsequently changed his mind for the record .* (R609-610). 



MR. BENITO [prosecutor]: The first order 
of business, then will be to determine out of 
these nine aggravating circumstances that the 
state is bound by. 

THE COURT: Excuse me. Excuse me. Four, 
isn't it? 

MR. BENITO: Yes, that's correct. 

THE COURT: I thought you said nine. 

MR. BENITO: The first order of business 
I was going to tell the jury, Judge, is to 
determine which of the aggravating circumstances 
apply in this case. 

THE COURT: I am only going to read them four. 

MR. BENITO: And I am going to argue four. 

THE COURT: Okay. 

MR. BENITO: It's the State's contention in 
this case that four aggravating circumstances out 
of the nine apply. That is our contention. You 
can reject that or accept it as you see fit. Maybe 
four don't. The State's contention is that the 
evidence has shown without any doubt that four out 
of the nine aggravating circumstances apply. 

It has long been a matter of controversy in Florida death 

penalty litigation whether the trial court should instruct the jury 

on all statutory aggravating circumstances, or only on those which 

have evidentiary support. See Cooper v. State, 336 So.2d 1133,1139- 

1140 (Fla.1976); Straight v. Wainwright, 422 So.2d 827,830 (Fla.1982). 

It seems obvious, however, that if the trial court chooses to instruct 

the jury only on those aggravating circumstances which he believes are 

supported by the evidence, the jury should not be informed - directly 

or indirectly - that such a determination has been made. In Cooper 

v. State, supra, this Court held that, in the absence of trial counsel's 

acquiescence to the omission of one or more circumstances, it was not 



error for the trial court to have instructed the jury on every aggra- 

vating and mitigating circumstance listed in the statute. 

The Legislature intended that the trial 
judge determine the sentence with advice and 
guidance provided by a jury, the one institu- 
tion in the system of Anglo-American jurispru- 
dence most honored for fair determinations of 
questions decided by balancing opposing factors. 
If the advisory function were to be limited 
initially because the jury could only consider 
those mitigating and aggravating circumstances 
which the trial judge decided to be appropriate 
in a particular case, the statutory scheme would 
be distorted. The jury's advice would be pre- 
conditioned by the judge's view of what they - 
were allowed to know. The judge should not- in - 
any manner inject his preliminary views of the 
proper sentence into the jury ' s deliberations.. . . 

Cooper v. State, supra, at 1140. 

See also Straight v. Wainwright, supra, at 830 ("It was proper 

for the judge to instruct on all the statutory aggravating circumstances. 

For the judge to have instructed only on those factors which she found 

supported by evidence would have improperly invaded the province of 

the jury"). 

In the present case, the trial court (with counsel's acquies- 

cence, see Cooper at 1140) opted to omit instructions on aggravating 

circumstances for which there was no evidence. That decision was not 

improper. However, the court's decision to instruct on the "cold, 

calculated, and premeditated" circumstance, over defense objection, 

was - error. Once the trial court made the decision to instruct only 

on those aggravating factors for which there was evidentiary support, 

it was his responsibility (upon the defense's objection) to rule 

correctly as to whether the evidence supported an instruction on the 

"cold, calculated, and premeditated" factor. His error in giving the 

instruction was compounded by the exchange between himself and the 



a prosecutor, which essentially told the jury that the court had made 

at least a preliminary determination that four of the nine statutory 

aggravating circumstances were applicable. See Cooper v. State, supra. 

In view of the foregoing, and in view of the narrow margin 

(7-5) by which the jury recommended death, appellant submits that 

neither the court's invalid finding of the "cold, calculated, and 

premeditated" circumstance, nor his improper instruction to the jury 

on this circumstance, can be written off as "harmless error'.'. Appel- 

lant's death sentence should be vacated, and the case remanded for 

resentencing. Nibert v. State, supra. Because the jury's penalty 

recommendation may well have been affected by the instructional error 

and the comments during closing argument, a new advisory jury should 

be impaneled. State v. DiGuilio, 

ISSUE VII. 

supra. 

THE TRIAL COURT ERRED IN FINDING, 
AND INSTRUCTING THE JURY ON, THE 
AGGRAVATING CIRCUMSTANCE THAT THE 
HOMICIDE WAS COMMITTED IN THE 
COURSE OF A ROBBERY, AS THAT FACTOR 
IS INHERENT IN THE OFFENSE OF FIRST 
DEGREE FELONY MURDER. 

In Collins v. Lockhart, 754 F.2d 258,268 (8th Cir.1985), 

the Eighth Circuit Court of Appeals granted the capital defendant's 

petition for habeas corpus and ordered the District Court to reduce 

his death sentence to life imprisonment unless the State of Arkansas 

commenced proceedings to re-try the question of punishment. The 

Court held that consideration of an aggravating circumstance (in that 

case, that the murder was committed for pecuniary gain) which dupli- 

cates one of the elements of the crime itself (capital felony murder, 

with robbery as the predicate felony) violates the Eighth and Fourteenth 



Amendments, because the aggravating circumstance, in this situation, 

"fails to narrow the class of persons already guilty of felony murder." 

Collins v. Lockhart, supra, at 259, see 261-268. See also Wiley v. 

Mississippi, -U.S. - ,107 S.Ct. 304,305 and n.1 (1986)(Marshall, J., 

joined by Brennan, J., dissenting from denial of certiorari), in which 

Justice Marshall expressed the belief that "the use of aggravating 

factors which repeat an element of the underlying capital offense 

create a substantial risk that death will be inflicted in an arbitrary 

and capricious manner", and noted there is oonflict among the circuits 

on this issue. 

In the present case, appellant was convicted of first degree 

felony murder and armed robbery (R602,705-706). The instruction to 

the jury on felony murder included only one possible predicate felony, 

a i.e., that "[tlhe death occurred as a consequence of and while the 

defendant was engaged in the commission of a robbery" (or an attempted 

robbery, or in an escape from a robbery) (R575). Then in the penalty 

phase, the jury was instructed that it could consider as an aggravating 

circumstance that "the crime for which the defendant is to be sentenced 

was committed while he was engaged in the commission of a robbery" 

(R632). The trial court, in his sentencing order, not only found this 

aggravating circumstance, but specifically stated that he gave it 

"strong consideration" (R715). Thus, even more clearly than in Collins, 

an element of the capital offense was repeated as an aggravating circum- 

stance, and as a strong consideration in the trial court's decision to 

impose death. The use of the felony murder aggravating factor, under 

these circumstances,violated the Eighth and Fourteenth Amendments. 

Although for different reasons than in Collins (at 265-267), 



a the constitutional error in the instant case was not "harmless1' under 

the standard of Chapman v. California, supra, and State v. DiGuilio, 

supra. In view of the fact that the jury's death recommendation was 

by a margin of only one vote, the state cannot show that the constitu- 

tionally invalid aggravating factor did not contribute to the decision 

of one or more jurors to vote for a death sentence. See Chapman; 

DiGuilio. In view of the trial court's express statement that he 

strongly considered this aggravating factor, the state cannot show that 

it did not contribute to the court's decision to impose a death senbence. 

See Albritton . For these reasons, and for the reasons set forth in I s sue VI , 

supra, appellant's death sentence should be reversed and the case 

remanded for resentencing before the trial court and a newly impaneled 

jury. 

ISSUE VIII. 

THE TRIAL COURT ERRED IN FINDING 
AS AN AGGRAVATING CIRCUMSTANCE 
THAT THE HOMICIDE WAS ESPECIALLY 
HEINOUS, ATROCIOUS, OR CRUEL. 

An aggravating circumstance, in order to be considered in 

the decision whether to impose a death sentence, must be proven beyond 

a reasonable doubt. Clark v. State, supra; Williams v. State, supra; 

State v. Dixon, supra. The trial court's finding of the "especially 

heinous, atrocious, or cruel1' circumstance does not meet that consti- 

tutional standard. The court found: 

State witness, Associate Medical Examiner Dr. Charles 
Diggs, concluded that the victim had suffered one 
hundred and ten (110) stab wounds and had been bitten 
on his left upper arm. He indicated also that the 
stab wounds were consistent with having been inflicted 
with a small-bladed knife such as a pocketknife. 
Furthermore, it was his opinion that the victim could 
have been conscious and suffered the pain of all one 



hundred and t e n  (110) s t a b  wounds and 
t h e  pa in  of t h e  b i t e  wound. Dr. Diggs a l s o  f e l t  t h a t  
the  v ic t im could have s t ruggled  with h i s  a t t a c k e r  
while s u f f e r i n g  these  wounds. It i s  the re fo re  abun- 
dant ly  c l e a r  from t h e  evidence t h a t  t h e  l a s t  minutes 
of t h e  v i c t i m ' s  l i f e  su f fe r ing  t h e  pa in  and f e a r  of 
impending death were a  hor r i fy ing  nightmare. With- 
out ques t ion  the  t o t a l i t y  of the  circumstances sur -  
rounding t h e  v i c t i m ' s  death leads  t o  t h e  inescapable 
conclusion t h a t  t h e  defendant committed a  conscience- 
l e s s ,  p i t i l e s s  and unnecessar i ly  tor tuous  crime t h a t  
s e t s  i t  a p a r t  from t h e  norm of c a p i t a l  f e l o n i e s .  

An aggravating circumstance cannot be based on speoula t ion .  

Cf. Barclay v .  S t a t e ,  470 So.2d 691,694-695 (Fla .1985).  While i t  i s  

t r u e  t h a t  D r .  Diggs expressed t h e  opinion (contrary t o  t h a t  of D r .  

Baden) t h a t  t h e  v ic t im was a l i v e  throughout t h e  time he was being 

stabbed (R205), and t h a t  i t  was p o s s i b l e  t h a t  he may have s t ruggled  

with h i s  a t t a c k e r  (R207-208,239-240), D r .  Diggs a l s o  made i t  c l e a r  

@ t h a t  he was unable t o  say how long t h e  v ic t im was conscious,  or  when 

he would have passed out  o r  gone i n t o  shock (R208-209,237-240). He 

explained t h a t  while most of t h e  wounds were l e t h a l ,  t h e  ques t ion  i s  

"How soon were they l e t h a l ? "  (R238), and when d id  they become incapaci-  

t a t i n g ?  (R240) "Two kinds of wounds can be l e t h a l .  You can s t a b  a  

person i n  t h e  h e a r t  and he can drop immediately. The o the r  ins t ance  

i s  t h a t  you can s t a b  a  person i n  t h e  h e a r t  and . . .  he can run sometimes 

a  f o o t b a l l  f i e l d  before  he drops" (R238). Dr. Diggs d id  not  know how 

r a p i d l y  t h e  s tabbing took p lace ,  and he d id  not  know when t h e  v ic t im 

became incapac i t a t ed  o r  when he l o s t  consciousness (R208,240). 

A f ind ing  of t h e  "espec ia l ly  heinous,  a t r o c i o u s ,  or  c rue l"  

aggravating circumstance cannot be based on t h e  p o s s i b i l i t y  t h a t  t h e  

a v ic t im may have experienced a  degree of pa in  o r  f e a r  beyond t h a t  which 

would o r d i n a r i l y  be present  i n  a  murder case .  Bundy v .  S t a t e ,  471 So.2d 



circumstance beyond a reasonable doubt. It was error for the trial court 

to consider it as a reason for imposing the death sentence. 

Since only one aggravating circumstance - that appellant has 

previously been convicted of a felony involving the use or threat of 

violenceg1 - was properly found in this case, it cannot be said that 

the trial court's consideration of all or any of the invalid aggra- 

vating factors did not contribute to his decision to impose the death 

penalty. See Chapman; Albritton, DiGuilio. Nor can it be said that 

death is necessarily the appropriate penalty. See Nibert v. State. 

Therefore, this Court should reverse appellant's death sentence and 

remand for resentencing. 

ISSUE IX. 

THE QUALITY OF THE EVIDENCE IS 
INSUFFICIENT TO SUPPORT IMPOSITION 
OF THE DEATH PENALTY. 

For the reasons'stated in Issue 111, regarding the unreliability 

of Dr. Briggle's identification of appellant by the technique of bite 

mark comparison, appellant submits that the circumstantial evidence 

against him is not sufficiently conclusive to warrant imposition of 

the death penalty. See Melendez v. State, - So. 2d - (Fla. 1986) (case 

no. 66,244, opinion filed December 11, 1986)(Barkett, J., concurring 

specially) ; see also Model Penal Code $210.6 (1) (f) (sentence of death 

shall not be imposed where evidence, although sufficient to sustain 

the verdict, does not foreclose all doubt respecting the defendant's 

guilt). 

- 551 Appellant was convicted of robbery in Hillsborough County on 
April 5, 1971 (R613,714,808-809). 



CONCLUSION 

Based on the foregoing argument, reasoning, and citation 

of authority, appellant respectfully requests this Court to grant 

the following relief: 

As to Issues 111, IV, and V: Reverse the 
convictions and death sentence and remand for 
a new trial. 

As to Issues I, 11, VI, VII, and VIII: 
Reverse the death sentence and remand for a 
new penalty proceeding, including a newly 
impaneled penalty jury. 

As to Issues VI, VII, and VIII (al~ernative 
relief): Reverse the death sentence and remand 
for resentencing by the trial court. 

As to Issue IX: Reverse the death sen- 
tence and remand for imposition of a life 
sentence, without possibility of parole for 
twenty-five years. 
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