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Because t h e r e  was a  lack of an informed r e j ec t i on  of UM 

coverage on 15 motor vehic les  f o r  which l i a b i l i t y  coverage was 

purchased i n  t h e  amount of $25,000 each, P l a i n t i f f s  argue t h a t  

t he re  was not  l e s s  than $375,000 i n  aggregate UM coverage. 

The premium f o r  t h e  UM coverage can be s a i d  t o  be a  p a r t  of 

t h e  premium f o r  t h e  l i a b i l i t y  coverage s ince  t h e  insured is  

purchasing s t a t u t o r y  UM coverage when he buys l i a b i l i t y  

coverage. Since t h e  insured pays a  premium f o r  t h e  l i a b i l i t y  

coverage @, i n  addi t ion ,  t h e  implied UM coverage. I n  essence 

t he re  e x i s t s  two types  of UM coverage. One coverage is provided 

a s  p a r t  of any l i a b i l i t y  pol icy  where t h e r e  is no informed 

r e j ec t i on  of it. The o ther  form of UM coverage is t h a t  which is 

con t rac tua l ly  purchased. Ordinari ly a  premium is charged f o r  

t h e  l a t t e r  and not  t h e  former primari ly because i n  t h e  former 

t he re  is a  l ack  of a t t en t i on  by t h e  i n su re r  t o  l i v e  up t o  i ts 

s t a t u t o r y  r e s p o n s i b i l i t i e s .  

P l a i n t i f f s ,  of course, p r e f e r  t h e  compelling l og i c  of t h e  

T r i a l  Judge r a t h e r  than, a s  counsel f o r  F I G A  pu t s  it, t h e  

compelling l og i c  of t h e  Second D i s t r i c t  Court of Appeal i n  

f inding t h a t  t h e  aggregate coverage before s e t o f f  was $375,000. 

The Second D i s t r i c t  Court of Appeal d id  not s t rugg le  with t h e  

demeanor of witnesses o r  t h e  con f l i c t i ng  exper t  testimony. 

Further ,  t h e  T r i a l  Judge made h i s  decis ion a f t e r  a  day of 

testimony giving due regard f o r  t h e  t o t a l l i t y  of t h e  evidence 

and not i so l a t ed  excerpts  of t r a n s c r i p t s .  



It is c l e a r  t h a t  a  coverage e r r o r  was made by t h e  i n s u r e r  

i n  t h i s  case  t h a t  could not  be r e c t i f i e d  by t h e  a b o r t i v e  at tempt  

of F I G A  t o  reform t h e  po l i cy .  Ins tead ,  FIGA has  chosen t o  seek 

refuge i n  t h e  premium b a s i s  f o r  t h e  coverage r a t h e r  than  t h e  

coverage language i n  t h e  po l i cy  which is intended t o  cover a l l  

t h e  motor v e h i c l e s .  Professor  Dale Johnson very  c l e a r l y  s t a t e d  

con t ra ry  t o  t h e  impl ica t ions  of counsel f o r  Defendant, t h a t  t h e  

po l i cy  intended t o  i n s u r e  a l l  t h e  motor v e h i c l e s  i n  inventory 

when he s t a t e d  t h a t  I1[u]nder 2 1 ,  y o u l r e  insu r ing  a l l  of them . . 
. . (R  952, Emphasis s u p p l i e d ) .  What c l e a r e r  s ta tement  of 

coverage can one make? H e  a l s o  s a i d  t h a t  your not  paying a  

premium f o r  a l l  of them. However, Professor  Johnson goes on t o  

s t a t e  t h a t  t h e  premium b a s i s  was i n v a l i d  because of t h e  na tu re  

of t h e  UM coverage which i s  mandated by t h e  UM s t a t u t e .  H e  

s t a t e s  t h a t  t h e  llexposure un i tv1  is i n v a l i d  because of how t h e  

p o l i c y  was drawn t o  cover a  Class  I insured.  F I G A  none-the-less 

wants t h i s  Court t o  base i ts dec i s ion  on t h i s  i n v a l i d l y  and 

erroneously appl ied  llexposure u n i t "  concept i n  a  c a s e  where FIGA 

d i d  not  have a  j u s t i f i a b l e  b a s i s  f o r  reformation of t h e  pol icy ,  

where t h e  i n s u r e r  d i d  not  proper ly  inform t h e  insured  a s  t o  t h e  

na tu re  of coverage and where t h e  i n s u r e r  knowingly included 

i n v a l i d  l i m i t i n g  exclus ions  i n  t h e  po l i cy  t o  d e f e a t  t h e  r a t h e r  

c l e a r  s ta tement  of p u b l i c  po l i cy  of t h i s  S t a t e  a l lowing t h e  

s t ack ing  of UM coverage. 

Fur ther ,  P l a i n t i f f s  contend t h a t  whatever premium was pa id  

it provided f o r  more than  two UM coverages, i . e .  ITEM 112111 



insured all of them. Defendant's contention that Plaintiffs 

undisputedly paid premiums for two coverages is inaccurate and 

at odds with Paragraph E - OUR LIMIT OF LIABILITY. The concept 

of what a 88premium18 is and how it is calculated can be the 

subject of gross manipulation by the insurance company. By 

focusing on the premium paid rather than the coverage purchased, 

the Defendant is attempting to carve out a premium exception to 

the UM Statute. This exception will represent a retreat from 

the public policy of this State favoring the stacking of UM 

coverage. 

The endorsement used in the instant policy is a common 

Insurance Services Office form providing family UM coverage. 

This form is used in thousands of policies. At stake is the UM 

coverage provided under it. Professor Johnson has testified 

that any limitation of coverage related to any premium charge 

should have been contained in Paragraph E - OUR LIMIT OF 

LIABILITY. This policy was purchased in 1982. Yet the policy 

contains an endorsement CA 2X 17 (Ed. 01 78) prepared in either 

1977 or 1978. Paragraph E - OUR LIMIT OF LIABILITY STATES: 
E. OUR LIMIT OF LIABILITY 

1. Regardless of the number of covered autos, 
insureds, claims made or vehicles involved in 
the accident, the most wr willpay for all dam- 
ages resulting from any one accldent is the 
limit of UNINSURE~ MOTORISTS INSUR- 
ANCE shown in the declarations. 

. 2. Any amount payable under the Insurance shall 
be reduced by: 

a. All sums pald or payable under any work- 
ers' compensatlon~ disability benqfits or 
slmiler law, and ' 

b. ~l l 'sums paid by or for anyone who is ie- 
gally responsible, including all sums paid. 
under the pollcy's LIABILITY INSURANCE. 

3. pny amount pald under this Insurance will re- 
duce any amount an insured may be paid un- 
der the policy's LIABILITY INSURANCE. 



In the supplementary ~ppendix attached hereto is a sample 

Insurance Services Office form PP 04 66 (Ed 10-82) prepared 

sometime in 1982. The LIMIT OF LIABILITY provisions are as 

follows : 

LIMIT OF LlABlUTV 
The h ~ t  of llablllly shavn 111 )he Scl~edule or m the Decbta l~ns lor Unlnsured Motor~sls 
Coverage IS our malmum IIIIII~ 01 flab~i~ty for all damages rewrllrng from m y  one wcldent 
wlth an uninsured motor wrh~clr. The l ~ m i  of bb111ty s h w n  m the Schedule or Decbratmns 
for Excess Underrnsured Motorists Coverage 1s w r  maxlmum l~mit  of lmb~l~ty lor aU damages 
result~ng from any one accldent w~th  an undrrinsund motor wrhich. This 6 the most we will 
pay whether Unlnsured Motorsts Coverage or Excess Underlnswed Mator~sts Coverage 
apples. regardless of the number of: 

I. Cwrrod prrons; 
2 Cblrns made; 
3. Vehwles or premtums shown m the Schedule or 111 the DccbralDns; Or 
4. Vehicles mvolvrd m tlw accident. 

Any coverage rftorded under this endorsement shall apply over and above all sums pad  or 
payable because of the bod~ly mjury under any of the following: 

1. Workers' co rnpnsa t~n  bw; or 
2. Dlsabibty benef~ts bw  or sunibr bw; or 
3. Nofaun coverage; or 
4. Automobile medical payments cmrage. 

Eacept with respect to coverage under paragraph 2. 01 the de fn f im  of uninruc.d motof 
which, any ccnerage afforded undu thrs endorsement shall ako apply (MI and abow aU 
sums pad or payable because of the Wily mlury by or on behalf of persons or WganUalms 
who may be Legally reswns~ble Thts nclodes all sums paid under h r t  A 
W~th respect to  coverage under paragraph 2 of the d e l m ~ t m  of uninrumd motor which. the 
lunfi of bbrllty tor Unnsured Motornts therage shah be reduced by all sums pad Or payable 
W s e  of the bodily mjury by or on behalf of persons or organuat~ons who may be kpally 
reswns~ble. Tht~ includes all sums pad under Part A 
In no event w 1  a W m d  parson be mlRM to recem duphute paymfnt tor the Same 
elements of bsa 

Under the 1982 IS0 form, a limitation of liability is placed on 

the premiums shown in the declarations. 



Defendant asserts that the coverages should be limited to 

two. Nothing in Paragraph El endorsement CA 2X 17 (Ed. 01 78), 

limits Plaintiffs coverages to two. The UM coverage provided 

under the declarations was to all 15 motor vehicles as Professor 

Johnson stated I1[u]nder 21, you're insuring all of them." (R 

952, Emphasis added). He also stated that any limitation would 

be placed under Paragraph E - OUR LIMIT OF LIABILITY. (R 

975-976). As the 1982 IS0 form demonstrates, Professor Johnson 

is correct. The insurer had the opportunity to limit coverage 

by the number of dealer plates had the insurer chosen to do so. 

The reality is that the insurer chose to use a 1978 form rather 

than one similar to the 1982 form, although it would have been 

necessary for the insurer to modify such a form further to deal 

with dealer plates. 

It is immaterial whether UM coverage is purchased covering 

more than one motor vehicle in a single policy or multiple 

policies. Likewise it is immaterial whether multiple coverage 

is purchased by paying a single premium or multiple premiums - or 

obtained by implication as a matter of law for failure to abide 

by the UM Statute's obligation to obtain a knowing rejection of 

coverage -- the coverage is still multiple coverage unless 

properly and legally limited by Paragraph E - OUR LIMIT OF 

LIABILITY. 

Plaintiffs have not only purchased multiple coverage by 

paying a specific premium but have also purchased the coverage 



implied by law as to each vehicle in the inventory when they 

paid a premium for liability coverage since there was no valid 

rejection of the coverage. 

Plaintiffs submit that I1stackingl1 of coverage should be 

mandated in this case for nine reasons. First, the policy 

provided expressly that that UM coverage was being applied to 

all vehicles identified under ITEM TWO, i.e. "any auton - 
whether owned or non-owned. Second, because of the invalid 

Paragraph E - OUR LIMIT OF LIABILITY provision, an ambiguity 

exists within the policy requiring that the policy be read in 

favor of the insured to provide indemnity. Third, because 

Paragraph E - OUR LIMIT OF LIABILITY provision did not expressly 
limit multiple coverage or stacking based upon dealer plates or 

exposure units and the insurer clearly had the opportunity to do 

so, under principles relating to contracts of adhesion, the 

policy should be read to not limit stacking on this basis. 

Fourth, the public policy of Florida as announced in the UM 

Statute and the Anti-Stacking Statute expressly authorizing 

stacking of UM coverage is remedial and should be construed to 

maximize indemnity. Fifth, the Plaintiffs have paid a premium 

for multiple coverage whether or not that premium was a single 

or multiple premium. Sixth, because the public policy of the 

state was not followed by the insurer in that a valid rejection 

of coverage was not obtained so that it is clear that the 

insured was either not informed or misinformed by the insurer. 



Seventh, Plaintiffs purchased liability insurance on all the 

motor vehicles and, accordingly, UM coverage was extended as a 

matter of law on each of the vehicles in Plaintiffs inventory 

because the insurer failed to obtain the knowing rejection - so 

there was a purchase of UM coverage by implication of law. 

Eighth, stacking should be especially dictated where insurers 

continue to insert knowingly invalid provisions intentionally 

seeking to avoid liability created by Statute where the policy 

clearly covers multiple vehicles. Lastly, the Courts should not 

come to the aid of insurers who have negligently used outdated 

endorsements or who have negligently used the wrong "exposure 

unit1' as to a particular insured. 

Defendant cites a string of cases purportedly to suggest 

that Tucker v. Government Employees Ins. Co., 288 So. 2d 238 

(Fla. 1973) stands for the proposition that only where a premium 

is paid for additional coverage is stacking of that additional 

coverage is mandated. (Dfts Br 19, 20). Further, the Defendant 

contends that cases cited also support "stackingM on the basis 

of dealer plates. (Dfts Br 21). Plaintiffs submit that while 

the authorities cited wstackll coverage where an additional 

premium is paid, the type of policy and manner of premium 

payment is materially different in the instant case. In 

addition, none of the policies cited authorize UM coverage to an 

insured occupied non-owned motor vehicle. Simply put, 

Defendant's cases do not provide an appropriate answer to the 



i s s u e s  presented .  P l a i n t i f f s  submit t h a t  it is  proper  t o  

l l s tack l l  UM coverage when an a d d i t i o n a l  premium is  pa id ,  b u t  t h i s  

is  no t  t h e  s o l e  b a s i s  o r  j u s t i f i c a t i o n  f o r  l l s tack ingl l .  S tacking  

i s  a l s o  j u s t i f i e d  when t h e r e  e x i s t s  an ambiguity i n  t h e  p o l i c y  

and when t h e  p u b l i c  p o l i c y  has  been v i o l a t e d .  T a f t  v .  Cerwonka, 

433 A.  2d 215 ( R . I .  1981) ( c i t i n g  Tucker) .  

The c a s e s  c i t e d  by Defendant wherein coverage was I1not 

stacked1! o r  l ls tackedl l  on t h e  b a s i s  of d e a l e r  p l a t e s  d e a l t  wi th  

s i t u a t i o n s  where t h e  c la imant  was a permiss ive  u s e r ,  i . e .  a 

C las s  I1 insu red ,  and/or a hybr id  s i t u a t i o n ,  a contemplated 

u s e r .  Defendant has  no t  c i t e d  a s i n g l e  c a s e  where m u l t i p l e  

coverage a s  t o  a Class  I insured  was denied l l s tack ingl l  on t h e  

b a s i s  of  t h e  number of covered motor v e h i c l e s  o r  where coverage 

was l i m i t e d  t o  only t h e  d e a l e r  p l a t e s  r a t h e r  than  t h e  number of 

i n su red  motor v e h i c l e s .  A l l  F l o r i d a  d e c i s i o n s  denying 

l l s tack ingl l  i n  commercial s i t u a t i o n s  have been a s  t o  C las s  I1 

i n s u r e d l s ,  i . e  permissive u s e r s .  See a n a l y s i s  25 A.L.R. 4 th  

896 ,  I1Combining o r  'S tacking1  uninsured m o t o r i s t  coverages 

provided i n  f l e e t  po l icy ."  A l l  F l o r i d a  d e c i s i o n s  t h a t  have 

approved l l s tack ingl l  have s tacked  on t h e  b a s i s  of t h e  motor 

v e h i c l e s  involved.  Cer t a in ly ,  i f  d e a l e r  p l a t e s  a r e  t o  be 

allowed a s  a b a s i s  f o r  l i m i t i n g  ' l s tacking, ' l  t h a t  l i m i t a t i o n  

should be  c l e a r l y  expressed i n  t h e  LIMITATION O F  LIABILITY 

p r o v i s i o n s  of t h e  p o l i c y  a s  suggested by P ro fes so r  Johnson. 

C e r t a i n l y ,  a s  t h e  IS0 forms i n d i c a t e ,  t h a t  op t ion  was a v a i l a b l e  

t o  t h e  i n s u r e r .  The i n s u r e r  chose no t  t o  u s e  t h i s  op t ion .  



The only instructive commercial case is the case previously 

cited by Plaintiffs, Posey v. Commercial Union Insurance 

Company, 332 So. 2d 909 (La. App. 1976). Defendant attempts to 

discredit the case because of a trivial difference in the 

wording of the UM Statute. Defendant attempts to suggest 

further that the result would be contrary in Florida and that 

the case is not supportive of Florida's public policy. 

Plaintiffs submit that Defendant's contentions are not correct. 

When a motor vehicle moves out of inventory, the insured no 

longer has an insurable interest. Accordingly, the Posey Court 

appropriately limited the UM coverage to vehicles in inventory 

where the coverage language of the policy provided coverage for 

unidentified motor vehicles. The Posey decision demonstrates 

the role of the public policy surrounding the UM statute and 

that it is not destroyed by failing to extend coverage although 

a l1premiurnl1 has been paid. The case demonstrates the 

irrationality of basing a I1stackingl1 policy solely on the 

payment of a premium. 

The Trial Judge found that there was a lack of an informed 

rejection, i.e that the insured had not been properly informed 

or had been misinformed. Passing references are made in 

Defendant's brief as to what knowledge the insured had at the 

time of contracting and at other times as to how the premium was 

calculated. In all fairness to the Plaintiffs, the issue of the 

insured's knowledge was not fully tried at the final hearing as 



the prior Partial Summary Judgment resulted in a finding that 

there had not been an informed rejection. The Plaintiff, Sandra 

Coleman, testified that there was no mention of UM coverage at 

the time of contracting. Plaintiff later became aware of the UM 

coverage and how that premium was calculated. The 

after-acquired knowledge of the Plaintiff as to how the premium 

was calculated is not relevant or material to the coverage 

provided under the policy. 

Plaintiffs argument is two pronged. First, that the 

coverage should be stacked because of the lack of an informed 

rejection. This is purely a decision as a matter of law. 

Plaintiffs asserted this purely legal position during the trial 

and the Trial Judge's Final Judgment reflects his ruling. The 

second prong is based on the payment for coverage on multiple 

vehicles. Factual issues existed which were resolved by expert 

testimony. The primary thrust is that Hstackingll exists as a 

matter of law on multiple vehicle policies where liability 

insurance has been purchased on multiple vehicles and where 

there is a lack of an informed rejection. However, Plaintiffs 

feel that it is inappropriate to ignore the expert testimony on 

factual issues presented as to their alternative basis for 

recovery. The expert testimony was appropriate because a 

complex insurance contract was involved and the expert testimony 

assisted the trier of fact as is evident from the Letter of 

Judge Gallagher announcing his decision. (App. - 6). The 



expert testimony pertaining to the I1exposure unitw involved and 

the relationship of premium and coverage are indispensable when 

the policy is to be interpreted in light of the standards of the 

industry. How else is the testimony of the standards in the 

industry going to be considered by the Court except by expert 

testimony. The Second District Court of Appeal decision ignored 

the expert testimony and the standards of the industry and 

principles of underwriting which the Trial Judge had to resolve 

based on conflicting expert testimony. Defendant's reference to 

Town of Palm Beach v. Palm Beach County, 460 So. 2d 879 (Fla. 

1984) is inapposite in that standards of the insurance industry 

and applicable underwriting principles of insurance relating to 

garage policies was not in issue in the case. 

CONCLUSION 

The Second District of Appeal should be reversed and this 

cause should be remanded back to the Trial Court with 

instructions to enter judgment for Petitioners declaring that 

FIGAts legal liability for UM coverage to be $300,000. 
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