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STATEHENT OF THE CASE 

T h i s  a c t i o n  was f i l e d  i n  t h e  C i r c u i t  C o u r t  f o r  E s c a m b i a  

County,  F l o r i d a  on Oc tobe r  8 ,  1984 s e e k i n g  money damages  a g a i n s t  

B a p t i s t  H o s p i t a l  f o r  t h e  d e a t h  o f  P l a i n t i f f ' s  d e c e d e n t  b a s e d  

o n  a l l e g e d  m e d i c a l  m a l p r a c t i c e  A -  I n  h e r  F i r s t  Amended 

C o m p l a i n t ,  f i l e d  i n  A p r i l  o f  1985,  P l a i n t i f f  added a n  a d d i t i o n a l  

Defendant  t o  t h e  l a w s u i t  (A-2). I n  h e r  Second Amended Compla in t ,  

f i l e d  i n  March o f  1986,  P l a i n t i f f  added t h e  P e t i t i o n e r ,  ROBERT E .  

BONDURANT, M.D., as a Defendan t  i n  t h i s  a c t i o n  (A-3). 

P e t i t i o n e r  moved t o  d i s m i s s  t h e  a c t i o n  based on t h e  P l a i n t i f f ' s  

f a i l u r e  t o  a b i d e  b y  t h e  d i c t a t e s  o f  F l a .  S t a t .  S e c t i o n  7 6 8 . 5 7 ,  

r e q u i . r i n g  a n i n e t y - d a y  p r e - s u i t  s c r e e n i n g  p e r i o d  b e f o r e  s u i t  

is f i l e d  (A-4). P l a i n t i f f  s e r v e d  t h e  r e q u i s i t e  n o t i c e  o f  i n t e n t  

t o  i n i t i a t e  l i t i g a t i o n  o n  t h e  P e t i t i o n e r ,  b u t  f i l e d  t h e  m e d i c a l  

m a l p r a c t i c e  a c t i o n  a g a i n s t  h im o n l y  t w o  d a y s  l a t e r  (A-5, A-3 ) .  

A f t e r  t h e  e x p i r a t i o n  o f  t h e  n i n e t y - d a y  s c r e e n i n g  p e r i o d ,  a n d  

a f t e r  t h e  running o f  t h e  two y e a r  s t a t u t e  o f  l i m i t a t i o n ,  P e t i t i o n e r  

f i l e d  a n  Amended M o t i o n  t o  D i s m i s s ,  s e e k i n g  t o  have t h e  a c t i o n  

d i s m i s s e d  b o t h  on t h e  g r o u n d s  o f  t h e  p r e v i o u s  M o t i o n  a n d  b a s e d  

on  t h e  runn ing  o f  t h e  l i m i t a t i o n  p e r i o d  (A-6). 

The t r i a l  c o u r t ,  NICKOLAS P. GEEKER, Judge, denied t h e  Amended 

Motion t o  D i s m i s s  (A-7). Upon l e t t e r  r e q u e s t  f o r  r e c o n s i d e r a t i o n  

b a s e d  o n  a  new c a s e  f rom t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l ,  t h e  

t r i a l  c o u r t  aga in  dec l ined  t o  d i s m i s s  t h e  a c t i o n  a g a i n s t  P e t i t i o n e r  

(A-8, A-9). P e t i t i o n e r  t i m e l y  p e t i t i o n e d  t h e  F i r s t  District Court  

o f  Appeal  f o r  a  Wri t  o f  P r o h i b i t i o n  (A-10) ;  t h i s  P e t i t i o n  was 



d e n i e d  ( A - 1 1 )  , a s  were  P e t i t i o n e r ' s  t i m e l y  Motion f o r  Rehear ing  

and Motion f o r  Rehear ing  En Banc (A-12, A-13, A-14) .  The  f i n a l  

o r d e r  d e n y i n g  r e h e a r i n g  was e n t e r e d  by t h e  F i r s t  D i s t r i c t  Cour t  

o f  Appeal on J a n u a r y  23, 1987 (A-14). P e t i t i o n  f o r  D i s c r e t i o n a r y  

Review was t h e n  f i l e d  by P e t i t i o n e r  i n  t h i s  Cour t .  

STATEMENT OF THE FACTS 

An a p p e n d i x  a c c o m p a n i e s  t h i s  b r i e f ,  i n  a c c o r d a n c e  w i t h  

F l a .  R .  App. P.  9 .220 .  A l l  c i t a t i o n s  t o  t h e  A p p e n d i x  w i l l  

b e  i n d i c a t e d  b y  t h e  symbol  " A n I  f o l l o w e d  b y  t h e  a p p r o p r i a t e  

page from t h e  Appendix. 

P l a i n t i f f  i n  t h e  t r i a l  c o u r t  i s  C a r o l y n  B. S t r e e t e r ,  a s  

P e r s o n a l  R e p r e s e n t a t i v e  o f  t h e  E s t a t e  o f  E r i c  Byron S t r e e t e r ,  

d e c e a s e d ;  P e t i t i o n e r  i s  o n e  o f  t h e  D e f e n d a n t s ;  and Respondent 

is t h e  Judge p r e s i d i n g  o v e r  t h e  p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t .  

I n  t h i s  p e t i t i o n  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  s t a n d  

i n  t h e  t r i a l  c o u r t  o r  by name. 

The p e r t i n e n t  f a c t s  o f  t h i s  c a s e ,  f o r  t h e  purpose  of  t h i s  

j u r j s d i c t i o n a l  b r i e f ,  a r e  a s  f o l l o w s :  

1. P l a i n t i f f ' s  deceden t  d i e d  on March 1 3 ,  1984. 

2. On O c t o b e r  8 ,  1 9 8 4 ,  P l a i n t i f f  i n i t i a t e d  t h i s  wrongful  

d e a t h  a c t i o n  a g a i n s t  o n l y  one Defendant ,  B a p t i s t  H o s p i t a l  ( A - 1 ) .  

3. On A p r i l  2 6 ,  1 9 8 5 ,  P l a i n t i f f  f i l e d  h e r  F i r s t  Amended 

Complain t ,  add ing  a s  a  Defendant  o n l y  o n e  p e r s o n ,  C . R .  T u g w e l l ,  

M.D. (A-2). 



4 .  On March  1 0 ,  1986,  P l a i n t i f f  s e r v e d  a  N o t i c e  o f  I n t e n t  

t o  I n i t i a t e  L i t i g a t i o n  on P e t i t i o n e r  by c e r t i f i e d  m a i l ,  p u r s u a n t  

t o  F l a .  S t a t .  S e c t i o n  7 6 8 . 5 7 ( 2 )  (A-5). 

5.  Two d a y s  l a t e r ,  o n  March  1 2 ,  1 9 8 6 ,  P l a i n t i f f  f i l e d  

her Second Amended Compla in t ,  a d d i n g  t h e  P e t i t i o n e r  a s  a  Defendan t  

f o r  t h e  f i r s t  t i n e  (A-3).  

6 .  On A p r i l  30,  1986 ,  P e t i t i o n e r  f i l e d  a  Motion t o  D i s m i s s  

t h e  Second Amended Compla in t  (A-4) ; on J u l y  1 7 ,  1 9 8 6 ,  P e t i t i o n e r  

f i l e d  an  Amended Motion t o  D i s m i s s  (A-6). 

7 .  On O c t o b e r  9 ,  1 9 8 6 ,  t h e  t r i a l  c o u r t  e n t e r e d  i ts o r d e r  

deny ing  t h e  Amended Motion t o  D i s m i s s  (A-7). 

8 .  On O c t o b e r  2 0 ,  1 9 8 6 ,  c o u n s e l  f o r  P e t i t i o n e r  w r o t e  t o  

t h e  t r i a l  c o u r t ,  c i t i n g  a  new a p p e l l a t e  d e c i s i o n ,  a n d  r e q u e s t e d  

r e c o n s i d e r a t i o n  o f  t h e  Amended Motion t o  D i s m i s s  (A-8) . 
9. On November 4 ,  1986,  t h e  t r i a l  c o u r t  e n t e r e d  i ts o r d e r  

d e n y i n g  t h e  Amended Motion t o  D i s m i s s  upon r e c o n s i d e r a t i o n  (A-9). 

10 .  P e t i t i o n e r  f i l e d  a  P e t i t i o n  f o r  W r i t  o f  P r o h i b i t i o n ,  

w h i c h  was  d e n i e d  b y  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i n  a n  

o p i n i o n  f i l e d  on December 22, 1986 (A-10, A - 1 1 ) .  

11. P e t i t i o n e r ' s  t i m e l y  Motion f o r  R e h e a r i n g  and Motion f o r  

R e h e a r i n g  En Banc were d e n i e d  b y  O r d e r  d a t e d  J a n u a r y  2 3 ,  1 9 8 7  

(A-12, A-13, A-14). 

12 .  T h e r e  i s  n o  d i s p u t e  t h a t  P l a i n t i f f  f i l e d  no c o m p l a i n t  

a g a i n s t  P e t i t i o n e r  a f t e r  March 1 2 ,  1 9 8 6 ,  t h e  d a t e  o f  t h e  S e c o n d  

Amended Compla in t .  



SUMMARY OF ARGUMENT 

P e t i t i o n e r ,  a  d e f e n d a n t  i n  a  m e d i c a l  m a l p r a c t i c e  a c t i o n ,  

moved t o  have t h e  c o m p l a i n t  a g a i n s t  h im d i s m i s s e d  b a s e d  o n  t h e  

P l a i n t i f f  I s  f a i l u r e  t o  comply w i t h  t h e  r e q u i r e m e n t s  o f  t h e  Compre- 

hensive Medical Malpract ice  Reform A c t  and t h e  s u b s e q u e n t  e x p i  r a t  i o n  

o f  t h e  s t a t u t e  o f  l i m i t a t i o n .  The t r i a l  c o u r t  d e n i e d  t h e  mot ion ,  

and P e t i t i o n e r  p e t i t i o n e d  f o r  a  W r i t  o f  P r o h i b i t i o n  i n  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  A p p e a l .  The F i r s t  D i s t r i c t  d e c l i n e d  t o  speak  

t o  t h e  n : e r i t s  o f  t h e  p e t i t i o n ,  i n s t e a d  c h o o s i n g  t o  d e n y  t h e  

w r i t  o n  p r o c e d u r a l  g r o u n d s ,  f i n d i n g  t h a t  p r o h i b i t i o n  i s  n o t  

a n  a p p r o p r i a t e  remedy i n  t h i s  s i t u a t i o n .  

I n  s o  r u l i n g ,  t h e  l o w e r  c o u r t ' s  d e c i s i o n  c o n f l i c t s  w i t h  

t h e  f o l l o w i n g  c a s e s :  (1 P u b l i c  H e a l t h  T r u s t _ - o f - D  C o u n t v  

e t  a 1  ~ ~ - K a ~ _ c k ,  11 FLW 2 1 2 3  ( F l a  3d DCA 1 0 / 7 / 8 6 )  , which h e l d ,  ' ', , >  

-J <' 
I' 

on v i r t u a l l y  i d e n t i c a l  f a c t s ,  t h a t  f i l i n g  a  c o m p l a i n t  d o e s  n o t  

t o l l  t h e  s t a t u t e  o f  l i m i t a t i o n  where t h e  P l a i n t i f f  has  n o t  complied 

w i t h  t h e  s t a t u t o r y  p r e r e q u i s i t e s  o f  s e r v i n g  t h e  n o t i c e  o f  i n t e n t  

t o  i n i t i a t e  l i t i g a t i o n  and w a i t i n g  n i n e t y  ( 9 0 )  d a y s  b e f o r e  f i l i n g  

s u i t ;  a  w r i t  o f  p r o h i b i t i o n  was g r a n t e d  p r o h i b i t i n g  f u r t h e r  

p r o c e e d i n g s ;  ( 2 )  Pearlstei~-yA-~~Jg~~_eyr 11 FLW 2641 (F'lz 2d DCA 37 . 
?T 

, , < -  

12/10/86) , which a l s o  h e l d ,  on v e r y  s i m i l a r  f a c t s ,  t h a t  compl i ance  I ' 

w i t h  t h e  n o t i c e  r e q u i r e m e n t s  o f  t h e  M a l p r a c t i c e  A c t  is a  cond i t ion  

p r e c e d e n t  t o  m a i n t a i n i n g  s u i t ,  and t h a t  t h e  s t a t u t e  is n o t  uncon- 

s t i t u t i o n a l  a s  a p p l i e d ;  ( 3 )  Lvnn v , J i l l _e r ,  11 FLW 2650 ( F l a  2d 
(\ 

DCA 12/10/86), decided t h e  sanie d a t e  a s  t h e  p g a r l s t e i n  c a s e ,  s u p r a ,  '2 -?. 



a n d  on t h e  a u t h o r i t y  o f  the  Knuck c a s e ,  s u p r a ,  h o l d i n g  t h a t  t h e  

a p p l i c a t i o n  o f  F l a .  S t a t .  S e c t i o n  768 .57  t o  a  v e r y  s i m i l a r  

f a c t  s i t u a t i o n  i s  c o n s t i t u t i o n a l ,  and t h a t  t h e  t r i a l  c o u r t  d o e s  

n o t  have t h e  j u r i s d i c t i o n  t o  a b a t e  o r  r e v i v e  a n  a c t i o n  i n  which  

t h e  s t a t u t e  o f  l i m i t a t i o n  had e x p i r e d ;  and ( 4 )  Brogan vL-NulLi~s,  

452 So.  2d 940 ( F l a  5 t h  DCA 1 9 8 4 ) ,  w h i c h  h e l d  t h a t  a  w r i t  o f  

p r o h i b i t i o n  is  a p roper  remedy i n  a  c i v i l  c a s e  where a  t r i a l  cour t  

r e j e c t s  an a f f i r m a t i v e  d e f e n s e  based upon a  s t a t u t e  o f  l i m i t a t i o n .  

THE: DE:CI.SION BELOW CONFLICTS WITH DECISIONS OF THE 
SECOND, THIRD, AND FIFTII D l  STRICTS REGARDING THE PROPER 
U S E  OF THE: WRIT O F  PHOHIRITION AS I T  RELATES TO A 
DEiFENSE BASED ON A STATUTE OF LIMITATION 

I n  r u l i n g  or? P e t i t i o n e r ' s  P e t i t i o n  f o r  Writ of Prohibi t ion ,  t h e  

F i r s t  D . i z 3 t r ' j c t  chose  n o t  t o  a d d r e s s  t h e  i s s u e  t h a t  c o n f r o n t e d  i t ,  

namely, whether  t h e  a p p l i c a t i o n  of  t h e  no t i ce  requirements under t h e  

Comprehensive Medica l  M a l p r a c t i c e  Reform A c t  was u n c o n s t i t u t i o n a l ,  

a s  h e l d  b y  t h e  t r i a l  c o u r t .  I n s t e a d ,  t h e  C o u r t  c h a r a c t e r i z e d  

t h e  a p p e a l  a s  an u n a u t h o r i z e d  a t t e m p t  a t  i n t e r l o c u t o r y  r e v i e w ,  

a n d  d e n i e d  t h e  ~ ~ e t i t i o n  on t h e  grounds  t h a t  p r o h i b i t i o n  was t h e  

I v e h i c l e  f o r  a p p e a l .  B o n d u r a n t  v .  Geekex ,  1 2  FLW 1 9  

( F l a  1st DCA 12/22/86) ( A - )  . I n  s o  r u l i n g ,  t h e  F i r s t  D i s t r i c t  

has express ly  d i s a g r e e d  w i t h  P u b l i c  H_ed%_h-  T Z Y S ~ - Q ~ - L ~ ~ ~ - ~ Q U D _ ~ Y ~  YA 

Knuck , s u p r a .  



I n  K n u c k ,  a s  i n  t h e  i n s t a n t  c a s e ,  t h e  D e f e n d a n t s  i n  a  

medical m a l p r a c t i c e  a c t i o n  s o u g h t  a  w r i t  o f  p r o h i b i t i o n  p r e c l u d i n g  

f u r t h e r  p r o c e e d i n g s  a g a i n s t  them due t o  e x p i r a t i o n  of  t h e  app l i cab le  

s t a t u t e  o f  l i m i t a t i o n .  T h e  P l a i n t i f f  had  f a i l e d  t o  f i l e  t h e  

r e q u i r e d  n o t i c e  o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n  under  F l a .  S t a t .  

S e c t i o n  7 6 8 . 5 7 ( 2 ) ,  and d i d  n o t  a b i d e  by  t h e  mandatory  n i n e t y - d a y  

" p r e s u i t  s c r e e n i n g  p e r i o d "  p r i o r  t o  f i l i n g  s u i t  a g a i n s t  t h e  

D e f e n d a n t s .  When t h e  t r i a l  c o u r t ,  d u r i n g  t h e  h e a r i n g  o n  t h e  

motion t o  d i s m i s s ,  g r a n t e d  P l a i n t i f f ' s  motion t o  a b a t e  t h e  a c t i o n  

s o  t h a t  s h e  c o u l d  c o r r e c t  h e r  o m i s s i o n s ,  t h e  p e t i t i o n e r s  moved 

f o r  a  w r i t  o f  p r o h i b i t i o n  t o  p r e c l u d e  r e v i v a l  o f  t h e  a c t i o n  

b e c a u s e  t h e  l i m i t a t i o n  p e r i o d  had e x p i r e d  i n  t h e  meantime. 

I n  g r a n t i n g  t h e  w r i t  a n d  p r o h i b i t i n g  f u r t h e r  p r o c e e d i n g s  

a g a i n s t  t h e  p e t i t i o n e r s ,  t h e  T h i r d  D i s t r i c t  h e l d  t h a t  t h e  s t a t u t e  

o f  l i m i t a t i o n  had  e x p i r e d  b e f o r e  t h e  P l a i n t i f f  s a t i s f i e d  t h e  

r e q u i r e m e n t s  o f  S e c t i o n  7 6 8 . 5 7 ,  w h i c h  would  h a v e  t o l l e d  t h e  

s t a t u t e .  By n o t  a d h e r i n g  t o  t h e  " m a n d a t e "  o f  t h e  m a l p r a c t i c e  

s t a t u t e  and s e r v i n g  t h e  n o t i c e  o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n ,  

t h e  P l a i n t  i f f  l o s t  t h e  p r o t e c t i o n  o f  t h e  s t a t u t e .  Consequen t ly ,  

t h e  t r i a l  c o u r t  a c t e d  i n  e x c e s s  o f  i t s  j u r i s d i c t i o n  i n  a b a t i n g  

t h e  a c t i o n  b e c a u s e  o f  t h e  e x p i r a t i o n  o f  t h e  l i m i t a t i o n  p e r i o d ,  

and was p roh ib i t ed  from r e v i v i n g  t h e  a c t i o n ,  U. a t  2124. Al though 

t h e  Cour t  d i d  n o t  e x p r e s s l y  a d d r e s s  t h e  p r o p r i e t y  o f  t h e  remedy o f  

p r o h i b i t i o n ,  it g r a n t e d  t h e  w r i t  and i m p l i c i t l y  approved i ts  u s e .  

T h e r e  a r e  o n l y  t w o  r e a l  d i s t i n c t i o n s  between Mnuck and t h e  

c a s e  a t  ba r .  I n  Rnuck, no  n o t i c e  o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n  



was e v e r  s e r v e d ;  i n  t h e  i n s t a n t  c a s e  i t  was s e r v e d ,  b u t  t h e  

P l a i n t i f f  wai ted  o n l y  two days  b e f o r e  f i l i n g  t h e  a c t i o n  a g a i n s t  

P e t i t i o n e r ,  r a t h e r  t h a n  w a i t i n g  t h e  r e q u i r e d  n i n e t y  (90)  days .  

T h i s  d i f f e r e n c e  h a s  no  b e a r i n g  on t h e  s i t u a t i o n ,  f o r  i n  b o t h  

c a s e s  t h e  c o m p l a i n t  was a  n u l l i t y  d u e  t o  P l a i n t i f f ' s  f a i l u r e  

t o  comply w i t h  t h e  requ i rement  o f  w a i t i n g  n i n e t y  (90)  d a y s  b e f o r e  

f i l i n g  s u i t .  The s e c o n d  d i f f e r e n c e  i s  t h a t  t h e  a c t  complained 

o f  i n  Knuck was t h e  t r i a l  c o u r t ' s  g r a n t i n g  o f  a  mot ion  t o  a b a t e ,  

w h i l e  i n  t h e  i n s t a n t  c a s e  i t  i s  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  

t h e  motion t o  d i s m i s s .  I n  e i t h e r  e v e n t ,  t h e  r e s u l t  i s  t h e  same:  

t h e  t r i a l  c o u r t  e x e r c i s e d  j u r i s d i c t i o n  where it had none. 

T h e  F i r s t  D i s t r i c t  h a s  h e l d  t h a t  a  w r i t  o f  p r o h i b i t i o n  

is o n l y  a v a i l a b l e  t o  p r e v e n t  a  lower c o u r t  from " a c t i n g  i n  e x c e s s  

o f  i t s  j u r i s d i c t i o n , "  n o t  t o  " p r e v e n t  a n  e r r o n e o u s  e x e r c i s e  

o f  j u r i s d i c t i o n . .  ." B o n d u r a ~ t ,  ( A - l l ) ,  r e l y i n g  on t h e  r u l e  s t a t e d  

i n  E n s l i s h  v .  McCrarv 348 So .  2d 293 ( F l a  1 9 7 7 ) .  The T h i r d  

D i s t r i c t  i n  Knuck d o e s  n o t  d i s a g r e e  w i t h  t h a t  p r o p o s i t i o n  o f  

l a w ;  i n  f a c t ,  i t  c i t e s  E n g l i s h  v. IilcCrarv i n  s u p p o r t  o f  i t s  u s e  

o f  p r o h i b i t i o n ,  Knuck, p.  2123. I n  e s s e n c e ,  t h e  T h i r d  D i s t r i c t  

h e l d  t h a t  t h e  t r i a l  c o u r t  no  l o n g e r  had j u r i s d i c t i o n  o v e r  t h e  

c:ase due t o  t h e  e x p i r a t i o n  o f  t h e  l i m i t a t i o n  p e r i o d ;  t h e r e f o r e ,  

p r o h i b i t i o n  was t h e  p roper  remedy a c c o r d i n g  t o  E n g l i s h  v. McCrarv. 

Thus,  w h i l e  t h e  F i r s t  D i s t r i c t  has  c o r r e c t l y  s t a t e d  t h e  r u l e  on  

p r o h i b i t i o n ,  i t  h a s  f a i l e d  t o  a p p l y  it p r o p e r l y .  A s  s u c h ,  t h e  

ho ld ing  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  Knuck d e c i s i o n .  



The r u l i n g  o f  t h e  lower c o u r t  a l s o  c o n f l i c t s  w i t h  two Second 

D i s t r i c t  c a s e s  t h a t  f o l l o w e d  Knuck:  P e a r l s t e i n  v .  M a l u n n e v ,  

11 FLW 2641 ( F l a  2d DCA 12/10/86) and Lvnn v. M i l l g y ,  11 FLW 2650 

( F l a  2d DCA 12/10/86) .  I n  b o t h  c a s e s ,  t h e  P l a i n t i f f s  f a i l e d  t o  

s e r v e  t h e  r e q u i r e d  n o t i c e  o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n .  The 

t r i a l  c o u r t s  d e n i e d  t h e  r e s p e c t i v e  m o t i o n s  t o  d i s m i s s ,  h o l d i n g  

t h a t  t h e  a p p l i c a t i o n  o f  S e c t i o n  768.57 was u n c o n s t i t u t i o n a l ,  a s  

i n  t h e  i n s t a n t  c a s e .  I n  Lynn, a s  i n  t h e  c a s e  below,  t h e  s t a t u t e  

o f  l i m i t a t i o n  e x p i r e d  b e c a u s e  i t  was n o t  t o l l e d  by s e r v i c e  o f  

a n o t i c e  o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n .  Roth c a s e s  h e l d  t h a t  

t h e  s t a t u t e  was c o n s t i t u t i o n a l l y  v a l i d ,  and t h a t  t h e  t r i a l  c o u r t  

l a c k e d  t h e  a u t h o r i t y  t o  a b a t e  c o m p l a i n t s  w h i c h  were, " f o r  a l l  

i n t e n t s  and p u r p o s e s ,  n o n e x i s t e n t  l a w s u i t  (s) ." P e a r l s t e i n ,  p. 2642. 

P e t i t i o n e r  h a s  n o t  o v e r l o o k e d  t h e  f a c t  t h a t  b o t h  Lvnn and 

Pearlste-ixl  i n v o l v e d  p e t i t i o n s  f o r  c e r t i o r a r i  r a t h e r  t h a n  p r o h i -  

b i t i o n .  I n  s p i t e  o f  t h i s  d i s t i n c t i o n ,  t h e  r e a s o n i n g  o f  t h e s e  

d e c i s i o n s  s t i l l  d i r e c t l y  c o n f l i c t s  w i t h  t h e  h o l d i n g  a t  i s s u e ,  i n  

t h a t  b o t h  o f  t h e s e  c a s e s  found t h a t  t h e  t r i a l  c o u r t  was w i t h o u t  

j u r i s d i c t i o n  t o  c o n t i n u e  t h e  p r o c e e d i n g s  a g a i n s t  t h e  d e f e n d a n t s ,  

upon f a c t s  n e a r l y  i d e n t i c a l  t o  t h o s e  below. Fur the r ,  i n  P e t i t i o n e r ' s  

M o t i o n  f o r  R e h e a r i n g  o n  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t ,  

P e t i t i o n e r  r e q u e s t e d  t h a t  t h e  p e t i t i o n  be  t r e a t e d  a s  a  p e t i t i o n  

f o r  c e r t i o r a r i ,  u n d e r  F l a .  R .  App. P .  9 . 0 4 0 ( c ) ,  a u t h o r i z i n g  

t h e  C o u r t  t o  t r e a t  t h e  p e t i t i o n  a s  a  p e t i t i o n  f o r  t h e  p r o p e r  

r e l i e f  (A-12). The C o u r t ' s  d e n i a l  o f  t h i s  motion o n l y  a c c e n t u a t e s  

t h e  c o n f l i c t  between t h e s e  c a s e s .  



The d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  a l s o  c o n f l i c t s  wi th  t h e  

decis ion  of t h e  F i f t h  D i s t r i c t  Court o f  Appeal i n  Broaan v. M u l l i n s ,  

452 So.  2d 940 ( F l a  5 t h  DCA 1 9 8 4 ) ,  which h e l d  t h a t  p r o h i b i t i o n  

is t h e  p roper  remedy when a  t r i a l  c o u r t  o r d e r s  t h a t  a  d e f e n d a n t  

nlust s t a n d  t r i a l  i n  a  c a s e  i n  which  t h e  s t a t u t e  o f  l i m i t a t i o n  

has  e x p i r e d .  

A f i n a l  c a s e  which  s u p p o r t s  t h e  p o s i t i o n  o f  t h e  P e t i t i o n e r  

and c o n f l i c t s  with t h e  reason ing  o f  t h e  F i r s t  D i s t r i c t  is N l i n c l e r  

v.  F i k e ,  11 FLW 2 3 3 3  ( F l a  5 t h  DCA 11/6/86) .  I n  t h i s  c a s e ,  t h e  

t r i a l  c o u r t  i n  a medica l  m a l p r a c t i c e  a c t i o n  den ied  a  d e f e n d a n t ' s  

motion f o r  summary judgment based on a  s t a t u t e  of repose, dec lar ing  

t h e  s t a t u t e  u n c o n s t i t u t i o n a l .  The p l a i n t i f f  p e t i t i o n e d  f o r  a  

w r i t  o f  p r o h i b i t i o n  t o  p r e c l u d e  f u r t h e r  p r o c e e d i n g s  a g a i n s t  him. 

The F i f t h  D i s t r i c t  dec ided  t o  h e a r  t h e  p e t i t i o n ,  r e a s o n i n g  t h a t  

because  t h e  t r i a l  c o u r t  d e c l a r e d  t h e  s t a t u t e  o f  r epose  unconst i tu-  

t i o n a l ,  it was f o r c e d  " t o  e x e r c i s e  j u r i s d i c t i o n  i n  a  c a s e  where  

it would have no j u r i s d i c t i o n  i f  t h e  s t a t u t e  were c o n s t i t u t i o n a l l y  

val id."  Id. Likewise, i n  t h e  c a s e  a t  b a r ,  t h e  t r i a l  c o u r t  d e c l a r e d  

t h e  a p p l i c a t i o n  o f  t h e  medica l  malpract ice s t a t u t e  uncons t i tu t iona l ,  

even though i t  r e c o g n i z e d  t h a t ,  i f  t h e  s t a t u t e  d i d  a p p l y ,  t h e  

c o m p l a i n t  a g a i n s t  t h e  P e t i t i o n e r  was a  n u l l i t y  and t h e  s t a t u t e  

o f  1 i n i i t a t i . o n  had i n d e e d  e x p i r e d .  By d e c l a r i n g  t h e  s t a t u t e  

u n c o n s t i t u t i o n a l ,  t h e  c o u r t  was a l l o w i n g  i t s e l f  t o  proceed where 

it o t h e r w i s e  would have been wi thou t  j u r j  s d i c t i o n .  



CONCLUSION 

The F i r s t  D i s t r i c t  has held t h a t  p roh ib i t ion  is an inappropriate  

remedy i n  a  s i t u a t i o n  which t h e  remedy has  been a p p l i e d  b y  t h r e e  

o t h e r  d i s t r i c t s .  I n  e f f e c t  t h e  F i r s t  D i s t r i c t  has  c h a r a c t e r i z e d  

as an "erroneous" exerc i se  o f  j u r i s d i c t i o n  what t h e  o t h e r  d e c i s i o n s  

h a v e  v iewed  a s  a c t i o n s  i n  l l e x c e s s l l  o f  j u r i s d i c t i o n ,  and it is  

upon t h i s  d i s t i n c t i o n  t h a t  t h e  c o n f l i c t s  a r i s e .  For  t h e  f o r e g o i n g  

r e a s o n s ,  t h i s  C o u r t  s h o u l d  t a k e  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  

r e s o l v e  t h e  c o n f l i c t s  c r e a t e d  i n  t h e  law by t h e  d e c i s i o n  below. 
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