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STATEHEMI! OF THE CASE 

A s  a  p r e l i m i n a r y  m a t t e r ,  an  append ix  accompanied 

p e t i t i o n e r ' s  b r i e f  on j u r i s d i c t i o n .  R e f e r e n c e s  t o  t h a t  

a p p e n d i x ,  which c o n t a i n s  a l l  p e r t i n e n t  p l ead ings  and o r d e r s  

from t h e  c o u r t s  below, s h a l l  b e  made h e r e i n  and i n d i c a t e d  

by t h e  symbol "A", f o l l o w e d  f i r s t  by a  des igna t ion  of  t h e  

i tem number of t h e  p l e a d i n g  o r  o r d e r  a s  shown on t h e  t a b s  

o f  t h e  appendix  (A-1 through A-15) , and, i n  some i n s t a n c e s ,  

t h e  page number a s  we l l  (pp. 1 through 55) .  

P l a i n t i f f  i n  t h e  t r i a l  c o u r t  is Carolyn B. S t r e e t e r ,  

a s  P e r s o n a l  R e p r e s e n t a t i v e  o f  t h e  E s t a t e  o f  E r i c  Byron  

S t r e e t e r ,  deceased.  P e t i t i o n e r ,  Robert E .  Bondurant, M.D., 

a is one o f  t h e  d e f e n d a n t s  i n  t h i s  a c t i o n ,  and r e s p o n d e n t ,  

N i c k o l a s  P. Geeker ,  i s  t h e  p r e s i d i n g  Judge  i n  t h e  t r i a l  

c o u r t .  I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  

a s  t h e y  s t a n d  i n  t h e  t r i a l  c o u r t ,  by name, o r ,  i n  some 

i n s t a n c e s ,  a s  t h e y  s t a n d  i n  t h i s  Court .  

This  a c t i o n  was f i l e d  i n  t h e  C i r cu i t  Court fo r  Escambia 

County, F l o r i d a  on October  8 ,  1984 ,  s e e k i n g  money damages 

a g a i n s t  B a p t i s t  Hosp i t a l  f o r  t h e  d e a t h  of p l a i n t i f f ' s  decedent 

based on a l l e g e d  med ica l  m a l p r a c t i c e  ( A - 1 ) .  I n  h e r  F i r s t  

Amended C o m p l a i n t ,  f i l e d  i n  A p r i l  of 1985, p l a i n t i f f  added 

an a d d i t i o n a l  defendant  t o  t h e  l awsu i t  (A-2). I n  her Second 

Amended Compla in t ,  f i l e d  i n  March of 1986, p l a i n t i f f  added 

p e t i t i o n e r ,  R o b e r t  E .  Bonduran t ,  M.D., a s  a  d e f e n d a n t  i n  

t h i s  a c t i o n  (A-3). 



P e t i t i o n e r  moved t o  d i s m i s s  t h e  a c t i o n  based  on 

p l a i n t i f f ' s  f a i l u r e  t o  ab ide  by t h e  d i c t a t e s  o f  F l a .  S t a t .  

Sec t ion  768.57, r e q u i r i n g  a  90-day p r e - s u i t  s c r een ing  per iod  

be fo re  s u i t  is f i l e d  (A-4). P l a i n t i f f  se rved  t h e  r e q u i s i t e  

n o t i c e  o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n  on t h e  p e t i t i o n e r ,  

bu t  f i l e d  t h e  medical  m a l p r a c t i c e  a c t i o n  a g a i n s t  him o n l y  

two d a y s  l a t e r  (A-5, A-3). A f t e r  t h e  e x p i r a t i o n  o f  t h e  

90-day sc reen ing  p e r i o d ,  and a f t e r  t h e  r u n n i n g  o f  t h e  two 

y e a r  s t a t u t e  o f  l i m i t a t i o n ,  p e t i t i o n e r  f i l e d  an amended 

mot ion  t o  d i s m i s s ,  s e e k i n g  t o  have  t h e  a c t i o n  d i s m i s s e d  

b o t h  o n  t h e  g r o u n d s  o f  t h e  p r e v i o u s  mot ion and based  on 

t h e  runn ing  o f  t h e  l i m i t a t i o n  p e r i o d  (A-6).  H e a r i n g  o n  

t h e  amended motion was s e t  f o r  October 2, 1986 (A-7). 

The t r i a l  c o u r t ,  N i c k o l a s  P. Geeker , Judge, denied 

t h e  amended motion t o  d i s m i s s  (A-8).  Upon l e t t e r  r e q u e s t  

f o r  r e c o n s i d e r a t i o n  b a s e d  on a  new c a s e  f rom t h e  T h i r d  

D i s t r i c t  C o u r t  o f  Appea l ,  t h e  t r i a l  c o u r t  a g a i n  d e c l i n e d  

t o  d i smis s  t h e  a c t i o n  a g a i n s t  p e t i t i o n e r  (A-9,lO). Pe t i t ioner  

t imely  p e t i t i o n e d  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal  f o r  a  

w r i t  o f  p r o h i b i t i o n  ( A - 1 1 ) ;  t h i s  p e t i t i o n  was denied (A-12), 

a s  was p e t i t i o n e r ' s  t ime ly  motion f o r  r e h e a r i n g  (A-13, 1 4 ,  

1 5 ) .  The f i n a l  o r d e r  denying  rehear ing  was e n t e r e d  by t h e  

F i r s t  D i s t r i c t  Court  of  Appeal on J a n u a r y  23 ,  1987 (A-15) . 
Pet  it ion f o r  d i s c r e t i o n a r y  review was then f i l e d  by pe t i t ioner  

in t h i s  Court, and j u r i s d i c t i o n  was accepted on May 13,  1987. 



STATEHEIW OF TEE FACTS 

The p e r t i n e n t  f a c t s  o f  t h i s  c a s e  a r e  simply s t a t e d .  

P l a i n t i f f  I s  decedent ,  E r i c  Byron S t r e e t e r  d i ed  on March 1 3 ,  

1984 (A-1, p .2 ) ,  and p l a i n t i f f  I s  cause  of  a c t i o n  f o r  wrongful 

d e a t h  a c c r u e d  on t h a t  d a t e  (A-10).  On March 1 0 ,  1 9 8 6 ,  

p l a i n t  i f f  s e r v e d  on p e t i t i o n e r ,  by c e r t i f i e d  mai l ,  a  n o t i c e  

of  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n  f o r  m e d i c a l  m a l p r a c t i c e  

i n  c o n n e c t i o n  wi th  deceden t ' s  d e a t h ,  pursuant  t o  F l a .  S t a t .  

768.57(2) (A-5). On March 1 2 ,  1986 ,  p l a i n t i f f  f i l e d  h e r  

second  amended c o m p l a i n t ,  naming p e t i t i o n e r  a s  a  defendant  

in t h i s  act ion for  the  f i r s t  time (A-3) . A t  no t i m e  t h e r e a f t e r  

d i d  p l a i n t i f f  f i l e  o r  re-f  i l e  any  a d d i t i o n a l  c o m p l a i n t  

a g a i n s t  p e t i t i o n e r .  

P e t i t i o n e r ,  a  d e f e n d a n t  i n  a  m e d i c a l  m a l p r a c t i c e  

a c t i o n ,  moved t o  have t h e  c o m p l a i n t  a g a i n s t  him d i s m i s s e d  

based on t h e  p l a i n t i f f  I s  f a i l u r e  t o  comply with t he  requirements 

of t h e  Comprehensive Medical Malprac t ice  Reform Act  and t h e  

s u b s e q u e n t  e x p i r a t i o n  o f  t h e  s t a t u t e  o f  l i m i t a t i o n .  The 

t r i a l  c o u r t  d e n i e d  t h e  mo t ion ,  and p e t i t i o n e r  p e t i t i o n e d  

f o r  a  w r i t  o f  p r o h i b i t i o n  t o  t h e  F i r s t  D i s t r i c t  Court  o f  

Appeal. The F i r s t  D i s t r i c t  dec l ined  t o  speak t o  t h e  m e r i t s  

a of  t h e  p e t i t i o n ,  instead choosing t o  deny the  wr i t  on procedural 



g r o u n d s ,  f i n d i n g  t h a t  p r o h i b i t i o n  i s  n o t  an a p p r o p r i a t e  

remedy i n  t h i s  s i t u a t i o n ,  

I n  s o  r u l i n g ,  t h e  F i r s t  D i s t r i c t  c r e a t e d  a c o n f l i c t  

between t h e  d e c i s i o n  below and t h e  f o l l o w i n g  d e c i s i o n s  o f  

o t h e r  d i s t r i c t  c o u r t s  of  appeal: public Health Trust  v. K n U  I 

495 So.2d 834 ( F l a ,  3d DCA 1986)  ; p e a r l s t e i n  v .  M a l u w ,  

500 So,2d 585 (F l a .  2d DCA 1986);  Lynn v. Miller, 498 So,2d 

1011 ( F l a ,  2d DCA 1 9 8 6 ) ;  and H e l l b g e r  v. F i k e ,  503 So,2d 

905 ( F l a ,  5 t h  DCA 1986) .  

The t r i a l  c o u r t  lacked j u r i s d i c t i o n  over  t h e  s u b j e c t  

matter because of  p l a i n t i f f ' s  f a i l u r e  t o  fo l low t h e  s t a t u t o r y  

r e q u i r e m e n t s  which a r e  c o n d i t i o n s  precedent  t o  f i l i n g  s u i t ,  

a She did not wai t  90 days ,  b u t  on ly  2 days  be fo re  f i l i n g  s u i t .  

The s t a t u t e  is analogous t o  t h e  waiver o f  sovere ign  immunity 

s t a t u t e ,  F l a ,  S t a t .  768 -28  ( 6 )  , and h e r  c o m p l a i n t  a g a i n s t  

p e t i t i o n e r  was n u l l  and o f  no e f f e c t ,  P l a i n t i f f ' s  c l a im  

i s  b a r r e d  by t h e  s t a t u t e  o f  l i m i t a t i o n s  b e c a u s e  s h e  d i d  

n o t  r e - f i l e  any a d d i t i o n a l  complaint  a f t e r  t h e  90-day per iod  

had expi red  and be fo re  t h e  l i m i t a t i o n  per iod  was up. 

The D i s t r i c t  Court should have granted e i t h e r  prohibit ion 

o r  c e r t i o r a r i ,  which were reques ted  i n  t h e  a l t e r n a t i v e ,  t o  

h a l t  t h e  p roceed ings  i n  t h e  t r i a l  c o u r t  because of  i ts  lack 

of  j u r i s d i c t i o n ,  F i n a l l y ,  Sec t ion  768.57 d o e s  comply w i t h  

c o n s t i t u t i o n a l  requirements f o r  a p p l i c a t i o n  t o  c la ims  which 

accrued be fo re  t h e  e f f e c t i v e  d a t e  of  t h e  s t a t u t e ,  S ince  t h e  



s t a t u t e  is  v a l i d ,  t h e  D i s t r i c t  C o u r t  e r r e d  i n  n o t  i s s u i n g  

e i t h e r  of t h e  w r i t s  sought  by p e t i t i o n e r ,  

I ,  THE TRIAL COURT LACKED JURISDICTION 
OVER THE SUBJECT MTTER 

I n  1985, t h e  F l o r i d a  L e g i s l a t u r e  enacted the  Comprehen- 

s i v e  Medical Malprac t ice  Reform Act,  Ch. 85-175, Sec t ion  55, 

Laws o f  F l o r i d a ,  By its te rms ,  Sec t ion  768-57, p a r t  of t h e  

A c t ,  i s  a p p l i c a b l e  t o  a l l  c a u s e s  o f  a c t i o n  w i t h  r e s p e c t  

t o  which s u i t  had n o t  been f i l e d  p r i o r  t o  October 1, 1985. 

a F l a ,  S t a t ,  S e c t i o n  7 6 8 , 5 7 ( 1 0 ) ,  Here ,  p l a i n t i f f  had  n o t  

f i l e d  s u i t  a s  t o  h e r  c a u s e  of  a c t i o n  a g a i n s t  Dr. Bondurant 

p r i o r  t o  Oc tobe r  1, 1985 (A-3,4) ,  a l t h o u g h  s h e  had s u e d  

t h e  h o s p i t a l  i n  1984 ( A - 1 )  and had added Dr ,  Tugwel l  a s  

a  defendant  i n  A p r i l ,  1985 (A-1)  . 
The  new A c t  r e q u i r e s  t h a t  a  n o t i c e  o f  i n t e n t  t o  

i n i t i a t e  l i t i g a t i o n  be  se rved  on each p r o s p e c t i v e  defendant ,  

p r i o r  t o  f i l i n g  s u i t ,  Fla ,  S t a t ,  Section 768-57 ( 2 ) .  Subsection 

3 ( a )  makes it c r y s t a l  c l e a r  t h a t  a  c la imant  must t h e n  w a i t :  

"No s u i t  may b e  f i l e d  f o r  a  pe r iod  of 90 days a f t e r  n o t i c e  

is se rved  on t h e  p r o s p e c t i v e  d e f e n d a n t . .  . ." T h i s  a l l o w s  

t h e  p r o s p e c t i v e  d e f e n d a n t  a n  o p p o r t u n i t y  t o  r e v i e w  t h e  

c la im,  and i f  t h e  d e f e n d a n t  o r  h i s  i n s u r e r  d o e s  n o t  admi t  

o r  deny  l i a b i l i t y  w i t h i n  t h a t  90 days ,  t h e  c l a im  is deemed 



denied [Subsect ion 3 ( b ) ] .  A t  t h a t  po in t ,  of course, p l a i n t i f f  

may proceed wi th  a  s u i t .  

S u b s e c t i o n  ( 4 )  o f  768.57 p r o v i d e s  f o r  a  t o l l i n g  of 

t h e  s t a t u t e  of  l i m i t a t i o n s  ( a s suming  t h e  n o t i c e  o f  i n t e n t  

is t ime ly  f i l e d )  dur ing  t h e  90-day sc reen ing  pe r iod .  

Apply ing  t h e s e  p r o v i s i o n s  t o  t h e  c a s e  a t  hand,  i t  

appears  wi thout  d i s p u t e  t h a t  p l a i n t i f f  f a i l e d  t o  comply wi th  

t h e  new A c t .  The n o t i c e  o f  i n t e n t  was se rved  on March 10 

( A - S ) ,  and i n s t e a d  o f  w a i t i n g  90 d a y s ,  p l a i n t i f f  w a i t e d  

two days be fo re  f i l i n g  t h e  second amended complaint  (A-3,4). 

The law s p e c i f i c a l l y  p r o h i b i t e d  t h e  f i l i n g  o f  t h e  c o m p l a i n t  

a t  t h e  t i m e  it was f i l e d ,  s o  defendant  moved f o r  d i s m i s s a l  

of  t h e  premature p lead ing  (A-4). 

The D i s t r i c t  Court  misunderstood p e t i t i o n e r ' s  posi t ion 

on t h i s  p o i n t  r i g h t  f rom t h e  s t a r t .  The second  s e n t e n c e  

of t h e  op in ion  d e c l a r e s :  

" P e t i t i o n e r  moved t o  d i s m i s s  t h e  c o m p l a i n t  on 
t h e  ground t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  p e r i o d  
had e x p i r e d . "  Bonduran t  v. Geeker, 499 So.2d 909 
(F l a .  1st DCA 1986) (A-12). 

But p e t i t i o n e r ' s  o r i g i n a l  mot ion  t o  d i s m i s s  (A-4),  which 

was incorpora ted  i n t o  t h e  amended mot ion  t o  d i s m i s s  (A-6) , 
was g r o u n d e d  on  p l a i n t i f f ' s  f i l i n g  o f  an  u n a u t h o r i z e d ,  

premature l a w s u i t ,  a s  d i scussed  above. 

The s t a t u t e  o f  l i m i t a t i o n  defense  r a i s e d  l a t e r ,  

and whi le  p e t i t i o n e r  i n t ends  t o  a d d r e s s  t h a t  i s s u e  i n  t h i s  

b r i e f ,  t h e  i m p o r t a n t  p o i n t  he re  is t h a t  t h e  F i r s t  D i s t r i c t  

@ ignored p e t i t i o n e r ' s  f i r s t  and f o r e m o s t  l i n e  o f  d e f e n s e :  

6  



• The t r i a l  c o u r t  had no j u r i s d i c t i o n  t o  e n t e r t a i n  o r  c o n s i d e r  

p l a i n t i f f  I s  compla in t  because  it was f i l e d  i n  d i r e c t  c o n t r a -  

v e n t i o n  o f  t h e  s p e c i f i c  t e r m s  o f  t h e  s t a t u t e ,  P l a i n t i f f  

had ignored  t h e  90-day " p r e - s u i t  s c r e e n i n g  p e r i o d n  s p e c i f i e d  

by S e c t i o n  768.57, and t h e  complaint should have been dismissed 

a s  a  r e s u l t ,  Note, too,  t h a t  a t  no time a f t e r  March 12 ,  1986, 

d i d  p l a i n t i f f  f i l e  any new compla in t  a g a i n s t  p e t i t i o n e r ,  

The D i s t r i c t  Cour t  never addressed t h i s  l i n e  of defense, 

conc lud ing  i n s t e a d  t h a t  p e t i t i o n e r  was mere ly  t r y i n g ,  by  t h e  

p e t  it i o n  f o r  p r o h i b i t  i o n ,  t o  t a k e  an  unpermitted in te r locu to ry  

a p p e a l .  Had t h a t  c o u r t  a p p l i e d  t h e  same c a r e f u l  s c r u t i n y  

t o  p e t i t i o n e r l s  o r i g i n a l  motion t o  d i s m i s s  a s  it p u r p o r t e d  

a t o  a p p l y  t o  t h e  p e t i t i o n  f o r  p r o h i b i t i o n ,  it  would h a v e  

b e e n  a p p a r e n t  t h a t  what  was i n v o l v e d  h e r e  was much more 

than a  simple a f f i rma t ive  defense. The q u e s t i o n  p r e s e n t e d  was , 
and is, t h i s :  Did Judge Geeker have t h e  j u r i s d i c t i o n  t o  al low 

p l a i n t i f f  I s  compla in t  t o  s t a n d ,  t h u s  f o r c i n g  Dr .  B o n d u r a n t  

t o  defend t h i s  l a w s u i t ?  

T h i s  C o u r t  h a s  d e a l t  w i t h  e s s e n t i a l l y  t h i s  same 

problem i n  t h e  c o n t e x t  o f  c l a i m s  b r o u g h t  a g a i n s t  t h e  S t a t e  

and its s u b d i v i s i o n s  under Fla .  S t a t .  5768.28 (6)  , t h e  s t a t u t o r y  

waiver of sovere ign  immunity, Tha t  s t a t u t e  c o n t a i n s  language 

s i m i l a r  t o  S e c t i o n  768.57,  i n  t h a t  a  n o t i c e  o f  t h e  c l a i m  

must be served on c e r t a i n  d e s i g n a t e d  p e r s o n s  and t h e  c l a i m a n t  

mus t  t h e n  w a i t  t o  f i l e  s u i t  u n t i l  t h e  c l a i m  h a s  been den ied  

o r  a  s p e c i f i e d  t ime p e r i o d  h a s  e x p i r e d .  I n  t h e  l andmark  



@ c a s e  o f  Commercial  C a r r i e r  C o r ~ .  v .  I n d i a n  R i v e r  County, 

371 So.2d 1 0 1 0  (F l a .  1979) ,  t h i s  Court  held t h a t  c o m p l i a n c e  

w i t h  t h e  n o t i c e  p rov i s ion  is a  cond i t i on  precedent  t o  main- 

t a i n i n g  a  s u i t ,  and t h a t  a  c o m p l a i n t  b r o u g h t  a g a i n s t  t h e  

s o v e r e i g n  m u s t  a l l e g e  s u c h  compl i ance .  The c o m p l a i n t s  

o f  t h e  p l a i n t i f f s  t h e r e  f a i l e d  t o  a l l e g e  whether t h e  n o t i c e  

r e q u i r e m e n t s  had  b e e n  compl i ed  w i t h ,  and s o  t h i s  C o u r t  

ru l ed  t h a t  t h e  compla in t s  s h o u l d  have  been d i s m i s s e d  w i t h  

l eave  t o  amend t o  a l l e g e  compliance. 

E a r l y  i n  t h i s  p r o c e e d i n g ,  Judge  Geeker  r e c o g n i z e d  

t h a t  t h e  n o t i c e  r e q u i r e m e n t s  i n  t h i s  l aw a r e  a n a l o g o u s  t o  

t h o s e  conta ined  i n  768.28 (6 )  . See h i s  o r d e r  dated October 9, 

a 1986 (A-8). Applying t h e  p r i n c i p l e  s e t  o u t  by t h i s  C o u r t  

i n  C o m r c i a l  C a r r i e r ,  t h i s  c o m p l a i n t  s h o u l d  have  been 

d i smis sed .  I t  n o t  o n l y  f a i l e d  t o  a l l e g e  c o m p l i a n c e  w i t h  

t h e  n o t i c e  requirement,  bu t  t h e r e  was a l s o  a f f i rmat ive  proof, 

i n  t h e  form o f  p e t i t i o n e r ' s  sworn mot ion ,  t h a t  p l a i n t i f f  

had n o t  complied ( A - 4 , s )  . 
T h i s  C o u r t  h a s  u p h e l d  r e s t r a i n t s  on f i l i n g  s u i t  

imposed by c o n t r a c t .  See, Homestead F i r e  I n s u r a n c e  Co. v ,  

A n d i o n  Co.,  1 6 4  So .  187  ( F l a .  1 9 3 5 ) ,  which e n f o r c e d  an 

insurance  p o l i c y ' s  "no s u i t "  c l a u s e  p r o h i b i t i n g  t h e  f i l i n g  

o f  s u i t  u n t i l  30 d a y s  f rom t h e  s e r v i c e  o f  p r o o f  of  c l a im  

forms. By ag reemen t  between t h e  p a r t i e s ,  t h e  c o u r t s  had 

no j u r i s d i c t i o n  t o  a c t .  I n  s i m i l a r  f a s h i o n ,  Judge Geeker 

had no j u r i s d i c t i o n  over  t h e  i n s t a n t  ca se .  



• I t  is c e r t a i n l y  a rguable  t h a t  a  d i s m i s s a l  wi th  l eave  

t o  amend here  would n o t  mean much, i n  l i g h t  o f  l a t e r  e v e n t s  

which w i l l  b e  c o v e r e d  s h o r t l y .  But t h e  t r i a l  c o u r t ,  and 

t h e  a p p e l l a t e  c o u r t  a s  w e l l ,  s h o u l d  have r e c o g n i z e d  t h i s  

c o m p l a i n t  a s  u n a u t h o r i z e d  and t h e r e f o r e  i n v a l i d  t o  bestow 

j u r i s d i c t i o n  on t h e  c o u r t .  Judge  Geeker d i d  d e c l a r e  i n  

h i s  o rde r  of  November 4, 1986, t h a t ,  under Fla. S t a t .  S768.57, 

t h e  Second Amended Compla in t  naming Bonduran t  a s  a  p a r t y  

d e f e n d a n t  f o r  t h e  f i r s t  t i m e  was a  n u l l i t y  (A-10, p. 28) .  

T h i s  is  a  c o r r e c t  s t a t e m e n t  o f  t h e  law,  b u t ,  o f  c o u r s e ,  

he  went on t o  deny  t h e  motion t o  d i smis s  on c o n s t i t u t i o n a l  

grounds. The c o n s t i t u t i o n a l  i s s u e  w i l l  be addressed l a t e r .  

The key  p o i n t  t o  b e  made h e r e  is t h a t ,  i f  S e c t i o n  

768.47 is c o n s t i t u t i o n a l l y  v a l i d ,  t h e  complaint  s h o u l d  have  

been d i s m i s s e d  . The F i r s t  D i s t r i c t  should have recognized 

t h i s  f a c t  and should have a d d r e s s e d  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  A c t ,  b e f o r e  d e c i d i n g  whe the r  t o  i s s u e  t h e  w r i t  o f  

p r o h i b i t i o n  we requested.  Such a  w r i t  is t h e  p r e c i s e  remedy 

f o r  defendant  under t h e s e  circumstances.  See point  I11 below. 

11, THE PLAINTIFF'S CLAIM IS BARRED 
BY THE STAT= OF LIHITATIONS 

F o r  p l a i n t i f f  h e r e ,  t h e  t i m i n g  o f  t h e  e v e n t s  i n  

q u e s t i o n  have t u r n e d  o u t  t o  b e  f a t a l  t o  h e r  c a s e .  While  

t h e  Commercia l  C a r r i e r  d e c i s i o n  would have e n t i t l e d  h e r  

t o  a  d i s m i s s a l  wi thout  p r e j u d i c e  and w i t h  l e a v e  t o  amend, 

l a t e r  even t s  precluded t h a t .  



The s t a t u t o r y  scheme of  t h e  90-day p r e - s u i t  s c r een ing  

per iod  of Sec t ion  768.57 r e q u i r e s  t h e  s e r v i c e  o f  a n o t i c e  

o f  i n t e n t  t o  i n i t i a t e  l i t i g a t i o n  on t h e  prospective defendant. 

The c la imant  must t h e n  w a i t  90 d a y s  f o r  d e f e n d a n t  and h i s  

i n s u r e r  t o  i n v e s t i g a t e  t h e  c la im,  be fo re  s u i t  can be  f i l e d .  

Applying t h o s e  p r o v i s i o n s  t o  t h e  c a s e  a t  hand ,  i t  a p p e a r s  

w i t h o u t  d i s p u t e  t h a t  p l a i n t i f f  f a i l e d  t o  f i l e  a v a l i d  s u i t  

under t h e  new Act b e f o r e  t h e  two-year s t a t u t e  of l i m i t a t i o n ,  

F la .  S t a t .  Sec t ion  95 -11 ( 4 )  (b )  , had expi red .  

The n o t i c e  o f  i n t e n t  was s e r v e d  on March 10 (A-5), 

and i n s t e a d  of  wa i t i ng  90 days,  p l a i n t i f f  waited on ly  2 days 

b e f o r e  f i l i n g  t h e  Second Amended Complaint (A-3,pp. 6-8) . 

e Both of these  events took p l a c e  be fo re  t h e  two-year l i m i t a t i o n  

p e r i o d  had e x p i r e d ,  E r i c  S t r e e t e r l s  d e a t h  having occurred 

on March 1 3 ,  1984 ( A - 1 ,  p .2)  . The s e r v i n g  o f  t h e  n o t i c e  

o f  i n t e n t  c a u s e d  t h e  l i m i t a t i o n  p e r i o d  t o  b e  t o l l e d  f o r  

90 days;  however, t h e  f i l i n g  of  t h e  Second Amended Complaint 

had  n o  e f f e c t  a t  a l l  on t h e  l i m i t a t i o n  p e r i o d .  T h i s  is 

because it was not an author ized p lead ing ,  a s  d i scussed  above. 

The 90-day sc reen ing  pe r iod ,  which began on March 10,  

1986, exp i red  on June 8,  1986. A t  t h a t  p o i n t ,  t h e  t o l l i n g  

o f  t h e  l i m i t a t i o n  p e r i o d  came t o  an end ,  and t h e  c l o c k  

began t o  run again .  Only 3 days remained, and t h e  l i m i t a t i o n  

per iod  then  expi red  f o r  good on June 11, 1986. No addi t ional  

complaint  was f i l e d  a g a i n s t  Dr. Bonduran t ,  t h o u g h ,  a f t e r  

a t h e  unauthor ized Second Amended Complaint of  March 12. 



The hear ing  on p e t i t i o n e r ' s  amended motion t o  d i smis s  

was held be fo re  Judge Geeker on October  2 ,  1986 ,  t h e  f i r s t  

d a t e  a v a i l a b l e  ( A - 1 0 ,  pp .  26-27); and he denied t h e  motion 

on October 9  (A-8). By t h e  t ime of t h e  hea r ing ,  o f  c o u r s e ,  

t h e  s t a t u t e  of l i m i t a t i o n  had exp i r ed ,  and it was impossible  

f o r  p l a i n t i f f  t o  amend a l l e g i n g  compliance wi th  t h e  s t a t u t e  

i n  a  t i m e l y  manner. T h i s  was e x a c t l y  t h e  same s i t u a t i o n  

which was presen ted  t o  t h i s  Court ,  i n  a  s o v e r e i g n  immunity 

c o n t e x t ,  i n  b e v i n e  v.  Dade Countv School  Board, 442 So.2d 

210 (F la .  1983) .  P l a i n t i f f  t h e r e  f i l e d  s u i t  unde r  S e c t i o n  

7 6 8 . 2 8 ( 6 ) ,  b u t  had t o  admit t h a t  he had no t  se rved  a  n o t i c e  

o f  h i s  c l a i m  t o  t h e  F l o r i d a  Depar tment  o f  I n s u r a n c e ,  a s  

r e q u i r e d  by t h e  s t a t u t e .  R e j e c t i n g  p l a i n t i f f ' s  argument 

and proof t h a t  t h e  Department of  I n s u r a n c e  had no i n t e r e s t  

i n ,  o r  concern about t h e  c la im,  t h i s  Court held t h a t  dismissal 

was c o r r e c t  b e c a u s e  t h e  t i m e  f o r  s e r v i n g  n o t i c e  o n  t h e  

D e p a r t m e n t  ( t h r e e  y e a r s  f rom t h e  d a t e  o f  t h e  i n c i d e n t )  

had expired:  

"Where t h e  t i m e  f o r  s u c h  n o t i c e  h a s  e x p i r e d  s o  
t h a t  it is  a p p a r e n t  t h a t  t h e  p l a i n t i f f  c a n n o t  
f u l f i l l  t h e  r e q u i r e m e n t ,  t h e  t r i a l  c o u r t  h a s  
no a l t e r n a t i v e  b u t  t o  d i s m i s s  t h e  c o m p l a i n t  w i t h  
pre jud ice . "  U., 442 So.2d a t  213. 

The  C o u r t  c i t e d  w i t h  a p p r o v a l  t h e  d e c i s i o n  o f  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  Appeal  i n  Dukanauskas v .  M e t r o w o l i t a n  

pade  County ,  378 So.2d 74 (F l a .  3d DCA 1979) ,  where summary 

f i n a l  judgment was a f f i r m e d  b e c a u s e  p l a i n t i f f  had f a i l e d  

t o  s e r v e  t h e  n o t i c e  of  c la im requ i r ed  by t h e  s t a t u t e .  



The s i m i l a r  i t y  between t h e s e  expressions of l e g i s l a t i v e  

i n t e n t  should n o t  be ignored.  When t h e  A c t  unde r  s c r u t i n y  

h e r e  was a d o p t e d ,  it  must be  presumed t h a t  t h e  L e g i s l a t u r e  

intended t o  impose the  same s t r i n g e n t  n e c e s s i t y  t o  comply wi th  

t h e  p r e - s u i t  n o t i c e  and wai t ing  per iod  a s  was s p e c i f i e d  i n  

t h e  sovere ign  immunity s t a t u t e  and t h i s  C o u r t ' s  c o n s t r u c t i o n  

of  it. 

T h i s  was e x a c t l y  t h e  c o n c l u s i o n  drawn by t h e  Third  

D i s t r i c t  i n  P u b l i c  H e a l t h  T r u s t  v ,  K n d ,  495 So.2d 834  

(F la .  3d DCA 1986) ,  and by t h e  Second D i s t r i c t  i n  P e a r l s t e i n  

v._nalunnev, 500 So.2d 585 ( F l a .  2d DCA 1986)  and 31vnn v.  

M i l l e r ,  498 So.2d 1 0 1 1  ( F l a .  2d DCA 1 9 8 6 ) .  J u d g e  Geeker 

ce r t a in ly  accepted t h a t  a n a l y s i s  of  t h e  s t a t u t e ,  b u t  concluded 

t h a t  i t s  a p p l i c a t i o n  t o  p l a i n t  i f f  v i o l a t e d  t h e  C o n s t i t u t i o n  

(A-10) . 
I n  t h e  p u b l i c  H e a l t h  T r u s t  c a s e ,  p l a i n t i f f  f i l e d  

s u i t ,  b u t  d i d  n o t  s e r v e  any  n o t i c e  o f  i n t e n t  t o  i n i t i a t e  

l i t i g a t i o n  b e f o r e h a n d .  D e f e n d a n t s  moved t o  d i s m i s s  and 

b e f o r e  t h e  hear ing ,  t h e  two-year l i m i t a t i o n  p e r i o d  e x p i r e d .  

A t  t h e  h e a r i n g ,  p l a i n t i f f  asked t h e  t r i a l  c o u r t  t o  "aba teR 

the  proceedings while she complied wi th  t h e  no t  i c e  requirement.  

The t r i a l  judge  g r a n t e d  t h i s  mo t ion ,  b u t  upon de fendan t s '  

p e t i t i o n ,  t h e  Third  D i s t r i c t  g r an t ed  a  w r i t  o f  p r o h i b i t i o n  

t o  p r o h i b i t  r e v i v a l  o f  t h e  act ion as  t o  the  pr iva te  defendants. 

The T h i r d  D i s t r i c t  C o u r t  p o i n t e d  o u t  t h a t  t h e  new 

A c t  o f f e r s  p r o t e c t i o n  t o  p l a i n t i f f s  f o r  whom t h e  l i m i t a t i o n s  



p e r i o d  would e x p i r e  d u r i n g  t h e  90-day " p r e s u i t  s c r e e n i n g  

pe r iodm:  i.e. ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  is t o l l e d  d u r i n g  

t h a t  t i m e .  I n  o r d e r  t o  t o l l  t h e  s t a t u t e  o f  l i m i t a t i o n s ,  

however, p l a i n t i f f  must a d h e r e  t o  t h e  mandate  o f  S e c t i o n  

768 -57  ( 2 )  and t ime ly  s e r v e  t h e  n o t i c e  o f  i n t e n t  t o  i n i t i a t e  

l i t i g a t i o n .  One who does n o t  fo l low t h e  d i c t a t e s  o f  Sec t ion  

768.57, t h e  C o u r t  c o n c l u d e d ,  d o e s  n o t  r ece ive  t h e  b e n e f i t  

of  t o l l i n g  t h e  l i m i t a t  i o n  p e r i o d .  Because t h e  l i m i t a t i o n  

p e r i o d  e x p i r e d  b e f o r e  p l a i n t i f f  even  at tempted t o  s a t i s f y  

t h e  n o t i c e  r e q u i r e m e n t s  o f  t h e  A c t ,  t h e  c o u r t  h e l d  t h a t  

t h e  a c t i o n  was bar red  a s  t o  t h e  p r i v a t e  defendants .  

There is a  d i s t i n c t i o n  between t h e  p u b l i c  Health Trus t  

c a s e  and t h e  i n s t a n t  a c t i o n .  Here ,  p l a i n t i f f  d j d  s e r v e  a  

n o t i c e  o f  i n t e n t  b e f o r e  t h e  s t a t u t e  of  l i m i t a t i o n s  expi red  

(A-5). However, t h i s  d i s t i n c t i o n  does no t  compel a  d i f f e r e n t  

r e s u l t .  Mrs. S t r e e t e r  rece ived  t h e  b e n e f i t  o f  t h e  t o l l i n g  

o f  t h e  l i m i t a t i o n  s t a t u t e  d u r i n g  t h e  n e x t  90 d a y s ,  u n t i l  

J u n e  8 ,  1986.  Bu t ,  s h e  d i d  no th ing  t h e r e a f t e r .  The c lock 

s t a r t e d  r u n n i n g  a g a i n ,  a n d  s h e  d i d  n o t  f i l e  a n y t h i n g .  

She l o s t  h e r  c h a n c e  t o  do SO , even  b e f o r e  t h e  hea r ing  on 

Oc tobe r  2 .  She i s  i n  e s s e n t i a l l y  t h e  same p o s i t i o n  a s  

t h e  p l a i n t i f f  i n  p u b l i c  Heal th  T r u s t .  

Bu t  p l a i n t i f f  w i l l  a r g u e  t h a t  t h e  f i l i n g  o f  t h e  

second amended compla in t  s h o u l d  s e r v e  t o  t o l l  t h e  s t a t u t e  

o f  l i m i t a t i o n s ,  s i n c e  it was f i l e d  b e f o r e  t h e  end of  t h e  

a two y e a r s .  However, t h a t  c o m p l a i n t  must be  t r e a t e d  j u s t  



• a s  t h e  Third  D i s t r i c t  t r e a t e d  t h e  complaint  i n  Public.Health 

m. I t  was u n a u t h o r i z e d  unde r  t h e  A c t  b e c a u s e  it was 

f i l e d  88 d a y s  t o o  e a r l y .  The s t a t u t e  s a y s  l i t e r a l l y ,  t h a t  

ne s u i t  is a u t h o r i z e d  u n t i l  90 d a y s  f rom s e r v i c e  o f  t h e  

n o t i c e  o f  i n t e n t ;  t h e  s econd  amended c o m p l a i n t  was f i l e d  

only days a f t e r  such service.  The second amended complaint  

is t h e r e f o r e  a  n u l l i t y  because it "did n o t  comply wi th  t h e  

s t a t u t e ,  and t h u s  d i d  n o t  t o l l  t h e  s t a t u t e  of  l i m i t a t i o n s . "  

Pub l i c  Heal th  T r u s t  o f  Dade Countv v. Knuck, -, 495 So.2d 

a t  837. 

The Second D i s t r i c t  c a s e  o f  Lvnn v .  M i l l a ,  SUDU, 

arr ived a t  e s sen t i a l l y  t he  same r e s u l t ,  on appa ren t ly  i d e n t i c a l  

f a c t s ,  t h e  c o u r t  t h e r e  dec l a r ing :  

" I f  t h e  l i m i t a t i o n s  p e r i o d  has expired t h e  t r i a l  
c o u r t  l a c k s  t h e  a u t h o r i t y  t o  a b a t e  a  p r e m a t u r e  
c o m p l a i n t ,  even  i f ,  b u t  f o r  t h e  p r e f  i l i n g  n o t i c e  
r e q u i r e m e n t s ,  t h a t  c o m p l a i n t  would  o t h e r w i s e  
h a v e  b e e n  t i m e l y . "  w n  v .  M i l l e r ,  498 So.2d 
1011, 1012 (F l a  2d DCA 1986) .  

And, a l t h o u g h  n o t  i n v o l v i n g  a  l i m i t a t i o n  i s s u e ,  t h e  c a s e  

of P e a r l s t e i n  v .  Mal-, 500 So.2d 585,587 ( F l a  2d DCA 

1 9 8 6 ) ,  c o n c l u d e s  t h a t  a  p r e f i l i n g  n o t i c e ,  unde r  S e c t i o n  

768.57, i s  d i s t i n g u i s h e d  f rom,  and m u s t  b e  s e r v e d  a s  a  

c o n d i t i o n  p r e c e d e n t  t o  f i l i n g ,  a  c o m p l a i n t  i n  a  m e d i c a l  

ma lp rac t i ce  l awsu i t .  

Judge  G e e k e r l s  o r d e r  o f  November 4 ,  e x p r e s s e s  o u r  

p o s i t i o n  p e r f e c t l y  on t h e  a p p l i c a t i o n  o f  t h e  s t a t u t e  t o  

p l a i n t i f f  I s  c a s e .  The complaint  "is a  n u l l i t y  and . . . t h e  

a t ime has expi red  f o r  t h e  p l a i n t i f f  t o  f i l e  a n o t h e r  amended 
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c o m p l a i n t  o r  a  new c o m p l a i n t  a g a i n s t  t h e  d e f e n d a n t ,  

Bondurant . . . ." (A-28) . 
T h e r e  r e a l l y  is  no o t h e r  c o n c l u s i o n  one  c a n  draw,  

I f  t h e  second amended complaint  is deemed v a l i d  t o  t o l l  t h e  

s t a t u t e  o f  l i m i t a t  i o n s ,  t h e n  t h e  e n t i r e  p r e s u i t  sc reen ing  

p r o c e d u r e  s e t  o u t  i n  S e c t i o n  768.57 is r e n d e r e d  t o t a l l y  

m e a n i n g l e s s ,  i t s  p u r p o s e  c o m p l e t e l y  thwarted.  A c la imant  

could simply f i l e  s u i t ,  t hen  s e r v e  t h e  n o t i c e  ( o r  v i ce -ve r sa ) ,  

and s o  l o n g  a s  b o t h  a r e  done wi th in  t h e  l i m i t a t i o n  pe r iod ,  

h e  c o u l d  j u s t  w a i t  f o r  90 d a y s  b e f o r e  a c t i v e l y  p u r s u i n g  

t h e  l a w s u i t .  No 90-day g r e s u i t  p e r i o d  would be  a v a i l a b l e  

t o  d e f e n d a n t  -- i n s t e a d  he would have  t o  answer  a  p u b l i c  

l awsu i t  immediately. The o p o r t u n i t y  f o r  defendant  t o  review 

the  claim and explore 'possible se t t l ement  s h o r t  of lit i g a t  i onn  

(A-19) would simply c e a s e  t o  e x i s t ,  Judge Geeker recognized 

t h i s  problem, a s  d i d  t h e  T h i r d  D i s t r i c t ,  i n  P u b l i c  H e a l a  

T r u s t  and t h e  Second District  i n  Lynn v. M i l l e r .  The F i r s t  

D i s t r i c t  refused t o  even cons ide r  t h e  m e r i t s  of  our  p o s i t i o n .  

This  a c t i o n  is t i m e  ba r red  and should have been dismissed.  

I t  i s  i m p o r t a n t  t o  n o t e  i n  t h e  i n s t a n t  c a s e  t h a t ,  

e a r l y  on -- i n  A p r i l ,  1986 -- p l a i n t i f f  was p u t  on n o t i c e  

t h a t  t h e  second amended complaint  was i n v a l i d  and p r o h i b i t e d  

by t h e  c l e a r  t e r m s  o f  t h e  new s t a t u t e ,  which were q u o t e d  

v e r b a t i m  i n  t h e  mot ion  (A-9,lO).  She had ample t ime then  

t o  f o l l o w  t h e  s t a t u t o r y  scheme,  t o  w a i t  o u t  t h e  90 d a y s ,  

and even then  t o  r e f i l e  t h e  second amended complaint (including 



@ a  new a l l e g a t i o n  t h a t  Sec t ion  768.57 had been complied wi th )  

o r  a  new complaint  i n  a  new l a w s u i t .  She c h o s e  n o t  t o  do  

t h i s ,  d e c i d i n g  i n s t e a d  t o  t r y  t o  amend t h e  s t a t u t e  t o  omit 

t h e  90-day s c r e e n i n g  p e r i o d  by f i l i n g  t h e  s econd  amended 

c o m p l a i n t .  T h i s  C o u r t  s h o u l d  ho ld  h e r  t o  t h a t  d e c i s i o n ,  

erroneous though it turned  o u t  t o  be. 

111. THE DISTRICT COUR!T SHOULD BAVE 
GIU4BWED PROHIBITION OR CEmIORARI 

The  F i r s t  D i s t r i c t  e x p r e s s l y  d i s a g r e e d  w i t h  t h e  

Third  D i s t r i c t ' s  u se  of  a  w r i t  o f  p r o h i b i t i o n  i n  t h e  c o n t e x t  

of  t h i s  c a s e  (A-12, pp. 50-51). S ince  t h e  c o u r t  a l s o  denied 

p e t i t i o n e r ' s  motion f o r  r e h e a r i n g ,  i n  which we a sked  t h a t  

a t h e  p lead ing  be t r e a t e d  a l t e r n a t i v e l y  a s  a  p e t i t i o n  f o r  w r i t  

of  c e r t i o r a r i  (A-13), p r e sumab ly  t h e  F i r s t  D i s t r i c t  a l s o  

d i s a g r e e d  w i t h  t h e  Second D i s t r i c t  i n  i t s  use  o f  c e r t i o r a r i  

i n  t h e  p e a r l s t e i n  and bvnn cases .  

P r o h l b l t i o n  1s 
. . .  The A ~ ~ r o ~ r i a t e  Remedv. A. 

Th is  Court  has de f ined  p r o h i b i t i o n  as :  

"Tha t  p r o c e s s  by  which a  s u p e r i o r  c o u r t  p r even t s  
an in fe r io r  court.. . from exceeding its j u r i s d i c t i o n  
i n  ma t t e r s  over  which it has cognizance o r  usurping 
jur isdic t ion over matters not within its j u r i s d i c t i o n  
t o  h e a r  and d e t e r m i n e . "  S t a t e  ex r e l .  Turner v. 
E a r l e ,  295 So.2d 609, 611 (F l a .  1974).  

While it i s  d i f f i c u l t  t o  l a y  down ha rd  and f a s t  r u l e s  a s  

t o  when p r o h i b i t i o n  w i l l  o r  w i l l  no t  l i e ,  t h e  b e s t  g u i d a n c e  

a v a i l a b l e  must be  t h e  d e c i s i o n a l  law of  t h e  c o u r t s  i n  dealing 



• w i t h  s p e c i f i c  c a s e s .  m, "Writ of  P r o h i b i t i o n  I n  F l o r i d a  

Since 1951," 29 U.Fla.L.Rev. 241 (1974).  

P r o h i b i t i o n  has been gran ted  by t h i s  Court t o  p revent  

a  t r i a l  c o u r t  from proceeding f u r t h e r  wi th  a  pe r sona l  i n j u r y  

s u i t  b r o u g h t  by  an  employee a g a i n s t  h i s  employer, because 

of the  bar t o  such s u i t s  c r e a t e d  by t h e  Workmen I s  Compensation 

A c t .  Winn - J l o v e t t  Tamwa, I n c .  v.  M u r ~ h r e e ,  73  So.2d 287 

( F l a .  1 9 5 4 ) .  The Second D i s t r i c t  h a s  d e c l a r e d  t h a t  t h e  

remedy is a v a i l a b l e  t o  p revent  a  c o u r t  from a c t i n g  i n  a  c a s e  

i f ,  whi le  t h e  c a s e  is pending, t h e  L e g i s l a t u r e  a b o l i s h e s  t h e  

c o u r t .  Tobler  v. Becket t ,  297 So.2d 59,61 (Fla. 2d DCA 1974). 

The  c o n s i s t e n t  t e a c h i n g  o f  t h e s e  c a s e s  is  t h a t ,  

when t h e  L e g i s l a t u r e  h a s  a d o p t e d  an  a c t  which r emoves  a  

p a r t i c u l a r  k i n d  o f  c a s e  f rom t h e  pu rv i ew o r  power o f  a  

p a r t i c u l a r  c o u r t ,  t h e n  p r o h i b i t i o n  w i l l  l i e  t o  p r e v e n t  

s u c h  a  c o u r t  f rom a t t e m p t i n g  t o  e x e r c i s e  j u r i s d i c t i o n  i n  

such a  ca se .  Here, t h e  F l o r i d a  L e g i s l a t u r e  adopted  S e c t i o n  

768.57, which s p e c i f i c a l l y  dec l a red  t h a t :  

"No s u i t  may be f i l e d  f o r  a  pe r iod  of 90 days a f t e r  
n o t i c e  is se rved  on t h e  p rospec t ive  defendant.. ." 

B e c a u s e  o f  t h i s  s t a t u t e ,  Judge  Geeker had no a u t h o r i t y ,  

power,  o r  j u r i s d i c t i o n  t o  e n t e r t a i n  p l a i n t i f f ' s  Second  

Amended Compla in t  a s  it r e l a t e d  t o  Dr. Bondurant. I t  was 

f i l e d  on ly  f;JdP days a f t e r  t h e  n o t i c e  was s e r v e d .  L i k e  t h e  

Workmen's  Compensa ton  A c t  i n  t h e  Winn - L o v e t t  c a s e ,  t h e  

s t a t u t e  b a r r e d  t h e  s u i t .  A d m i t t e d l y ,  t h e  b a r  h e r e  was 

o n l y  t e m p o r a r y  - 90 d a y s  - b u t  t h e  l e g a l  p r i n c i p l e  was 
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and is t h e  same. The c i r c u i t  c o u r t  was depr ived of  power 

t o  a c t ,  which is t h e  e s s e n t i a l  d e f i n i t i o n  of n j u r i s d i c t i o n . "  

I t  is i m p o r t a n t  t o  n o t e  t h a t  Judge Geeker recognized 

t h a t  a p p l i c a t i o n  of Sec t ion  768.57 would r e n d e r  t h e  Second 

Amended Compla in t  i n e f f e c t i v e  t o  t o l l  t h e  s t a t u t e  of  l i m i -  

t a t i o n s .  I t  would b e  a  l e g a l  n n u l l i t y "  (A-10,  p .  2 8 ) .  

The D i s t r i c t  C o u r t  I s  o p i n i o n  d i d  n o t  t a k e  i s s u e  wi th  t h a t  

p a r t  of  t h e  t r i a l  c o u r t ' s  o r d e r ,  mentioning it twice  without 

c r i t i c i s m  (A-12, pp.  4 9 , 5 1 ) .  But t h e  D i s t r i c t  Court  t hen  

went a s t r a y  because it f e l t  t h a t  p e t i t i o n e r  was o n l y  t r y i n g  

t o  t a k e  an unpermitted i n t e r l o c u t o r y  appea l .  

The F i r s t  D i s t r i c t  r e l i e d  upon t h i s  Cour t ' s  d e c i s i o n  

i n  w i s h  v. McCrarv, 348 So.2d 293 ( F l a .  1977)  f o r  i t s  

c o n c l u s i o n  t h a t  a  w r i t  o f  p r o h i b i t i o n  was n o t  j u s t i f i e d  

in t h i s  case (A-12). The f o c a l  p o i n t  of  t h e  D i s t r i c t  Cour t ' s  

e r r o r  is found on Page 2  of t h e  op in ion ,  where it is s t a t e d :  

"The c h a l l e n g e d  o rde r  was en t e red  i n  a  proceeding 
i n  which t h e  t r i a l  c o u r t  had b o t h  s u b j e c t  m a t t e r  
and pe r sona l  j u r i s d i c t i o n  ." (A-12, p.  50) 

I t  is our  p o s i t i o n  t h a t  t h e  t r i a l  c o u r t  d i d  a have s u b j e c t  

mat te r  j u r i s d i c t i o n  over t h i s  ca se .  The F l o r i d a  L e g i s l a t u r e  

had taken it away, a s  d i scussed  i n  p o i n t  I above. 

S u b s e c t i o n  ( 3 )  ( a )  o f  768.57 can  o n l y  mean what it 

s a y s  -- t h a t  a  m e d i c a l  m a l p r a c t i c e  c l a i m  is n o t  a l l o w e d  

i n t o  a  c o u r t  o f  law u n t i l  t h e  90 d a y s  has  e x p i r e d .  The 

s t a t u t e  goes on t o  s a y  t h a t ,  i f  d e f e n d a n t  o f f e r s  t o  a d m i t  

l i a b i l i t y  a n d  t o  h a v e  t h e  c a s e  a r b i t r a t e d  on t h e  i s s u e  



o f  damages ,  c l a i m a n t  can  r e j e c t  t h e  o f f e r  and t h e n  f i l e  

s u i t .  S u b s e c t i o n  ( 7 ) .  P re sumab ly ,  i n  t h i s  f a s h i o n ,  t h e  

90-day pe r iod  could be  shor tened .  A t  t h a t  p o i n t ,  of  course ,  

t h e  p u r p o s e s  o f  t h e  s t a t u t e  t o  e n c o u r a g e  i n v e s t i g a t i o n ,  

i n f o r m a l  d i s c o v e r y  and a  c a r e f u l  e v a l u a t i o n  o f  t h e  c a s e  

by t h e  accused doc to r ,  would have been f u l f i l l e d .  

I t  is r a t h e r  p l a i n  t h a t  t h e  l e g i s l a t i v e  i n t e n t  was 

t o  keep t h e s e  c a s e s  o u t  o f  c o u r t ,  o u t  o f  t h e  p u b l i c  e y e ,  

and o u t  o f  t h e  s t r u c t u r e d ,  a d v e r s a r i a l  mode f o r  long enough 

f o r  t h e  p rospec t ive  defendant  and, more impor tan t ly  perhaps ,  

h i s  insurance  c a r r i e r ,  t o  thoroughly i n v e s t i g a t e  and evaluate 

t h e  c la im.  The c o u r t s  would b e  u s u r p i n g  t h a t  p l a n  i f  t h e  

words of t h e  s t a t u t e  were ignored and c la imants  could simply 

f i l e  s u i t  whenever t h e y  chose. I t  is  c e r t a i n l y  no c o m f o r t  

t o  t h e  d o c t o r s  and o t h e r  h e a l t h  c a r e  p r o v i d e r s  and t h e i r  

i n s u r e r s  t o  t e l l  them t h a t ,  i f  s u i t  i s  f i l e d  p r e m a t u r e l y ,  

you c a n  s e e k  r e v e r s a l  a f t e r  a  f u l l  t r i a l ,  u, on ly  i f  you 

l o s e  t h a t  t r i a l .  I f  you win it, w i t h  a l l  o f  t h e  a t t e n d a n t  

e x p e n s e s  o f  t i m e  and money i n v o l v e d  i n  a  c a s e  l i k e  t h i s ,  

you have  no remedy. Going a  s t e p  f u r t h e r ,  i f  d e f e n d a n t  

l o s e s  t h e  c i v i l  t r i a l ,  and h a s  no a b s o l u t e  l e g a l  defense  

l i k e  t h e  s t a t u t e  o f  l i m i t a t i o n s ,  it w i l l  b e  i m p o s s i b l e  

t o  show t h a t  he was wronged by t h e  c o u r t  a l lowing a  premature 

c a s e  t o  proceed.  P l a i n t i f f  would be a b l e  t o  a rgue  "harmless 

e r r o r u  and d e f e n d a n t  would j u s t  b e  o u t  o f  l u c k ,  w i t h o u t  

a  remedy. H i s  r i g h t s ,  g r a n t e d  by  t h i s  s t a t u t e ,  w i l l  h ave  



@ b e e n  t r a m p l e d  by  t h e  c o u r t s  and oppos ing  l i t i g a n t s .  He 

w i l l  n o t  have t h e  b e n e f i t  o f  an i n f o r m a l  i n v e s t i g a t i o n  

pe r iod ,  t h e  oppor tun i ty  t o  exp lo re  s e t t l e m e n t  o r  a r b i t r a t i o n  

in  a  non-adversarial s e t t i n g .  This  r e s u l t  cannot  be  j u s t i f i e d  

i n  l i g h t  of  t h e  L e g i s l a t u r e ' s  obvious i n t e n t .  

C o n c e p t u a l l y ,  t h i s  l e g i s l a t i v e  scheme c a n n o t  b e  

d i s t i n g u i s h e d  from t h e  Workmen I s  Cornpensat ion Act a d d r e s s e d  

i n  t h e  F i n n  - L o v e t t  c a s e  c i t e d  above .  A s  J u s t i c e  England 

w r o t e  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  C a r t e r  v .  S ~ a r k m a n ,  

335 So.2d 802 (F l a .  1976) ,  d e a l i n g  wi th  t h e  medical mediation 

pane ls :  

"I have no problem i n  concluding t h a t  the  Legislature 
q u i t e  r e a s o n a b l y  approached  t h e  p u b l i c  h e a l t h  
c r i s e s  i n  F l o r i d a  by s e e k i n g  t o  remove from t h e  
w u r t  svstem of  t h e  state t h o s e  medical malprac t ice  
c a s e s  t h a t  a r e  p a t e n t l y  f r i v o l o u s  o r  c l e a r l y  
m e r i t o r i o u s ,  a n d  t h o s e  w h i c h  a r e  s u b j e c t  t o  
s e t t l e m e n t  a f t e r  t h e  p a r t i e s  have been  b r o u g h t  
t o g e t h e r  w i t h  a  d i s i n t e r e s t e d  m e d i a t o r  ." I d  . , 
335 So.2d a t  807 (Emphasis added) . 

The 1985 Act approaches t h e  problem with a  d i f f e r en t  procedure 

t h a n  t h e  1975 A c t ,  b u t  it is v e r y  s i m i l a r  i n  i t s  e f f e c t  

o f  removing U c a s e s  f rom t h e  c o u r t  system, a t  l e a s t  f o r  

a  90-day p e r i o d .  H o p e f u l l y ,  t h e  new Act  w i l l  a c c o m p l i s h  

t h e  p u r p o s e  o f  p e r m a n e n t l y  removing t h e  c l e a r l y  f r i v o l o u s  

and mer i to r ious  c l a i m s ,  b u t  it c a n n o t  do  s o  i f  t h e  c o u r t s  

ignore  i ts p l a i n  p rov i s ions .  

E n s l i s b  v. McCrarv, 348 So.2d 293 (F l a .  1977) t eaches  

t h a t ,  i n  any  c a s e ,  t h e  t r i a l  c o u r t  h a s  j u r i s d i c t i o n ,  o r  

* j u d i c i a l  power,  t o  h e a r  and d e t e r m i n e  t h e  ques t ion  of i ts  



own j u r i s d i c t i o n  i n  t h e  c a s e ,  b o t h  a s  t o  p a r t i e s  and t o  

s u b j e c t  mat te r .  C l e a r l y ,  Judge Geeker had t h e  a u t h o r i t y  t o  

"examine t h e  grounds of  [ h i s ]  j u r i s d i c t i o n  be fo re  proceeding 

f u r t h e r a  when p e t i t i o n e r ' s  amended mot ion t o  d i s m i s s  was 

brought be fo re  him. a, 348 So. 2d a t  298. Once he determined 

t h a t  p l a i n t i f f  's Second Amended Compla in t  was a  " n u l l i t y a  

u n d e r  t h e  new s t a t u t e ,  he  was g i v i n g  r e c o g n i t i o n  t o  t h e  

v e r y  p r i n c i p l e  on which we a r e  r e l y i n g .  I f  t h e  s t a t u t e  

i s  v a l i d ,  he  had no a u t h o r i t y  t o  a c t ,  b e c a u s e  t h e  c o u r t  

s i m p l y  had no j u r i s d i c t i o n  o v e r  p l a i n t  i f f  ' s  c o m p l a i n t .  

Obv ious ly ,  he  would have d i s m i s s e d  t h e  c a s e  i f  he had n o t  

been persuaded t h a t  t h e  A c t  was u n c o n s t i t u t i o n a l  a s  app l i ed .  

I f  J u d g e  G e e k e r  i s  c o r r e c t  on t h a t  p o i n t ,  t h e n  he g o e s  

have j u r i s d i c t i o n .  

Our c o m p l a i n t  h e r e  is t h a t  t h e  D i s t r i c t  C o u r t  d i d  

n o t  even a d d r e s s  t h e  c o n s t i t u t i o n a l  i s s u e .  I t  conc luded  

t h a t  t h e  t r i a l  c o u r t  had j u r i s d i c t i o n  of  t h e  s u b j e c t  mat te r  

without even a t tempt ing  t o  analyze t h e  e f f e c t  o f  t h e  s t a t u t e ,  

i f  i t  were found  t o  b e  v a l i d .  Enul i sh  v. McCrarv c o n t a i n s  

s t r o n g  l a n g u a g e  l i m i t i n g  t h e  u s e  o f  p r o h i b i t i o n ,  b u t  i t  

d i d  n o t  o v e r r u l e  F i n n  - Lovet  t T m a .  I n c  . . v .  Mu rwhree ,  

73 So.2d 287 (F la .  1 9 5 4 ) ,  and it d i d  n o t  d e a l  w i t h  a  c a s e  

i n  which t h e  L e g i s l a t u r e  had a d o p t e d  a  s t a t u t e  p rec lud ing  

u s e  o f  t h e  c o u r t s '  powers  o v e r  a  c e r t a i n  t y p e  o f  c a s e .  

T h u s ,  t h e  D i s t r i c t  C o u r t  e r r e d  i n  i t s  r e l i a n c e  on t h a t  

a c a s e  t o  deny p r o h i b i t i o n .  



@ The F i f t h  D i s t r i c t  c a s e  o f  H e l l i n a e r  v. F i k e ,  503 

So.2d 905 ( F l a  5 t h  DCA 1986)  r e f l e c t s  t h e  a p p r o a c h  t h a t  

t h e  F i r s t  D i s t r i c t  should have taken here .  The t r i a l  c o u r t  

t h e r e  had denied d e f e n d a n t  I s  mot ion f o r  summary judgment ,  

d e c l a r i n g  a  s t a t u t e  o f  r e p o s e  t o  b e  u n c o n s t i t u t i o n a l .  

A s  a  r e s u l t ,  t h e  F i f t h  D i s t r i c t  r e a s o n e d ,  t h e  t r i a l  c o u r t  

was e x e r c i s i n g  j u r i s d i c t i o n  i n  a  c a s e  where it would have 

no j u r i s d i c t i o n  i f  t h e  s t a t u t e  were c o n s t i t u t i o n a l l y  v a l i d .  

The a p p e l l a t e  c o u r t  t hen  t r e a t e d  t h e  p e t i t i o n  f o r  c e r t i o r a r i  

a s  a  p e t i t i o n  f o r  p r o h i b i t i o n  and p roceeded  t o  c o n s i d e r  

t h e  c o n s t i t u t i o n a l  ques t ion .  

The m e r i t  o f  t h i s  a p p r o a c h  t o  t h e  problem, is t h a t  

t h e  a p p e l l a t e  c o u r t ,  i f  it f i n d s  t h e  s t a t u t e  i n  q u e s t i o n  t o  a be v a l i d ,  can then  i s s u e  t h e  w r i t  o f  p r o h i b i t i o n  t o  p rec lude  

t h e  t r i a l  c o u r t  from a c t i n g  i n  e x c e s s  o f  i t s  j u r i s d i c t i o n  

o r  u s u r p i n g  j u r i s d i c t i o n  where it h a s  none. S t a t e  ex r e l  

Turner v. Ea r l e ,  295 So.2d 609,  611  ( F l a .  1 9 7 4 ) .  T h i s  is  

what t h e  F i r s t  D i s t r i c t  should have done i n  t h e  ins tan t  case. 

We r e c o g n i z e  t h a t  H e l l i n a e r  v .  F i k e ,  sup ra ,  r e l i e d  

on Broaan  v. M u l l i n s ,  452 So.2d 940 ( F l a .  5 t h  DCA 1 9 8 4 )  

f o r  t h i s  p r o c e d u r e  b e c a u s e  i n  Broaan a  w r i t  of  p r o h i b i t i o n  

was i s sued  t o  p rec lude  t h e  b r i n g i n g  o f  a  c i v i l  c l a i m  t h a t  

was ba r r ed  by t h e  s t a t u t e  of l imi ta t ions .  The F i r s t  D i s t r i c t ' s  

op in ion  i n  t h i s  c a s e  mentioned Broaan and dec l ined  t o  fo l low 

i t .  Your p e t i t i o n e r  is aware t h a t  B- has a rguably  gone 

beyond t h e  l i m i t s  on p r o h i b i t i o n  d e c l a r e d  i n  B n a l i s h  v .  a 



McCra rv .  T h u s ,  w h i l e  we p o i n t  o u t  t h e  f a c i a l  c o n f l i c t  

between Broaan and the  dec i s ion  below, we do n o t  r e l y  s t r o n g l y  

on t h e  reasoning of Broaan f o r  r e v e r s a l  here .  

I n s t e a d ,  we d i r e c t  t h e  C o u r t ' s  a t t e n t i o n  t o  P u b l i c  

H e a l t h  T r u s t  v.  K n u ,  495 So.2d 834 ( F l a  3d DCA 1 9 8 6 )  , 
which r e l i e d  on t h e  c a s e s  o f  L e v i n e  v. Dade C o w t v  S c h o u  

Board and Dukanauskas v. Me t r0~0 l i t an  Dade Countv, a s  d i s cus sed  

e a r l i e r .  The P u b l i c  H e a l t h  T r u s t  c a s e  p r o p e r l y  a p p l i e d  

t h e  remedy o f  p r o h i b i t i o n  t o  a  c a s e  i n  w h i c h  t h e  t r i a l  

c o u r t  i n t e n d e d  t o  p r o c e e d  w i t h  a  medica l  ma lp rac t i ce  s u i t  

a f t e r  g r a n t i n g  p l a i n t i f f  a  s t a y  o f  s o r t s  ( d e s c r i b e d  a s  

" a b a t e m e n t R  by  t h e  c o u r t )  s o  t h a t  s h e  could s e r v e  a  n o t i c e  

of i n t en t  t o  sue. The complaint was f i l e d  before t h e  l i m i t a t i o n  

p e r i o d  e x p i r e d ,  b u t  l a t e r  it d i d  e x p i r e  be fo re  any e f f o r t  

was made t o  serve the  n o t i c e  of  i n t e n t ,  A w r i t  of  p r o h i b i t i o n  

was i s s u e d  by t h e  T h i r d  D i s t r i c t  b e c a u s e  t h e  t r i a l  c o u r t  

had no j u r i s d i c t i o n  t o  hear  t h e  c a s e ,  The i n i t i a l  complaint  

was i n e f f e c t i v e  t o  t o l l  t h e  l i m i t a t i o n  pe r iod ,  and because 

t h a t  p e r i o d  had e x p i r e d ,  it  was l i t e r a l l y  i m p o s s i b l e  f o r  

p l a i n t i f f  t o  p r o v i d e  t h e  omi t ted  requirements ,  The a c t i o n  

was ex t inguished  and n o t  capable  of  being revived.  

The Third  D i s t r i c t ' s  u s e  o f  p r o h i b i t i o n  i n  t h e  context 

o f  t h i s  s t a t u t e  is c o n s i s t e n t  w i t h  t h i s  C o u r t  I s  t e a c h i n g s  

i n  F a r l e ,  W i n n - L o v e t t  and E n a l i s h ,  When a  t r i a l  c o u r t  

l a c k s  j u r i s d i c t i o n ,  t h e  w r i t  s h o u l d  i s s u e .  P e t i t i o n e r  

u rges  t h i s  Court  t o  apply  t h e  reasoning of  t h e  Pub l i c  Health 



• T r u s t  c a s e  t o  t h e  i n s t a n t  c a s e ,  quash t h e  op in ion  below and 

d i r e c t  t h e  D i s t r i c t  Court  t o  i s s u e  a  w r i t  of  p r o h i b i t i o n  t o  

Judge Geeker p rec lud ing  f u r t h e r  cons ide ra t ion  of  t h i s  ca se .  

B. C e r t i o r a r i  Is A Viable  A l t e r n a t i v e .  

R e c o g n i z i n g  t h a t  t h i s  C o u r t  may p r e f e r ,  i n  l i g h t  

of  t h e  l i m i t i n g  approach followed i n  t h e  Ena l i sh  v .  McCrarv 

c a s e ,  t o  d e c l i n e  t o  i s s u e  p r o h i b i t i o n ,  p e t i t i o n e r  u r g e s  

t h a t  a  common-law w r i t  o f  c e r t i o r a r i  s h o u l d  b e  g r a n t e d  

a s  an a l t e r n a t i v e .  

The  S e c o n d  D i s t r i c t  i s s u e d  t h a t  w r i t  i n  t h e  two 

c a s e s  c i t e d  e a r l i e r  i n v o l v i n g  F l a .  S t a t .  S e c t i o n  768.57. 

P e a r l s t e i n  v.  M a m n e v ,  500 So.2d 585 ( F l a  2d DCA 1986) ,  

and Lynn v.  M i l l e r  a , 498 So.2d 1 0 1 1  ( F l a .  2d DCA 1 9 8 6 ) .  

I n  b o t h  o f  t h e s e  c a s e s ,  p l a i n t i f f s  i n  a  medical  ma lp rac t i ce  

s e t t i n g  f a i l e d  t o  s e r v e  t h e  r e q u i r e d  n o t i c e  o f  i n t e n t  t o  

i n i t i a t e  l i t i g a t i o n .  The t r i a l  c o u r t ,  i n  e a c h  i n s t a n c e ,  

denied t h e  motion, holding Sec t ion  768.57 t o  be  u n c o n s t i t u -  

t i o n a l ,  a s  Judge Geeker d i d  here .  I n  t he  pea r l s t e in  decision, 

the  Second D i s t r i c t  thoroughly analyzed p l a i n t  i f f  ' s c o n t e n t  i o n s ,  

r e j e c t i n g  e a c h  o n e .  I t  conc luded  t h a t  c e r t i o r a r i  was t h e  

a p p r o p r i a t e  remedy b e c a u s e  ( a )  w i t h o u t  i n t e r v e n t i o n  a t  

t h i s  p o i n t ,  p e t i t i o n e r s  would s u f f e r  harm t h a t  cou ld  no t  

be  cured by d i r e c t  appea l ,  and (b )  a  number o f  o t h e r  c a s e s  

l i k e l y  e x i s t  i n  which i d e n t i c a l  l e g a l  i s s u e s  a r e  involved.  

The w r i t  was i s s u e d  b e c a u s e  t h e  t r i a l  c o u r t ' s  o r d e r  was 

a a  d e p a r t u r e  f rom t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  law s i n c e  



a it e f f e c t i v e l y  excused  p l a i n t i f f s  from complying wi th  t h e  

Act. p e a r l s t e h ,  500 So.2d a t  587. 

The Lvnn c a s e  f o l l o w e d  p e a r l s t e i n ,  and a s  was t r u e  

i n  t h e  p u b l i c  Heal th  T r u s t  ca se ,  t h e  s t a t u t e  of  l i m i t a t i o n s  

e x p i r e d  a f t e r  t h e  c o m p l a i n t  had been f i l e d ,  b u t  b e f o r e  

any  n o t i c e  o f  i n t e n t  was s e r v e d .  To p r e v e n t  t h e  t r i a l  

c o u r t  f rom f u r t h e r  c o n s i d e r a t i o n  of  a  bar red  c la im,  a  w r i t  

of c e r t i o r a r i  was i s sued .  The F i r s t  D i s t r i c t  Court  I s  r e f u s a l  

t o  i s s u e  t h a t  w r i t  unde r  a l m o s t  i d e n t i c a l  f a c t s  c r e a t e s  

a  c o n f l i c t .  The Second D i s t r i c t  d e c i s i o n  is c o r r e c t .  

I V ,  SECTIOH 768,57 IS C O N S T I ' P I P f I O ~ L Y  VALID 
AS APPLIED m PLAIWPIFF 

The D i s t r i c t  C o u r t  o f  Appea l  d e c l i n e d  t o  d e a l  wi th  

t h e  t r i a l  c o u r t ' s  h o l d i n g  t h a t  S e c t i o n  768.57, i f  a p p l i e d  

t o  p l a i n t  i f f  ' s  c a s e ,  would be  u n c o n s t i t u t i o n a l  b e c a u s e  

he r  cause  o f  a c t i o n  a c c r u e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  

t h e  e n a c t m e n t  ( A - 1 0 ,  p .28;  A-12, p . 5 0 ) .  P l a i n t i f f  had 

argued i n  t h e  t r i a l  c o u r t ,  t h a t  t o  r e q u i r e  h e r  t o  comply 

with  t h e  p re - su i t  90-day wa i t i ng  per iod would be t o  improperly 

dep r ive  her  of  t h e  p re -ex i s t i ng  r i g h t  t o  f i l e  s u i t  w i t h o u t  

s u c h  a  w a i t i n g  p e r i o d .  N e i t h e r  p l a i n t i f f ' s  argument nor  

Judge Geeker 's  d e c i s i o n  c a n  w i t h s t a n d  c l o s e  a n a l y s i s ;  and 

t h e  F i r s t  D i s t r i c t  s h o u l d  have a d d r e s s e d  t h a t  i s s u e  and 

dec l a red  t h e  s t a t u t e  t o  be v a l i d .  

A t  t h e  o u t s e t ,  we r e c o g n i z e  t h a t  t h i s  C o u r t  may 

decline t o  d e a l  wi th  t h e  c o n s t i t u t i o n a l i t y  i s s u e  a l t o g e t h e r .  
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But i f  t h e  C o u r t  a g r e e s  w i t h  p e t i t i o n e r ' s  p o s i t i o n  argued 

t h u s  f a r  i n  t h i s  b r i e f ,  then  t h e  c o n s t i t u t i o n a l  i s s u e  w i l l  

need t o  b e  addressed .  Otherwise, p e t i t i o n e r  's problem w i l l  

no t  be  reso lved ,  and t h e  t r i a l  c o u r t  w i l l  n o t  b e  p r e v e n t e d  

from moving forward on t h e  p l a i n t i f f  I s  case  against  pe t i t ioner .  

This  Court has po in ted  ou t  many times t h a t ,  once ' c o n f l i c t w  

j u r i s d i c t i o n  h a s  been  a c c e p t e d ,  t h i s  C o u r t  w i l l  "proceed 

t o  c o n s i d e r  t h e  e n t i r e  c a u s e  on t h e  m e r i t s . w  F o u l d  v .  

Touchet te ,  349 So.2d 1181, 1183 (F la .  1977).  To do otherwise 

would f o r c e  Dr.  Bonduran t  t o  undergo  a  f u l l  t r i a l  on t h e  

m e r i t s ,  a n d ,  i f  u n s u c c e s s f u l ,  t o  p u r s u e  a n o t h e r  a p p e a l .  

E f f i c i e n t  u se  of j u d i c i a l  energy c e r t a i n l y  weighs  i n  f a v o r  

of cons ide r ing  t h e  c o n s t i t u t i o n a l i t y  ques t ion  now. 

The re  is  no d i s p u t e  t h a t  a  s t a t u t e  d u l y  enacted i n  

the  S t a t e  of F l o r i d a  is presumed t o  be v a l i d  and enforceab le .  

Green v. C i t v  of  Pensacola ,  108 So2d 847 (F la .  1st DCA 1959). 

U n c o n s t i t u t i o n a l i t y  must  b e  p roven  'beyond a l l  r e a s o n a b l e  

doubtw be fo re  a  s t a t u t e  can be declared ineffective.  W e n t o  

v. Board of P u u i c  I n ~ t r u c t i o q ,  194 So.2d 605 ( F l a .  1967)  ; 

t v  v  . Bridges t a n  Dade Coun , 402 So.2d 411 (Fla. 1981). 

A l l  d o u b t s  must b e  r e s o l v e d  i n  f a v o r  o f  i t s  v a l i d i t y .  

Borsemen 's Bene and P r o t e c t i v e  Ass'n. v. Div is ion  of . . . v o l e n t  

P a r i  Mutual Be - t t i n q ,  397 So.2d 692 (F la .  1981).  

I n  l i g h t  o f  p l a i n t i f f ' s  argument  t h a t  t h e  s t a t u t e  

here  p l a c e s  c e r t a i n  p r e - s u i t  b u r d e n s  on h e r ,  t h e  q u e s t i o n  



is whether, under t h e  above s t anda rd  of  review, t h e  a d d i t i o n  

of  t h o s e  requirements v i o l a t e s  t h e  F l o r i d a  C o n s t i t u t i o n .  

The C o n s t i t u t i o n  d o e s  n o t  p r o h i b i t  t h e  p a s s a g e  o f  

retrospective l e g i s l a t i o n .  I n  t h i s  c o n t e x t ,  such l e g i s l a t i o n  

is  t h e r e f o r e  v a l i d  u n l e s s  i t s  a p p l i c a t i o n  e i t h e r  impairs  

vested r ights ,  c rea tes  a new obl igat ion o r  du ty ,  o r  e s t a b l i s h e s  

a new d i s a b i l i t y  wi th  r e s p e c t  t o  t r a n s a c t i o n s  previously had. 

HcCord v. Smith, 43 So.2d 704 ( F l a .  1 9 4 9 ) .  An example o f  

t h i s  p r i n c i p a l  is found i n  Talmadae v. D i s t r i c t  School Roard, 

406 So.2d 1127 (F la .  5 t h  DCA 1 9 8 1 ) ,  where an amendment t o  

S e c t i o n  768.57, enacted a f t e r  a p l a i n t i f f ' s  cause  o f  a c t i o n  

accrued,  served t o  complete ly  ba r  h i s  r i g h t  t o  s u e  a s t a t e  

employee a s  an  i n d i v i d u a l .  The F i f t h  D i s t r i c t  he ld  t h a t  a such an a p p l i c a t i o n  would b e  u n c o n s t i t u t i o n a l  b e c a u s e  it 

r e t r o a c t i v e l y  i m p a i r e d  a v e s t e d  r i g h t .  See a l s o ,  Ueli v. 

Admiral Insur_ance Co,, 413 So.2d 135 (F la .  3d DCA 1982) .  

B u t  i n  t h e  c a s e  a t  b a r ,  t h e  new s t a t u t e  d i d  n o t  

s e r v e  t o  b a r  p l a i n t i f f ' s  a c t i o n  a t  a l l  -- i n  f a c t  her  r i g h t s  

t o  b r i n g  s u i t  a g a i n s t  Dr. Bondurant were preserved i n  every  

r e s p e c t .  A l l  s he  had t o  do  i s  comply w i t h  t h e  s t a t u t e  by  

s e r v i n g  n o t i c e  be fo re  t h e  l i m i t a t i o n  per iod  expi red  -- which 

s h e  d i d  -- t h e n  w a i t  90 d a y s  b e f o r e  f i l i n g  s u i t  -- which 

s h e  d i d  n o t .  The F i r s t  D i s t r i c t  ha s  s t a t e d  t h e  p r i n c i p l e  

t hus ly :  

"There is gene ra l ly  no vested r igh t  in any par t icu la r  
remedy o r  method o f  procedure." Heberle v.  P.R.0, 
L i a u i d a t i n a  Co,, 186  So.2d 280,  282 ( F l a .  1st 
DCA 1966) .  



@ Procedure is t h e  machinery f o r  ca r ry ing  on the  s u i t ,  including 

p l e a d i n g ,  p r o c e s s ,  e v i d e n c e  and p r a c t i c e ;  and t h e  means 

o f  a c q u i r i n g  j u r i s d i c t i o n  is p a r t  o f  t h i s  machinery. 

Remedial s t a t u e s ,  o r  s t a t u t e s  r e l a t i n g  t o  remedies o r  modes 

o f  p r o c e d u r e ,  which do  n o t  c r e a t e  new r i g h t s ,  o r  t a k e  away 

ves ted  r i g h t s ,  b u t  on ly  o p e r a t e  i n  f u r t h e r a n c e  of t h e  remedy 

a l r e a d y  e x i s t i n g  , a r e  n o t  i n v a l i d  when appl ied  re t roact ively .  

L; U a g e  of  E l  P o r t a l  v. C i t y  of  M i a m i  Shoreg . . , 362 So.2d 

275 (F l a .  1978) .  

I n  t h e  B e b e r l e  c a s e ,  t h e  newly a d o p t e d  s t a t u t e  i n  

ques t ion  allowed p l a i n t i f f  t o  s e r v e  a  f o r e i g n  c o r p o r a t i o n  

doing bus ines s  i n  F l o r i d a ,  by serving the  summons and complaint 

on t h e  S e c r e t a r y  of S t a t e .  I t  was n o t  i n  e f f e c t  when t h e  

s a l e  t r a n s a c t i o n  i n  q u e s t i o n  took  p l a c e ,  b u t  was adopted 

be fo re  p l a i n t i f f  f i l e d  s u i t .  I n  t h a t  c o n t e x t ,  t h i s  C o u r t  

c o n c l u d e d  t h a t  t h e  s t a t u t e  was a  r e m e d i a l  o r  p r o c e d u r a l  

a c t  adop ted  i n  f u r t h e r a n c e  o f  a  remedy a l r e a d y  e x i s t i n g  

and t h e r e f o r e  n o t  i n v a l i d  i n  i t s  r e t r o a c t i v e  a p p l i c a t i o n .  

However, t h e  s t a t u t e  was deemed u n c o n s t i t u t i o n a l  a s  a p p l i e d  

t o  d e f e n d a n t  b e c a u s e  it d i d  n o t  a p p e a r  t h a t  defendant  had 

conduc ted  any  b u s i n e s s  i n  F l o r i d a  a f t e r  t h e  new l a w  was 

enacted.  I t  could no t  be s a i d  t h a t  defendant  by imp l i ca t ion  

consented t o  t h e  new method of  s ecu r ing  c o n s t r u c t i v e  s e r v i c e  

of p rocess .  

The  s t a t u t e  h e r e  was a d o p t e d  i n  f u r t h e r a n c e  o f  a  

remedy a l r e a d y  e x i s t i n g  -- p l a i n t i f f ' s  r i g h t  t o  s u e  a n d  



r e c o v e r  damages a g a i n s t  an a l l e g e d l y  neg l igen t  h e a l t h  c a r e  

p rov ide r .  A new procedure  was added, wi th  t h e  i d e a  i n  mind 

o f  e n c o u r a g i n g ,  b u t  n o t  r e q u i r i n g ,  r e s o l u t i o n  of  p o t e n t i a l  

c la ims  by mutur' agreement, r a t h e r  t h a n  s u i t .  The s t a t u t e  

g i v e s  bo th  s i d e s  t h e  opportuni ty  t o  conduct informal discovery, 

which could s e r v e  t o  b e n e f i t  p l a i n t i f f  i n  any  l a t e r  s u i t ,  

a t  l e a s t  a s  much and p o s s i b l e  even more than  t h e  defendant .  

The l imita t ion period is held  i n t a c t  by t h e  t o l l i n g  p r o v i s i o n s  

o f  768.57(4);  and i f  no s e t t l e m e n t  r e s u l t s  from t h i s  screening 

p roces s ,  p l a i n t i f f  h a s  f u l l  and u n f e t t e r e d  r i g h t  t o  f i l e  

s u i t  a f t e r  t h e  90 days have passed.  

Note t h a t  t h i s  s t a t u t e  was e n a c t e d  i n  e a r l y  1985 ,  

e f f e c t i v e  October 1, 1985. Had Mrs. S t r e e t e r  chosen t o ,  s h e  

c o u l d  have added Dr.  Bondurant a s  a  defendant  i n  1984 when 

she  f i r s t  f i l e d ,  o r  a t  any  t i m e  i n  1985  b e f o r e  Oc tobe r  1. 

She c h o s e  i n s t e a d  t o  " s i t  onm her  r i g h t s  -- even a f t e r  s h e  

knew the  law had changed. Her complaint o f  u n c o n s t i t u t i o n a l i t y  

has a  ve ry  hollow r i n g  t o  it. 

I n  c o n t r a s t  t o  t h e  d e f e n d a n t  i n  B e b e r l e ,  p l a i n t i f f  

he re  c l e a r l y  r e c o g n i z e d  t h a t  t h e  new law a p p l i e d  t o  h e r ;  

o t h e r w i s e ,  s h e  would n o t  have s e r v e d  t h e  n o t i c e  o f  i n t e n t  

b e f o r e  f i l i n g  s u i t  (A-5).  She had c e r t a i n l y  s o u g h t  t h e  

a s s i s t a n c e  o f  F l o r i d a  c o u r t s ,  having been appointed pe r sona l  

r e p r e s e n t a t i v e  by t h e  p r o b a t e  c o u r t ,  t h e n  p u r s u i n g  t h e  

i n s t a n t  s u i t  a s  t o  t h e  o t h e r  d e f e n d a n t s .  T h i s  s t a t u t e  

b e i n g  a  mere change  i n  t h e  p r o c e s s  o f  g e t t i n g  h e r  c a s e  



@ c o n c l u d e d ,  i s  n o t  v i o l a t i v e  o f  t h e  C o n s t i t u t i o n ,  unde r  

t h e  H e b e r k  s t anda rd .  Moreover ,  it  c a n  c e r t a i n l y  b e  s a i d  

t h a t  p l a i n t i f f  waived h e r  c o n s t i t u t i o n a l  c l a i m ,  o r  t h a t  

s h e  is a t  l e a s t  e s t o p p e d  t o  a r g u e  i t ,  b e c a u s e  s h e  d i d ,  

i n  f a c t ,  t h r o u g h  h e r  a t t o r n e y ,  s e r v e  t h e  n o t i c e  of i n t e n t .  

Her a t torney even went s o  f a r  a s  t o  enc lose  a  copy of Sec t ion  

768.57. T h i s  c e r t a i n l y  d o e s  n o t  sound l i k e  a  p e r s o n  who 

f inds  the  s t a t u t e  t o  be  o f f e n s i v e  o r  c o n s t i t u t i o n a l l y  i n f i rm .  

Hav ing  s t a r t e d  t h i s  whole p r o c e s s  w i t h  t h a t  n o t i c e ,  s h e  

chose her remedy. F i l ing  s u i t  two days l a t e r  was i n c o n s i s t e n t  

w i t h  t h a t  f i r s t  cho ice ,  which requi red  a  90-day wai t  be fo re  

s h e  cou ld  f i l e .  Whether one c a t e g o r i z e s  h e r  b e h a v i o r  a s  

w a i v e r ,  e s t o p p e l ,  o r  an e l e c t i o n  o f  her  remedy, her  c l a im  

of  u n c o n s t i t u t i o n a l i t y  should be summarily r e j e c t e d .  

The Y i l l a a e  of  E l  P o r t a l  c a s e ,  c i t ed  above, is d i r e c t l y  

on p o i n t .  I t  involved t h e  immedia te  a p p l i c a t i o n  o f  a  new 

r e m e d i a l  o r  p rocedura l  s t a t u t e  -- t h e  Uniform Cons t r ibu t ion  

Among T o r t f e a s o r s  Act  -- t o  a  p e n d i n g  c a s e ,  w h i c h  t h i s  

Court approved : 

.The s t a t u t e  simply changes t h e  form of  t h e  remedy 
without  i m p a i r i n g  s u b s t a n t i a l  r i g h t s . "  V i l u  
g f  E l  P o r t a l  v. C i t v  o f  Miami S h o r e s ,  362 So,2d 
275, 278 ( F l a ,  1978) .  

I n  t h e  i n s t a n t  c a s e ,  t h e  s t a t u t e  s imply de l ays  p l a i n t i f f  I s  

enforcement of  he r  p re -ex i s t i ng  r i g h t  t o  sue ,  f o r  a  per iod  o f  

90 days ,  She l o s e s  nothing by wai t ing ,  s i n c e  t h e  s t a t u t e  of  

l imi ta t ions  is to l l ed ,  and may ac tua l ly  gain information through 

i n f o r m a l  d i s c o v e r y .  F l a ,  S t a t ,  Sec t ion  768.57(6),  She may 
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a l s o  r ece ive  an o f f e r  t o  s e t t l e  t h e  case because the  po ten t ia l  

defendant  o r  h i s  i n s u r e r  mus t ,  i n  good f a i t h ,  i n v e s t i g a t e  

t h e  c la im.  F l a .  S t a t .  Sec t ions  768.57 (3 )  (1) 4  and (3)  (b )  . 
The q u e s t i o n  a s  t o  when a  r e t r o a c t i v e l y  a p p l i e d  

s t a t u t e  v i o l a t e s  t h e  due process  requirements of t h e  c o n s t i -  

t u t i o n  was t h e  s u b j e c t  o f  a  t h o r o u g h  a n a l y s i s  by J u s t i c e  

England, w r i t i n g  f o r  t h e  ma jo r i t y  of  t h i s  Court  i n  t h e  c a s e  

o f  S t a t e  v ,  Knowles, 402 So.2d 1155 ( F l a .  1 9 8 1 ) .  T h r e e  

c o n s i d e r a t i o n s  a r e  a p p l i c a b l e ,  he wrote: 

" [ T l h e  s t r e n g t h  o f  t h e  p u b l i c  i n t e r e s t  s e r v e d  
by t h e  s t a t u t e ,  t h e  e x t e n t  t o  w h i c h  t h e  r i g h t  
a f f e c t e d  i s  a b r o g a t e d ,  and  t h e  n a t u r e  o f  t h e  
r i g h t  a f f ec t ed . "  L, 402 So.2d a t  1158. 

When o n e  a p p l i e s  t h e s e  f a c t o r s  t o  t h e  c a s e  a t  hand ,  it 

is a p p a r e n t  t h a t  t h e  b a l a n c i n g  f a v o r s  a p p l i c a t i o n  o f  t h e  

s t a t u t e  t o  p l a i n t i f f  here .  

The  F l o r i d a  L e g i s l a t u r e ,  i n  i t s  p reamble  t o  t h e  

Comprehensive Medical Malpract ice  Reform A c t  of 1985, dec l a red  

t h e  p u b l i c  i n t e r e s t  concerns  a p p l i c a b l e  here:  

"WHEREAS, h igh - r i sk  phys i c i ans  i n  t h i s  s t a t e  
sometimes pay  d i s p r o p o r t i o n a t e  amounts o f  t h e i r  
income f o r  ma lp rac t i ce  insurance ,  and 

WHEREAS, p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  
premiums f o r  F l o r i d a  p h y s i c i a n s  have  c o n t i n u e d  
t o  r i s e  a n d ,  a c c o r d i n g  t o  t h e  b e s t  a v a i l a b l e  
p r o j e c t i o n s ,  w i l l  c o n t i n u e  t o  r i s e  a t  a  d r a m a t i c  
r a t e ,  and 

WHEREAS, t h e  maximum r a t e s  f o r  e s s e n t i a l  
medical  s p e c i a l i s t s  such a s  o b s t e t r i c i a n s ,  ca rd io -  
v a s c u l a r  s u r g e o n s ,  n e u r o s u r g e o n s ,  o r t h o p e d i c  
s u r g e o n s ,  and a n e s t h e s i o l o g i s t s  h a v e  become a  
mat te r  o f  g r e a t  p u b l i c  concern,  and 



WHEREAS, t h e s e  premium c o s t s  a r e  pas sed  on 
t o  t h e  consuming p u b l i c  t h r o u g h  h i g h e r  c o s t s  f o r  
h e a l t h  c a r e  s e r v i c e s  i n  a d d i t i o n  t o  t h e  heavy and 
cos t ly  burden of "defens ive  medicine" a s  phys i c i ans  
a r e  f o r c e d  t o  p r a c t i c e  w i t h  an  overabundance of  
cau t ion  t o  avoid p o t e n t i a l  l i t i g a t i o n ,  and 

WHEREAS, t h i s  s i t u a t i o n  t h r e a t e n s  t h e  q u a l i t y  
of  h e a l t h  c a r e  s e r v i c e s  i n  F l o r i d a  a s  p h y s i c i a n s  
become i n c r e a s i n g l y  wary of  high-r isk  procedures  
and a r e  forced  t o  downgrade t h e i r  s p e c i a l t i e s  t o  
o b t a i n  r e l i e f  from oppress ive  insurance  r a t e s ,  and 

W H E R E A S ,  t h i s  s i t u a t i o n  a l s o  p o s e s  a  d i r e  
t h r e a t  t o  t h e  c o n t i n u i n g  a v a i l a b i l i t y  o f  h e a l t h  
c a r e  i n  o u r  s t a t e  a s  new young phys i c i ans  dec ide  
t o  p r a c t i c e  e lsewhere  because  t h e y  c a n n o t  a f  f o r d  
h i g h  i n s u r a n c e  premiums and a s  o l d e r  phys i c i ans  
choose premature r e t i r emen t  i n  l i e u  of a  con t inu ing  
d i m i n u t i o n  o f  t h e i r  a s s e t s  by s p i r a l i n g  insurance  
r a t e s ,  and 

WHEREAS, o u r  p r e s e n t  t o r t  l a w / l i a b i l i t y  
i n s u r a n c e  s y s t e m  f o r  m e d i c a l  m a l p r a c t i c e  w i l l  
e v e n t u a l l y  b r e a k  down and c o s t s  w i l l  con t inue  t o  
r i s e  above accep tab le  l e v e l s ,  u n l e s s  fundamen ta l  
r e f o r m s  o f  s a i d  t o r t  l a w / l i a b i l i t y  i n s u r a n c e  
system a r e  under taken,  and 

WHEREAS, t h e  magn i tude  o f  t h i s  c o m p e l l i n g  
s o c i a l  p rob lem demands immed ia t e  and  d r a m a t i c  
l e g i s l a t i v e  a c t i o n ,  and 

WHEREAS, medical i n  jur ies  can of ten be prevented 
through comprehensive r i s k  management programs and 
monitoring of phys ic ian  q u a l i t y ,  and 

W H E R E A S ,  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  
e n c o u r a g e  h e a l t h  c a r e  p r o v i d e r s  t o  p r a c t i c e  i n  
F l o r i d a ,  NOW,  T H E R E F O R E ,  Be I t  Enac ted  by t h e  
L e g i s l a t u r e  of  t h e  S t a t e  of  F lor ida :"  

Given t h a t  t h e s e  m a t t e r s  o f  p u b l i c  i n t e r e s t  a r e  in tended 

t o  be  s e r v e d  by t h e  enac tmen t  o f  t h e  s t a t u t e ,  t h i s  C o u r t  

s h o u l d  g i v e  c o n s i d e r a b l e  w e i g h t ,  i n  t h e  b a l a n c e ,  on t h e  

s i d e  of  v a l i d i t y  of  t h e  Act. 



The second f a c t o r  has been d i scussed  a l ready:  P l a in -  

t i f f  I s  r i gh t s  have n o t  been abrogated,  s i n c e  s h e  r e t a i n s  f u l l  

r i g h t  t o  s u e  i f  t h e  c a s e  is n o t  resolved t o  her  s a t i s f a c t i o n  

during the  90-day screening period. Delay is n o t  "abrogat ion,"  

which, by d e f i n i t i o n ,  means t o  repeal o r  make void. P l a i n t i f f  I s  

p r e - ex i s t i ng  r i g h t  t o  f i l e  s u i t  was n o t  a b r o g a t e d  a t  a l l .  

Again ,  t h e  ba l anc ing  p roces s  on t h i s  p o i n t  is n o t  f avo rab le  

t o  p l a i n t i f f  I s  p o s i t i o n .  

The t h i r d  f a c t o r ,  t h e  n a t u r e  of  t h e  r i g h t  a f f e c t e d ,  

c e r t a i n l y  weighs  a g a i n s t  p l a i n t i f f .  The r i g h t  i n v o l v e d  

h e r e  i s  b e i n g  a b l e  t o  p r o c e e d  w i t h  h e r  l a w s u i t  a g a i n s t  

Dr. Bondurant wi thout  going th rough  t h e  p r e - s u i t  s c r e e n i n g  

process .  A s  po in ted  o u t  e a r l i e r ,  t h e r e  is no "vested r i g h t "  

i n  any p a r t i c u l a r  c o u r t  procedure  which p rec ludes  t h e  Legis- 

l a t u r e  from changing it. Beber le  v. P.R.O. T , i a U n g  Co., 

186 So.2d 280,  282 ( F l a .  1st DCA 1 9 6 6 ) .  A change  i n  t h e  

me thod  b y  w h i c h  a  c l a i m  may b e  p r e s e n t e d  is p r o c e d u r a l  

on ly  and remedial  i n  c h a r a c t e r .  pcCord v .  Smi th ,  43 So.2d 

7 0 4 ,  709  ( F l a .  1 9 4 9 ) .  S i n c e  t h e  L e g i s l a t u r e  c o u l d  have  

imposed t h i s  d i f f e r e n t  method of  c l a im  i n  t h e  f i r s t  i n s t ance ,  

t h e r e  is no impediment t o  doing s o  now. See, 10 Fla. Jur.  2d, 

C o n s t i t u t i o w l  L m  Sec t ion  300. 

An example  o f  a  p r e - s u i t  procedure t h a t  was approved 

by t h i s  Court i n  medical ma lp rac t i ce  c a s e s ,  was t h e  submission 

o f  s u c h  c a s e s  t o  m e d i a t i o n  p a n e l s .  T h i s  p r o c e d u r e  was 

a adopted by t h e  L e g i s l a t u r e  i n  1975. T h a t  s t a t u t e  i n v o l v e d  



a  wai t  f o r  s i x  months and t h e  a b s o l u t e  necessi ty fo r  p l a i n t i f f  

t o  p a r t i c i p a t e  i n  mediation be fo re  f i l i n g  s u i t .  T h i s  C o u r t  

h e l d  t h e  p r o c e d u r e ,  on i t s  f a c e ,  t o  b e  a  v a l i d  l i m i t  on 

t h e  i n j u r e d  p a r t y ' s  "access  t o  cour t . "  C a r t e r  v .  S w a r k u ,  

335 So.2d 802 (F l a .  1976) . See a l s o ,  P e a r w i n  v. M- I 

500 So.2d 585, 586-7 (F l a .  2d DCA 1986) .  

Four y e a r s  a f t e r  C a r t e r  v. Swarkman, a f t e r  innumerable 

problems wi th  t h e  mediat ion procedure  had f looded t h e  c o u r t s  

wi th  l i t i g a t i o n ,  much of  it focuss ing  on t h e  c o n s t r a i n t s  and 

problems of  t h e  t i m e  l i m i t s  i n v o l v e d ,  t h i s  C o u r t  h e l d  t h e  

m e d i a t i o n  s t a t u t e  t o  b e  u n c o n s t i t u t i o n a l  i n  i ts p r a c t i c a l  

ope ra t ion  and e f f e c t .  Aldana v. H o U ,  381 So.2d 231  ( F l a .  

1980) . The d e c i s i o n  i n  F 1 d m f  however, spec i f i ca l ly  preserved 

and r e a f f i r m e d  t h e  wisdom o f  C a r t e r  v .  S o a r k .  S e e ,  

B ldana  v. Holub, s u p r a ,  381 So.2d a t  237-8. The t ime l i m i t  

problems wi th  t h e  1975 s t a t u t e  a r e  n o t  p r e s e n t  he re  because,  

unde r  t h e  1986 s t a t u t e ,  t h e r e  is no b a s i s  f o r ,  o r  reason t o  

impose, an ex tens ion  o f  t h e  90-day w a i t i n g  p e r i o d ,  u n l e s s  

bo th  s i d e s  s t i p u l a t e  t o  an ex tens ion .  F l a .  S t a t .  §768.57(4) 

(1985). -a v. Ho_lub, therefore,  does n o t  p rov ide  a u t h o r i t y  

f o r  i n v a l i d a t i n g  t h e  new s t a t u t e .  

The C a r t e r  v. Swarkman c a s e  prov ides  an i n t e r e s t i n g  

i n s i g h t  i n t o  t h e  " r e t r o a c t i v e "  argument  made by p l a i n t i f f  

h e r e .  T h e r e ,  M s .  Sparkman f i l e d  h e r  s u i t  o n l y  1 8  d a y s  

a f t e r  t he  s t a t u t e  became e f f e c t i v e  on J u l y  1, 1975. Although 



0 n o t  ment ioned  i n  t h e  c o u r t  I s  o p i n i o n ,  no d o u b t  he r  cause  

of act ion accrued we l l  be fo re  t h e  J u l y  1 d a t e .  Never the less ,  

t h i s  C o u r t  found no c o n s t i t u t i o n a l  i n f i r m i t y ,  and held  t h a t  

s h e  would be  requi red  t o  comply wi th  t h e  media t ion  s t a t u t e .  

A s i m i l a r  r e s u l t  is c a l l e d  f o r  i n  Mrs. S t r e e t e r  I s  c a se .  

Thus, under t h e  g e n e r a l  p r i n c i p l e s  r e l a t i n g  t o  r e t r o -  

a c t i v e  s t a t u t e s  i n  F l o r i d a ,  and a l s o  unde r  t h e  a n a l y s i s  

r e q u i r e d  by S t a t e  v .  K n o w l u ,  SuDra,  t h e  a p p l i c a t i o n  o f  

t h i s  s t a t u t e ,  F l a .  S t a t .  S e c t i o n  768.57, t o  p l a i n t i f f  is 

n o t  u n c o n s t i t u t i o n a l .  When t h e  t r i a l  c o u r t  e r r o n e o u s l y  

concluded t h a t  it was u n c o n s t i t u t i o n a l  i n  i t s  a p p l i c a t i o n ,  

it unde r took  t o  e x e r c i s e  j u r i s d i c t i o n  where it had none. 

a The F i r s t  D i s t r i c t ,  t h e r e f o r e ,  e r r e d  i n  r e f u s i n g  t o  i s s u e  

t h e  w r i t  o f  p r o h i b i t i o n .  

CONCLUSION 

I n  v iew o f  t h e  c o n f l i c t  between t h e  d e c i s i o n  o f  t h e  

F i r s t  D i s t r i c t  below and t h o s e  o f  t h e  T h i r d  D i s t r i c t  i n  

P u b l i c  H e a l t h  T r u s t  v .  Knuck and t h e  Second D i s t r i c t  i n  

P e a r l s t e i n  v. Malunnev and Lvnn v. M a l e r ,  t h i s  Court  should 

quash  t h e  d e c i s i o n  below and d i r e c t  t h e  F i r s t  D i s t r i c t  t o  

i s s u e  a  w r i t  o f  p r o h i b i t i o n  o r  c e r t i o r a r i  t o  p r e c l u d e  Judge  

Geeker from e n t e r t a i n i n g  p l a i n t i f f ' s  c a s e  a g a i n s t  pet i t ioner .  



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  c o p i e s  o f  t h e  f o r e g o i n g  were 

f u r n i s h e d  t o  The Honorable  N i c k o l a s  P. Geeker , C i r c u i t  Judge  

f o r  t h e  F i r s t  J u d i c i a l  C i r c u i t  i n  and f o r  Escambia County,  

F l o r i d a ,  1 9 0  West Government  S t r e e t ,  P e n s a c o l a ,  F l o r i d a ;  

R.P. Warf i e l d ,  E s q u i r e ,  Lev in ,  W a r f i e l d ,  Middlebrooks,  Mabie, 

Thomas, Mayes & Mitchel l ,  226 Sou th  P a l a f o x  S t r e e t ,  P e n s a c o l a ,  

F l o r i d a ;  Dona ld  H .  P a r t i n g t o n ,  E s q u i r e ,  C l a r k ,  P a r t i n g t o n ,  

Hart, L a r r y ,  Bond & Stackhouse ,  S u i t e  8 0 0 ,  1 2 5  West Romana 

S t r e e t ,  P e n s a c o l a ,  F l o r i d a ;  a n d  t o  J .  Nixon D a n i e l ,  111, 

Esquire,  Beggs & Lane, 3 West Garden S t r e e t ,  Pensaco la ,  F l o r i d a ,  

by  hand d e l i v e r y  t h i s  8 t h  d a y  o f  J u n e ,  1987. 

Seven th  F l o o r  S e v i l l e  Tower 
P o s t  Off ice Box 1831  
P e n s a c o l a ,  F l o r i d a  32598 
(904)  434-2411 
A t t o r n e y s  f o r  P e t i t i o n e r  


