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STATEMENT OF THE CASE AND FACTS 

I n  S e p t e m b e r  o f  1967  a l a u n d r y  e x t r a c t o r  w a s  manufac-  

t u r e d  a n d  d i s t r i b u t e d  by t h e  D e f e n d a n t s ,  Ametek,  I n c .  a n d  

B a r i n g  I n d u s t r i e s ,  I n c .  On December 1 4 ,  1 9 8 2 ,  t h e  P l a i n t i f f ,  

W i l l i a m  B r a c k e n r i d g e  I s  r i g h t  a r m  w a s  t r a u m a t i c a l l y  a m p u t a t e d  

b y  t h e  D e f e n d a n t s t  l a u n d r y  e x t r a c t o r .  On December 11, 1 9 8 4 ,  

B r a c k e n r  i d g e  f i l e d  s u i t  a l l e g i n g  n e q l i g e n c e  a n d  s t r i c t  p r o d -  

u c t  l i a b i l i t y .  

A p p r o x i m a t e l y  o n e  y e a r  a f t e r  B r a c k e n r i d g e  f i l e d  s u i t ,  

t h e  F l o r i d a  Supreme C o u r t  i s s u e d  i t s  o p i n i o n  i n  P u l l u m  v .  

C i n c i n a t t i ,  I n c . ,  476 So.2d 657  ( F l a .  1 9 8 5 ) ,  r e c e d i n g  f r o m  

i t s  e a r l i e r  r u l i n g  i n  B a t t i l l a  v .  A l l i s  C h a l m e r s  M a n u f a c t u r -  

i n g  Co. ,  392 So.2d 874  ( F l a .  1 9 8 0 ) ,  a n d  h e l d  t h a t  ~ l o r i d a  

S t a t u t e  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  t h e  t w e l v e  y e a r  p r o d u c t  s t a t u t e  o f  

r e p o s e ,  w a s  c o n s t i t u t i o n a l .  The D e f e n d a n t s  moved f o r  summary 

judgment  on t h e  i s s u e  o f  t h e  s t a t u t e  o f  r e p o s e .  The t r i a l  

c o u r t  e n t e r e d  summary judgment  a g a i n s t  B r a c k e n r i d g e  o n  t h e  

b a s i s  o f  P u l l u m  a n d  h e l d  t h a t  B r a c k e n r i d g e ' s  s u i t  was  b a r r e d .  

The P l a i n t i f f ' s  a p p e a l  o f  t h e  summary judgment  t o  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l  w a s  d e n i e d  o n  F e b r u a r y  1 0 ,  1987 .  

The T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  c e r t i f i e d  t h e  f o l l o w -  

i n g  q u e s t i o n s  t o  t h e  F l o r i d a  Supreme C o u r t :  

I .  S h o u l d  t h e  l e g i s l a t i v e  amendment o f  S e c t i o n  9 5 . 0 3 1  
( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  a b o l i s h i n g  t h e  s t a t -  
u t e  o f  r e p o s e  i n  p r o d u c t  l i a b i l i t y  a c t i o n s ,  be  con- 
s t r u e d  t o  o p e r a t e  r e t r o s p e c t i v e l y  a s  t o  a  c a u s e  o f  
a c t i o n  w h i c h  a c c r u e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  
t h e  amendment? 



11. If not, should the decision of Pullum v. 
Cincinnati, Inc., 476 So.2d 657 (Fla. 1985), Appeal 
dismissed, U.S. , 106 S.Ct. 1626, 90 
L.Ed. 2d 174 (1986), which overruled Battilla v. 
Allis Chalmers Mfg. Co., 392 So.2d 874 (Fla. 1980), 
apply so as to bar a cause of action that accrued 
after the Batilla decision but before the Pullum 
decision? 



PREFACE AND SUMMARY OF ARGUMENT 

• B r a c k e n r i d g e  s e e k s  r e v e r s a l  o f  t h e  Summary Judgment  

e n t e r e d  a g a i n s t  him. The i s s u e s  a r e  f i r s t ,  w h e t h e r  Pu l lum v .  

C i n c i n n a t i ,  I n c . ,  476 So. 2d 657 ( F l a .  1 9 8 5 ) ,  may be r e t r o -  

a c t i v e l y  a p p l i e d  t o  b a r  B r a c k e n r i d g e ' s  l aw s u i t  which  was 

p e n d i n g  f o r  o v e r  one y e a r  b e f o r e  Pul lum was d e c i d e d ;  and  

s e c o n d l y ,  w h e t h e r  t h e  l e g i s l a t i v e  amendment o f  F l o r i d a  

S t a t u t e  S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  a b o l i s h i n g  t h e  s t a t u t e  o f  r e p o s e  

i n  p r o d u c t  l i a b i l i t y  a c t i o n s ,  s h o u l d  be a p p l i e d  r e t r o a c t i v e l y  

t o  a  c a u s e  of  a c t i o n  which  a c c r u e d  b e f o r e  t h e  e f f e c t i v e  d a t e  

o f  t h e  amendment. 

F i r s t ,  t h e  t r i a l  c o u r t  e r r e d  i n  e n t e r i n g  summary judg- 

ment  a g a i n s t  B r a c k e n r i d g e  b e c a u s e  Pul lum c a n n o t  be  a p p l i e d  

r e t r o a c t i v e l y  t o  B r a c k e n r i d g e  o r  o t h e r  c a s e s  pend ing  a t  t h e  • t i m e  Pu l lum was d e c i d e d .  When B r a c k e n r i d g e  was i n j u r e d  and 

when he  f i l e d  h i s  s u i t ,  t h e  c o n t r o l l i n g  law p r o v i d e d  him f o u r  

y e a r s  f rom t h e  d a t e  o f  h i s  i n j u r y  t o  f i l e  h i s  l a w s u i t .  The 

t w e l v e - y e a r  p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e  had been  h e l d  

u n c o n s t i t u t i o n a l  by t h e  supreme c o u r t  i n  1980 .  F l o r i d a  and  

f e d e r a l  l aw c l e a r l y  p r o v i d e  t h a t  a  c o u r t  o f  l a s t  r e s o r t  o v e r -  

r u l i n g  a  f o r m e r  j u d i c i a l  c o n s t r u c t i o n  o f  a  s t a t u t e  c a n n o t  be  

r e t r o a c t v e l y  a p p l i e d  t o  d i v e s t  one of  h i s  p r o p e r t y  o r  con- 

t r a c t  r i g h t s  a c q u i r e d  i n  r e l i a n c e  upon t h e  p r i o r  c o n s t r u c t i o n  

g i v e n  t h e  s t a t u t e .  When B r a c k e n r i d g e  f i l e d  h i s  l a w s u i t  pu r -  

s u a n t  t o  t h e  law i n  e f f e c t ,  he  a c q u i r e d  a  p r o p e r t y  i n t e r e s t  

and  a  v e s t e d  r i g h t  t o  p u r s u e  h i s  c l a i m .  B r a c k e n r i d g e  ' s 

v e s t e d  p r o p e r t y  r i g h t  c a n n o t  be r e t r o a c t i v e l y  d e s t r o y e d ,  f o r  

t o  do  s o  would v i o l a t e  h i s  due  p r o c e s s  r i g h t s .  



S e c o n d l y ,  t h e  l e g i s l a t i v e  r e p e a l  of  t h e  p r o d u c t  l i a b i l i -  

t y  s t a t u t e  of r e p o s e  s h o r t l y  a f t e r  Pul lum was d e c i d e d  ope r -  

a t e s  r e t r o a c t i v e l y  t o  pend ing  c a u s e s  of a c t i o n ,  a s  i n  F l o r i d a  

r e p e a l i n g  and r e m e d i a l  s t a t u t e s  a p p l y  r e t r o s p e c t i v e l y .  The 

l e g i s l a t i v e  h i s t o r y  of t h e  s t a t u t e  of  r e p o s e ,  t h e  l e g i s l a t i v e  

i n t e n t  i n  r e p e a l i n g  t h e  s t a t u t e  of r e p o s e ,  j u s t i c e  and e q u i t y  

compel  r e t r o s p e c t i v e  a p p l i c a t i o n  of t h e  r e p e a l e r  a c t  t o  pend- 

i n g  c a u s e s  of  a c t i o n .  



ARGUMENT 

I .  
H i s t o r y  o f  S t a t u t e  of  Repose 

I n  1975,  t h e  F l o r i d a  l e g i s l a t u r e  e n a c t e d  F l o r i d a  S t a t u t e  

S e c t i o n  9 5 . 0 3 1 ( 2 ) ,  t h e  p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e .  

The s t a t u t e  p r o v i d e d  t h a t  a n  a c t i o n  f o r  p r o d u c t  l i a b i l i t y  

must  be commenced no l a t e r  t h a n  t w e l v e  y e a r s  a f t e r  t h e  d a t e  

o f  d e l i v e r y  of t h e  comple ted  p r o d u c t  t o  t h e  o r i q i n a l  pu rchas -  

e r .  I n  a d d i t i o n  t o  t h e  s t a t u t e  of  r e p o s e ,  t h e  r e l e v a n t  s t a t -  - 
u t e  of  l i m i t a t i o n s ,  F l o r i d a  S t a t u t e  S e c t i o n  95.11 ( 3 )  ( e ) ,  

p r o v i d e d  t h a t  an  a c t i o n  f o r  p r o d u c t  l i a b i l i t y  must be com-  

menced w i t h i n  f o u r  y e a r s  f rom t h e  t i m e  t h e  f a c t s  g i v i n g  r i se  

t o  t h e  c a u s e  of  a c t i o n  were d i s c o v e r e d  o r  s h o u l d  have been 

d i s c o v e r e d  w i t h  due d i l i g e n c e .  

These  t w o  s t a t u t e s  were i n t e n d e d  t o  o p e r a t e  complimen- 

t a r i l y ,  w i t h  a n  a c t i o n  t o  be b r o u g h t  i n  any e v e n t  w i t h i n  

t w e l v e  y e a r s  from t h e  d a t e  of  d e l i v e r y  of  t h e  p r o d u c t  t o  i t s  

o r i g i n a l  p u r c h a s e r ,  r e g a r d l e s s  of t h e  d a t e  t h e  d e f e c t  i n  t h e  

p r o d u c t  was or s h o u l d  have been  d i s c o v e r e d .  T h i s  gave i n d i -  

v i d u a l s  who were i n j u r e d  by p r o d u c t s  less  t h a n  e i g h t  y e a r s  

a f t e r  t h e  d e l i v e r y  d a t e  f o u r  y e a r s  w i t h i n  which t o  b r i n g  a  

l a w s u i t ,  i n d i v i d u a l s  who were i n j u r e d  between e i g h t  and 

t w e l v e  y e a r s  a f t e r  t h e  d e l i v e r y  d a t e  less  t h a n  f o u r  y e a r s  i n  

which t o  f i l e  s u i t ,  depend ing  when i n  t h a t  t i m e  p e r i o d  t h e y  

were i n j u r e d ,  and l a s t l y ,  i t  b a r r e d  i n d i v i d u a l s  i n j u r e d  

t w e l v e  or more y e a r s  a f t e r  p r o d u c t  d e l i v e r y  from f i l i n g  

s u i t .  



The F l o r i d a  Supreme C o u r t  h a s  d i s t i n g u i s h e d  s t a t u t e s  o f  

l i m i t a t i o n  f r o m  s t a t u t e s  o f  r e p o s e :  

R a t h e r  t h a n  e s t a b l i s h i n g  a  t i m e  l i m i t  w i t h i n  w h i c h  
[ a n ]  a c t i o n  m u s t  b e  b r o u g h t ,  m e a s u r e d  f r o m  t h e  t i m e  
o f  a c c r u a l  o f  t h e  c a u s e  o f  a c t i o n ,  t h e s e  [ s t a t u t e s  
o f  r e p o s e ]  p r o v i s i o n s  c u t  o f f  t h e  r i g h t  o f  a c t i o n  
a f t e r  a  s p e c i f i e d  t i m e  m e a s u r e d  f r o m  t h e  d e l i v e r y  
o f  a  p r o d u c t  or t h e  c o m p l e t i o n  o f  w o r k .  T h e y  d o  s o  
r e g a r d l e s s  o f  t h e  a c c r u a l  o f  t h e  c a u s e  o f  a c t i o n  or 
o f  n o t i c e  o f  t h e  i n v a s i o n  o f  a  l e g a l  r i g h t .  

U n i v e r s a l  E n g i n e e r i n g  C o r p .  v .  P e r e z ,  4 5 1  S o .  2d 463  ( F l a .  

1 9 8 4 ) .  B o t h  s t a t u t e s  l i m i t  t h e  t i m e  p e r i o d  w i t h i n  w h i c h  a  

p l a i n t i f f  may b r i n g  s u i t ,  b u t  t h e r e  a r e  i m p o r t a n t  d i f f e r e n c e s  

b e t w e e n  t h e  t w o  s t a t u t e s .  The  s t a t u t e  o f  l i m i t a t i o n s  l i m i t s  

t h e  t i m e  w i t h i n  w h i c h  a  p l a i n t i f f  may b r i n g  s u i t  a f t e r  t h e  

c a u s e  o f  a c t i o n  a c c r u e s ,  w h e r e a s  t h e  s t a t u t e  o f  r e p o s e  p o t e n -  

t i a l l y  b a r s  t h e  p l a i n t i f f ' s  s u i t  b e f o r e  t h e  c a u s e  o f  a c t i o n  

a r i s e s .  

On December 11, 1 9 8 0 ,  t h e  F l o r i d a  Supreme  C o u r t  h e l d  

t h e  s t a t u t e  o f  r e p o s e  u n c o n s t i t u t i o n a l l y  b a r r e d  a c c e s s  t o  

c o u r t s  t o  l i t i q a n t s  i n j u r e d  by p r o d u c t s  more t h a n  t w e l v e  

y e a r s  a f t e r  t h e  d e l i v e r y  d a t e ,  i n  v i o l a t i o n  o f  A r t i c l e  I ,  

S e c t i o n  2 1 ,  o f  t h e  ~ l o r i d a  C o n s t i t u t i o n .  B a t t i l l a  v .  A l l i s  

C h a l m e r s  M a n u f a c t u r i n g  C o . ,  392 So.2d  874  ( F l a .  1 9 8 0 ) .  

B a t t i l l a  i n v o l v e d  a  p l a i n t i f f  l i k e  B r a c k e n r i d g e  who w a s  

i n j u r e d  more t h a n  t w e l v e  y e a r s  a f t e r  t h e  d e l i v e r y  o f  t h e  

d e f e c t i v e  p r o d u c t .  The  C o u r t  h e l d  t h e  s t a t u t e  u n c o n s t i t u -  

t i o n a l  a s  a p p l i e d  t o  t h i s  p l a i n t i f f ,  a s  it c o m p l e t e l y  b a r r e d  

t h e  p l a i n t i f f ' s  c a u s e  o f  a c t i o n  b e f o r e  it  a c c r u e d .  B a t t i l l a  

amended t h e  s t a t u t e  o f  r e p o s e  t o  p r o v i d e  t h a t  p l a i n t i f f s  who 



were i n j u r e d  by  d e f e c t i v e  p r o d u c t s  less  t h a n  e i g h t  y e a r s  o r  

• more  t h a n  t w e l v e  y e a r s  a f t e r  t h e  d e l i v e r y  d a t e  h a d  f o u r  y e a r s  

t o  f i l e  s u i t  a n d  p l a i n t i f f s  who were i n j u r e d  by d e f e c t i v e  

p r o d u c t s  somewhere i n  t h e  e i g h t  t o  t w e l v e  y e a r  p e r i o d  a f t e r  

p r o d u c t  d e l i v e r y  had  less  t h a n  f o u r  y e a r s  i n  w h i c h  t o  f i l e  

s u i t ,  d e p e n d i n g  when i n  t h a t  t i m e  f r a m e  t h e y  were i n j u r e d .  

The  r e a s o n  f o r  t h i s  r e s u l t  was t h a t  p l a i n t i f f s  i n j u r e d  

b e t w e e n  e i g h t  a n d  t w e l v e  y e a r s  a f  t e r  p r o d u c t  d e l i v e r y  were 

n o t  c o m p l e t e l y  b a r r e d  f r o m  b r i n g i n g  t h e i r  c a u s e  o f  a c t i o n ,  

t h e y  m e r e l y  h a d  less  t i m e  t o  f i l e ,  a n d  t h e  s t a t u t e  o f  r e p o s e  

w a s  n o t  u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  t h e s e  p l a i n t i f f s .  

I n  P u l l u m  v .  C i n c i n n a t i ,  I n c . ,  476 So.2d 657  ( F l a .  1 9 8 5 )  

t h e  P l a i n t i f f  f e l l  i n t o  t h e  e i g h t  t o  t w e l v e  y e a r  c l a s s .  

P u l l u m ' s  h a n d s  were c r u s h e d  i n  a  p r e s s b r a k e  m a c h i n e  on A p r i l  • 2 9 ,  1 9 7 7 .  The p r e s s b r a k e  was s h i p p e d  t o  t h e  o r i g i n a l  p u r -  

c h a s e r  o n  November 11, 1 9 6 6 .  T h u s ,  t h e  i n j u r y  t o o k  p l a c e  

less  t h a n  e l e v e n  y e a r s  a f t e r  t h e  o r i g i n a l  d e l i v e r y .  P l a i n -  

t i f f  f i l e d  s u i t  on  November 25 ,  1 9 8 0 ,  less  t h a n  f o u r  y e a r s  

a f t e r  h i s  i n j u r y ,  b u t  more t h a n  t w e l v e  y e a r s  a f t e r  d e l i v e r y  

o f  t h e  p r e s s b r a k e  t o  t h e  o r i g i n a l  p u r c h a s e r .  Thus ,  w h i l e  

P u l l u m ' s  i n j u r y  o c c u r r e d  b e f o r e  t h e  t w e l v e - y e a r  s t a t u t e  o f  

r e p o s e ,  h e  d i d  n o t  f i l e  s u i t  u n t i l  a f t e r  t h e  t w e l v e - y e a r  p e r -  

i o d .  The t r i a l  c o u r t  g r a n t e d  summary judgment  i n  f a v o r  o f  

t h e  d e f e n d a n t  b a s e d  on t h e  s t a t u t e  o f  r e p o s e ,  F l o r i d a  S t a t u t e  

S e c t i o n  9 5 . 0 3 1 ( 2 ) .  



Pu l lum a p p e a l e d  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  

a n d  a r g u e d  t h a t  t h e  s t a t u t e  of  r e p o s e ,  a s  amended by B a t t i l -  

l a ,  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t s  t o  e q u a l  p r o t e c t i o n  by - 
a r b i t r a r i l y  p r o v i d i n g  him and  s i m i l a r  p l a i n t i f f s  l ess  t h a n  

f o u r  y e a r s  i n  which  t o  f i l e  s u i t  b e c a u s e  t h e y  f e l l  i n  t h e  

e i g h t  t o  t w e l v e  y e a r  p e r i o d .  Pu l lum d i d  n o t  a r g u e  t h a t  he  

was d e n i e d  a c c e s s  t o  c o u r t s ,  a s  p r i o r  supreme c o u r t  d e c i s i o n s  

h e l d  t h a t  a  mere s h o r t e n i n g  o f  t i m e  t o  f i l e  s u i t  is n o t  a  

d e n i a l  of  a c c e s s  t o  c o u r t s .  U n i v e r s a l  E n g i n e e r i n g  Corp.  v .  

P e r e z ,  451  So.2d 463 ( F l a .  1 9 8 4 ) ;  Purk v .  F e d e r a l  P r e s s  Co.,  

387 So.2d 354 ( F l a .  1 9 8 0 ) .  The d i s t r i c t  c o u r t  a f f i r m e d ,  

h o l d i n g  t h a t  t h e  s t a t u t e  of  r e p o s e  d i d  n o t  deny  Pul lum e q u a l  

p r o t e c t i o n .  The d i s t r i c t  c o u r t  c e r t i f i e d  t h e  q u e s t i o n  t o  t h e  

F l o r i d a  Supreme C o u r t  a s  b e i n g  o f  g r e a t  p u b l i c  i m p o r t a n c e .  

I n  h i s  b r i e f  t o  t h e  supreme c o u r t ,  Pu l lum a r g u e d  t h a t  

t h e  u n e q u a l  t r e a t m e n t  be tween  p e o p l e  i n j u r e d  less t h a n  e i g h t  

y e a r s  o r  more t h a n  t w e l v e  y e a r s  a f t e r  p r o d u c t  d e l i v e r y  on t h e  

o n e  hand ,  and  p e o p l e  i n j u r e d  be tween  e i g h t  t o  t w e l v e  y e a r s  on 

t h e  o t h e r  hand ,  is p u r e l y  a r b i t r a r y  and t h e  supreme c o u r t  

s h o u l d  d e c l a r e  t h e  a c c i d e n t a l  c l a s s i f i c a t i o n s  u n d e r  t h e  

m u t a n t  s e c t i o n  9 5 . 0 3 1 ( 2 )  i r r a t i o n a l ,  p u r p o s e l e s s  and uncon- 

s t i t u t i o n a l l y  v i o l a t i v e  o f  t h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s .  

The o n l y  q u e s t i o n  b e f o r e  t h e  supreme c o u r t  was whe the r  t h e  

"amended" s t a t u t e  of  r e p o s e  v i o l a t e d  P u l l u m ' s  e q u a l  p r o t e c -  

t i o n  r i g h t s  by g i v i n g  him less  t h a n  f o u r  y e a r s  i n  which  t o  

f i l e  s u i t .  



The F l o r i d a  Supreme C o u r t  r e v e r s e d  i t s  e a r l i e r  d e c i s i o n  

i n  B a t t i l l a  a n d  d e c l a r e d  t h a t  t h e  s t a t u t e  o f  r e p o s e  was 

i n d e e d  c o n s t i t u t i o n a l ,  e v e n  a s  t o  i n j u r i e s  o c c u r r i n g  more 

t h a n  t w e l v e  y e a r s  a £  t e r  p r o d u c t  d e l i v e r y .  Pu l l um v .  

C i n c i n n a t i ,  I n c . ,  476 So.  2d 657 ( F l a .  1 9 8 5 ) .  I t  d i d  n o t  

s t a t e  w h e t h e r  Pu l l um a p p l i e d  r e t r o a c t i v e l y  t o  a c c r u e d  c a u s e s  

o f  a c t i o n .  

A t  i t s  f i r s t  o p p o r t u n i t y  f o l l o w i n g  t h e  d e c i s i o n  i n  

P u l l u m ,  t h e  l e g i s l a t u r e  r e p e a l e d  t h e  p r o d u c t  l i a b i l i t y  

s t a t u t e  o f  r e p o s e  a n d  n u l l i f i e d  Pu l lum.  The r e p e a l e r  

s t a t u t e  became e f f e c t i v e  J u l y  1 3 ,  1986 ,  w h i l e  t h i s  c a s e  was 

p e n d i n g  b e f o r e  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l .  



PULLUM SHOULD NOT BE APPLIED RETROACTIVELY TO BAR A CAUSE OF 
0 

The F l o r i d a  Supreme C o u r t  c l e a r l y  s e t  f o r t h  t h e  s t a n d a r d  

f o r  d e t e r m i n i n g  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  j u d i c i a l  

i n t e r p r e t a t i o n s  o f  s t a t u t e s  i n  F l o r i d a  Forest  a n d  P a r k  

S e r v i c e  v .  S t r i c k l a n d ,  18 So.2d 251  ( 1 9 4 4 ) .  S t r i c k l a n d  

i n v o l v e d  a  s i t u a t i o n  s i m i l a r  t o  P u l l u m ,  i n  t h a t  t h e  supreme  

c o u r t  i n i t i a l l y  g a v e  o n e  c o n s t r u c t i o n  t o  a  s t a t u t e  and  s u b s e -  

q u e n t l y  r e v e r s e d  i t s e l f .  The supreme c o u r t  h e l d  t h a t  w h i l e  

o r d i n a r i l y  a  d e c i s i o n  o f  a  c o u r t  o f  l a s t  resor t  o v e r r u l i n g  a  

f o r m e r  d e c i s i o n  is  r e t r o s p e c t i v e ,  t h e r e  i s  a  "common s e n s e  

e x c e p t i o n  t o  t h e  r u l e " :  

The  r i g h t s ,  p o s i t i o n s  a n d  c o u r s e s  o f  a c t i o n  o f  
p a r t i e s  who h a v e  a c t e d  i n  c o n f o r m i t y  w i t h ,  a n d  i n  
r e l i a n c e  upon ,  t h e  c o n s t r u c t i o n  g i v e n  by a c o u r t  
o f  f i n a l  d e c i s i o n  t o  a  s t a t u t e  s h o u l d  n o t  b e  
i m p a i r e d  or a b r i d g e d  by r e a s o n  o f  a c h a n g e  i n  
j u d i c i a l  c o n s t r u c t i o n  o f  t h e  same s t a t u t e  made by a 
s u b s e q u e n t  d e c i s i o n  o f  t h e  same c o u r t  i n  o v e r r u l i n q  
i t s  f o r m e r  d e c i s i o n .  
( E m p h a s i s  s u p p l i e d ) .  - I d .  a t  253.  

I n  B r a c k e n r i d g e ,  P u l l u m  s h o u l d  be  g i v e n  p r o s p e c t i v e  a p p l i c a -  

t i o n  o n l y ,  a s  i n  S t r i c k l a n d .  



The key to the "prospective only" application in Strick- 

@ land was that property rights had been acquired by the work- 

men's compensation claimant under the prior judicial con- 

struction of the statute. At the time Strickland filed his 

workmen's compensation claim he relied on the then control- 

ling case of Johnson v. Midland Constructors, Inc., 150 Fla. 

353, 7 So. 2d 449 (Fla. 1942), which construed the workmen's 

compensation statute to provide for direct appeal of a deputy 

commissioner's ruling to the circuit court. Strickland, in 

reliance on Johnson, successfully appealed an adverse commis- 

sioner's ruling to the circuit court. Strickland's employer 

then appealed the circuit court's judgment to the district 

court of appeal. While the appeal was pending, the Florida 

Supreme Court re-examined the statutory law pertaining to the 

procedure providing for review of workmen's compensation 

orders and held in Tigertail Quarries, Inc. v. Ward, that 

there was no right of direct appeal to the circuit court from 

a deputy commissioner's ruling. 16 So. 2d 812 (Fla. 1944). 

Tigertail overruled Johnson, which was the controlling 

law at the time Strickland filed his appeal, and Strickland's 

employer argued to the supreme court that Tigertail should 

retroactively apply to bar Strickland's appeal to the circuit 

court. The supreme court, in determining that Tigertail 

should have prospective application only, stated: 



A r i q h t  t o  c o m p e n s a t i o n  h a v i n g  a c c r u e d ,  a t  l e a s t  
p o t e n t i a l l y ,  by t h e  happen inq  o f  t h e  i n j u r y ,  and  
t h e  c o m p e n s a t i o n  c l a i m a n t  h a v i n g  p r o c e e d e d  by a  
j u d i c i a l l y  app roved  s t a t u t o r y  c o u r s e  o f  p r o c e d u r e  
t o  e n f o r c e  t h e  c l a i m ,  s u c h  v a l u a b l e  p o t e n t i a l  
p r o p e r t y  o r  c o n t r a c t  r i g h t  t o  c o m p e n s a t i o n  s h o u l d  
n o t  be  c u t  o f f  bv s u b s e a u e n t  o v e r r u l i n a  c o u r t  
d e c i s i o n  g i v e n  a  r e t r o s p e c t i v e  o p e r a t i o n .  W e  h o l d ,  
t h e r e f o r e ,  t h a t  a s  a p p l i e d  t o  t h e  f a c t s  o f  t h i s  
c a s e ,  T i g e r t a i l  Q u a r r i e s ,  I n c .  v .  Ward, s u p r a ,  mus t  
be  g i v e n  a  p r o s p e c t i v e  o p e r a t i o n  o n l y ;  t h e  f a c t s  
b r i n g i n g  t h e  c a s e  w i t h i n  t h e  e x c e p t i o n  t o  t h e  
g e n e r a l l y  p r e v a i l i n g  r u l e  t h a t  c o u r t  d e c i s i o n s  w i l l  
b e  g i v e n  a  r e t r o s p e c t i v e  a s  w e l l  a s  p r o s p e c t i v e  
o p e r a t i o n .  To h o l d  o t h e r w i s e  would b e ,  i n  e f f e c t ,  
t o  d e p r i v e  t h e  c l a i m a n t  o f  a  p o t e n t i a l l y  v a l u a b l e  
c l a i m  a c c r u i n g  by r e a s o n  o f  h i s  c o n t r a c t  of  
employment p r i o r  t o  t h e  o v e r r u l i n g  d e c i s i o n ,  t h e  
r i g h t  t o  which he h a s  s o u q h t  t o  have j u d i c i a l l y  
e s t a b l i s h e d  by t h e  o n l y  c o u r t  o f  compe ten t  j u r i s -  
d i c t i o n  which may t r y  t h e  m a t t e r  a s  a n  o r i q i n a l  
j u d i c i a l  c o n t r o v e r s y .  
S t r i c k l a n d  a t  254 ( e m p h a s i s  s u p p l i e d ) .  

T h i s  c o u r t  c l e a r l y  r e c o g n i z e d  i n  S t r i c k l a n d  t h a t  t h e  p o t e n -  

t i a l  r i g h t  t o  c o m p e n s a t i o n  which a c c r u e s  a t  t h e  t i m e  o f  

i n j u r y  is a  p r o p e r t y  r i g h t  p r o t e c t e d  by t h e  due p r o c e s s  

c l a u s e .  T h a t  is t h e  e s s e n c e  o f  t h i s  a rgument .  

I n  d e t e r m i n i n g  w h e t h e r  a n  o v e r r u l i n g  j u d i c i a l  d e c i s i o n  

s h o u l d  be l i m i t e d  t o  p r o s p e c t i v e  a p p l i c a t i o n  o n l y ,  t h i s  c o u r t  

h a s  s t a t e d  t h a t  " l o g i c  and j u s t i c e "  d i c t a t e .  S t a t e  v.  Whi t e ,  

194  So.2d 601  ( F l a .  1 9 6 7 ) .  I n  Whi te  t h e  supreme c o u r t  

f o l l o w e d  i ts  e a r l i e r  r u l i n g  i n  C h r i s t o p h e r  v .  Munqen, 6 1  F l a .  

513 ,  55 So. 273 ( 1 9 1 1 )  t h a t :  



Where a statute is judicially adjudged to be uncon- 
stitutional, it will remain inoperative while the 
decision is maintained; but, if the decision is 
subsequently reversed, the statute will be held to 
be valid from the date it first became effective, 
even though riqhts acquired under particular adjud- 
ications where the statute was held to be invalid 
will not be affected by the subsequent decision 
that the statute is constitutional. 

Id. at 604. Accordingly this court decided not to give its - 
decision retroactive application in White. 

Retroactive application of Pullum would also impair 

federal due process rights. The United States Supreme Court 

decided a substantially similar case involving its different 

interpretations of a statute of limitations in Chevron Oil 

Co. v. Huson, 404 U.S. 97 (1971). After a lawsuit was initi- 

0 ated, the Supreme Court held in Rodrigue v. Aetna Casualty 

& Surety Co., 395 U.S. 352 (1969), that Louisiana's one-year 

statute of limitation for personal injury actions, La. Civ. 

Code Ann. art. 3536, rather than the admiralty doctrine of 

laches governed the case. The lawsuit was timely under the 

laches doctrine, but barred by the one-year statute of limi- 

tations. 

The Supreme Court looked at three factors in applying 

the nonretroactivity doctrine: (1) Whether the decision 

overrules clear past precedent on which litigants may have 

relied; (2) whether the purpose and effect of the rule will 

be furthered or retarded by retroactive application, looking 



a t  t h e  p r i o r  h i s t o r y  o f  t h e  r u l e ;  and  ( 3 )  w h e t h e r  a n  i n e q u i t y  

w i l l  be imposed by r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  c a s e .  The 

C o u r t  h e l d  t h a t  Rodr igue  t h e  c a s e  d e t e r m i n i n g  t h a t  t h e  

one -yea r  s t a t u t e  o f  l i m i t a t i o n s  was a p p l i c a b l e ,  s h o u l d  n o t  be 

a p p l i e d  r e t r o a c t i v e l y ,  s t a t i n g :  

To a b r u p t l y  t e r m i n a t e  t h i s  l a w s u i t  t h a t  h a s  p ro -  
c e e d e d  t h r o u g h  l e n g t h y ,  and no d o u b t ,  c o s t l y  d i s -  
c o v e r y  s t a g e s  f o r  a  y e a r  would s u r e l y  be i n i m i c a l  
t o  t h e  b e n e f i c e n t  p u r p o s e  o f  t h e  Congres s .  I t  
would a l s o  p r o d u c e  t h e  most  ' s u b s t a n t i a l  i n e q u i t -  
a b l e  r e s u l t s '  . . . . [N] o n r e t r o a c t i v e  a p p l i c a t i o n  h e r e  
s i m p l y  p r e s e r v e s  h i s  r i g h t  t o  a  day  i n  c o u r t .  

I d .  a t  107 .  - 

I n  Loqan v .  Zimmerman Brush  Company, 455 U.S. 422 ( 1 9 8 2 )  

t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  t h e  due p r o c e s s  

c l a u s e  o f  t h e  1 4 t h  Amendment t o  t h e  U.S. C o n s t i t u t i o n  min i -  

0 m a l l y  r e q u i r e d  t h a t  " d e p r i v a t i o n  o f  l i f e ,  l i b e r t y  o r  p r o p e r t y  

by a d j u d i c a t i o n  be p r e c e d e d  by n o t i c e  and  o p p o r t u n i t y  f o r  

h e a r i n g  a p p r o p r i a t e  t o  t h e  n a t u r e  o f  t h e  c a s e . "  I t  f u r t h e r  

r e c o g n i z e d  t h a t  a  c a u s e  o f  a c t i o n  is a  s p e c i e s  o f  p r o p e r t y  

p r o t e c t e d  by t h e  due p r o c e s s  c l a u s e .  



There is an abundance of Florida case law holding that 

retroactive legislation cannot impair vested rights. For 

example the sovereign immunity statute was held inapplicable 

to causes of action accruing prior to its effective date 

since the statue, abrogated plaintiff's right to sue the 

school board in Meli v. Admiral Insurance Co., 413 So.2d 135 

(Fla. 3d DCA 1982). Similarly in State Department of Trans- 

portation v. Knowles, 402 So.2d 1155 (Fla. 1981), this court 

applied a balancing test to determine whether the sovereign 

immunity statute should be applied retroactively to abrogate 

the plaintiff Is pending lawsuit. The court weighed three 

factors: the strength of the public interest served by the 

statute, the extent to which the right affected is abrogated, 

and the nature of the right affected, and held that the 

statute should be limited to prospective application only. 

The same constitutional dictates which prohibit retro- 

active legislation also prohibit the judiciary from impairing 

vested property rights. The United States Court of Appeals 

held that due process principles apply to retroactive appli- 

cation of a judicial interpretation of an old administrative 

regulation just as well as they apply to retroactive effect 

of a new regulation: 

The present case, of course, is not concerned with 
a new regulation which is being given retroactive 
effect, but with the retroactive application of a 
new interpretation of an old regulation. We cannot 
dismiss the problem of retroactivity, however, 
merely because we are dealing with the interpreta- 
tion of a regulation. Professor Davis has ob- 
served: "If interpretative rules were always merely 
interpretations of law that already exist, they 
could never be retroactive, for if they fail to 



r e f l e c t  t h e  t r u e  meaning  o f  t h e  l a w  t h e y  i n t e r p r e t ,  
t h e y  would be  i n v a l i d  f o r  t h a t  r e a s o n ,  and  i f  t h e y  
r e f l e c t  t h a t  mean ing  t h e y  d o  n o t  make l a w  r e t r o -  
a c t i v e l y .  The o b v i o u s  r e a l i t y  is ,  o f  c o u r s e ,  t h a t  
w h a t  is done  i s  t h e  name o f  i n t e r p r e t a t i o n  o f t e n  
a d d s  t o  t h e  meaning  o f  wha t  is  a l r e a d y  i n t e r p r e t e d ;  
f o r  i n s t a n c e ,  t h e  Supreme C o u r t  o b v i o u s l y  makes l a w  
when i t  o v e r r u l e s  i t s  own p r i o r  d e c i s i o n s  i n t e r -  
p r e t i n g  due  p r o c e s s . "  ( C i t e .  ) The c o n s i d e r a t i o n s  
wh ich  a f f e c t  w h e t h e r  a new r e g u l a t i o n  s h o u l d  be  
g i v e n  r e t r o a c t i v e  e f f e c t ,  t h e r e f o r e ,  are a l s o  rele-  
v a n t  t o  d e t e r m i n i n g  w h e t h e r  a new i n t e r p r e t a t i o n  
s h o u l d  be  a p p l i e d  r e t r o a c t i v e l y .  ( C i t e .  ) 

C h e s h i r e  H o s p i t a l  v .  N e w  Hampshire-Vermont H o s p i t a l i z a t i o n  
S e r v i c e .  I n c . .  689 F. 2d 1112  (1st C i r .  1 9 8 2 ) .  

D e s p i t e  t h e  abundance  o f  a u t h o r i t y  f o r  l i m i t i n g  Pu l l um 

t o  p r o s p e c t i v e  a p p l i c a t i o n ,  f o u r  o f  t h e  f i v e  F l o r i d a  d i s t r i c t  

c o u r t s  have  d e c l i n e d  t o  d o  s o .  P a i t  v .  Fo rd  Motor Co., 500 

So.2d 743  ( F l a .  5 t h  DCA 1 9 8 7 ) ;  C a s s i d y  v .  F i r e s t o n e  T i r e  & 

Rubber  Co., 495 So.2d 8 0 1  ( F l a .  1st DCA 1 9 8 6 ) ;  S m a l l  v .  

N i a g r a  Machine  & T o o l  Works,  So.2d , 1 2  FLW 366 ( 2 n d  

DCA J a n .  20 ,  1 9 8 7 )  ; Shaw v .  G e n e r a l  Mo to r s  Corp . ,  - So. 2d 

, 1 2  FLW 479 ( 3 d  DCA F e b r u a r y  1 0 ,  1 9 8 7 ) .  Of t h e  f o u r  d i s -  

t r i c t s ,  however ,  o n l y  one  c o u r t  a d d r e s s e d  t h e  i s s u e  o f  t h e  

P l a i n t i f f  I s  v e s t e d  p r o p e r t y  r i g h t s ,  and  i t  e r r o n e o u s l y  con-  

c l u d e d  t h a t  " i t  d o e s  n o t  a p p e a r  t h a t  a n y  p r o p e r t y  o r  c o n t r a c t  

r i g h t s  were a c q u i r e d  by t h e  P l a i n t i f f  h e r e  s u c h  a s  would make 

a n  e x c e p t i o n  t o  t h e  r u l e . "  P a i t ,  500 So.2d a t  744. T h i s  

s i m p l y  is n o t  t h e  law.  Both  F l o r i d a  and  f e d e r a l  cases c i t e d  

p r e v i o u s l y  r e c o g n i z e  t h a t  upon i n j u r y ,  t h e r e  v e s t s  i n  t h e  

i n j u r e d  p e r s o n  t h e  r i g h t  o f  r e d r e s s  u n d e r  t h e  e x i s t i n g  l a w s .  



The e r r o r  l i e s  i n  t h e  f a i l u r e  of  t h e  c o u r t s  t o  d i s t i n -  

a g u i s h  between a  mere e x p e c t a t i o n  and a  v e s t e d  p r o p e r t y  r i g h t .  

One may p r e s e n t l y  have an  e x p e c t a t i o n  t h a t  i f  t h e y  a r e  i n -  

j u r e d  i n  an  a u t o m o b i l e  a c c i d e n t  due t o  t h e  n e g l i g e n c e  o f  

a n o t h e r ,  t h e  r e s p o n s i b l e  p e r s o n  w i l l  be l i a b l e  f o r  t h e i r  dam- 

a g e s .  T h i s ,  a s  e v e r y  a r e a  of  t o r t  law,  is s u b j e c t  t o  change 

by t h e  l e g i s l a t u r e  o r  j u d i c i a r y .  One ' s  e x p e c t a t i o n  of what 

t h e  law may be i n  t h e  f u t u r e  is n o t  a  p r o t e c t e d  p r o p e r t y  

r i g h t ,  u n t i l  i t  v e s t s  a t  t h e  moment one is i n j u r e d .  A s  t h e  

M a s s a c h u s e t t s  Supreme C o u r t  s t a t e d  i n  P i n n i c k  v.  C l e a r y ,  360 

Mass. 1, 271 N.E.2d 592 ( 1 9 7 1 ) :  

I n  a r g u i n g  t h a t  t h e  c a u s e  of  a c t i o n  a f f e c t e d  
by  [ t h e  new n o - f a u l t  i n s u r a n c e  s t a t u t e ]  c o n s t i t u t e s  
a  v e s t e d  p r o p e r t y  r i g h t ,  t h e  p l a i n t i f f  seems t o  
i g n o r e  t h e  d i s t i n c t i o n  between a  c a u s e  of  a c t i o n  
which  h a s  a c c r u e d  and t h e  e x p e c t a t i o n  which e v e r y  
c i t i z e n  h a s  i f  a  l e g a l  wrong s h o u l d  o c c u r  t o  f i n d  
r e d r e s s  a c c o r d i n g  t o  t h e  r u l e s  o f  s a t u t o r y  and 
common law a p p l i c a b l e  a t  t h a t  t i m e .  The L e g i s l a -  
t u r e  is a d m i t t e d l y  r e s t r i c t e d  i n  t h e  e x t e n t  t o  
wh ich  it c a n  r e t r o a c t i v e l y  a f f e c t  common law r i g h t s  
o f  r e d r e s s  which have a l r e a d y  a c c r u e d .  

I d .  a t  10-11, 271 N.E.2d a t  599. 

A p r o p e r t y  r i g h t  v e s t e d  i n  W i l l i a m  B r a c k e n r i d g e  on t h e  

d a y  h i s  arm was m u t i l a t e d  by t h e  D e f e n d a n t s '  unguarded  l a u n -  

d r y  e x t r a c t o r .  T h i s  p r o p e r t y  r i g h t  was t h e  r i g h t  t o  a  day  i n  

c o u r t  t o  p u r s u e  damages a g a i n s t  t h e  m a n u f a c t u r e r  and d i s t r i -  

b u t o r  o f  t h i s  p r o d u c t  f o r  t h e  l o s s  o f  h i s  arm. T h i s  c o u r t  

c l e a r l y  r e c o g n i z e d  i n  S t r i c k l a n d  t h a t  " a  r i g h t  t o  compensa- 

t i o n  h a v i n g  a c c r u e d ,  a t  l e a s t  p o t e n t i a l l y ,  by t h e  happen ing  

o f  t h e  i n j u r y ,  . . . s u c h  v a l u a b l e  p o t e n t i a l  p r o p e r t y  o r  con- 

t r a c t  r i g h t  t o  compensa t ion  s h o u l d  n o t  be c u t  o f f  by subse -  

q u e n t  o v e r r u l i n g  c o u r t  d e c i s i o n  g i v e n  r e t r o s p e c t i v e  o p e r a -  

t i o n . "  18  So.2d a t  254. 



A t  l e a s t  f i v e  c o u r t s  have d e t e r m i n e d  t h a t  Pu l lum c a n n o t  

b e  a p p l i e d  r e t r o a c t i v e l y  t o  c a u s e s  o f  a c t i o n  p e n d i n g  b e f o r e  

Pu l lum was d e c i d e d .  George v .  F i r e s t o n e ,  Case  No. GCA 

85-0117-MMP ( N . D .  F l a .  J u n e  1 3 ,  1 9 8 6 ) ;  Cox v .  F a r r e l -  

Birmingham Co., Case  No. PCA 86-4064 WEA (N.D.Fla.  1 9 8 6 ) ;  

Dease  v.  J e e p  Corp . ,  Case No. C I  85-460 CIV-ORL ( M . D .  F l a .  

1 9 8 6 ) ;  F e l d e r  v .  H e i m  Corp . ,  Case No. 85-5487-CO (Broward  

Coun ty ,  J u d g e  P r i c e ,  Dec. 23,  1 9 8 5 ) ;  Owens v .  F i r e s t o n e ,  Case  

No. 84-350-CIV-T-10 ( M . D .  F l a .  J a n .  28,  1 9 8 6 ) ;  Harp v .  

Safe -Lad ,  Case No. 83-10545-CA (Duva l  Coun ty ,  J u d g e  Soud,  

March 1 0 ,  1 9 8 6 ) .  I n  George ,  t h e  c o u r t  r e c o g n i z e d  t h a t  

" P l a i n t i f f  h a s  i n d e e d  a c q u i r e d  a p r o p e r t y  r i g h t  which  would 

b e  d e s t r o y e d  by r e t r o s p e c t i v e  o p e r a t i o n  o f  P u l l u m , "  and  i n  

Cox t h e  c o u r t  s t a t e d  t h a t  "a c a u s e  of  a c t i o n  is a  s p e c i e s  o f  

@ p r o p e r t y  p r o t e c t e d  by t h e  F o u r t e e n t h  Amendment's Due P r o c e s s  

C l a u s e "  and  " u n d e r  c a s e  l aw t h e  r e t r o a c t i v i t y  o f  Pu l lum c o u l d  

n o t  e l i m i n a t e  t h a t  c a u s e  o f  a c t i o n . "  

I n  a d d i t i o n  t o  B r a c k e n r i d g e ' s  b a s i c  due  p r o c e s s  r i g h t s  

wh ich  would be  v i o l a t e d  by r e t r o s p e c t i v e  o p e r a t i o n  o f  Pu l lum,  

b a s i c  t e n e t s  o f  " f a i r n e s s  and  e q u i t y "  compel  i t s  p r o s p e c t i v e  

o n l y  a p p l i c a t i o n .  A l t h o u g h  t h e  f i r s t  d i s t r i c t  f a i l e d  t o  f i n d  

a " s u b s t a n t i a l  i n e q u i t y  o r  u n f a i r n e s s  which  would r e s u l t  upon 

a p p l i c a t i o n  o f  t h e  Pu l lum r u l i n g " ,  i n  C a s s i d y  v .  F i r e s t o n e  

T i r e  & Rubber  Co., 495 So.2d 8 0 1  ( F l a .  1st DCA 1 9 8 6 ) ,  two o f  

t h e  o t h e r  d i s t r i c t  c o u r t s  and  a t  l e a s t  one  f e d e r a l  d i s t r i c t  



e c o u r t  wh ich  r u l e d  a g a i n s t  t h e  p l a i n t i f f s  d i s a g r e e .  I n  S m a l l  

v .  N i a q a r a  Machine & T o o l  Works, 1 2  FLW 366 ( 2 n d  DCA J a n .  20,  

1 9 8 7 ) ,  t h e  s e c o n d  d i s t r i c t  s t a t e d  "Al though  o u r  d e c i s i o n  may 

seem u n f a i r  o r  i n e q u i t a b l e ,  w e  b e l i e v e  i t  a d h e r e s  t o  b a s i c  

t e n e t s  o f  s t a re  d e c i s i s  and  t h e  s e p a r a t i o n  o f  powers  doc-  

t r i n e .  B e a r i n g  t h i s  i n  mind,  w e  s u g g e s t  t h a t  t h e  S m a l l ' s  

a s s e r t i o n s  o f  i n e q u i t y  would more p r o p e r l y  be l o d g e d  a g a i n s t  

o u r  l e g i s l a t u r e . "  

I n  B l a n c o  v .  Wasco P r o d u c t s ,  No.85-964 Civ-Marcus (S.D. 

F l a .  March 1 8 ,  1 9 8 6 ) ,  t h e  f e d e r a l  d i s t r i c t  c o u r t  " r e l u c t a n t -  

l y "  e n t e r e d  summary judgment f o r  t h e  d e f e n d a n t  and  s t a t e d  

t h a t ,  " A b r i d g i n g  P l a i n t i f f ' s  r e d r e s s  f o r  h i s  i n j u r i e s  is  a  

h a r s h  c o r o l l a r y  o f  t h e  S t a t u t e  o f  Repose and  t h e  Pu l lum d e c i -  

T h e r e  are a m u l t i t u d e  o f  cases t h a t  were i n  v a r i o u s  

s t a g e s  o f  l i t i g a t i o n  when Pu l lum w a s  d e c i d e d  wh ich  have  now 

b e e n  t h rown  o u t  o f  c o u r t  r e g a r d l e s s  o f  t h e  s e v e r i t y  o f  t h e  

p l a i n t i f f ' s  i n j u r y ,  t h e  amount o f  t i m e  and  money i n v e s t e d  i n  

t h e  p l a i n t i f f ' s  c a s e ,  o r  t h e  p o s t u r e  o f  t h e  l i t i g a t i o n ,  be i t  

t h e  e v e  o f  t r i a l  o r  a n  advanced  s t a g e  of  s e t t l e m e n t  n e g o t i a -  

t i o n .  The s t a t u t e  o f  r e p o s e  had n o t  been  e n a c t e d  when t h e  

d e f e n d a n t s  m a n u f a c t u r e d  and  d i s t r i b u t e d  t h e  d e f e c t i v e  p rod -  

u c t ,  i t  was n u l l  and  v o i d  p u r s u a n t  t o  B a t t i l l a  a t  t h e  t i m e  

B r a c k e n r i d g e  w a s  i n j u r e d  and  f i l e d  s u i t ,  and  was r e p e a l e d  

w h i l e  h i s  a p p e a l  was p e n d i n g .  To deny  him h i s  d a y  i n  c o u r t  

b e c a u s e  he  " f e l l  be tween  t h e  c r a c k s "  v i o l a t e s  h i s  c o n s t i t u -  

t i o n a l  r i g h t  t o  due  p r o c e s s  and  is u n j u s t .  T h i s  c o u r t  c a n  

e a s i l y  c u r e  t h i s  i n e q u i t y  by l i m i t i n g  Pu l lum t o  p r o s p e c t i v e  

o n l y  a p p l i c a t i o n .  



111. 
THE LEGISLATIVE AMENDMENT OF SECTION 95 .031  ( 2 ) ,  FLORIDA 
STATUTES ( 1 9 8 3 ) ,  ABOLISHING THE STATUTE OF REPOSE I N  PRODUCT 
LIABILITY ACTIONS, SHOULD BE CONSTRUED TO OPERATE RETROSPEC- 
TIVELY AS TO A CAUSE OF ACTION W H I C H  ACCRUED BEFORE THE 
EFFECTIVE DATE OF THE AMENDMENT 

Soon a f t e r  Pu l l um was d e c i d e d ,  t h e  F l o r i d a  L e g i s l a t u r e  

r e p e a l e d  t h e  p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e  a n d  i n  

e f f e c t  r e p e a l e d  Pu l lum.  Ch. 86-272,  Laws o f  F l o r i d a  ( 1 9 8 6 ) .  

The a b o l i t i o n  o f  t h e  s t a t u t e  o f  r e p o s e  n o t  o n l y  a f f e c t s  t h e  

q u e s t i o n  o f  w h e t h e r  Pu l l um s h o u l d  o p e r a t e  r e t r o s p e c t i v e l y  b u t  

i t  a l s o  r a i s e s  t h e  a d d i t i o n a l  i s s u e  o f  w h e t h e r  t h e  l e g i s l a -  

t i v e  r e p e a l  s h o u l d  o p e r a t e  r e t r o s p e c t i v e l y  t o  a n  a c c r u e d  

c a u s e  o f  a c t i o n .  

A l t h o u g h  u s u a l l y  s t a t u t e s  a r e  c o n s t r u e d  t o  o p e r a t e  p r o -  

s p e c t i v e l y ,  r e p e a l i n g  a c t s  and  r e m e d i a l  s t a t u t e s  a r e  n o t  

w i t h i n  t h e  g e n e r a l  r u l e  b u t  a r e  g e n e r a l l y  h e l d  t o  o p e r a t e  

p r o s p e c t i v e l y .  49 F l a .  J u r .  2d S t a t u t e s ,  S e c t i o n s  106-108,  

210 ;  82  CJS S t a t u t e s ,  S e c t i o n s  421 ,  434.  "The r e p e a l e d  

s t a t u t e ,  i n  r e g a r d  t o  i t s  o p e r a t i v e  e f f e c t ,  is c o n s i d e r e d  a s  

i f  i t  had n e v e r  e x i s t e d .  49 F l a .  J u r  2d S t a t u t e s  Sec .  209.  

F u r t h e r m o r e ,  t h e  r e p e a l i n g  a c t  s t a t e s  i n  S e c t i o n  3  t h a t  

i t  is t o  t a k e  e f f e c t  on  J u l y  1, 1986 .  I t  is n o t  l i m i t e d  t o  

c a u s e s  o f  a c t i o n  w h i c h  a c c r u e  a f t e r  i t s  e f f e c t i v e  d a t e ,  

u n l i k e  a n o t h e r  p r o v i s i o n  o f  t h e  s t a t u t e .  S e c t i o n  2  o f  t h e  

s t a t u t e  r e d u c e s  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  l i b e l  and  

s l a n d e r  a c t i o n s  f rom f o u r  y e a r s  t o  two y e a r s  and  S e c t i o n  3  o f  

t h e  s t a t u t e  p r o v i d e s  t h a t  t h e  new l i b e l  and  s l a n d e r  l i m i t a -  



t i o n  " s h a l l  t a k e  e f f e c t  O c t o b e r  1, 1986 ,  and  s h a l l  a p p l y  t o  

c a u s e s  of  a c t i o n  a c c r u i n g  a f t e r  t h a t  d a t e . "  The s e c t i o n  

wh ich  d e l e t e s  t h e  p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e ,  how- 

e v e r ,  " s h a l l  t a k e  e f f e c t  J u l y  l ,  1986." T h e r e  is no l a n g u a q e  

l i m i t i n g  t h e  p r o d u c t  l i a b i l i t y  d e l e t i o n  t o  " c a u s e s  of  a c t i o n  

a c c r u i n q  a f t e r  t h a t  d a t e "  a s  t h e r e  is w i t h  t h e  l i b e l  and  

s l a n d e r  amendment. 

A l s o  i m p o r t a n t  i n  d e t e r m i n i n g  t h e  r e t r o a c t i v i t y  o f  t h e  

s t a t u t e  is t h e  h i s t o r y  b e h i n d  t h e  law.  " I n  a s c e r t a i n i n g  t h e  

l e g i s l a t i v e  i n t e n t ,  t h e  C o u r t s  w i l l  c o n s i d e r  t h e  h i s t o r y  of  

t h e  a c t ,  t h e  e v i l  t o  be  c o r r e c t e d ,  t h e  p u r p o s e  of  t h e  e n a c t -  

men t ,  and  t h e  law t h e n  i n  e x i s t e n c e  b e a r i n g  on t h e  same sub-  

j e c t . "  S t a t e  Board of  Accountancy  v .  Webb, 51  So.2d 296 

( F l a .  1 9 5 1 ) .  The s t a t u t e  of  r e p o s e  was e n a c t e d  i n  1975.  I t  

was  d e c l a r e d  u n c o n s t i t u t i o n a l  by t h e  F l o r i d a  Supreme C o u r t  i n  

B a t t i l l a  v .  A l l i s  Cha lmer s  M a n u f a c t u r i n q  Co. i n  1980. 392 

So.2d 874 ( F l a .  1 9 8 0 ) .  B a t t i l l a  r e n d e r e d  t h e  p r o d u c t  l i a b i l -  

i t y  s t a t u t e  of  r e p o s e  u n c o n s t i t u t i o n a l  and  i n o p e r a t i v e  f rom 

t h e  t i m e  o f  i t s  e n a c t m e n t ,  n o t  m e r e l y  f rom t h e  t i m e  o f  t h e  

d e c i s i o n .  " I f  a  l e g i s l a t i v e  e n a c t m e n t  c o n f l i c t s  w i t h  a n  

e x i s t i n g  p r o v i s i o n  of  t h e  C o n s t i t u t i o n ,  s u c h  e n a c t m e n t  n e v e r  

becomes a  l aw."  10  F l a . J u r .  2d,  C o n s t i t u t i o n a l  Law, S e c t i o n  

91 .  

Thus ,  u n t i l  t h e  F l o r i d a  Supreme C o u r t ' s  d e c i s i o n  i n  

Pu l lum,  t h e r e  was no e f f e c t i v e  p r o d u c t  l i a b i l i t y  s t a t u t e  of  

r e p o s e .  Even a f  t e r  Pul lum,  B r a c k e n r i d g e  I s  r i g h t s  had been  

s e t t l e d  by t h e  law i n  e f f e c t  when h i s  c a u s e  of  a c t i o n  ac -  

c r u e d ,  namely,  B a t t i l l a .  



While a statute judicially adjudged to be unconsti- 
tutional remains inoperative while the decision is 
maintained, if the decision is subsequently re- 
versed, the statute will be held valid from the 
date it first became effective, but riqhts acquired 
under the particular adjudication holding the 
statute invalid are not affected by the subsequent 
decision that the statute is constitutional. 

10 Fla.Jur. 2d Constitutional law Section 93. 

Judge Ferguson, of the third district, stated in a spec- 

ially concurring opinion in Dominquez v. Bucyrus-Erie Co, 

So.2d , 12 FLW 546 (3d DCA Feb.11, 1987): 

Affirmance is required by Shaw; otherwise I would 
dissent. The reason for giving the revised section 
95.031(2), Florida Statutes (Supp. 1986), retro- 
spective application is most compelling. 

The Florida Constitution, article I, section 
21, provides that "[tlhe courts shall be open to 
every person for redress of any injury." This pro- 
vision was adopted to give constitutional vitality 
ot the maxim that for every wronq there is a reme- 
dy. Holland ex rel. will-iams v-. Mayes, 155 Fla. 
129, 19 So.2d 709 (1944). 

Pullum v. Cincinnati, Inc., 476 So.2d 657 
(Fla. 1985), effectively shut the courthouse door 
on a cause of action in certain product liability 
cases even before the cause of action accrued, 
leaving a person injured by another private person 
without a remedy. The 1986 revision to section 
95.031(2) was a prompt legislative overruling of 
Pullum. 

We are not paralyzed, by policy or precedent, 
from giving the corrective legislation retrospec- 
tive application to a case which was sandwiched 
between Battilla and Pullman [sic], so that sub- 
stantial justice and right shall prevail as contem- 
plated by the constitution. Our duty as an appel- 
late court in construing a statute is first to 
reconcile it with constitutional mandates. See 
Biggs v. Smith, 134 Fla. 569, 184 So. 106 (1938) 
("The duty is on this Court to see that substantial 
justice and right shall prevail."). 



The legislature acted at its first opportunity to repeal 
the statute of repose, no doubt intending to remedy the 
effect of Pullum. The legislative history of the statute of 
repose, the fact that the statute is a repealing and remedial 
act, and the fact that the legislature did not limit it to 
causes of actions accruing after the effective date unlike 
another provision of the statute, are compelling arguments 
for applying the statue retroactively. There is certainly a 
basis for retrospective application, and most importantly, 
"The duty is on this Court to see that substantial justice 
and right shall prevail." Biggs v. Smith, 134 Fla. 569, 184 
So. 106 (1938). 



CONCLUSION 

On t h e  day  t h a t  t h e  l a u n d r y  e x t r a c t o r  which i n j u r e d  

B r a c k e n r  i d g e  was m a n u f a c t u r e d  and d e l i v e r e d ,  t h e r e  was no  

p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e .  I n  f a c t  it was n o t  

e n a c t e d  u n t i l  e i g h t  y e a r s  l a t e r .  On t h e  day  t h a t  W i l l i a m  

B r a c k e n r i d g e ' s  arm was ampu ta t ed  by t h e  l a u n d r y  e x t r a c t o r  

t h e r e  was no p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e ,  a s  t h e  

s t a t u t e  had been  d e c l a r e d  u n c o n s t i t u t i o n a l  by t h e  s t a t e ' s  

h i g h e s t  c o u r t  f o u r  y e a r s  p r i o r  t o  B r a c k e n r i d g e ' s  i n j u r y .  And 

two y e a r s  a f t e r  W i l l i a m  B r a c k e n r i d g e ' s  i n j u r y ,  when he f i l e d  

t h i s  l a w s u i t ,  t h e r e  was no p r o d u c t  l i a b i l i t y  s t a t u t e  o f  

r e p o s e ,  a s  B a t t i l l a  was s t i l l  t h e  l a s t  i n t e r p r e t a t i o n  o f  t h e  

s t a t u t e  by t h e  supreme c o u r t .  And, t o d a y ,  more t h a n  f o u r  

y e a r s  a f t e r  B r a c k e n r i d g e  f i l e d  h i s  l a w s u i t ,  t h e r e  is a g a i n  no  

p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e .  Y e t ,  B r a c k e n r i d g e  h a s  

b e e n  b a r r e d  f rom p u r s u i n g  h i s  l a w s u i t  b e c a u s e  of  t h e  s h o r t -  

l i v e d  d e c i s i o n  i n  Pul lum.  T h i s  c o u r t  c a n  and s h o u l d  c o r r e c t  

t h i s  i n j u s t i c e  by a p p l y i n g  t h e  r e m e d i a l  l e g i s l a t i v e  r e p e a l  

r e t r o a c t i v e l y  o r  by l i m i t i n g  Pul lum t o  p r o s p e c t i v e  a p p l i c a -  

t i o n  o n l y .  C o n s t i t u t i o n a l  Due P r o c e s s ,  f a i r n e s s  and e q u i t y  

compel  t h i s  r e s u l t .  
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