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PRELIMINARY STATEMENT 

Pursuant to the Court's Order of March 18, 1987, the 

Florida Defense Lawyers Association submits this Amicus Curiae 

Brief on the issue of the meaning of the provisions of Section 

627.739(2), Florida Statutes (1983). This Amicus will not 

address the question of the propriety of the class action 

judgment entered by the trial court, but will confine itself to 

the proper interpretation of Section 627.739(2), Florida 

Statutes (1983). 

In this brief, the parties will generally be referred 

to as Petitioner and Respondent. For convenience, Personal 

Injury Protection insurance will be referred to as "PIP." All 

statutory references are to the 1983 statutes applicable to 

this case. 

All emphasis herein is supplied unless otherwise 

indicated. 

STATEMENT OF THE CASE 

Amicus Curiae Florida Defense Lawyers Association 

accepts the Statement of the Case contained in the Initial 

Brief of Petitioner, except to the extent that it characterizes 

Respondent's method of calculation as incorrect or improper. 

STATEMENT OF THE FACTS 

Petitioner Govan was injured in an automobile accident 

and incurred medical bills in the amount of $5,887.45. His PIP 

insurance policy with Respondent International Bankers 

contained a $2,000 "deductible" provision, as authorized by 

Section 627.739(2), Florida Statutes. Respondent calculated 



the amount due Petitioner under his PIP policy by first 

applying the eighty percent coinsurance provision of Section 

627.736(1)(a), Florida Statutes, and then deducting $2,000 from 

the resulting figure. Petitioner contends that the proper 

calculation is to deduct the $2,000 from the gross amount of 

the bills, and then apply the statutory coinsurance provision. 

SUMMARY OF ARGUMENT 

The statutory construction issue before the Court may 

be simply phrased as: Which comes first, the coinsurance or the 

deductible? It is as simply answered: the coinsurance comes 

first. Section 627.739(2), Florida Statutes (19831, provides 

that deductibles are to be subtracted from the "benefits 

otherwise due." Those benefits are clearly prescribed by 

Section 627.736(1), Florida Statutes (19831, as 80% of 

reasonable medical expenses plus 60% of lost wages, not to 

exceed policy limits. Under the unambiguous language of 

Section 627.739(2) "such amounts" (the deductible) are to be 

1 
subtracted from the "benefits otherwise due" -- not from the 

gross amount of medical expenses and lost wages. 

Even if the statute itself were unclear, all of the 

applicable rules of statutory construction point to the same 

result. Such a construction helps achieve the legislative goal 

of lowering auto insurance premiums. It maximizes the extent 

to which a right to bring a common law suit is preserved. 

l ~ h e  statutes does - not provide for the deductible to be applied 
to "the amounts otherwise due," as Petitioner states (Brief at 
11, 15), but from the benefits otherwise due. 



F u r t h e r m o r e ,  t h a t  c o n s t r u c t i o n  i s  s u p p o r t e d  b y  o t h e r  

s t a t u t o r y  i n d i c i a  o f  l e g i s l a t i v e  i n t e n t ,  s u c h  a s  t h e  u s e  o f  

d i f f e r e n t  t e r m i n o l o g y  t h a n  i s  u s e d  i n  a n o t h e r  p o r t i o n  o f  t h e  

same C h a p t e r  t o  a c h i e v e  a d i f f e r e n t  r e s u l t  i n  t h e  h e a l t h  c a r e  

c o n t e x t .  I t  i s  l i k e w i s e  s u p p o r t e d  b y  t h e  l a c k  o f  a n y  s t a t u t o r y  

m e c h a n i s m  t o  s o l v e  p r o b l e m s  w h i c h  i n e v i t a b l y  a r i s e  u n d e r  t h e  

o p p o s i t e  c o n s t r u c t i o n .  

W h e t h e r  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  

i s  v i e w e d  a l o n e  o r  i n  c o n j u n c t i o n  w i t h  o t h e r  s t a t u t o r y  

p r o v i s i o n s ,  a n d  w h e t h e r  i t  i s  c o n s i d e r e d  s o l e l y  o n  i t s  own 

l a n g u a g e  o r  r e s o r t  i s  made  t o  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n ,  

t h e  r e s u l t  i s  t h e  same. T h e  d e d u c t i b l e  u n d e r  a P I P  p o l i c y  m u s t  

b e  s u b t r a c t e d  a f t e r  a p p l i c a t i o n  o f  c o i n s u r a n c e  p e r c e n t a g e s ,  n o t  

b e f o r e .  

ARGUMENT 

THE WORDS "BENEFITS OTHERWISE DUE" CONTAINED 
I N  SECTION 6 2 7 . 7 3 9 ( 2 ) f  FLORIDA STATUTES 
( 1 9 8 3 ) ,  REFER TO THE PERCENTAGES OF MEDICAL 
BILLS AND LOST WAGES WHICH WOULD BE PAID I N  
THE ABSENCE OF A  DEDUCTIBLE. 

T h e  i s s u e  p r e s e n t e d  i s  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  

t h e  s t a t u t o r y  l a n g u a g e  o f  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) ,  a s  i t  a p p l i e s  t o  t h e  f a c t s  o f  t h i s  p a r t i c u l a r  case.  

T h a t  s t a t u t e  p r o v i d e s :  

I n s u r e r s  s h a l l  o f f e r  t o  e a c h  a p p l i c a n t  
a n d  t o  e a c h  p o l i c y h o l d e r ,  u p o n  t h e  r e n e w a l  
o f  a n  e x i s t i n g  p o l i c y ,  d e d u c t i b l e s ,  i n  
a m o u n t s  o f  $ 2 5 0 ,  $ 5 0 0 ,  $ 1 , 0 0 0 ,  a n d  $ 2 , 0 0 0 ,  
s u c h  a m o u n t  t o  b e  d e d u c t e d  f r o m  t h e  b e n e f i t s  
o t h e r w i s e  d u e  e a c h  D e r s o n  s u b j e c t  t o  t h e  
d e d u c t i o n .  H o w e v e r ,  & t h i s  s u b s e c t i o n  s h a l l  
n o t  b e  a p p l i e d  t o  r e d u c e  t h e  a m o u n t  o f  a n y  



b e n e f i t s  r e c e i v e d  i n  a c c o r d a n c e  w i t h  
s .  6 2 7 . 7 3 6 ( 1 )  ( c )  . 2  

More s p e c i f i c a l l y ,  t h e  i s s u e  b e f o r e  t h i s  C o u r t  i s  what  

c o n s t i t u t e s  t h e  " b e n e f i t s  o t h e r w i s e  due"  f rom which t h e  s t a t u t e  

r e q u i r e s  t h e  d e d u c t i o n  t o  be  made. 

T h a t  q u e s t i o n  i s  r e a d i l y  an swered  s i m p l y  by r e f e r r i n g  

t o  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  T h a t  s e c t i o n  

p r o v i d e s :  

(1) R E Q U I R E D  BENEFITS. - E v e r y  i n s u r a n c e  
p o l i c y  comply ing  w i t h  t h e  s e c u r i t y  
r e q u i r e m e n t s  o f  s .  627 .733  s h a l l  p r o v i d e  
p e r s o n a l  i n j u r y  p r o t e c t i o n  t o  t h e  named 
i n s u r e d ,  r e l a t i v e s  r e s i d i n g  i n  t h e  same 
h o u s e h o l d ,  p e r s o n s  o p e r a t i n g  t h e  i n s u r e d  
motor  v e h i c l e ,  p a s s e n g e r s  i n  s u c h  motor  
v e h i c l e ,  and o t h e r  p e r s o n s  s t r u c k  by  s u c h  
motor  v e h i c l e  and s u f f e r i n g  b o d i l y  i n j u r y  
w h i l e  n o t  a n  o c c u p a n t  o f  a  s e l f - p r o p e l l e d  
v e h i c l e ,  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  
s u b s e c t i o n  ( 2 )  and p a r a g r a p h  ( 4 )  ( d l ,  t o  a  
l i m i t  o f  $10,000 f o r  l o s s  s u s t a i n e d  by a n y  
s u c h  p e r s o n  a s  a  r e s u l t  of  b o d i l y  i n j u r y ,  
s i c k n e s s ,  d i s e a s e ,  o r  d e a t h  a r i s i n g  o u t  o f  
t h e  o w n e r s h i p ,  m a i n t e n a n c e ,  o r  u s e  o f  a  
mo to r  v e h i c l e  a s  f o l l o w s :  

( a )  M e d i c a l  b e n e f i t s .  - E i g h t y  p e r c e n t  
o f  a l l  r e a s o n a b l e  e x p e n s e s  f o r  n e c e s s a r y  
m e d i c a l ,  s u r g i c a l ,  X-ray,  d e n t a l ,  a n d  
r e h a b i l i t a t i v e  s e r v i c e s ,  i n c l u d i n g  
p r o s t h e t i c  d e v i c e s ,  and n e c e s s a r y  ambu lance ,  
h o s p i t a l ,  and  n u r s i n g  s e r v i c e s .  Such 
b e n e f i t s  s h a l l  a l s o  i n c l u d e  n e c e s s a r y  
r e m e d i a l  t r e a t m e n t  and s e r v i c e s  r e c o g n i z e d  
and  p e r m i t t e d  unde r  t h e  l a w s  o f  t h e  s t a t e  
f o r  a n  i n j u r e d  p e r s o n  who r e l i e s  upon 
s p i r i t u a l  means t h r o u g h  p r a y e r  a l o n e  f o r  
h e a l i n g ,  i n  a c c o r d a n c e  w i t h  h i s  r e l i g i o u s  
b e l i e f s .  

2 ~ e c t i o n  6 2 7 . 7 3 6 ( 1 )  ( c )  p r o v i d e s  f o r  f u n e r a l  e x p e n s e s ,  n o t  t o  
e x c e e d  $1 ,750  p e r  i n d i v i d u a l .  



(b) Disability benefits. - Sixty 
percent of any loss of gross income and loss 
of earnins cawacitv Der individual from in- 
ability to work proximately caused by the in- 
jury sustained by the injured person, plus 
all expenses reasonably incurred in obtaining 
from others ordinary and necessary services 
in lieu of those that, but for the injury, 
the injured person would have performed with- 
out income for the benefit of his household. 
All disability benefits payable under this 
provision shall be paid not less than every 
2 weeks. 

(c) Funeral, burial, or cremation 
benefits. - Funeral, burial, or cremation 
expenses in an amount not to exceed $1,750 
per individual. The insurer may pay such 
benefits to the executor or administrator of 
the deceased, to any of the deceased's rela- 
tives by blood or legal adoption or connec- 
tion by marriage, to any person appearing to 
the insurer to be equitably entitled thereto, 
or to any person who has incurred expenses 
for the burial of the deceased. 

The "benefits" referred to in Section 627.739(2) are, patently, 

the "required benefits" mandated by Section 627.736(1), Florida 

Statutes (1983). Any doubt that such reference is the 

legislative intent is quickly removed by noting the statute's 

proscription against applying the deductibles "to reduce the 

amount of any benefits received in accordance with 

s.627.736(1)(~)." These benefits are "due," under section 

627.736(4), Florida Statutes (1983) (captioned "~enefits; When 

Due"), as the loss accrues and upon receipt of reasonable proof 

of the loss. The statutes are extremely clear on their face. 
3 

3 ~ e  are astounded at the Academy's statement (~rief at 3) that 
the statute "is silent with regard to the method of calculating 
PIP benefits due," and hence that help must be sought outside 
the terms of the statute. Section 627.739(2), Florida Statutes 
(1983) plainly requires "such amount [the deductible] to be 

(Footnote continued on next page.) 



The point becomes apparent when one considers a PIP 

policy without a deductible as being a policy with a deductible 

of zero dollars. In that situation, the "benefits otherwise 

due" are those specified in Section 627.736(1), Florida 

Statutes (1983): 80% of reasonable medical expenses4 and 60% 

of lost wages, up to policy limits. Thus, if an individual 

with PIP coverage containing no deductible is involved in an 

accident and sustains damages of $5,000 in reasonable and 

necessary medical expenses and $5,000 in lost wages, the 

benefits which are due him under his policy, as required by 

section 627.736(1), Florida Statutes (19831, are $7,000 (80% of 

the $5,000 in medical expenses plus 60% of the $5,000 in lost 

wages 1 .  If the same individual has a PIP policy with a 

$2,000 deductible, the language of Section 627.739(2), Florida 

(Footnote No. 3 continued) deducted from the benefits 
otherwise due." Section 627.736(1), Florida Statutes (19831, 
plainly sets forth what beneits are to be paid in the absence 
of a deductible -- the benefits otherwise due. 

4 ~ o r  simplicity, we will generally refer to the benefits 
payable under Section 627.736(1) (a), Florida Statute, (19831, 
as being for "medical expenses" or "reasonable medical 
expenses" and to the benefits payable under Section 
627.736(1)(b), Florida Statutes (19831, as being for "lost 
wages." 

5~ince, as noted above, funeral expenses are not subject to a 
deductible, and are paid in full up to the statutory amount, 
they will be disregarded hereafter in this brief. 

6 ~ o r  simplicity, we will assume that the total amounts all 
become due at the same time. In actuality, of course, proofs 
of loss are submitted over a period of time. As discussed 
infra, that simple fact reveals one of the flaws in 
Petitioner's theory of statutory construction. 

7 ~ n  order to avoid the potential distraction of including an 
explanation of each mathematical computation used in an example 

( Footnote continued on next page ) 



S t a t u t e s  ( 1 9 8 3 ) ,  c l e a r l y  a n d  u n e q u i v o c a l l y  p r o v i d e s  f o r  " s u c h  

a m o u n t  [ $ 2 , 0 0 0 1  t o  b e  d e d u c t e d  f r o m  t h e  b e n e f i t s  o t h e r w i s e  d u e  

[ $ 7 , 0 0 0 1  e a c h  p e r s o n  s u b j e c t  t o  t h e  d e d u c t i o n "  -- h e  i s  

e n t i t l e d  t o  $ 5 , 0 0 0 .  8  

I n  s h o r t ,  t h e  i n t e r a c t i o n  o f  S e c t i o n s  6 2 7 . 7 3 6 ( 1 )  a n d  

6 2 7 . 7 3 9 (  2 )  c l e a r l y  a n d  u n e q u i v o c a l l y  r e q u i r e s  t h a t  t h e  

i n s u r a n c e  p a y m e n t  i s  t o  b e  i n i t i a l l y  c a l c u l a t e d  u n d e r  t h e  

" R e q u i r e d  B e n e f i t s "  c o i n s u r a n c e  f o r m u l a  se t  f o r t h  i n  S e c t i o n  

6 2 7 . 7 3 6 ( 1 ) ,  t h e r e b y  p r o d u c i n g  t h e  a m o u n t  w h i c h  c o n s t i t u t e s  t h e  

" b e n e f i t s  o t h e r w i s e  d u e ,  " a n d  t h e n  s u b t r a c t i n g  f r o m  t h o s e  

" b e n e f i t s  o t h e r w i s e  d u e "  t h e  a m o u n t  o f  t h e  s e l e c t e d  

d e d u c t i b l e .  Where ,  a s  i n  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  t h e  l a n g u a g e  of  a 

s t a t u t e  i s  s o  p l a i n  a n d  u n a m b i g u o u s  a s  t o  l e a v e  n o  room f o r  

c o n s t r u c t i o n ,  t h e  c o u r t s  p r e s u m e  t h a t  t h e  ~ e g i s l a t u r e  m e a n t  

w h a t  i t  s a i d ,  a n d  w i l l  n o t  d e p a r t  f r o m  t h e  l e g i s l a t i v e  

l a n g u a g e .  S t a t e  e x  r e l .  F l o r i d a  J a i  A l a i ,  I n c .  v .  S t a t e  R a c i n g  

Comm., 1 1 2  S o . 2 d  8 2 5  ( F l a .  1 9 5 9 )  ; B r o o k s  v .  A n a s t a s i a  M o s q u i t o  

C o n t r o l  D i s t . ,  1 4 8  S o . 2 d  6 4  ( F l a .  1st DCA 1 9 6 3 ) .  

( F o o t n o t e  No. 7  c o n t i n u e d  ) o f  t h e  s t a t u t e ' s  o p e r a t i o n  i n  
t h i s  b r i e f ,  we h a v e  i n c l u d e d ,  a s  a n  A p p e n d i x ,  a n  e x p l a n a t i o n  o f  
e a c h  s u c h  c o m p u t a t i o n ,  a n d  w i l l  p r o v i d e  t h e  C o u r t  w i t h  f o o t n o t e  
r e f e r e n c e s  i n  e a c h  s u c h  i n s t a n c e .  

8 ~ h e  Academy u s e s  a t e c h n i q u e  o f  a s s u m i n g  t h e  i n t e n d e d  a n s w e r  
t o  claim ( B r i e f  a t  4-5)  t h a t  o n l y  t h e i r  v e r s i o n  o f  t h e  
c a l c u l a t i o n  " c h e c k s  o u t "  m a t h e m a t i c a l l y .  A s  t h e  C o u r t  w i l l  see 
i n  e x a m i n i n g  t h e  v a r i o u s  c a l c u l a t i o n s  s e t  f o r t h  i n  t h i s  b r i e f  
a n d  i t s  a p p e n d i x ,  t h e  m a t h e m a t i c s  " c h e c k  o u t "  ( i n  t h e  s e n s e  o f  
b e i n g  a r i t h m a t i c a l l y  c o r r e c t )  b o t h  w a y s .  The  q u e s t i o n  i s  n o t  
o n e  o f  m a t h e m a t i c s ,  b u t  o f  d e t e r m i n i n g  w h a t  t h e  s t a t u t e  s a y s .  



T h e  p o s i t i o n  e s p o u s e d  b y  P e t i t i o n e r  i n  t h i s  case,  we 

s u b m i t ,  w o u l d  c a l l  f o r  a j u d i c i a l  r e w r i t i n g  o f  S e c t i o n  

6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  i n  o r d e r  t o  s p e c i f y  t h a t  

t h e  d e d u c t i b l e  a m o u n t  w o u l d  b e  a p p l i e d  t o  - a l l  m e d i c a l  e x p e n s e s  

a n d  l o s t  w a g e s ,  n o t  j u s t  t h e  p e r c e n t a g e s  w h i c h  t h e  s t a t u t e  

s p e c i f i e s  a s  " R e q u i r e d  B e n e f i t s . "  P e t i t i o n e r  o v e r l o o k s  t h e  

f a c t  t h a t  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  r e q u i r e s  

t h e  d e d u c t i b l e  a m o u n t  " t o  b e  d e d u c t e d  f r o m  t h e  b e n e f i t s  

o t h e r w i s e  d u e , "  - n o t  f r o m  " t h e  a m o u n t  o f  m e d i c a l  e x p e n s e s  a n d  

l o s t  w a g e s  s u s t a i n e d . "  AS d i s c u s s e d  a b o v e ,  t h e  L e g i s l a t u r e  h a s  

c l e a r l y  c h o s e n  n o t  t o  s u b t r a c t  t h e  d e d u c t i b l e  f r o m  t h e  g r o s s  

l o s s ,  b u t  r a t h e r  t o  s u b t r a c t  i t  f r o m  t h e  b e n e f i t s  w h i c h  w o u l d  

h a v e  b e e n  p a i d  h a d  n o  d e d u c t i b l e  b e e n  s e l e c t e d .  

T h e  Academy p o i n t s  o u t  ( B r i e f  a t  8 )  t h e  f u n d a m e n t a l  

m i s p e r c e p t i o n  t h e y  s h a r e  w i t h  P e t i t i o n e r  when  t h e y  a s s e r t  t h a t  

a d e d u c t i b l e  i s  n o r m a l l y  c o n s i d e r e d  t o  b e  " a n  a m o u n t  t o  b e  

d e d u c t e d  f r o m  t h e  c la im."  What  i s  a n  i n s u r e d ' s  claim u n d e r  t h e  

P I P  s t a t u t e s ?  I t  i s  h i s  e n t i t l e m e n t  t o  b e  p a i d  8 0 %  o f  h i s  

m e d i c a l  e x p e n s e s  a n d  - 60% o f  h i s  l o s t  w a g e s .  I t  i s  n o t  a c la im 

f o r  t h e  e n t i r e t y  o f  t h o s e  m e d i c a l  e x p e n s e s  a n d  l o s t  w a g e s ,  b u t  

a claim f o r  t h e  s t a t u t o r y  p e r c e n t a g e s .  I t  i s  f r o m  t h a t  a m o u n t ,  

a f t e r  t h e  c o i n s u r a n c e  p e r c e n t a g e  i s  a p p l i e d ,  t h a t  t h e  

d e d u c t i b l e  i s ,  a n d  s h o u l d  b e ,  s u b t r a c t e d .  T h e  s t a t u t e  s a y s  

p r e c i s e l y  t h a t .  9  

9 ~ h e  e x t e n t  t o  w h i c h  t h e  P e t i t i o n e r  ' s  s u g g e s t i o n s  t o r t u r e  t h e  
s t a t u t o r y  l a n g u a g e  i s  s e e n  i n  t h e  A c a d e m y ' s  s t a t e m e n t  ( B r i e f  a t  
8 )  t h a t :  " ' B e n e f i t s  o t h e r w i s e  d u e '  m e a n s  8 0 %  o f  t h e  b i l l s  

( F o o t n o t e  c o n t i n u e d  o n  n e x t  p a g e .  ) 



When t h e  s t a t u t o r y  l a n g u a g e  is c l e a r  a n d  unambiguous ,  

t h e r e  i s  no  o c c a s i o n  f o r  r e s o r t  t o  r u l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n .  l o  R e i n 0  v .  S t a t e ,  352 So .2d  853  la. 1 9 7 7 ) :  

S t a t e  v .  Egan,  So.  2d W h i t e  v .  C a m p b e l l ,  

So.2d 66 ( F l a .  4 t h  DCA 1 9 6 8 ) .  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) ,  is  c l e a r  on  i t s  f a c e :  t h e  amount p a y a b l e  t o  a  

P I P  i n s u r e d  whose p o l i c y  h a s  a  d e d u c t i b l e  is  c a l c u l a t e d  by 

c o m p u t i n g  t h e  b e n e f i t s  which  would b e  p a y a b l e  i f  t h e r e  were no 

d e d u c t i b l e ,  a n d  t h e n  s u b t r a c t i n g  t h e  d e d u c t i b l e  amount f r o m  

t h a t  f i g u r e .  

P e t i t i o n e r  o b s e r v e s  ( B r i e f  a t  1 6 )  t h a t  i t  h a s  n o t  

f o u n d  anywhere  e l s e  i n  t h e  I n s u r a n c e  Code a  s t a t u t e  p e r m i t t i n g  

a  d e d u c t i b l e  t o  b e  s u b t r a c t e d  f r o m  t h e  b e n e f i t s  p a y a b l e ,  r a t h e r  

( F o o t n o t e  No. 9  c o n t i n u e d )  r e m a i n i n g  a f t e r  t h e  d e d u c t i b l e  
h a s  b e e n  p a i d . "  The s t a t u t e  i t s e l f  s a y s  t h a t  t h e  d e d u c t i b l e  i s  
" t o  b e  d e d u c t e d  f r o m  t h e  b e n e f i t s  o t h e r w i s e  d u e . "  I f  t h e  
Academy I s  d e f i n i t i o n  i s  " p l u g g e d  i n "  t o  t h e  s t a t u t o r y  l a n g u a g e ,  
t h e  d e d u c t i b l e  i s  s u b t r a c t e d  twice -- o n c e  i n  d e t e r m i n i n g  t h e  
" b e n e f i t s  o t h e r w i s e  d u e "  u n d e r  t h e i r  d e f i n i t i o n ,  and  a g a i n  i n  
s u b t r a c t i n g  t h e  d e d u c t i b l e  f r o m  t h a t  amount .  F o r  i n s t a n c e ,  i f  
a n  i n d i v i d u a l  w i t h  $5 ,000  i n  m e d i c a l  e x p e n s e s  had a  $ 2 , 0 0 0  
d e d u c t i b l e ,  t h e  Academy ' s  d e f i n i t i o n  o f  " b e n e f i t s  o t h e r w i s e  
d u e "  would e q u a l  $ 2 , 4 0 0  ( 8 0 %  o f  t h e  $ 3 , 0 0 0  r e m a i n i n g  a f t e r  t h e  
$2 ,000  d e d u c t i b l e ) .  The s t a t u t e  would t h e n  r e q u i r e  t h a t  t h e  
d e d u c t i b l e  ( $ 2 , 0 0 0 )  "be  d e d u c t e d  f r o m  t h e  b e n e f i t s  o t h e r w i s e  
d u e , 1 r  w h i c h ,  by t h e  Academy ' s  d e f i n i t i o n  would l e a v e  o n l y  $400 
t o  be  p a i d  by t h e  i n s u r e r  ( $ 2 , 4 0 0  " b e n e f i t s  o t h e r w i s e  due"  
u n d e r  t h e i r  d e f i n i t i o n  l e s s  $2 ,000  d e d u c t i b l e ) .  We d o u b t  t h a t  
t h e  Academy i n t e n d e d  t h a t  r e s u l t .  

l o ~ h e  o n l y  a m b i g u i t y  i n v o l v e d  i n  t h i s  c a u s e  i s  o n e  which  
p e t i t i o n e r ' s  t h e o r y  would  p e r f o r c e  i n t r o d u c e  i n t o  i t .  
P e t i t i o n e r  would s u b t r a c t  t h e  d e d u c t i b l e  f r o m  t h e  g r o s s  l o s s ,  
a n d  t h e n  a p p l y  t h e  c o i n s u r a n c e  p e r c e n t a g e s  o f  S e c t i o n  
6 2 7 . 7 3 6 ( 1 )  t o  t h e  r e s u l t i n g  f i g u r e .  A s  d i s c u s s e d  i n  some 
d e t a i l  i n f r a ,  s u c h  a  p r o c e d u r e  would  i n t r o d u c e  a  p r o b l e m  t h e  
s t a t u t e  d o e s  n o t  a d d r e s s :  how t o  a p p o r t i o n  t h e  d e d u c t i b l e  
amount i n  a  s i t u a t i o n  w h e r e  b o t h  wage l o s s e s  and  m e d i c a l  
e x p e n s e s  a r e  i n v o l v e d .  



t h a n  f r o m  t h e  amoun t  o f  t h e  l o s s .  I n  s o  a r g u i n g ,  P e t i t i o n e r  

a o v e r l o o k s  t h e  f a c t  t h a t  C h a p t e r  627  c o n t a i n s  a n o t h e r  p r o v i s i o n  

i n  w h i c h  t h e  L e g i s l a t u r e  h a s  c l e a r l y  s p e c i f i e d  p r e c i s e l y  t h e  

r e s u l t  P e t i t i o n e r  seeks h e r e  -- t h a t  c o i n s u r a n c e  p e r c e n t a g e s  

a re  t o  b e  a p p l i e d  a f t e r  a p p l i c a t i o n  o f  t h e  d e d u c t i b l e  -- b u t  

h a s  d o n e  s o  i n  l a n g u a g e  w h o l l y  d i f f e r e n t  t h a n  t h a t  o f  S e c t i o n  

6 2 7 . 7 3 9 (  2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

S e c t i o n  6 2 7 . 6 4 9 8 (  5 )  ( b ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  a 

p a r t  o f  t h e  S t a t e  C o m p r e h e n s i v e  H e a l t h  A s s o c i a t i o n  A c t ,  

p r o v i d e s  t h a t ,  a s  t o  m a j o r  m e d i c a l  i n s u r a n c e  i s s u e d  u n d e r  t h a t  

A c t ,  " i f  t h e  c o v e r e d  c o s t s  i n c u r r e d  b y  t h e  e l i g i b l e  p e r s o n  

e x c e e d  t h e  d e d u c t i b l e  f o r  m a j o r  m e d i c a l  e x p e n s e  c o v e r a g e  

s e l e c t e d  by  t h e  p e r s o n  i n  a p o l i c y  y e a r ,  t h e  p l a n  s h a l l  p a y  a t  

l e a s t  8 0  p e r c e n t  o f  a n y  a d d i t i o n a l  c o v e r e d  c o s t s  i n c u r r e d  b y  

t h e  p e r s o n  d u r i n g  t h e  p o l i c y  y e a r .  111' L i k e  t h e  No-Fau l t  A c t ,  

t h e  S t a t e  C o m p r e h e n s i v e  H e a l t h  A s s o c i a t i o n  A c t  p e r m i t s  a c h o i c e  

o f  d e d u c t i b l e s  - i n  t h a t  A c t ,  $ 1 , 0 0 0  o r  $ 1 , 5 0 0  o r  $ 2 , 0 0 0 .  

S e c t i o n  6 2 7 . 6 4 9 8 (  5 )  ( a ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

A s i d e - b y - s i d e  c o m p a r i s o n  o f  t h e  t w o  s t a t u t e s  

d e m o n s t r a t e s  t h e  l e g i s l a t i v e  i n t e n t  t o  r e a c h  e n t i r e l y  d i f f e r e n t  

r e s u l t s  i n  t h e  two  s i t u a t i o n s :  

l l s i m i l a r  w o r d i n g  p r o v i d i n g  f o r  c o i n s u r a n c e  p e r c e n t a g e s  t o  b e  
a p p l i e d  o n l y  a f t e r  s a t i s f a c t i o n  o f  a d e d u c t i b l e  amount  may b e  
f o u n d  i n  S e c t i o n  6 2 7 . 6 1 7 6 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 )  a n d  i n  
S e c t i o n  6 2 7 . 6 5 7 3 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  B o t h  s t a t u t e s  d e a l  
w i t h  h e a l t h  i n s u r a n c e .  



S e c t i o n  6 2 7 . 6 4 9 8 (  5 )  ( b )  

"... i f  t h e  c o v e r e d  c o s t s  
i n c u r r e d  b y  t h e  e l i g i b l e  
p e r s o n  e x c e e d  t h e  d e d u c t i b l e  
f o r  m a j o r  m e d i c a l  e x p e n s e  
c o v e r a g e  s e l e c t e d  b y  t h e  
p e r s o n  i n  a p o l i c y  y e a r ,  t h e  

S e c t i o n  6 2 7 . 7 3 9 (  2 )  

t1 . . . d e d u c t i b l e s ,  i n  t h e  

a m o u n t s  o f  $ 2 5 0 ,  $ 5 0 0 ,  $ 1 , 0 0 0  
a n d  $ 2 , 0 0 0 ,  s u c h  a m o u n t  t o  b e  
d e d u c t e d  f r o m  t h e  b e n e f i t s  
o t h e r w i s e  d u e  e a c h  p e r s o n  
s u b j e c t  t o  t h e  d e d u c t i o n . "  

p l a n  s h a l l  p a y  a t  l e a s t  8 0  
p e r c e n t  o f  a n y  a d d i t i o n a l  
c o v e r e d  c o s t s  i n c u r r e d  b y  
t h e  p e r s o n  d u r i n g  t h e  p o l i c y  
y e a r  ." 

S e c t i o n  6 2 7 . 6 4 9 8 ( 5 ) ( b )  p l a i n l y  p r o v i d e s  f o r  8 0 %  

c o i n s u r a n c e  o n c e  c o v e r e d  c o s t s  h a v e  e x c e e d e d  t h e  d e d u c t i b l e  

i e  t h e  d e d u c t i b l e  a p p l i e s  f i r s t ,  t h e n  t h e  c o i n s u r a n c e  

f a c t o r  i s  app l i ed  t o  t h e  " c o v e r e d  c o s t s "  w h i c h  " e x c e e d  t h e  

d e d u c t i b l e " ) .  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  o n  t h e  o t h e r  h a n d ,  p l a i n l y  

p r o v i d e s  t h a t  t h e  d e d u c t i b l e  i s  t o  b e  s u b t r a c t e d  f r o m  t h e  

b e n e f i t s  t o  b e  p a i d ,  a f i g u r e  c a l c u l a t e d  b y  f i r s t  a p p l y i n g  t h e  

c o i n s u r a n c e  p e r c e n t a g e s  o f  S e c t i o n  6 2 7 . 7 3 6 ( 1 )  i e .  , " s u c h  

a m o u n t "  ( t h e  d e d u c t i b l e )  i s  d e d u c t e d  f r o m  t h e  " b e n e f i t s  

o t h e r w i s e  d u e , "  n o t  f r o m  " c o v e r e d  c o s t s "  w h i c h  " e x c e e d  t h e  

d e d u c t i b l e " ) .  

T h i s  s t a t u t e ,  u n l i k e  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 1 ,  p l a i n l y  a n d  e x p r e s s l y  p r o v i d e s  t h a t  

c o i n s u r a n c e  p a y m e n t s  ( i n  a h e a l t h  c a r e  c o n t e x t )  a r e  t o  b e  

a p p l i e d  a f t e r  s u b t r a c t i o n  o f  t h e  d e d u c t i b l e  a m o u n t .  I n  S e c t i o n  

6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  o n  t h e  o t h e r  h a n d ,  t h e  

L e g i s l a t u r e  h a s  u s e d  e n t i r e l y  d i f f e r e n t  p h r a s e o l o g y  w h i c h  

e x p r e s s e s  j u s t  t h e  o p p o s i t e  t h o u g h t .  Had t h e  L e g i s l a t u r e  

i n t e n d e d ,  a s  P e t i t i o n e r  c la ims,  t h a t  t h e  c o i n s u r a n c e  a m o u n t s  



set  f o r t h  i n  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  were 

t o  b e  a p p l i e d  a f t e r ,  r a t h e r  t h a n  b e f o r e ,  s u b t r a c t i o n  o f  t h e  

d e d u c t i b l e ,  i t  c o u l d  e a s i l y  h a v e  s o  s t a t e d  b y  u s i n g  t e r m i n o l o g y  

much l i k e  i t  u s e d  i n  S e c t i o n  6 2 7 . 6 4 9 8 ( 5 ) ( b ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) .  I t  d i d  n o t .  The  u s e  b y  t h e  L e g i s l a t u r e  o f  c e r t a i n  

l a n g u a g e  i n  o n e  i n s t a n c e  a n d  w h o l l y  d i f f e r e n t  l a n g u a g e  i n  

a n o t h e r  ( e s p e c i a l l y  w h e r e  b o t h  a r e  i n  t h e  same c h a p t e r )  

i n d i c a t e s  t h a t  d i f f e r e n t  r e s u l t s  were i n t e n d e d ,  a n d  t h e  c o u r t s  

h a v e  s o  p r e s u m e d .  S e e ,  D e p a r t m e n t  o f  P r o f e s s i o n a l  R e g u l a t i o n  

v .  D u r r a n i ,  4 5 5  S o . 2 d  5 1 5  ( F l a .  1st DCA 1 9 8 4 ) ;  O c a s i o  v .  B u r e a u  

o f  Crimes C o m p e n s a t i o n ,  4 0 8  S o . 2 d  7 5 1  ( F l a .  3 d  DCA 1 9 8 2 ) .  

Here, t h e  l a n g u a g e  u s e d  i n  S e c t i o n  6 2 9 . 7 3 9 ( 2 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) ,  i s  w h o l l y  d i f f e r e n t  t h a n  t h e  l a n g u a g e  i n  

S e c t i o n  6 2 7 . 6 4 9 8 ( 5 ) ( b ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  E v e n  i f  t h e  

l a n g u a g e  o f  S e c t i o n  6 2 7 . 7 3 9 (  21 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  were 

n o t  o n  i t s  f a c e  c l e a r  a n d  u n e q u i v o c a l ,  c o n t r a s t i n g  t h a t  

l a n g u a g e  w i t h  t h e  L e g i s l a t u r e ' s  c h o i c e  o f  terms i n  t h i s  h e a l t h  

i n s u r a n c e  p r o v i s i o n  d e m o n s t r a t e s  t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  

a d i f f e r e n t  r e s u l t  u n d e r  S e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) .  T h a t  r e s u l t  i s ,  p l a i n l y ,  h a v i n g  t h e  d e d u c t i b l e  a m o u n t s  

a p p l i e d  t o  t h e  " b e n e f i t s  o t h e r w i s e  d u e "  e .  , t h e  8 0 %  o f  

m e d i c a l  e x p e n s e s  a n d  6 0 %  o f  l o s t  w a g e s  w h i c h  S e c t i o n  

6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  sets  f o r t h  a s  " R e q u i r e d  

B e n e f i t s f f  u n d e r  a P I P  p o l i c y ) .  

I f  r e s o r t  t o  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  i s  made ,  

d e s p i t e  t h e  c l a r i t y  o f  t h e  s t a t u t o r y  l a n g u a g e ,  t h e  C o u r t  s h o u l d  

s t a r t  w i t h  t h e  p r i m a r y  g u i d e  t o  s t a t u t o r y  i n t e r p r e t a t i o n  -- t h e  



i n t e n t  a n d  p u r p o s e  o f  t h e  L e g i s l a t u r e .  Tyson  v .  L a n i e r ,  1 5 6  

S o . 2 d  8 3 3  ( F l a .  1 9 6 3 ) .  The  l e g i s l a t i v e  i n t e n t  is  t h e  p o l e s t a r  

by  w h i c h  t h e  c o u r t s  m u s t  be g u i d e d ,  s i n c e  i t  is t h e  e s s e n c e  a n d  

v i t a l  f o r c e  b e h i n d  t h e  l a w .  D e l t o n a  C o r p .  v .  F l o r i d a  P u b l i c  

S e r v i c e  C o m m i s s i o n ,  2 2 0  S o . 2 d  9 0 5  ( F l a .  1 9 6 9 ) :  Dade Fed .  S  & L  

A s s ' n .  v .  Miami T i t l e  a n d  A b s t r a c t  D i v . ,  217 S o . 2 d  8 7 3   la. 3d 

D C A  1 9 6 9 ) .  One o f  t h e  m a i n  l e g i s l a t i v e  p u r p o s e s  i n  e n a c t i n g  

o u r  N o - F a u l t  Law was a r e d u c t i o n  i n  a u t o  i n s u r a n c e  p r e m i u m s .  

I n d u s t r i a l  F i r e  & Cas. I n s .  Co. v .  Kwech in ,  4 4 7  So .2d  1 3 3 7 ,  

1 3 3 9  ( F l a .  1 9 8 3 ) ;  L a s k y  v .  S t a t e  Farm I n s .  Co. ,  296 S o . 2 d  9 ,  1 6  

( F l a .  1 9 7 4 ) .  P l a i n l y ,  a s t a t u t o r y  i n t e r p r e t a t i o n  w h i c h  

i n c r e a s e s  t h e  amoun t  o f  P I P  b e n e f i t s  p a i d  w i l l  n e c e s s a r i l y  

i n c r e a s e  t h e  amoun t  o f  premium w h i c h  m u s t  be c h a r g e d  i n  o r d e r  

t o  make t h o s e  i n c r e a s e d  p a y m e n t s ,  c o n t r a r y  t o  t h e  l e g i s l a t i v e  

0 i n t e n t  o f  r e d u c i n g  p remiums .  

P e t i t i o n e r ' s  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  a l s o  f a i l s  

t o  come t o  g r i p s  w i t h  a n o t h e r  p r o b l e m .  l2 R e v e r t i n g  t o  t h e  

e a r l i e r  e x a m p l e  o f  a n  i n s u r e d  w i t h  a $ 2 , 0 0 0  d e d u c t i b l e  P I P  

p o l i c y ,  $ 5 , 0 0 0  i n  m e d i c a l  e x p e n s e s  a n d  $ 5 , 0 0 0  i n  l o s t  w a g e s ,  

P e t i t i o n e r  wou ld  d e d u c t  t h e  $ 2 , 0 0 0  f r o m  t h e  $ 1 0 , 0 0 0  i n  c o m b i n e d  

m e d i c a l  e x p e n s e s  a n d  l o s t  w a g e s ,  a n d  t h e n  a p p l y  t h e  c o i n s u r a n c e  

p e r c e n t a g e s .  Bu t  t h e  p e r c e n t a g e s  a r e  d i f f e r e n t :  8 0 %  o f  m e d i c a l  

e x p e n s e s  a r e  c o v e r e d  a n d  o n l y  60% o f  l o s t  w a g e s .  Is t h e  

d e d u c t i b l e  t o  b e  a p p l i e d  i n  a n  p r o  r a t a  f a s h i o n  ( i n  w h i c h  c a s e ,  

1 2 1 n  f a i r n e s s  t o  t h e  p a r t i e s ,  w e  p o i n t  o u t  t h a t  t h e  p r o b l e m  
d o e s  n o t  a r i s e  w h e r e ,  a s  i n  t h i s  case,  o n l y  m e d i c a l  e x p e n s e s  
a r e  i n v o l v e d ,  o r  w h e r e  o n l y  l o s t  w a g e s  a r e  i n v o l v e d .  R a t h e r ,  
i t  o c c u r s  w h e r e  b o t h  e l e m e n t s  a r e  i n v o l v e d .  



under  P e t i t i o n e r ' s  t h e o r y ,  $5,600 would be p a y a b l e ) ,  o r  i s  i t  

a t o  be  a p p l i e d  f i r s t  t o  t h e  l o s t  wages ( i n  which c a s e ,  under  

P e t i t i o n e r  ' s  t h e o r y ,  $5,800 would be p a y a b l e ) ,  o r  i s  i t  t o  b e  

deduc ted  f i r s t  from t h e  med ica l  e x p e n s e s  ( i n  which c a s e ,  under  

P e t i t i o n e r ' s  t h e o r y ,  $5,400 would be p a y a b l e ) ?  p e t i t i o n e r  

p r o v i d e s  no answer ,  nor  does  t h e  s t a t u t e .  P e t i t i o n e r ' s  t h e o r y  

t h u s  i n t r o d u c e s  an a m b i g u i t y  i n t o  an o t h e r w i s e  c l e a r  

s t a t u t e .  1 4  

The f a c t  t h a t  t h e  s t a t u t e  p r o v i d e s  no answer t o  t h i s  

q u e s t i o n  i t s e l f  d e m o n s t r a t e s  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  

i n t e n d  f o r  t h e  d e d u c t i b l e  amounts t o  be  s u b t r a c t e d  p r i o r  t o  

a p p l y i n g  c o i n s u r a n c e  p e r c e n t a g e s ,  b u t  r a t h e r  i n t e n d e d  t h a t ,  a s  

t h e  s t a t u t e  p l a i n l y  s a y s ,  t h e  d e d u c t i b l e  amounts a r e  t o  be  

s u b t r a c t e d  from t h e  " b e n e f i t s  o t h e r w i s e  due ,  " a s  c a l c u l a t e d  by 

a p p l y i n g  t h e  c o i n s u r a n c e  p e r c e n t a g e s  o f  S e c t i o n  627.736 (1 ) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

1 3 ~ a l c u l a t i o n s  a r e  p rov ided  i n  Example 1 of  t h e  Appendix.  

1 4 ~ h e  p o s s i b i l i t y  of  engag ing  i n  "game-playing" i n  t h e  t i m i n g  
of s u b m i t t i n g  l o s s e s  was r e c o g n i z e d  by t h e  F o u r t h  D i s t r i c t  
Cour t  of  Appeal i n  A t l a s  Mutual I n s .  Co. v .  W o l f o r t ,  12 F.L.W.  
1175 ( F l a .  4 t h  DCA,  o p i n i o n  f i l e d  May 6,  19871,  when i t  n o t e d  
(12  F.L.W. a t  1 1 7 6 ) :  

However, W o l f o r t ' s  f o r m u l a  i s  c o m p l e t e l y  
dependent  upon which l o s s e s  happen t o  be  
s u b m i t t e d  f i r s t  t o  t h e  i n s u r e r  and l e a d s  t o  
i n c o n s i s t e n t  r e s u l t s .  To s u b s c r i b e  t o  
W o l f o r t ' s  method o f  c a l c u l a t i o n  c o u l d  g i v e  
r i s e  t o  t h e  u s e  of l o s t  wages t o  consume t h e  
d e d u c t i b l e  and t h e  s u b s e q u e n t  a p p l i c a t i o n  o f  
t h e  h i g h e r  p e r c e n t a g e  r e c o v e r a b l e  f o r  
med ica l  expenses  t o  d e t e r m i n e  t h e  amount due 
t h e  i n s u r e d .  



T h i s  a l l o c a t i o n  p r o b l e m  n o t  o n l y  c r e a t e s  a  s t a t u t o r y  

"gap ,  " i t  c r e a t e s  a  v e r i t a b l e  chasm o f  immense p r o p o r t i o n s .  

Under S e c t i o n  6 2 7 . 7 3 6 (  4 ) ,  F l o r i d a  S t a t U t e s  ( 1 9 8 3 )  , P I P  b e n e f i t s  

a r e  t o  b e  p a i d  a s  t h e y  a c c r u e  and p r o o f s  o f  l o s s  a r e  s u b m i t t e d ,  

a n d  a r e  o v e r d u e  i f  n o t  p a i d  w i t h i n  30 d a y s  t h e r e a f t e r .  T h u s ,  

e v e n  i f  t h e  d e d u c t i b l e  was t o  b e  " p r o r a t e d "  b e t w e e n  wage l o s s e s  

a n d  m e d i c a l  e x p e n s e s ,  t h e  i n s u r e r  c o u l d  n o t  know t h e  

a p p r o p r i a t e  r a t i o  u n t i l  a l l  p r o o f s  o f  l o s s  had b e e n  s u b m i t t e d ,  

a n d  h e n c e  c o u l d  n o t  d e t e r m i n e  t h e  a p p r o p r i a t e  p r o r a t i o n  a s  

p a y m e n t s  were made. F r e s h  sets o f  c a l c u l a t i o n s  would h a v e  t o  

b e  made e v e r y  t ime a  payment  was made, o r  t h e  i n s u r e r  would  

h a v e  t o  b e a r  t h e  r i s k  o f  making  a n  o v e r p a y m e n t  o r  i n c u r r i n g  t h e  

s t a t u t o r y  p e n a l t i e s  f o r  a n  u n d e r p a y m e n t .  I f  t h e  d e d u c t i b l e  i s  

s u b t r a c t e d  a f t e r  c o i n s u r a n c e  f a c t o r s  a r e  a p p l i e d ,  t h e  p r o b l e m  

s i m p l y  d o e s n ' t  a r i s e .  P r o o f s  of l o s s  a r e  " c o l l e c t e d "  u n t i l  t h e  

amount ,  a f t e r  c o i n s u r a n c e ,  e x c e e d s  t h e  d e d u c t i b l e ,  and  p a y m e n t s  

t h e n  b e g i n  p u r s u a n t  t o  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) .  

The a l l o c a t i o n  p r o b l e m  becomes e v e n  more  a p p a r e n t  when 

o n e  c o n s i d e r s  t h e  i m p a c t  o f  P e t i t i o n e r ' s  t h e o r y  o n  t h e  

p r o v i s i o n s  o f  S e c t i o n  6 2 7 . 7 3 6 ( 4 ) ( £ ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

T h a t  s t a t u t e  p r o v i d e s :  

M e d i c a l  p a y m e n t s  i n s u r a n c e ,  i f  a v a i l a b l e  i n  
a p o l i c y  o f  m o t o r  v e h i c l e  i n s u r a n c e ,  s h a l l  
p a y  t h e  p o r t i o n  o f  a n y  c l a i m  f o r  p e r s o n a l  
i n j u r y  p r o t e c t i o n  m e d i c a l  b e n e f i t s  w h i c h  i s  
o t h e r w i s e  c o v e r e d  b u t  i s  n o t  p a y a b l e  d u e  t o  
t h e  c o i n s u r a n c e  p r o v i s i o n  o f  p a r a g r a p h  
(1) ( a ) ,  r e g a r d l e s s  o f  w h e t h e r  t h e  f u l l  
amount o f  p e r s o n a l  i n j u r y  p r o t e c t i o n  
c o v e r a g e  h a s  b e e n  e x h a u s t e d .  T h e  b e n e f i t s  
s h a l l  n o t  b e  p a y a b l e  f o r  t h e  amount  o f  a n y  
deductible whlch  h a s  been  s e l e c t e d .  



U s i n g  t h e  same h y p o t h e t i c a l ,  b u t  a d d i n g  $ 1 , 0 0 0  o f  m e d i c a l  

p a y m e n t s  i n s u r a n c e  c o v e r a g e ,  t h e  i n s u r e d  w o u l d  b e  e n t i t l e d  t o  

t h e  f u l l  $ 1 , 0 0 0  o f  t h a t  c o v e r a g e  i f ,  a s  w e  c o n t e n d ,  t h e  

d e d u c t i b l e  i s  s u b t r a c t e d  a f t e r  t h e  c o i n s u r a n c e  p e r c e n t a g e s  a r e  

a p p l i e d .  l5 Under  P e t i t i o n e r ' s  t h e o r y ,  o n  t h e  o t h e r  h a n d ,  t h e  

i n s u r e d  w o u l d  r e c e i v e  $800  i n  m e d i c a l  p a y m e n t s  c o v e r a g e  i f  t h e  

d e d u c t i b l e  was p r o r a t e d ,  $ 1 , 0 0 0  i f  i t  was a p p l i e d  t o  l o s t  w a g e s  

f i r s t ,  o r  $600 i f  i t  was a p p l i e d  t o  m e d i c a l  b e n e f i t s  f i r s t .  
1 6  

I n  s h o r t ,  a d o p t i o n  o f  P e t i t i o n e r ' s  t h e o r y  i m p a c t s  o n  t h e  

p r o v i s i o n s  o f  S e c t i o n  6 2 7 . 7 3 6 (  4 )  ( f ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  

a s  w e l l  a s  S e c t i o n s  6 2 7 . 7 3 6 ( 1 )  a n d  6 2 7 . 7 3 9 (  2 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) .  F u r t h e r m o r e ,  c o m b i n i n g  t h e  v a r i a t i o n s  i n  P I P  

r e c o v e r i e s  w i t h  v a r i a t i o n s  i n  m e d i c a l  p a y m e n t  i n s u r a n c e  

r e c o v e r i e s  i n  t h e  h y p o t h e t i c a l  s i t u a t i o n  w o u l d  r e s u l t  i n  a  

t o t a l  i n s u r a n c e  r e c o v e r y  o f  e i t h e r  $ 6 , 0 0 0 ,  o r  $ 6 , 4 0 0 ,  o r  

$ 6 , 8 0 0 ,  d e p e n d i n g  o n  how t h e  d e d u c t i b l e  i s  t o  b e  a p p o r t i o n e d  

b e t w e e n  m e d i c a l  e x p e n s e s  a n d  l o s t  w a g e s .  
1 7  

P e t i t i o n e r  a r g u e s  ( B r i e f  a t  1 4 )  t h a t  t h e  D i s t r i c t  

C o u r t ' s  a p p l i c a t i o n  o f  " b e n e f i t s  o t h e r w i s e  d u e "  c r e a t e s  a  g a p  

w h e r e  m e d i c a l  e x p e n s e s  i n  e x c e s s  o f  t h e  d e d u c t i b l e  a r e  n o t  

c o v e r e d  by  e i t h e r  P I P  o r  m e d i c a l  p a y m e n t  i n s u r a n c e ,  a n d  t h a t  

t h i s  c o u l d  n o t  h a v e  b e e n  t h e  l e g i s l a t i v e  i n t e n t .  One n e e d  l o o k  

n o  f u r t h e r  t h a n  t h e  w o r d s  o f  S e c t i o n  6 2 7 . 7 3 6 ( 4 ) ( £ ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) ,  t o  see t h a t  P e t i t i o n e r  i s  w r o n g .  T h a t  

15see c a l c u l a t i o n s  i n  Example  2  o f  A p p e n d i x .  

16see c a l c u l a t i o n s  i n  Example  3  o f  A p p e n d i x .  

1 7 ~ e e  c a l c u l a t i o n s  i n  E x a m p l e  4  o f  A p p e n d i x ,  

- 1 6  - 



s t a t u t e  p r o v i d e s  t h a t  m e d i c a l  p a y m e n t s  i n s u r a n c e  " s h a l l  p a y  t h e  

a p o r t i o n  o f  a n y  claim f o r  p e r s o n a l  i n j u r y  p r o t e c t i o n  m e d i c a l  

b e n e f i t s  w h i c h  i s  o t h e r w i s e  c o v e r e d  b u t  i s  n o t  p a y a b l e  d u e  t o  

t h e  c o i n s u r a n c e  p r o v i s i o n . "  A m o u n t s  n o t  p a i d  b e c a u s e  o f  a 

d e d u c t i b l e  a r e  n o t  " o t h e r w i s e  c o v e r e d , "  a f a c t  t h e  same 

p r o v i s i o n  n o t e s  b y  e x p r e s s l y  e x c l u d i n g  f r o m  t h e  s e c t i o n  a m o u n t s  

n o t  p a i d  d u e  t o  t h e  d e d u c t i b l e .  

W h e t h e r  t h e  p r o v i s i o n s  o f  S e c t i o n s  6 2 7 . 7 3 6 ( 1 )  a n d  

6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  a re  v i e w e d  a l o n e  o r  i n  

c o n j u n c t i o n  w i t h  o t h e r  p r o v i s i o n s  o f  C h a p t e r  6 2 7 ,  i t  i s  

a p p a r e n t  t h a t  t h e  L e g i s l a t u r e  m e a n t  p r e c i s e l y  w h a t  i t  s a i d :  t h e  

d e d u c t i b l e  a m o u n t  i s  t o  b e  s u b t r a c t e d  f r o m  t h e  " b e n e f i t s  

o t h e r w i s e  d u e , "  c a l c u l a t e d  b y  u s e  o f  t h e  c o i n s u r a n c e  p r o v i s i o n s  

s e t  f o r t h  i n  t h e  " R e q u i r e d  B e n e f i t s "  s e c t i o n ,  s e c t i o n  

6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

P e t i t i o n e r  c i t e s  I n d u s t r i a l  F i r e  & Cas. I n s .  Co.  v .  

Cowan,  3 6 4  S o . 2 d  8 1 0  ( F l a .  3d  D C A  1 9 7 8 )  f o r  t h e  p r o p o s i t i o n  

t h a t  t h e  " b e n e f i t s  o t h e r w i s e  d u e "  i s  t h e  p o l i c y  l i m i t  w h e r e  

m e d i c a l  e x p e n s e s  a n d  l o s t  w a g e s  e x c e e d  p o l i c y  limits b y  m o r e  

t h a n  t h e  a m o u n t  o f  a d e d u c t i b l e .  l8 We h a v e  n o  q u a r r e l  w i t h  

1 8 p e t i t i o n e r  h a s  a l s o  a s s e r t e d  c o n £  l i c t  w i t h  I n d u s t r i a l  F i r e  o n  
t h e  b a s i s  t h a t  t h e  D i s t r i c t  C o u r t  i n  t h e  i n s t a n t  case 
a u t h o r i z e d  a " d o u b l e  d e d u c t i b l e "  b y  p e r m i t t i n g  a n  i n s u r e d  t o  
s u b t r a c t  t h e  d e d u c t i b l e  a m o u n t  f r o m  t h e  p o l i c y  l i m i t s  a s  we l l .  
P e t i t i o n e r  i s  p l a i n l y  w r o n g ,  s i n c e  ( i r r e s p e c t i v e  o f  d e d u c t i b l e s  
o r  c o i n s u r a n c e )  p e t i t i o n e r ' s  b e n e f i t s  i n  t h i s  case were 
s u b s t a n t i a l l y  b e l o w  p o l i c y  l i m i t s ,  s o  t h e  D i s t r i c t  C o u r t  n e v e r  
e v e n  r e a c h e d  t h e  q u e s t i o n ,  a s  t h e  D i s t r i c t  C o u r t  i t s e l f  
o b s e r v e d  ( s l i p  o p i n i o n  a t  4 )  i n  n o t i n g  i t s  c o n c e r n  o v e r  a 
p o l i c y  p r o v i s i o n  w h i c h  w o u l d  seem t o  h a v e  t h a t  e f f e c t .  

( F o o t n o t e  c o n t i n u e d  o n  n e x t  p a g e . )  



t h a t  case u n d e r  t h e  s t a t u t e s  w h i c h  i t  was c o n s t r u i n g .  H o w e v e r ,  

e we h a s t e n  t o  p o i n t  o u t  t h a t  t h e  s t a t u t e s  t h e r e  i n v o l v e d  were 

t h e  1 9 7 5  a n d  1 9 7 6  v e r s i o n s  o f  t h e  a c t ,  w h i c h  d i d  n o t  c o n t a i n  

a n y  c o i n s u r a n c e  p r o v i s i o n s  s u c h  as  a r e  c u r r e n t l y  f o u n d  i n  

S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  I n d u s t r i a l  

F i r e  & Cas. I n s .  Co. v .  Cowan,  s u p r a ,  s i m p l y  d i d  n o t  a d d r e s s  -- 

i n d e e d ,  c o u l d  n o t  h a v e  a d d r e s s e d  -- t h e  p r e s e n t  q u e s t i o n .  

I t  s h o u l d  b e  n o t e d ,  m o r e o v e r ,  t h a t  t h e  T h i r d  D i s t r i c t  

h a s  i t s e l f  i n d i c a t e d ,  i n  V i l l a s a n a  v .  S o u t h  C a r o l i n a  I n s .  C o . ,  

3 9 4  S o . 2 d  1 1 6 7  ( F l a .  3 d  D C A  1 9 8 0 ) ,  t h a t  i t  d o e s  n o t  i n t e r p r e t  

i t s  p r i o r  d e c i s i o n  i n  I n d u s t r i a l  F i r e  & Cas. I n s .  Co. v .  Cowan,  

s u p r a ,  a s  r e q u i r i n g  t h e  d e d u c t i b l e  t o  b e  s u b t r a c t e d  f r o m  t h e  

g r o s s  a m o u n t  o f  m e d i c a l  b i l l s  a n d  l o s t  w a g e s  b e f o r e  a p p l i c a t i o n  

o f  t h e  c o i n s u r a n c e  p e r c e n t a g e s .  I n  t h a t  u n p u b l i s h e d  o p i n i o n ,  20  

( F o o t n o t e  No. 1 8  c o n t i n u e d )  
F u r t h e r m o r e ,  n e i t h e r  I n d u s t r i a l  F i r e  n o r  T h i b o d e a u  v .  

A l l s t a t e  I n s .  C o . ,  3 9 1  S o . 2 d  8 0 5  ( F l a .  5 t h  D C A  1 9 8 0 ) ,  s t a n d s  
f o r  t h e  a b s o l u t i s t  p r o p o s i t i o n  t h a t  p o l i c y  l i m i t s  a r e  
n e c e s s a r i l y  t h e  " b e n e f i t s  o t h e r w i s e  d u e . "  I n  b o t h  I n d u s t r i a l  
F i r e  a n d  T h i b o d e a u ,  t h e  m e d i c a l  e x p e n s e s  a n d  l o s t  w a g e s  ( a f t e r  
a p p l i c a t i o n  o f  t h e  c o i n s u r a n c e  i n  T h i b o d e a u ,  t h e r e  b e i n g  n o  
c o i n s u r a n c e  i n  I n d u s t r i a l  F i r e )  were i n  e x c e s s  o f  p o l i c y  
l i m i t s ,  a n d  i t  was f o r  t h a t  r e a s o n  t h a t  p o l i c y  l i m i t s  were t h e  
" b e n e f i t s  o t h e r w i s e  d u e "  i n  t h o s e  t w o  cases .  

1 9 ~ h e  c o i n s u r a n c e  p r o v i s i o n s  were f i r s t  a d d e d  t o  t h e  s t a t u t e  
e f f e c t i v e  S e p t e m b e r  1, 1 9 7 7 .  C h a p t e r  7 7 - 4 6 8 ,  S e c t i o n s  3 3 ,  4 5 ,  
L a w s  o f  F l o r i d a .  T h e  a c c i d e n t  i n  I n d u s t r i a l  F i r e  o c c u r r e d  o n  
F e b r u a r y  2 4 ,  1 9 7 7 .  

2 0 ~ e  h a v e  b e e n  f u r n i s h e d  w i t h  c o p i e s  o f  t h e  T h i r d  D i s t r i c t ' s  
u n p u b l i s h e d  o p i n i o n  a n d  t h e  t r i a l  c o u r t ' s  F i n a l  Summary 
J u d g m e n t  i n  t h a t  case,  a n d  a t t a c h  t h e m  t o  t h i s  b r i e f  a s  a n  
A p p e n d i x .  We r e c o g n i z e  t h e  e x t r e m e l y  l i m i t e d  p r e c e d e n t i a l  
v a l u e  o f  a n  u n p u b l i s h e d  o p i n i o n  a n d  c i t e  i t  n o t  f o r  i t s  v a l u e  
i n  a n d  o f  i t s e l f ,  b u t  o n l y  t o  d e m o n s t r a t e  t h e  T h i r d  D i s t r i c t ' s  
u n d e r s t a n d i n g  o f .  t h e  impbrt o f  i t s  own p r i o r  d e c i s i o n  i n  
I n d u s t r i a l  F i r e .  



t h e  T h i r d  D i s t r i c t  a f f i r m e d  p e r  c u r i a m  a  f i n a l  summary judgment  

which  had  c a l c u l a t e d  t h e  amount d u e  u n d e r  a  P I P  p o l i c y  w i t h  a  

d e d u c t i b l e  by f i r s t  a p p l y i n g  t h e  c o i n s u r a n c e  f a c t o r s  s e t  f o r t h  

i n  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  a n d  t h e n  s u b t r a c t i n g  

t h e  d e d u c t i b l e  amount f r o m  t h e  r e s u l t i n g  f i g u r e .  I f ,  a s  

P e t i t i o n e r  c o n t e n d s ,  I n d u s t r i a l  F i r e  s t a n d s  f o r  t h e  p r o p o s i t i o n  

t h a t  t h e  d e d u c t i b l e  i s  t o  b e  s u b t r a c t e d  f rom t h e  g r o s s  a m o u n t s  

b e f o r e  a p p l i c a t i o n  o f  c o i n s u r a n c e  p e r c e n t a g e s ,  t h e  same c o u r t  

i n  V i l l a s a n a  would h a v e  r e v e r s e d  t h e  t r i a l  c o u r t ,  n o t  a f f  i rmed  

i t .  

P e t i t i o n e r  's  r e l i a n c e  on T h i b o d e a u  v .  A l l s t a t e  I n s .  

Co. ,  3 9 1  So.2d 805  ( F l a .  5 t h  DCA 1 9 8 0 ) ,  i s  s i m i l a r l y  

m i s p l a c e d .  I n  t h a t  c a s e ,  t h e  i n s u r e d  had s u f f e r e d  more  t h a n  

$ 8 , 0 0 0  i n  m e d i c a l  e x p e n s e s ;  s h e  had a  $ 5 , 0 0 0  P I P  p o l i c y  w i t h  a  

$ 4 , 0 0 0  d e d u c t i b l e ,  and  c l a i m e d  t h a t  s h e  was e n t i t l e d  t o  $ 4 , 0 0 0  

i n  P I P  c o v e r a g e ,  c a l c u l a t e d  by  s u b t r a c t i n g  t h e  d e d u c t i b l e  

amount  f r o m  t h e  f u l l  amount  o f  t h e  m e d i c a l  e x p e n s e s .  The F i f t h  

D i s t r i c t ,  w i t h o u t  m e n t i o n i n g  c o i n s u r a n c e ,  r e j e c t e d  t h i s  

c o n t e n t i o n ,  a s  wel l  a s  t h e  " a p p e a l i n g  a r g u m e n t "  ( 3 9 1  S o . 2 d  a t  

8 0 6 )  t h a t  t h e  g e n e r a l  p u b l i c  a s s u m e s  t h a t  t h e r e  i s  $ 5 , 0 0 0  

c o v e r a g e  a f t e r  t h e  i n s u r e d  p a y s  t h e  f i r s t  $ 4 , 0 0 0 ,  21 h o l d i n g  

t h a t  t h e r e  was o n l y  $1 ,000  i n  c o v e r a g e  a v a i l a b l e .  T h a t  h o l d i n g  

i s  e n t i r e l y  c o n s i s t e n t  w i t h  s u b t r a c t i n g  t h e  d e d u c t i b l e  amount 

f r o m  t h e  " b e n e f i t s  o t h e r w i s e  d u e . "  I n  T h i b o d e a u ,  t h e  " b e n e f i t s  

o t h e r w i s e  due"  f o r  m e d i c a l  e x p e n s e s  w e r e  t h e  p o l i c y  l i m i t s  o f  

2 1 ~ e t i t i o n e r  makes ,  a n d  t h e  t r i a l  c o u r t  a c c e p t e d ,  t h e  same 
a r g u m e n t  i n  t h i s  c a u s e .  



$5,000 ,  s i n c e  t h e  80% c o i n s u r a n c e  p o r t i o n  of t h e  $8 ,000  i n  

m e d i c a l  e x p e n s e s  ( $ 6 , 4 0 0 )  exceeded  t h e  p o l i c y  l i m i t s .  S i n c e  

t h e  p o l i c y  o n l y  p r o v i d e d  b e n e f i t s  t o  a  $5,000 l i m i t ,  and t h e  

i n s u r a n c e  amount exceeded  t h a t ,  t h e  " b e n e f i t s  o t h e r w i s e  due"  

were  t h e  p o l i c y  l i m i t s ,  and t h e  d e d u c t i b l e  was p r o p e r l y  

s u b t r a c t e d  f rom t h a t  amount.  I f ,  on t h e  o t h e r  hand ,  t h e  

f o r m u l a  e s p o u s e d  b y  P e t i t i o n e r  were  t o  be  a p p l i e d ,  and t h e  

d e d u c t i b l e  amount s u b t r a c t e d  f rom t h e  g r o s s  amount o f  m e d i c a l  

b i l l s ,  w i t h  t h e  s t a t u t o r y  c o i n s u r a n c e  p r o v i s i o n s  a p p l i e d  

t h e r e a f t e r ,  p l a i n t i f f  i n  Th ibodeau  would have  been  e n t i t l e d  t o  

$3,200 w o r t h  of c o v e r a g e .  
2  2  

P e t i t i o n e r ' s  m i s i n t e r p r e t a t i o n  of  Thibodeau a g a i n  g o e s  

back t o  t h e  e s s e n t i a l  q u e s t i o n  of t h i s  c a s e :  what a r e  t h e  

" b e n e f i t s  o t h e r w i s e  due"?  P l a i n l y ,  under  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  

F l o r i d a  S t a t u t e s  (19831 ,  t h e y  a r e  t h e  a p p l i c a b l e  c o i n s u r a n c e  

p o r t i o n s  o f  m e d i c a l  e x p e n s e s  and l o s t  wages ,  n o t  t o  exceed  

p o l i c y  l i m i t s .  I n  Th ibodeau ,  t h e  p o l i c y  l i m i t s  were  below t h e  

a p p l i c a b l e  p e r c e n t a g e ;  t h u s ,  p o l i c y  l i m i t s  we re  t h e  l lbenef i t s  

o t h e r w i s e  d u e .  l1 I n  t h e  i n s t a n t  c a s e ,  t h e  a p p l i c a b l e  p e r c e n t a g e  

is  below p o l i c y  l i m i t s ,  and hence  t h e  c o i n s u r a n c e  p e r c e n t a g e  

c o n s t i t u t e s  t h e  llbenef i t s  o t h e r w i s e  due .  l1 One need  o n l y  

examine t h e  s i t u a t i o n  which would o c c u r  i f  t h e r e  were  no 

d e d u c t i b l e  t o  see t h a t  t h i s  i s  n e c e s s a r i l y  s o .  The p o i n t  was 

a l s o  b r i e f l y  t ouched  upon i n  Kwechin v .  I n d u s t r i a l  F i r e  & Cas .  

Co . ,  409 So.2d 28 ( F l a .  3d D C A  19811 ,  a p p r o v e d ,  447 So.2d 1337  

( F l a .  1 9 8 3 ) .  A f t e r  h o l d i n g  t h e  i n s u r e d ' s  s e l e c t i o n  o f  a  

2 2 s e e  c a l c u l a t i o n s  i n  Example 5  of  Appendix.  



deductible ineffective on the facts of the case, the Third - District remanded the case with directions, observing (409 

So.2d at 30, fn 3): "Of course, the amounts due Kwechin will be 

'the benefits otherwise due,' §627.739(1), Fla. Stat. (1977), 

that is, the eighty percent called for by S627.736, Fla. Stat. 

(1977), but with no deductible." 

In Atlas Mutual Ins. Co. v. Wolfort, supra, the Fourth 

District adhered to the position it had taken in the instant 

case, reaffirming that the "benefits otherwise due" were the 

benefits which would have been payable had there been no 

deductible -- the amounts remaining after application of the 

coinsurance percentages. 

The only other reported case of which we are aware 

- even tangentially mentioning the question is Allstate Ins. Co. 

v. Chandler, 390 So.2d 826 (Fla. 3d DCA 1980), a one paragraph 

per curiam affirmance which provides no guidance. 

It is, perhaps, worthy of note that Petitioner's 

construction of the statute would make the deductible amounts 

set forth in Section 627.739( 2), Florida Statutes (19831, not 

fixed deductibles as Petitioner implies, but a variable amount 

which depended on the ratio of medical expenses and lost wages 

in each case. Thus, for instance, Petitioner's theory, when 

applied to the $2,000 deductible in the hypothetical discussed 

above, would change the $2,000 deductible to a deductible of 

$1,200, or $1,400, or $1,600, depending on how the deductible 

was applied to the coinsurance payments. 23 Changing the ratio 

2 3 ~ e e  calculations in Example 6 of Appendix. 
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o f  wage  l o s s e s  a n d  m e d i c a l  e x p e n s e s  w i l l  f u r t h e r  v a r y  t h e  

a m o u n t  o f  t h e  d e d u c t i b l e .  2 4  S i n c e  P I P  b e n e f i t s  a r e  r e q u i r e d  

t o  b e  p a i d  w i t h i n  30  d a y s  o f  r e c e i p t  o f  r e a s o n a b l e  p r o o f  o f  

l o s s ,  t h e  i n s u r e r ,  f a c e d  w i t h  a f l o w  o f  m e d i c a l  b i l l s  a n d  wage  

l o s s  claims f o r  t h e  i n s u r e d ,  c o u l d  n e v e r  know t h e  u l t i m a t e  

r a t i o  o f  m e d i c a l  e x p e n s e s  a n d  wage  l o s s e s  u n t i l  a l l  claims h a d  

b e e n  p a i d  ( o r ,  p e r h a p s ,  u n t i l  p o l i c y  l i m i t s  h a d  b e e n  

e x h a u s t e d ) ,  a n d  h e n c e  c o u l d  n o t  d e t e r m i n e ,  a s  claims were b e i n g  

p r o c e s s e d ,  w h a t  t h e  " t r u e  d e d u c t i b l e "  was i n  a n y  g i v e n  case.  

P e t i t i o n e r  a r g u e s  t h a t  t h e  N o - F a u l t  L a w ,  a s  a  

r e s t r i c t i o n  o n  t h e  common law r i g h t  t o  s u e ,  m u s t  b e  s t r i c t l y  

c o n s t r u e d ,  c i t i n g  S t y l e s  v .  Y .  D .  T a x i  C o r p . ,  I n c . ,  4 2 6  S o . 2 d  

1 1 4 4  ( F l a .  3 d  DCA 1 9 8 1 ) .  I n  p o i n t  o f  f a c t ,  t h a t  a r g u m e n t  c u t s  

c o n t r a r y  t o  P e t i t i o n e r  ' s  p o s i t i o n .  Even  a s s u m i n g  a r g u e n d o  t h a t  

t h e  s t a t u t e  i s  n o t  c l e a r  a n d  u n a m b i g u o u s ,  a n d  h e n c e  r e q u i r e s  

r e s o r t  t o  r u l e s  o f  c o n s t r u c t i o n ,  i t  is  P e t i t i o n e r ' s  t h e o r y ,  n o t  

R e s p o n d e n t ' s ,  t h a t  i s  m o r e  r e s t r i c t i v e  o f  t h e  r i g h t  t o  b r i n g  a  

common-law s u i t .  2 5  R a t h e r  t h a n  p u s h i n g  t h e  s t a t u t e  o v e r  t h e  

2 4 ~ e e  c a l c u l a t i o n s  i n  E x a m p l e  7  o f  A p p e n d i x .  

2 5 ~ e c t i o n  6 2 7 . 7 3 7 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  p r o v i d i n g  t h e  
t o r t  i m m u n i t y ,  d o e s  - n o t  a p p l y  t o  a m o u n t s  n o t  p a y a b l e  d u e  t o  
c o i n s u r a n c e ,  h e n c e  l e a v i n g  t h o s e  a m o u n t s  r e c o v e r a b l e  i n  a 
common l a w  s u i t .  Amounts  n o t  p a i d  d u e  t o  a d e d u c t i b l e ,  o n  t h e  
o t h e r  h a n d ,  may n o t  b e  s o  r e c o v e r e d .  A s  shown a b o v e ,  t h e  
m e c h a n i c s  o f  P e t i t i o n e r ' s  t h e o r y  n e c e s s a r i l y  y i e l d  a l o w e r  
a m o u n t  o f  " c o i n s u r a n c e  w i t h h o l d i n g "  t h a n  d o e s  R e s p o n d e n t ' s  
c o n s t r u c t i o n  (See c a l c u l a t i o n s  i n  E x a m p l e  8 o f  A p p e n d i x ) .  I n  
t h i s  v e r y  case,  P e t i t i o n e r ' s  t h e o r y  l e a d s  t o  a " c o i n s u r a n c e  
w i t h h o l d i n g "  o f  $ 7 7 7 . 4 9 ,  w h i l e  R e s p o n d e n t ' s  c o n s t r u c t i o n  y i e l d s  
a f i g u r e  o f  $ 1 , 1 7 7 . 4 9  ( S e e  c a l c u l a t i o n s  i n  E x a m p l e  9  o f  
A p p e n d i x ) .  T h u s ,  i t  i s  R e s p o n d e n t ' s  c o n s t r u c t i o n  o f  t h e  
s t a t u t o r y  l a n g u a g e  w h i c h  y i e l d s  a g r e a t e r  r i g h t  t o  s u e  t h e  

( F o o t n o t e  c o n t i n u e d  o n  n e x t  p a g e .  ) 



c o n s t i t u t i o n a l  c l i f f ,  a s  t h e  Academy a r g u e s  ( ~ r i e f  a t  8 ) ,  t h e  

p l a i n  terms o f  t h e  s t a t u t e ,  p r o p e r y  i n t e r p r e t e d ,  d e c r e a s e  t h e  

s t a t u t e ' s  i n t r u s i o n  i n t o  t h e  r i g h t  o f  access t o  t h e  c o u r t s ,  t h e  

v e r y  p r o b l e m  i n v o l v e d  i n  Chapman v .  D i l l o n ,  4 1 5  S o . 2 d  1 2  ( F l a .  

1 9 8 2 1 ,  w h i c h  t h e  Academy c i t e s  i n  t h i s  r e g a r d .  T h u s ,  

a p p l i c a t i o n  o f  t h e  r u l e  c i t e d  b y  P e t i t i o n e r  w o u l d  l e n d  f u r t h e r  

c r e d e n c e  t o  t h e  p l a i n  s t a t u t o r y  m e a n i n g .  

F o r  t h e  r e a s o n s  set  f o r t h  a b o v e ,  we b e l i e v e  t h a t  t h e  

p r o v i s i o n s  o f  S e c t i o n  6 2 7 . 7 3 9 (  21 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  a r e  

c l e a r  a n d  u n a m b i g u o u s .  W h e r e  a s t a t u t e  i s  c l ea r  a n d  

u n a m b i g u o u s ,  t h e r e  i s  n o  n e e d  t o  r e s o r t  t o  r u l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n .  K i m b r e l l  v .  G r e a t  A m e r i c a n  I n s .  Co . ,  4 2 0  S o . 2 d  

1 0 8 6  ( F l a .  1 9 8 2 ) ;  T r o p i c a l  C o a c h  L i n e ,  I n c .  v .  Ca r t e r ,  1 2 1  

S o . 2 d  7 7 9  ( F l a .  1 9 6 0 ) ;  S t a r r  v .  Karst ,  I n c . ,  9 2  S o . 2 d  5 1 9  ( F l a .  

0 1 9 5 7 ) .  E v e n  i f  t h e  s t a t u t e  were n o t  c l e a r  a n d  u n a m b i g u o u s  o n  

i t s  f a c e ,  h o w e v e r ,  a l l  o f  t h e  v a r i o u s  r u l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n  p o i n t  t o  t h e  s a m e  r e s u l t :  R e s p o n d e n t  i s  c o r r e c t .  

We s u b m i t  t h a t  t h e  C o u r t  n e e d  n o t  r e a c h  t h a t  q u e s t i o n ,  

s i n c e  t h e  s t a t u t e  i s ,  o n  i t s  f a c e ,  c l e a r  a n d  u n a m b i g u o ~ s ~  a n d  

m a n d a t e s  t h a t  t h e  d e d u c t i b l e  a m o u n t s  b e  s u b t r a c t e d  f r o m  t h e  

b e n e f i t s  o t h e r w i s e  d u e ,  w h i c h  i n  t u r n  a r e  c a l c u l a t e d  b y  

( F o o t n o t e  No. 2 5  c o n t i n u e d )  t o r t f e a s o r ,  n o t  P e t i t i o n e r ' s .  
I f  t h e  C o u r t  were t o  a p p l y  t h e  r u l e  s u g g e s t e d  b y  P e t i t i o n e r ,  
a n d  c o n s t r u e  t h e  s t a t u t e  i n  s u c h  a m a n n e r  a s  t o  m a x i m i z e  t h e  
a m o u n t  f o r  w h i c h  a  common law s u i t  c o u l d  b e  b r o u g h t ,  t h e  C o u r t  
w o u l d  h a v e  t o  c o n s t r u e  t h e  l a n g u a g e  o f  t h e  s t a t u t e  i n  
a c c o r d a n c e  w i t h  i t s  p l a i n  m e a n i n g :  t h a t  t h e  d e d u c t i b l e  a m o u n t  
is  t o  b e  s u b t r a c t e d  a f t e r ,  - n o t  b e f o r e ,  a p p l i c a t i o n  o f  t h e  
c o i n s u r a n c e  p e r c e n t a g e .  



a p p l y i n g  t h e  c o i n s u r a n c e  p e r c e n t a g e s  s e t  f o r t h  i n  S e c t i o n  

6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  t o  t h e  amoun t  Of 

b i l l s  i n c u r r e d  i n  t h i s  case.  

CONCLUSION 

F o r  t h e  r e a s o n s  set  f o r t h  a b o v e ,  Amicus C u r i a e  F l o r i d a  

D e f e n s e  Lawyers  A s s o c i a t i o n  s u b m i t s  t h a t  t h e  t r i a l  c o u r t  e r r e d  

i n  h o l d i n g  t h a t  S e c t i o n  6 2 7 . 7 3 9 (  2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 )  , 

m a n d a t e d  t h a t  d e d u c t i b l e  a m o u n t s  b e  s u b t r a c t e d  f r o m  t h e  g r o s s  

a m o u n t  o f  m e d i c a l  b i l l s ,  a n d  t h a t  t h e  c o i n s u r a n c e  p e r c e n t a g e s  

o f  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 1 ,  were t o  b e  

a p p l i e d  t o  t h e  r e s u l t i n g  a m o u n t .  To t h e  c o n t r a r y ,  w e  s u b m i t ,  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l  was c o r r e c t  when i t  h e l d  t h a t  

S e c t i o n  6 2 7 . 7 3 9 (  2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 )  m a n d a t e s  t h a t  t h e  

g r o s s  amoun t  o f  m e d i c a l  b i l l s  b e  f i r s t  m u l t i p l i e d  by  t h e  

@ c o i n s u r a n c e  p e r c e n t a g e s  set f o r t h  i n  S e c t i o n  6 2 7 . 7 3 6 ( 1 ) ,  a n d  

t h a t  t h e  d e d u c t i b l e  amount  b e  s u b t r a c t e d  f r o m  t h a t  r e s u l t i n g  

f i g u r e .  T h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  i n  t h e  i n s t a n t  case 

d o e s  n o t  i n v o l v e  a n y  c o n f l i c t  o f  d e c i s i o n s ,  a n d  t h e  w r i t  s h o u l d  

b e  d i s c h a r g e d  a s  i m p r o v i d e n t l y  g r a n t e d .  A l t e r n a t i v e l y ,  t h e  

C o u r t  s h o u l d  a p p r o v e  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  

A p p e a l .  
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