
PAIM HAREOR SPECIAL 
FIRE CONmL DISTRICT 

CASE NO. 70, 119 

DC9-2 NO. 86-1150 \--, 
Appellant ,  

CELESTINE KELLY, 

Appellee. / 

AWER BRIEF OF APPELT.IEE 
CELESTINE KELLY 

On Appeal F r m  A ~ i & l  Order of  t h e  
Second D i s t r i c t  Court o f  Appeal o f  F lo r ida  

Joseph H. Kaplan 
KAPLAN, SICKING & RLOOM, P.A. 
Attorneys f o r  Appellee 
P.O. Drawer 520337 
M i d ,  F lo r ida  33125 
Telephone: (305) 325-1661 



TABLE OF CIlRTIONS 

I. STATFMENT OF THE CASE AND OF 'IHE FACTS 

11. sTAmm OF THE ISSu3S 

Page 

i v  

1 

3 

A. Did t h e  C o u r t  o f  W a l s  err i n  
concluding t h a t  F lo r ida  S t a t u t e s ,  
Sect ion  447.04(1) (a (1977),  which 
p r o h i b i t s  non-ci t izens f r a n  becaning 
bus iness  agen t s ,  c o n t r o l s  over  F lo r ida  
S t a t u t e s ,  Sect ion  455.10 (19791, which 
provides  that "No persm s h a l l  be 
d i s q m l i f i e d  f r a n  p r a c t i c i n g  a n  
occupation or profess ion  regu la ted  by 
t h e  S t a t e  s o l e l y  because h e  is n o t  a 
United S t a t e s  c i t i zen"?  3 

B. I f  F lo r ida  S t a t u t e s ,  Sect ion  447.04(1) (a )  
(1977) was n o t  repealed by F lo r ida  
S t a t u t e s ,  Sect ion  455.10 (1979) and still 
purpor t s  to exclude a l i e n s  f r a n  engaging 
i n  t h e  o c c w t i o n  of bus iness  agent ,  
does  Flor ida  S t a t u t e s ,  Sect ion  447.04(1) ( a  
v i o l a t e  t h e  eqml pro tec t ion  c l a u s e  of  
t h e  Fburteenth Amendnent t o  t h e  United 
S t a t e s  Const i tu t ion?  4 

111. S W M M Y  OF THE ARGWENT 4 

A.  The Court  of Appeals Erred i n  Concluding 
That  t h e  R e s t r i c t i o n  on t h e  Licens ing of  
Business Agents Based on C i t i z e n s h i p  
Contained i n  Sect ion  447.04(1)(a)  (1977) 
Con t ro l s  Over t h e  P roh ib i t ion  on the 
R e s t r i c t i o n  Fran P r a c t i c i n g  a n  Occupation 
Based on Ci t i zensh ip  Contained i n  Sect ion  
455.10 (1979).  6 



Page 

1. The 1979 Emctrnent o f  Sect ion 
455.10 Is t h e  Las t  Substant ive  
Expression of  L e g i s l a t i v e  I n t e n t  
on t h e  Sub jec t  of  R e s t r i c t i n g  
Persons From P r a c t i c i n g  
Occupations Based on Ci t izenship .  8 

2. Sect ion  455.10 (1979) was a 
Canprehensive Revision of  the 
Sub jec t  r m t t e r  o f  R e s t r i c t i n g  
Einployment Based on Ci t izenship .  12  

3. The Department's Construct ion o f  
t h e  S t a t u t e  is E n t i t l e d  t o  Great 
Weight. 14 

B. I f  F lor ida  S t a t u t e s ,  Sect ion  447 .04(1) (a )  
Is N o t  Void A s  Having Been Repealed, Then 
I t  Is I n v a l i d  A s  V i o l a t i v e  of  the 4-1 
P r o t e c t i o n  Clause of  t h e  Fourteenth 
Amendnent of t h e  United S t a t e s  C m s t i t u t i o n .  1 7  

1. The Doctr inal  Formulation of  t h e  
4 1 ~ 1  Pro tec t ion  T e s t  1 7  

2. The S t a t e ' s  Discrimination Against 
Al iens  Becaning B ~ i n e s s  Agents 
Cannot Withstand S t r i c t  Scrut iny  
and bes Fall Within t h e  Narrow 
P o l i t i c a l  Function Exception to  
the R u l e  of  S t r i c t  Sc ru t iny  

a. The Court o f  Appeals Cor rec t ly  
Concluded That Sect ion 
447.04(1) (a F a i l s  the F i r s t  
Prong of t h e  P o l i t i c a l  
Function Exception T e s t  1 9  

b. The Ci t i zensh ip  Res t r i c t ion  
Contained i n  Sect ion  
447.04(1) (a )  Also F a i l s  the 
Second Prong of  t h e  P o l i t i c a l  
Function Exenption Tes t  2 2 



mEZE OF (continued 

Page 

v. CONCLIGION 

CERTIFICRTE OF SERVICE 

iii 



TABLE OF CImTIoNS 

Page 

Albury v. Jackqonville Beach, 
295 So.2d 197 (Fla .  1974) 

Ambach v. Norwick, 
441 U.S. 68, 99 S.Ct. 1589, 
60 L.Ei.2d 49 (1979) 

Anglin v. Mayor, 
88 %.2d 918 (Fla.  1956) 

Arias v. Examining b a r d  of Refrigeration 
and A i r  Cmditioning Technicians, 

353 F. Supp. 857 (D.P.R. 1972 25 

Askew v. Schuster, 
331 %.2d 297 (Fla.  1976) 

Bernal v. Fainter,  
467 U.S. 216, 104 S e a .  2312, 
81 L.m.2d 175 (1984) 17, 29, 31, 33 

Cabell v. Chavez-Sal ido , 
454 U.S. 432, 102 S.Ct. 735, 
70 L.W.2d 677 (1982) 

Cable-Vision, Inc. v. F'reenan, 
324 So.2d 149 (Fla.3d Ixa 1975) 10 

Carpenters m a 1  Union 1194 v. Santa Rosa 
County Board of County Ccmnissimers, 

12 J?P!3! S17352 (1986) 21 

Citrus ,  Cannery, Food Processing and Allied 
Workers, Local 173 v. Manatee County Mosquito 
Control District, 

12 FPER S17340 (1986) 

CWA v. Alachm County Library District, 
12 F'PER S17335 (1986) 



Page 

D e b l t  v. Department of H d t h  and 
Reha b i l  i t a t i v e  Services, 

427 So.2d 221 ( F l a . l s t  IXa 1983) 

Deprtment of ~nsurance  v. Southeast 
Volusia Hospital D i s t r i c t ,  

438 So.2d 815 (Fla.  1983) 

Department of Transpr ta t ion  v. Florida 
Coalition of Rail Passengers, Inc. 

466 So.2d 403 ( F l a . l s t  DCA 1985) 

Ekamining Ebard of Engineers, Architects 
and Surveyors v. Flores De Otero 

426 U.S. 572, 96 S.Ct. 2264, 
49 L.W. 65 (1976) 

Foley v. Cmnelie,  
435 U.S. 291, 98 S.Ct. 1067, 
55 L.m.2d 287 (1978) 

Gershanik v. Department of Professional 
Regulation, B a r d  of Medical Esraminers, 

458 So.2d 302 (Fla.3d DCA 1984) 

Gow v. AFSmE, W a l  1363, 
4 FPER S4162 (1978) 

Graham v. Rarnani, 
383 So.2d 634 (Fla.  1980) 

Graham v. R i d r d m ,  
403 U.S. 365, 91 S.Ct. 1848, 
29 L.W.2d 534 (1971) 

I n  re Gr i f f i ths ,  
413 U.S. 717, 93 S.Ct. 1851, 
37 L.Ekl.2d 910 (1973) 

Kiesel v. Graham, 
288 So.2d 594 (F la . l s t  IXa 1980) 

Kubiak v. Camveral Port Authority, 
12 FPER S17214 (1986) 



Kulkarni v. Nyquist,  
446 F. Supp. 1269 (N.D.N.Y. 1977) 

LIIIMI, b a l  678 v. C i t y  of  Melbourne, 
12 FPER 517321 (1986) 

Oldham v. Rooks, 
361 So.2d 140 ( F l a .  1978) 

Parker  v. m k e r ,  
No. 85-29000 (F la .  2d DCA 1986) 
[11  FLW 2223) 

P a p l e s  v. S t a t e ,  
287 So.2d 63 (F la .  1973) 

P u b l i c  Employees Rela t ions  Ccmnission v. 
h d e  County P o l i c e  Benevolent Associat ion,  

467 So.987 ( F l a .  1985) 

Routh v. Richards, 
138 So. 69 (Fla .  1931) 

Southeas t  Volusia Hospi ta l  D i s t r i c t  v. National  
Union o f  Hospi ta l  and Health Care Employees, 

429 So.2d 1232 (Fla .5 th  DCA 1983) 

S t a t e  v. B i r d  of  P u b l i c  I n s t r u c t i o n ,  
113 So.2d 368 (F la .  1959) 

S t a t e  v. Durmann, 
427 So.2d 166 (Fla .  1983) 

S t a t e  ex rel Biscayne Kennel Club v. 
Board o f  Bminess  Regulation, 

276 %.2d 823 (F la .  1973) 

S t a t e  ex rel Charlotte County v. Webb, 
49  So.2d 9 3  (F la .  1950) 

S t a t e  v. Smith, 
123 So.2d 700, 703 (Fla .  1960) 
cert. denied 371 U.S. 947 (1963) 

Sugarman v. D o u ~ l l ,  
413 U.S. 634, 93  S.Ct. 2842, 
37 L.m.2d 853 (1973) 



Page 

Sundram v. Niagara Falls, 
77 Misc.2d 1002, 357 N.Y.S. 2d 943 
(1973 

Surmeli v. New York, 
412 F. Supp. 394 (S.D.N.Y. 1976) 

S z e t o  V. L o u i s i a m  S t a t e  Ebard of  Den t i s t ry ,  
508 F. Supp. 268 (E.D. La. 1981) 

Takahashi v. F i sh  and Game Carmission, 
334 U.S. 410, 68 S.Ct. 1138, 
92 L.Ed. 1478 (1948) 

Wmx v. Raicfi, 
239 U.S. 33, 36 S.Ct. 7 ,  
60 L.Ed. 131 (1915) 

Wong v. Hohnstran, 
405 F. Supp. 727 (D. Minn. 1975) 

Yick Wo v. Hopkins, 
118 U.S. 356, 6 S.Ct. 1064, 
30 L.W. 220 (1886) 

S t a t u t e s  

Chapter 120,  Fla. S t a t .  (1983) 

§447.04(1)(a) Fla .  S t a t .  (1977) 

§447.04(2) ( a  F l a .  S t a t .  (1983) 

§447.04(2) (a F la .  S t a t .  (1985) 

§447.04(2) (b) F l a .  S t a t .  (1983) 

§447.203(14), F la .  S t a t .  (1985) 

S447.209 Fla .  S t a t .  (1985) 

S447.301, Fla .  S t a t .  (1985) 

S447.308, Fla. S t a t .  (1985) 

S447.309, Fla .  S t a t .  (1985) 

vii 



Page 

S447.401, Fla. Stat .  (1985) 

Chapter 455 Pa r t  I, Fla. S ta t .  (1979) 

Chapter 455 Par t  11, Fla. S ta t .  (1979) 

S455.012 Fla. S ta t .  (Supp. 1974) 

S455.10 Fla. S ta t .  (1979) 

S943.13( 2) Fla. S ta t .  (1980) 

Other Authorities 

House B i l l  No. 962, Chapter 77-116, 
Laws of Florida 

Senate B i l l  No.  393, Chapter 77-184, 
Laws of Florida 

viii 



I. STATEMENT OF THE CASE AND OF 'IHE FACTS1 

I n  Decenber, 1985, the Appellee, Ce les t ine  Kelly, (he re ina f te r  

"Kelly" l 2  f i l e d  a Business Agent Application with t h e  Division of  L a b r ,  

Fmployment, and Training of t h e  Department of  L a b r  and Ehployment 

Secur i ty  (he re ina f te r  "the Department") (R. 28).3 On or abut  

J a n m r y  3,  1986, the Florida Public J3nployer L a b r  Relat ions 

Association (he re ina f te r  " the  Association") and t h e  C i t y  of  Largo, 

Flor ida  ( h e r e i n a f t e r  " the  C i t y " ) ,  s e n t  a letter of p r o t e s t  to t h e  

Department claiming t h a t  a business agen t ' s  l i c e n s e  should not be 

issued to Kelly (R. 29-30 . On or a b u t  January 9, 1986, a represen- 

t a t i v e  of "several  publ ic  sector c l i e n t s "  s e n t  a letter of p r o t e s t  t o  

t h e  Department ob jec t ing  to  a business agent ' s  l i c e n s e  being issued t o  

Ce les t ine  Kelly based on t h e  f a c t  tha t  h e  is not  a c i t i z e n  of the 

United S t a t e s  (R. 32-33 . 
On o r  a b u t  February 3, 1986, t h e  Association and C i t y  requested 

information concerning those  persons who had been granted business 

agent  l i c e n s e s  and who were not c i t i z e n s  of  t h e  United S t a t e s  (R. 

35-36). I n  response, t h e  Department advised that it had not requested 

c i t i z e n s h i p  s t a t u s  s i n c e  1981 due to t h e  passage of Florida S ta tu tes ,  

Section 455.10 (1979) (R. 37) . 

l ~ h e  Appellee rejects the Appellant 's s t a t e n e n t  o f  t h e  case and of t h e  
f a c t s  as being incanple te  i n  c e r t a i n  mterial respects .  The Appellee 
w i l l  the re fo re  provide its own s t a t e n e n t  of t h e  case  and of t h e  f a c t s .  

2~elly was an app l i can t  a t  t h e  a d n i n i s t r a t i v e  s t a g e  of t h i s  proceeding, 
t h e  Appellee i n  t h e  Second District Court of  Appeal, and t h e  Appellee 
before t h i s  Court. 

3 ~ l o r i d a  S t a t u t e s ,  Section 447.04( 2)  (a (1985) requ i res  tha t  every per- 
son d e s i r i n g  to  act as a business agent  ob ta in  a l i c e n s e  or permit to  
do so. 



On or about February 24, 1986, a N o t i c e  of  Hearing was issued pur- 

s m n t  t o  Flor ida  S ta tu tes ,  Sect ions 120.57, 120.60, and 447.04, 

(1983). The i s s u e  to  be determined was: 

Whether Section 447.04(1)(a) ,  F lor ida  S t a t u t e s  pro- 
h i b i t s  t h e  i s s m n c e  of  a business a g e n t ' s  l i c e n s e  
to  Ce les t ine  Kelly because h e  is not  a c i t i z e n  of  
t h e  United S ta tes ;  or whether a l i c e n s e  can be 
issued under t h e  a u t h o r i t y  of  Section 455.10, 
F lor ida  S ta tu tes .  

(R.42). The s a i d  hear ing  was conducted on March 13, 1986 (R. 1-26). 

Kelly, Palm Harbr Specia l  F i r e  Control  District (he re ina f t e r  "the 

D i ~ t r i c t " ) , ~  and t h e  Ci ty  were represented (R. 2 ) .  Subsequently, 

b r i e f s  w e r e  f i l e d  on behalf o f  Kelly and t h e  District (R. 44-89). 

On Apri l  8,  1986, t h e  Hearing Of f i ce r  issued a Recmended Order 

r e c m e n d i n g  t h a t  a business a g e n t ' s  l i c e n s e  be issued to  Ce les t ine  

Kelly (R. 98-104 . Af ter t h e  i s s m n c e  of  t h e  Recanmended Order t h e  

C i t y  of  Tallahassee and t h e  Association sought to  in tervene  i n  these 

proceedings (R. 90-97). On Apr i l  24, 1986, t h e  District f i l e d  

Exceptions to  t h e  Recamended Order (R. 105-1171. 

On May 6,  1986, the Director of t h e  Depr tment  issued a Final  

4 d n i n i s t r a t i v e  Order i n  t h i s  mtter. The order  concluded t h a t  t h e  

Kelly should be granted a business agen t ' s  l i c e n s e  i r r e s p e c t i v e  of  

h i s  not  being a c i t i z e n  of  t h e  United S ta tes .  The order  r e l i e d  on a 

1979 amendnent t o  Flor ida  S t a t u t e s ,  Sect ion 455.10, wherein t h e  

l e g i s l a t u r e  r e v i s i t e d  t h e  i s s u e  of  c i t i z e n s h i p  r q u i r m e n t s  and, 

the re fo re ,  l e f t  Sect ion 455.10 as the mst recen t  expression of 

l e g i s l a t i v e  i n t e n t  (R. 120-1261. 

4 ~ h e  District was t h e  Appellant i n  t h e  Second District Court o f  Appeal 
and t h e  Appellant before  this Court. 



On May 16,  1986, the D i s t r i c t  f i l e d  its Notice of  Appeal (R. 

127-128). On J u l y  19,  1986, t h e  District served its i n i t i a l  b r i e f  

(R.132-163). By letter dated August 11, 1986, t h e  Department advised 

t h e  C o u r t  of  Appeals that it would no t  be f i l i n g  a b r i e f .  On August 

26, 1986, Kelly f i l e d  h i s  Answer Br ief .  On Septenber 19, 1986, the 

District f i l e d  its Reply Brief  (R.209-228). 

On January 23, 1987, t h e  Second District Court of A p p e a l s  aff irmed 

t h e  decis ion  of t h e  Department which had issued a business agen t ' s  

l i c e n s e  to  Kelly (R.231-249). 

F i r s t ,  t h e  Court of  Appeals agreed w i t h  t h e  Department and Kelly 

t h a t  t h e  1979 enactment of  Sect ion 455.10, which provides t h a t  

N o  person shall be d i s q u a l i f i e d  £ran pract-  
i c i n g  an  occupation or profess ion  regulated by 
the state s o l e l y  because h e  is nut  a United 
S t a t e s  c i t i z e n .  

w a s  t h e  last subs tan t ive  expression of  l e g i s l a t i v e  i n t e n t  on t h e  sub- 

ject covered by that s t a t u t e  (R.237). However, t h e  Court of Appeals 

concluded tha t  t h e  more s p e c i f i c  s t a t u t e ,  Sect ion 447.04(1)(a) ,  

c o n t r o l s  over t h e  more general  statute, Section 455.10 (R.238). 

Second, having found that Section 447 .01(1) (a cmtrols, t h e  Court 

of Appeals held that the c i t i z e n s h i p  requi renent  of t h a t  sec t ion  

v i o l a t e s  t h e  equal protec t ion  clause (R.243-249). 

On February 19,  1987, t h e  District f i l e d  a Notice of Appeal 

invoking t h e  ju r i sd ic t ion  of t h i s  Court. A r t .  V, § 3 ( b ) ( l ) ,  Fla.  

Const. 

T I .  STATEMENT OF THE ISSUES 

A. Did t h e  Court of Appeals err i n  concluding t h a t  Flor ida  

S t a t u t e s ,  Sect ion 447.04(1) ( a  (1977) , which p r o h i b i t s  n o w c i t i z e n s  



f r m  beccming business agents,  con t ro l s  over Florida S ta tu tes ,  Section 

455.10 (19791, which provides tha t  "No person s h a l l  be d i s q m l i f i e d  

f r m  prac t i c ing  an  occupation o r  profession regulated by t h e  S t a t e  

s o l e l y  because he  is not a United S t a t e s  c i t izen"?  

B. I f  Florida S ta tu tes ,  Section 447.04(11(a) (1977) was not 

repealed by Florida S ta tu tes ,  Section 455.10 (1979) and still purports 

t o  exclude a l i e n s  f r m  engaging i n  t h e  occupation of business agent ,  

does Florida S ta tu tes ,  Section 447.04 (1 (a v i o l a t e  the eqml protec- 

t i o n  c lause  of the Fourteenth Arnendnent to t h e  United S t a t e s  

Consti tut ion? 

111. SLMMARY OF THE ARGWENT 

The Department issued a l i c ense  to Kelly, i r r e spec t i ve  of h i s  non- 

c i t i zensh ip ,  k s e d  on the amendnents to Florida S ta tu tes ,  Section 

455.10 (1979) , which s p e c i f i ~ l l y  provides that '!No person s h a l l  be 

d i s q m l i f i e d  f r m  prac t i c ing  an  occupation or profession regulated by 

t h e  S t a t e  s o l e l y  because he is not  a United S t a t e s  c i t izen."  The 

Department concluded that Section 455.10 had repealed by i m p l i ~ t i o n  

t h e  c i t i z ensh ip  r q u i r e n e n t  contained i n  Section 447.04(1)(a)  (1977). 

The District appealed. The Court of  Appeals held  tha t  Section 455.10 

d i d  not repeal Section 447.04(1) ( a ) ,  but  f u r t he r  held  tha t  the citi- 

zenship r e s t r i c t i o n  i n  Section 447.04(1)(a)  v io la ted  t h e  equal protec- 

t i o n  clause. The District appeals again. Kelly m u l d  respec t fu l ly  

suhn i t  that t h i s  Court should aff i rm t h e  Department's decision to 

i s sue  a l i c ense  to Kelly e i t h e r  on s t a t u to ry  grounds or cons t i tu t iona l  

grounds. 

F i r s t ,  it is well-established that t h i s  C o u r t  need not r a c h  t h e  

cons t i t u t i ona l  irlquiry, i f  it can af f i rm t h e  decision of  t h e  



Department on o t h e r  grounds. Kelly m u l d  suhn i t  that the Department 

c o r r e c t l y  concluded t h a t  Section 455.10 (1979) impliedly repealed t h e  

c i t i z e n s h i p  r e q u i r e n e n t o f  sec t ion  447.04(1)(a) .  Arnendnent by impli- 

ca t ion  is supported by t h e  f a c t  that Section 455.10 is the last 

expression of l e g i s l a t i v e  i n t e n t  on t h e  sub jec t  of c i t i z e n s h i p  

r e s t r i c t i o n s ;  Section 455.10 is not  only t h e  last but is a l s o  a 

canprehensive treatment of t h e  sub jec t  i n  which t h e  l e g i s l a t u r e  

s t r i c t l y  prohibi ted  the S t a t e  f r m  r e s t r i c t i n g  employment based on 

c i t i zensh ip ;  t h e  Department has in te rp re ted  Section 455.10 as having 

impliedly repealed Section 447.04(1)(a)  s i n c e  1981 with no response 

f rm t h e  l e g i s l a t u r e .  Therefore, t h e  Court should avoid t h e  const i tu-  

t i o n a l  i s sue  and conclude that  Section 447.04(1)(a)  has  been impliedly 

repealed . 
Second, i f  t h i s  Court were t o  a f f i rm the Court of Appeals decision 

t h a t  Section 447.04(1)(a)  was no t  impliedly repealed by Section 

455.10, then t h e  Court should a f f i rm t h e  Court of Appeals decision 

f i n d i n g  that Section 447.04(1)(a)  v i o l a t e s  t h e  e q m l  protec t ion c lause  

by denying a l i e n s  t h e  opportunity t o  pursue t h e  occupation of business 

agent .  It is well-established that a S t a t e  law which discr iminates  on 

t h e  basis of a l i enage  is inherent ly  suspect  and sub jec t  t o  strict 

j u d i c i a l  scrut iny.  The District has not even attempted t o  argue that  

Section 447.04(1)(a)  could withstand strict sc ru t iny  which requires  

proof of advancing a canpel l ing  S t a t e  i n t e r e s t  by t h e  least restric- 

t i v e  means ava i l ab le .  Rather t h e  District argues that t h e  S t a t e ' s  

discrimination based on a l i enage  f a l l s  wi th in  t h e  narrow p o l i t i c a l  

funct ion exception t o  t h e  r u l e  of strict scrut iny.  Kelly m u l d  suhn i t  

that t h e  p o l i t i c a l  functions exception is not  appl icable  because it 



f a i l s  both prongs of  the p o l i t i c a l  funct ion  exception to  strict scru- 

t i n y .  Sect ion  447.04(1)(a)  is both over inc lus ive  as found by the 

Court of Appeals is app l i ed  to  a p r i v a t e  occupation, which does 

no t  p a r t i c i p a t e  d i r e c t l y  i n  the formulation, execution, or review of 

broad pub l i c  pol icy  and does no t  perform funct ions  which go t o  the 

h e a r t  of  r ep resen ta t ive  government . 
IV. ARGTMENT 

For reasons which follow, it is r e s p e c t f u l l y  suhni t ted  that the 

F i n a l  Adninis t ra t ive  Order of  the Department, g ran t ing  a business 

a g e n t ' s  license to  Kelly i r r e s p e c t i v e  of  the f a c t  that he  is not  a 

c i t i z e n  of the United S t a t e s ,  should be affirmed. 

A. The Court o f  A p p e a l s  Erred i n  Concluding 
That the Res t r i c t ion  on the Licensing o f  
Business Agents Based on Ci t i zensh ip  Con- 
t a i n e d  i n  Section 447.04(1)(a)  (1977) Controls  
Over the Prohibi t ion  on the Res t r i c t ion  From 
Prac t i c ing  a n  Occupation Eased on Ci t izenship  
Contained i n  Section 455.10 (1979). 

I n  late 1985, Kelly app l i ed  f o r  a business agen t ' s  l i c e n s e  pur- 

s m n t  to  Florida S ta tu tes ,  Sect ion 447.04(2) (a )  (1983) (R.28). The 

D i s t r i c t  objec ted  to  the i s s m n c e  of  a business agen t ' s  l i c e n s e  to  

Kelly s o l e l y  because Kelly is not  a United S t a t e s  c i t i z e n  (R. 32-33). 

P u r s m n t  to t h e  procedures set f o r t h  i n  F lo r ida  S ta tu tes ,  Sect ion 

447.04 ( 2 ) ( b )  (19831, and Flor ida  S t a t u t e s ,  Chapter 120 (19831, a 

hea r ing  was he ld  to  consider  the ob jec t ion  posed by the District 

The decis ion  as to  whether a business a g e n t ' s  l i c e n s e  should be 

i s sued  focused on the c o n f l i c t  between Flor ida  S ta tu tes ,  Sect ion 

447.04 ( l ) ( a )  (1977) and Section 455.10 (1979). 



447.04 Business Agents; l i censes ,  permits  
etc. - 

(1) N o  person s h a l l  be granted a l i c e n s e  or a 
permit to  act a s  a business agen t  i n  the state: 

(a)  Who is not  a c i t i z e n  of t h e  U n i t e d  S ta te s .  
( b )  Who has been convicted of  a fe lony and has 

n o t  had h i s  c i v i l  r i g h t s  restored. 
(c) Who is no t  a person o f  good moral charae 

ter. 

445.10 Res t r i c t ion  on requi ranent  o f  c i t i z e w  
ship.  - N o  person shall be d i s q m l i f i e d  f r a n  
p r a c t i c i n g  an  occupation or profession regulated 
by t h e  state s o l e l y  because h e  is no t  a United 
S t a t e s  c i t i z e n .  

Faced with t h i s  c o n f l i c t ,  t h e  Final  Adnin i s t r a t ive  Order provided 

that a l i c e n s e  should be issued even though Kelly is not  a c i t i z e n  of 

t h e  United S ta tes .  The Order was based on a careful r w i e w  of t h e  

h i s t o r y  of  the two s t a t u t e s  and t h e  conclusion that  the Florida 

l e g i s l a t u r e  r e v i s i t e d  t h e  i s s u e  o f  c i t i z e n s h i p  requirements i n  1979 

and Section 455.10 (1979) c o n t r o l l e d  as t h e  most recen t  expression of 

l e g i s l a t i v e  in ten t .  

The Court o f  Appeals agreed that  sec t ion  455.10 was t h e  last 

subs tan t ive  expression of l e g i s l a t i v e  i n t e n t  on t h e  sub jec t  of citi- 

zenship, but he ld  that  the c i t i z e n s h i p  r e s t r i c t i o n  of  Section 

447.04( 1) (a (1977) was a s p e c i f i c  statute which should F e r n  over 

Section 455.10 (1979). Having he ld  that  Section 447.04(1)(a)  

con t ro l s ,  t h e  Court o f  A p p e a l s  f u r t h e r  h e l d  that t h e  c i t i z e n s h i p  

r e s t r i c t i o n  of  Sect ion  447.04(1)(a)  v i o l a t e d  the e q m l  protec t ion  

c lause .  

Of course, t h e  Court o f  Appeals' ultimate conclusion, holding that  

Section 447.04(1)(a)  is unconst i tu t ional ,  was necess i t a t ed  by its in i -  

t i a l  conclusion t h a t  Sect ion 447.04(1)(a)  (1977) was not  repealed by 

t h e  l e g i s l a t u r e ' s  later, broad, and unambiguous pronouncanent that 



No person shall be d i s q u a l i f i e d  frm p r a e  
t i c i n g  a n  occupat ion or p ro fe s s ion  r e g u l a t e d  by 
t h e  state s o l e l y  because h e  is n o t  a United 
S t a t e s  c i t i z e n .  

S455.10, F la .  S t a t .  (enac ted  i n  1979) .  

It is wel l -es tab l i shed  that t h e  Suprene Court  w i l l  n o t  determine 

t h e  a l l e g e d  i n v a l i d i t y  o f  a s t a t u t e  where t h e  m a t t e r  may be disposed 

of on other grounds. Oldham v. Rooks, 361 So.2d 140, 141  ( Fla.  1978 ; 

Peoples  v. S t a t e ,  287 So.2d 63, 66 ( F l a .  1973) ;  W i l l i s t o n  Hiqhlands 

Developnent Corp. v .  Hoque, 277 So.2d 260, 261 (F l a .  1973) .  I n  this 

case, t h e  Court  can  a f f i r m  t h e  Department 's  dec i s ion ,  g r a n t i n g  a busi- 

n e s s  a g e n t ' s  license to  Kelly,  and  avo id  conc luding  that Sec t ion  

447.04(1) ( a )  v i o l a t e s  t h e  equa l  p r o t e c t i o n  clause by f ind ing ,  as t h e  

Department did, that Sec t ion  447 .04(1) (a )  (1977) was repealed by 

imp l i ca t i on  by Sec t ion  455.10 ( 1979) . A s  w i l l  be shown below, t h e r e  

are s u b s t a n t i a l  reasons  t o  suppor t  such a dec i s ion .  

1. The 1979 Enactment of Sec t ion  445.10 Is t h e  
L a s t  Subs t an t ive  Ekpression of L e g i s l a t i v e  
I n t e n t  on t h e  Sub jec t  of R e s t r i c t i n g  Persons 
F r m  P r a c t i c i n g  Occupations Bsed on Cit izen-  
sh ip .  

P r i o r  to  1977, Sec t ion  447 .04 (1 ) ( a )  read: 

447.04 Business  agents ;  l i c e n s e s ,  pe rmi t s  etc. - 
(1) N o  person shall be g ran t ed  a license or a 

permi t  t o  act as a bus ines s  agent i n  t h e  state: 
(a )  Who has n o t  been a c i t i z e n  o f  and has n o t  

resided i n  t h e  United S t a t e s  f o r  a period of more 
t h a n  5 y e a r s  n e x t  prior to  making a p p l i c a t i o n  for 
such  license or permit .  

( b )  Who has been convic ted  of a f e lony  and has 
n o t  had h i s  c i v i l  r i g h t s  restored. 

( c) Wno is n o t  a person of good moral  character. 

During t h e  1977 l e g i s l a t i v e  s e s s i o n ,  that s e c t i o n  was amended 

t w i c e  w i t h i n  o n e  week. CXI May 27, 1977, t h e  l e g i s l a t u r e  amended 

Sec t ion  447.04(1) ( a )  e l i m i m t i n g  t h e  c i t i z e n s h i p  requirement  for t h e  



i s s m n c e  of  a l i c e n s e  to  a business agen t  whi le  maintaining a resi- 

dency requirement. (House B i l l  No. 962, Chapter 77-116, Laws of 

F l o r i d a ) .  On June 2 ,  1977, however, Sect ion 447.04(1)(a)  was once 

aga in  amended r e i n s t a t i n g  a c i t i z e n s h i p  requirement f o r  a business 

a g e n t ' s  l i cense .  (Senate B i l l  No. 393, Chapter 77-184, Laws of  

F l o r i d a ) .  S ince  1977, Sect ion 447.04(1)(a)  has  r e m i n e d  unchanged and 

reads  as follows: 

447.04 Business agents;  l i censes ,  penni ts .  - 
(1) N o  person shall be granted a l i c e n s e  or a 

penn i t  t o  act as a business agen t  i n  t h e  state: 
(a )  Who is no t  a c i t i z e n  of  t h e  United S t a t e s .  
( b )  Who has been convicted of  a fe lony and has 

n o t  had h i s  c i v i l  r i g h t s  res tored .  
(c)  Who is not  a person of  good moral charac ter .  

§447.01(1)(a) ,  Fla. S t a t .  (1985). 

While 447.04(1) (a )  (1977) has  r e m i n e d  unchanged s i n c e  1977, t h e  

l e g i s l a t u r e  i n  1979 revised  Chapter 455. F i r s t ,  Chapter 455 has two 

p a r t s :  P a r t  I e n t i t l e d  "General Provisions" and P a r t  I1 e n t i t l e d  

"Regulation by Department of  Profess ional  Regulation." Several  provi- 

s i o n s  i n  P a r t  I were t r a n s f e r r e d  to  P a r t  11, c l e a r l y  evincing a n  

i n t e n t  f o r  those s p e c i f i c  provis ions  to apply to  those  profess ions  

regulated by the Department of Profess ional  Regulation. 

Second and s i g n i f i c a n t l y ,  Sect ion  445.012 providing f o r  the 

" r e s t r i c t i o n  on requirement of c i t i zensh ip"  r e m i n e d  i n  P a r t  I, 

General Provisions,  and was no t  t r a n s f e r r e d  to  P a r t  11, Regulation by 

t h e  Department of Profess ional  Regulation. Sect ion  455.012 was renun- 

bered ( to  Section 455.10) and a s i g n i f i c a n t  por t ion  o f  t h e  sec t ion  was 

el iminated.  Florida S ta tu tes ,  Sect ion  455.10 (1979) now declared  i n  

clear and unequivocal language tha t :  



No person s h a l l  be d i s q m l i f i e d  from p r a c t i c i n g  an  
occupation o r  profession regulated by t h e  state 
s o l e l y  because h e  is not  a United S t a t e s  c i t i z e n .  

4s noted above, t h e  Department had t o  decide whether to i s s u e  a 

l i c e n s e  t o  Kelly i r r e s p e c t i v e  of t h e  f a c t  t h a t  Kelly was not  a c i t i z e n  

o f  t h e  United S ta tes .  This determination depended on a resolut ion of 

t h e  con£ l ic t  between Florida S ta tu tes ,  Section 447.04 (1 (a (1977) and 

Section 455.10 ( 1979 . 
I n  resolving t h i s  c o n f l i c t ,  the well-established rule of s t a t u t o r y  

const ruct ion,  that t h e  last l e g i s l a t i v e  act o r  expression governs, was 

applied.  There is ample a u t h o r i t y  to support t h e  app l i ca t ion  of t h e  

last expression of t h e  l e g i s l a t i v e  w i l l  i n  the case of c o n f l i c t i n g  

s t a t u t e s .  S t a t e  v. D u m m ,  427 So.2d 166 (Fla .  1983) ; Oldham v. 

Fboks, 361 So.2d 140 (F la .  1978) ; Askew v. Schuster ,  331 So.2d 297 

(Fla.  1976) ; Albury v Jacksonv i l l e  Beach, 295 So.2d 197 (Fla.  1974) ; 

S t a t e  v. B a r d  of Publ ic  Ins t ruc t ion ,  113 So.2d 368 (Fla.  1959) ; 

S t a t e  ex re1 Char lo t te  County v. Webb, 49 So.2d 93 (Fla.  1950 ; see 
Douqlass v. Sepe, 421 So.2d 27 (Fla .  3d DCA 1982 ; Kiesel v. Graham, 

388 So.2d 594 (Fla .  1st DU4 1980); C a b l e v i s i o n  Inc. v. Freenan, 324 

So.2d 149 (F la .  3d D0-l 19751, appeal disnissed,  336 So.2d 1180 (Fla.  

19761, appeal  d isnissed,  429 U.S. 1032, 97 S.Ct. 723, So.L.M.2d 743 

(1977) . 
I n  t h i s  case, Florida S ta tu tes ,  Section 455.10 (1979) , being t h e  

last expression of l e g i s l a t i v e  w i l l  on c i t i z e n s h i p  as a r e s t r i c t i o n  on 

t h e  procurenent of  a l i c e n s e  t o  engage i n  a lawful occupation regu- 

l a t e d  by t h e  S ta te ,  should p r e v a i l  over Florida S ta tu tes ,  Section 

447.04(1) ( a )  (1977) which p r o h i b i t s  the i s s m n c e  of l i c e n s e s  t o  non- 

c i t i z e n s  business agents. 



The Court of A p p e a l s  agreed with t h e  Department and Kelly 

t h a t  the 1979 enactment of  Section 445.10 was the 
las t  substant ive  expression of l e g i s l a t i v e  i n t e n t  
on the s u b j e c t  covered by that statute. 

(R. 237) . However, the Court of Appeals went on to  conclude t h a t  

Section 447.04(1)(a)  (1977) and Section 445.10 can be harmonized 

because the former app l i es  s p e c i f i c a l l y  to  t h e  l i c e n s i n g  of l abor  

organizat ion business agents while the latter a p p l i e s  general ly to  

l icens ing.  The Court of Appeals p r i m r i l y  r e l i e d  on its decision i n  

Parker v. Baker, No. 85-2900 (F la .  2d DQ4 O c t .  16,  1986) [11 E W  

2223 1 .  

Kelly would s u h n i t  t ha t  Parker v. B k e r  is dis t inguishable .  I n  

that case, on the one hand, a local law provided that a person 

holding a pos i t ion  with t h e  county must t a k e  a l eave  of  absence when 

t h a t  person canple tes  h i s  q u a l i f i c a t i o n  as a p o l i t i c a l  candidate i n  

any e lec t ion  f o r  c e r t a i n  pos i t ions .  On t h e  other hand, a general sta- 

t u t e  provided t h a t  no individual  was required to res ign  unless such a n  

i n d i v i d m l  was seeking to  q u a l i f y  f o r  pub l i c  o f f i c e  which is cur ren t ly  

held  by h i s  boss. The individual  involved argued that the l o c a l  law 

preva i l ed  over the general  statute and was the las t  l e g i s l a t i v e  enact- 

ment. The Parker c o u r t  concluded that n e i t h e r  p r i n c i p l e  applied 

because the local law d i d  not address the s p e c i f i c  issue of whether an  

individual  could be forced to  res ign  when h e  ran  a g a i n s t  h i s  boss, 

while the general  law s p e c i f i c a l l y  addressed that issue. Therefore, 

t h e  general  statute con t ro l l ed  over the local law because the former 

required  a person t o  res ign when running a g a i n s t  h i s  boss while the 

latter d i d  not  address that subject .  

I n  t h e  case a t  h r ,  both Section 447.01(1)(a)  (1977) and Section 



455.10 (1979) s p e c i f i c a l l y  address the i s s u e  of c i t i zensh ip .  I n  f a c t ,  

t h e  Court of A p p e a l s  s p e c i f i c a l l y  concluded that " the  1979 enactment 

o f  Sect ion 455.10 was the last subs tan t ive  expression o f  l e g i s l a t i v e  

i n t e n t  on t h e  s u b j e c t  covered by that s t a t u t e . "  The s u b j e c t  covered by 

S e t i o n  455.10 is the r e s t r i c t i o n  of p r a c t i c i n g  a n  occupation based on 

c i t i zensh ip .  Therefore, Sect ion 455.10 s p e c i f i c a l l y  d e a l s  with t h e  

i s s u e  addressed by Section 447.04(1)(a) ,  Parker is inapposi te ,  and 

Section 455.10 as the last expression of  l e g i s l a t i v e  i n t e n t  on t h e  

s u b j e c t  of c i t i z e n s h i p  r e s t r i c t i o n  should con t ro l .  See S t a t e  v. 

D m m ,  427 So.2d 166 (Fla .  1983) ; Oldham v. Rooks, 361 So.2d 140 

2. Sect ion  455.10 (1979) was a Cmprehensive 
Revision of  t h e  Subject  Matter of R e s t r i c t i n g  
J3nployment Based on Cit izenship.  

A s  noted i n  t h e  review of t h e  1979 amenhents  to Section 445.012, 

t h e  l e g i s l a t u r e  r e v i s i t e d  the i s s u e  of c i t i z e n s h i p  requ i rment s .  A s  a 

result, every former r e s t r i c t i o n  based on non-citizenship was elimi- 

nated from Chapter 455, P a r t  I. The l e g i s l a t u r e  expressed its w i l l  i n  

clear and unequivocal terms: "No person s h a l l  be d i s q u a l i f i e d  £ran 

p r a c t i c i n g  a n  occupation or profession regula ted  by the state s o l e l y  

because he  is not  a United S t a t e s  c i t i zen . "  S455.10, Fla.  S t a t .  

(1979). Moreover, although other provis ions  i n  Chapter 455, P a r t  I 

wexe t r a n s f e r r e d  to Chapter 455, P a r t  11, Regulation by Department of 

Profess ional  Regulation, t h e  clear and unequivocal ban on r e s t r i c t i n g  

employment based on c i t i z e n s h i p  r a i n e d  i n  Chapter 455, P a r t  I, 

General Provisions. This  c l e a r l y  evinces an  in ten t ion  - not  to l i m i t  

t h e  ban to t h e  occupations regulated by t h e  Department of  Professional  

Regulation. 



It appears, then, t ha t  Florida S t a t u t e s  Section 455.10 (1979) was 

a canprehensive revis ion of  t h e  s u b j e c t  mtter of  t h e  regula t ion of  

c i t i z e n s h i p  r q u i r e m e n t s  and was designed t o  enbrace a l l  regula t ions  

concerning t h e  i s s m n c e  of  l i c e n s e  based on c i t i zensh ip .  When a 

canp le te  revis ion of a sub jec t  mtter is attempted by t h e  l e g i s l a t u r e ,  

earlier acts dea l ing  with t h e  same sub jec t  are impliedly repealed 

unless a n  i n t e n t  to  t h e  contrary  is m n i f e s t e d .  S t a t e  v. Dunnann, 472 

So.2d 166, 168 (F la .  1983); Oldham v. Rooks, 361 So.2d 140 (Fla .  1978); 

Deblt v. Department of  H e a l t h  and Rehab i l i t a t ive  Services,  427 So.2d 

221 (Fla .  1st DCA 1983). 

I n  t h e  i n s t a n t  case, t h e  l e g i s l a t u r e  has s i g n i f i c a n t l y  and 

s u b s t a n t i a l l y  revised Section 455.10 and has no t  manifested any i n t e n t  

t h a t  it no t  be broad and a l l  encanpassing. "[Tlhe implied repeal rule 

is p a r t i c u l a r l y  app l i cab le  i n  t h i s  case i n  which a s p e c i f i c  s t a t u t e  

. .. [§447.04(l)(a) ,  Fla.  S t a t .  (1977) 1 . . . c o n f l i c t s  with a general  

statute rS455.10, Fla. S t a t .  (1979) I that expresses l e g i s l a t i v e  i n t e n t  

t o  r e v i s e  t h e  law of Florida ...." D e b l t ,  427 So.2d a t  225. 

The Courts o f  Appeals rejected Kel ly ' s  argmnent t h a t  a general 

statute, such as Section 455.10, which canprehensively r e v i s i t s  t h e  

s u b j e c t  matter of a s p e c i f i c  s t a t u t e ,  such as Section 447.04(1) ( a ) ,  

impliedly repea l s  t h e  latter i n  t h e  following m r d s :  

I n  its 1979 enactment of  Section 455.10 t h e  legis- 
l a t u r e  d i d  no t  r e v i s i t  the s u b j e c t  s p e c i f i c a l l y  
covered by Section 447.04(1)(a)  nor d i d  it 
include words l i k e  "notwithstanding any o t h e r  l a w s  
to  t h e  contrary." 

Kelly m u l d  respec t fu l ly  suhn i t  that the a n a l y s i s  of  the Court of  

Appeals is f a u l t y .  F i r s t ,  as argued above, Section 455.10, i n  broadly 

and unambiguously providing t h a t  " [n lo person shall be d i s q m l i f  ied 



froan p r a c t i c i n g  an  occupation o r  profession regulated by t h e  state 

s o l e l y  because h e  is no t  a United S t a t e s  c i t i zen , "  d i d  r e v i s i t  t h e  

sub jec t  s p e c i f i c a l l y  covered by Section 447 .O4(1) (a 1 ,  i .e., 

d i squa l i fy ing  a person f r a n  p r a c t i c i n g  a n  occupation s o l e l y  on t h e  

b a s i s  of c i t izenship .  The Court of Appeals' conclusion that Section 

455.10 and Section 447.01(1) ( a )  dea l  with different  subjects ,  would as 

a p r a c t i c a l  matter eliminate t h e  app l i ca t ion  of t h e  doc t r ine  of amend- 

ment by implication. Although amendnent by implicat ion is no t  favored 

i n  t h e  eyes of t h e  cour ts ,  t h e  doc t r ine  can and w i l l  be invoked i n  

appropr ia te  circunstances.  S t a t e  v. Dunmam, 427 So.2d 166 (Fla .  

1983); Oldham v. Rooks, 361 So.2d 140 (Fla .  1978); S t a t e  v. B a r d  of 

Public Ins t ruc t ion ,  113 So.2d 368 (F la .  1959). Second, i n  applying 

t h e  doc t r ine  of  mendnent by implicat ion,  a repeal ing c lause  is not  

necessary. Routh v. Richards, 138 So. 69 (Fla .  1931) ; Auglin v. Mayo, 

88 So.2d 918, 921 (Fla .  1956) .5 

3. The Department's Construction of  t h e  
S t a t u t e  is E n t i t l e d  t o  G r e a t  Weiqht. 

A reviewing cour t  must de fe r  t o  an  agency's i n t e r p r e t a t i o n  of an  

operable  s t a t u t e  as long as that in te rp re ta t ion  is c m s i s t e n t  with 

l e g i s l a t i v e  in ten t .  Public Bnployees Relat ions C m i s s i o n  v. m d e  

County Po l i ce  Renevolent Association, 467 So.2d 987 (Fla .  1985); 

k p a r t m e n t  of  Insurance v. Southeast Volusia Hospital D i s t r i c t ,  438 

So.2d 815 (Fla .  19831, cert. denied, 104 S.Ct. 1673 (1984) ; S t a t e  ex 

5~elly would a l s o  p o i n t  o u t  that i n  t h e  f i r s t  l e g i s l a t i v e  sess ion 
fol lowing t h e  l e g i s l a t u r e ' s  amendnent t o  Section 455.10 (19791, 
t h e  l e g i s l a t u r e  s p e c i f i c a l l y  amended Section 943.13(2) t o  provide 
t h a t  c i t i z e n s h i p  shall be a r q u i r a n e n t  f o r  anployment as a law enfor- 
canent  o f f i c e r  "notwithstanding any laws of t h e  state t o  t h e  
contrary." If t h e  1979 amendnent t o  sec t ion  455.10 was not intended 
by t h e  legislature t o  be a canprehensive revis ion t o  t h e  sub jec t  of 
r e s t r i c t i o n s  based on c i t i zensh ip ,  t h e  l e g i s l a t u r e  would have had no 
reason t o  amend Section 943.13( 2) i n  1980. 



rel Biscayne Kennel Club v. b a r d  of Business Regulation, 276 So.2d 

823 (F la .  1973); Department o f  Transportation v. Florida Coal i t ion  of 

R a i l  Passenqers, Inc., 466 So.2d 403 (F la .  1st DCA 1985); Gershanik v. 

Department o f  Profess ional  Requlation, Board of M e d i c a l  m i n e r s ,  458 

So.2d 302 (F la .  3d 1984). 

I n  t h e  present  case, t h e  Department is charged with processing 

app l i ca t ions ,  conducting inves t igat ions ,  and making decis ions  as t o  

whether t o  i s s u e  business agen t  l icenses .  S447.04, Fla. S t a t .  (1985). 

The Department has in te rp re ted  t h e  1979 amentfnents t o  Section 455 as 

providing f o r  a blanket  prohibi t ion  on any c i t i z e n s h i p  requirement f o r  

e n t r y  i n t o  a p a r t i c u l a r  occupation. This construction is due a g r e a t  

dea l  of weight, e spec ia l ly  s i n c e  it is supported by reasonable and 

astute inferences  made f r a n  t h e  l e g i s l a t i v e  h i s t o r y  of Florida 

S ta tu tes ,  Section 447.04(1)(a)  and Section 455.10 (R.  98-104; R. 

120-126) . 
Furthermore, t h e  Department has in te rp re ted  Section 455.10 as pro- 

h i b i t i n g  r e s t r i c t i o n s  on c i t i z e n s h i p  under Section 447.04(1)(a)  s i n c e  

1981 (R. 37) .6 A long-standing statutory i n t e r p r e t a t i o n  made by off i -  

cials charged with t h e  adn in i s t ra t ion  of  a statute should be given a 

6 ~ h e  Department1 s decis ion to  cease request ing c i t i z e n s h i p  quest ions i n  
1981 w a s  reasonable i n  l i g h t  of  t h e  following. F i r s t ,  t h e  broad and 
canprehensive ban on r e s t r i c t i o n s  based on c i t i z e n s h i p  as expressed i n  
Flor ida  S ta tu tes ,  Section 455.10 (1979). Second, t h e  l e g i s l a t u r e  s a w  
f i t  t o  s p e c i f i c a l l y  p r o t e c t  c i t i z e n s h i p  requirements f o r  p o l i c e  o f f i -  
cers i n  Florida S ta tu tes ,  Section 943.13(2) (1980) while not  s i m i l a r l y  
enact ing protec t ion f o r  t h e  c i t i z e n s h i p  requirement for business 
agents  i n  Florida S t a t u t e s ,  Section 447.04(1)(a)  (1977). Third, i n  
1980, t h e  Florida Suprane Court s p e c i f i c a l l y  held tha t  a statutory 
l i m i t a t i o n  t o  becane a notary publ ic  based on c i t i z e n s h i p  v i o l a t e s  t h e  
eqml protect ion c lause  of t h e  fourteenth amendnent of t h e  
Const i tu t ion o f  t h e  United Sta tes .  Graham v. Rarrrani, 383 So.2d 634 
(Fla.  1980). Therefore, t h e  Department's decision to  cease request ing 
c i t i z e n s h i p  ques t ions  i n  1981 was e n t i r e l y  reasonable i n  l i g h t  of t h e  
demonstrated l e g i s l a t i v e  and j u d i c i a l  concern w i t h  d i s c r i m i ~ t i o n  
against a l i e n s .  



s u b s t a n t i a l  amount of weight. See Southeast ~ o l u s i a  Hospital District 

v. National Union of Hospital and Health Care Elnployees, 429 So.2d 

1232 (F la .  5 t h  DCA 1983). Moreover, the l e g i s l a t u r e  has taken no 

a c t i o n  t o  amend e i t h e r  Section 447 o r  Section 455.10 d e s p i t e  t h e  f a c t  

t h a t  t h e  Department has not  even requested c i t i z e n s h i p  question f o r  

approximately s i x  years.  

'In sun, t h e  Department's c m s t r u c t i o n  and in te rp re ta t ion  of  t h e  

statutes i n  quest ion should be upheld. The Department's construction 

and i n t e r p r e t a t i o n  of t h e  statutes i n  quest ion is wholly supported by 

reasonable and astute a n a l y s i s  of  t h e  l e g i s l a t i v e  h is tory .  

4. Sunnary 

The Court need not  even reach t h e  quest ion of  whether Section 

447.01(1) ( a )  v i o l a t e s  t h e  e q m l  protec t ion c lause  by cmcluding that 

t h e  c i t i z e n s h i p  r e s t r i c t i o n  i n  Section 447 .01(1) (a was repedled by 

implicat ion by Section 455.10 (1979) which broadly and unambiguously 

announced t h e  l e g i s l a t i v e  pol icy  that "[nlo person shall be 

d i s q m l i f i e d  f r m  p r a c t i c i n g  a n  o c c q a t i o n  o r  profession regulated by 

t h e  state s o l e l y  because he  is no t  a United S t a t e s  c i t izen."  This 

i n t e r p r e t a t i o n  is supported by t h e  f a c t  that Section 455.10 (1979) is 

t h e  last substant ive  expression of l e g i s l a t i v e  i n t e n t  on t h e  sub jec t  

of  c i t i z e n s h i p  r e s t r i c t i o n s ,  that Section 455.10 (1979) is a canpre- 

hensive l e g i s l a t i v e  expression o f  i n t e n t  on t h e  sub jec t  of c i t i z e n s h i p  

r e s t r i c t i o n s ,  and t h a t  t h e  Department has s o  in terpre ted  Section 

455.10 (1979) f o r  approx imte ly  s i x  yea rs  and t h e  l e g i s l a t u r e  has 

taken no ac t ion  t o  alter that in te rp re ta t ion .  The e v i l  t ha t  t h e  

l e g i s l a t u r e  sought t o  c o r r e c t  i n  enacting Section 455.10 (1979) was 

t h e  el imination of  invidious, unconst i tu t ional  discrimination a g a i n s t  



non-citizens. The Court should g ive  f u l l  effect t o  that  enactment. 

B. I f  Florida S ta tu tes ,  Section 447.04(1) ( a )  Is 
Not Void A s  Having Been R e p e a l e d ,  Then It Is 
Inva l id  As Viola t ive  of t h e  Q m l  Protect ion 
Clause of t h e  Fourteenth Amendnent of t h e  
United S t a t e s  Consti tut ion.  

1. The b t r i n a l  Formulation of the Q m l  Pro- 
t e c t i o n  Test. 

The United S t a t e s  Supreme Court long ago recognized t h a t  r e s i d e n t  

a l i e n s  fa l l  wi th in  t h e  ambit of t h e  Eqml  Protec t ion Clause of t h e  

Fourteenth Amendnent, Yick Wo v. Hopkins, 118 U.S. 356, 6 S.Ct. 1064, 

30 L.lM. 220 (1886), and that a state cannot p r o h i b i t  a l i e n s  f r a n  

engaging i n  lawful occupations. Id. A state l a w  which discr iminates  

on t h e  b a s i s  of a l i enage  is inherent ly  suspect  and sub jec t  t o  strict 

and close jud ic ia l  scrut iny.  Graham v. Richardson, 403 U.S. 365, 91  

S.Ct. 1848, 29 L.lM.2d 534 (1971). Such heightened review is essen- 

t i a l  because a l i e n s  are a "prime example of  a d i s c r e t e  and insu la r  

minority". 403 U.S. a t  372, 91  S.Ct. a t  1852, 29 L.J;id.2d a t  542. 

Therefore, "only r a r e l y  are s t a t u t e s  sus ta ined i n  t h e  f a c e  of strict 

scrutiny".  Sernal  v. Fainter ,  467 U. S. 216, 218 n.5, 104 S.Ct. 2312, 

8 1  L.Eid.2d 175, (1984). To survive  strict scrut iny,  a l a w  must 

f u r t h e r  a canpel l ing  state i n t e r e s t  by t h e  least r e s t r i c t i v e  means 

avai lable .  - Id. 

A narrow exception t o  t h e  p r i n c i p l e  that d i sc r imimt ion  based on 

a l i enage  requ i res  strict sc ru t iny  has been carved out .  mis excep- 

t i o n ,  app l i cab le  s o l e l y  t o  p o l i t i c a l  functions,  permits  t h e  state t o  

exclude a l i e n s  f r a n  government occupations inex t r i cab ly  and in t imate ly  

t i e d  t o  t h e  process o f  denccra t i c  self-government. Sugarman v. 

thuga l l ,  413 U.S. 634, 93 S.Ct. 2842, 37 L.Eid.2d 853 (1973). The 

r a t i o n a l e  f o r  t h e  p o l i t i c a l  function exception is grounded i n  t h e  



notion that a state should be given a c e r t a i n  amount o f  leeway to  

determine its own form o f  government. This  d i s c r e t i o n  can be used to  

c i r c u n s c r i b e  the r i g h t  to govern t o  those who are c i t i z e n s .  S t a t e d  

ano the r  way, "sane  state funct ions  are so bound up w i t h  the opera t ion  

o f  t h e  S t a t e  as a governmental e n t i t y  as to permi t  the exclusion f r m  

t h o s e  func t ions  o f  a l l  persons who have n o t  becane p a r t  of  t h e  process  

o f  self-cpvermnent". Ambach v. Norwick, 441 U.S. 68, 73-74, 99 S.Ct. 

1589, 1593, 60 L.W. 2d 49, 54-55 (1979).  I n  this c i rcuns tance ,  the 

s t anda rd  of  review has been lowered when examining a state law which 

restricts a p r i m a r i l y  p o l i t i c a l  funct ion .  

9 two-part test has been developed as a method o f  determining 

whether a r e s t r i c t i o n  on a l i e n a g e  f a l l s  w i t h i n  the scope of  the pol i -  

t ical func t ion  exception. Cabel l  v. Chavez-Salido, 454 U.S. 432, 102 

S.Ct. 735, 70 L.Fd. 2d 677 (1982).  F i r s t ,  the s p e c i f i c i t y  of the 

c l a s s i f i c a t i o n  is evalua ted  i n  te rms o f  its reach. A c l a s s i f i c a t i o n  

which is s u b s t a n t i a l l y  ove r  i n c l u s i v e  or under i n c l u s i v e  undermines the 

state's a s s e r t i o n  that  the c l a s s i f i c a t i o n  serves l e g i t i m a t e  ends. 

Second, a l t h o u a  the c l a s s i f i c a t i o n  satisfies the first prong of the 

test, it can  o n l y  be a p p l i e d  to  

"persons hold ing  state e l e c t i v e  or important  non- 
e l e c t i v e  execut ive ,  l e g i s l a t i v e ,  and j u d i c i a l  psi- 
t i o n s n ;  those o f f i c e r s  who " p a r t i c i p a t e  d i r e c t l y  i n  
t h e  formulat ion,  execution,  or review of  broad 
p u b l i c  pol icy" and hence "perform func t ions  t h a t  go 
t o  the h e a r t  of r e p r e s e n t a t i v e  goverment ."  

454 U.S. a t  440, 102 S.Ct. a t  740, 70 L.W.2d a t  685 ( q m t i n g  Sugarman 

v. Dougall, 413 U.S. 634, 647, 9 3  S.Ct. 2842, 2850, 37 L.W.2d 853, 

863 (1973))  ( m p h a s i s  added). 

The two prongs of the test must be s a t i s f i e d  independently and 

s e p a r a t e l y  f r m  each other. The test purpor t s  to  d i s t i n g u i s h  restrie 



t i o n s  on a l i e n a g e  which serve p o l i t i c a l  purposes f r m  econanic or 

other p o s s i b l e  i n t e r e s t s  of  t h e  state. 

2. The S t a t e ' s  Discrimination Against M i e n s  Becaning Business 
Agents Cannot Withstand S t r i c t  Scrut iny And Does N o t  F a l l  
Within The Narrow blit ical Function mcep t ion  ?b The R u l e  Of 
S t r i c t  Scrut iny  

A s  denonstrated above, a S t a t e  law which d iscr iminates  on t h e  

ksis of  a l i e n a g e  must withstand strict scrut iny .  I n  t h i s  case, t h e  

District does n o t  argue  that Section 447.04(1)(a)  advances a canpel- 

l i n g  state i n t e r e s t  by the least r e s t r i c t i v e  means a v a i l a b l e  which 

must be shown to m e e t  strict scrut iny .  Therefore, unless the 

District can e s t a b l i s h  t h a t  Sect ion 447.04(1) (a )  f a l l s  wi th in  t h e  

narrow p o l i t i c a l  funct ion  exception t o  t h e  strict s c r u t i n y  rule, 

Section 447.04(1) ( a )  must be declared  i n v a l i d  as being v i o l a t i v e  of 

t h e  E q m l  Protec t ion  Clause of t h e  Fourteenth Amendnent of the United 

S t a t e s  Consti tut ion.  Kelly w i l l  denons t ra te  tha t  Section 447.04(1)(a)  

which purpor ts  to d i sc r imina te  a g a i n s t  a l i e n s  becaning business 

agents ,  does n o t  f a l l  w i th in  t h e  narrow p o l i t i c a l  funct ion  exception. 

a. The Court of  A p p e a l s  Cor rec t ly  Concluded That 
Sect ion 447.04(1) (a F a i l s  to F i r s t  Prong of 
t h e  blitical Function Exception Tes t  

A s  noted above, i n  o r d e r  to  determine whether t h e  p o l i t i c a l  func- 

t i o n  exception exists: 

F i r s t ,  t h e  s p e c i f i c i t y  of t h e  c l a s s i f i c a t i o n  
w i l l  be examined: a c l a s s i f i c a t i o n  that is sub- 
s t a n t i a l l y  over inc lus ive  or underinclusive tends  
t o  undercut the g o v e m e n t a l  claim that  t h e  classi- 
f i c a t i o n  serves  l e g i t h t e  p o l i t i c a l  ends. 

Cabell,  454 U.S. a t  440, 102 S.Ct. a t  740. 

The Court of Appeals he ld  tha t  Section 447.04(1) ( a )  f a i l e d  t h e  

f i r s t  prong o f  t h e  test because it a p p l i e s  to  both business agen t s  f o r  

p r i v a t e  employee l a b o r  organiza t ions  and business agen t s  for p u b l i c  



employee l abor  organizat ions.  Thus, Sect ion 447.04(1)(a)  is 

over inc lus ive  as "it indiscr iminate ly  also imposes a c i t i z e n s h i p  

requi renent  upon occupations - business agen t s  for p r i v a t e  l a b o r  orga- 

n iza t ions  - as to  which t h e r e  is no j u s t i f i c a t i o n  under t h e  second 

prong f o r  doing so." (R. 247; R. 245-249 genera l ly ) .  

On appeal,  t h e  D i s t r i c t  a rgues  that t h e  Court of Appeals e r r e d  

because it " f a i l e d  t o  test t h e  s t a t u t e  i n  t h e  con tex t  of t h e  f a c t s  i n  

t h e  case a t  bar" and t h i s  "Court should cons t rue  t h e  §447.04(1) (a )  as 

being on ly  app l i cab le  t o  pub l i c  l a b o r  organiza t ion  business agen t s  to 

whan t h e  s t a t u t e  sec t ion  can be c o n s t i t u t i o n a l l y  applied." ( I n i t i a l  

Brief o f  Appellant,  p. 11 and pp. 13-14, pp. 11-18 genera l ly ) .  The 

District's argunent must f a i l  f o r  a t  least t h r e e  reasons. 

F i r s t ,  the District's argunent  that Section 447.04(1) (a )  should 

apply only  to  business agents  f o r  p u b l i c  gnployee l abor  organiza t ions  

flies i n  t h e  f a c e  of  t h i s  Court 's  p r i o r  decisions.  This Court has 

a l ready  held  t h a t  Sect ion 447.04 a p p l i e s  to  business agen t s  o f  p r i v a t e  

employee l a b o r  organiza t ions  a t  least i n s o f a r  as t h e i r  funct ions  have 

no r e l a t i o n  to  c o l l e c t i v e  b r g a i n i n g .  See S t a t e  v. Smith, 123 So.2d 

700, 703 (Fla .  1960 ) , cert. denied, 371 U.S. 947 (1963 1 .  Therefore, 

as t h e  C o u r t  of  Appeals held,  and con t ra ry  to  t h e  D i s t r i c t ' s  argunent  

on appeal ,  Sect ion 447.04 is n o t  r e s t r i c t e d  to  t h e  business agen t s  o f  

p u b l i c  enployee l a b o r  organizat ions.  

Second, t h e  D i s t r i c t ' s  e n t i r e  argunent ,  that this "Court should 

cons t rue  Section 447.04(1)(a)  as being on ly  a p p l i c a b l e  t o  pub l i c  l abor  

organiza t ion  business agents" ( I n i t i a l  Brief o f  Appellant,  p. 131, 

s t a n d s  t h e  first prong of t h e  political funct ion  exception test on its 

head. One of t h e  p r b r y  purposes of  t h e  f i r s t  prong of t h e  political 



function exception tes t  is t o  examine the classification to which the 

citizenship restriction a w l  ies i n  order to  determine whether the 

classifications undercut the goverment's claim that the restriction 

serves legitinate political ends. The simple fact is that the state 

intended t o  apply, has applied, and is applying Section 447.04(1)(a) 

t o  business agents of private employee labor organizations. That fact 

undercuts any claim that the restriction serves legi t imte political 

ends. 

Third, even i f  this Court were t o  now restrict  the application of 

Section 447.04(1)(a) t o  the business agents of public employee labor 

organizations, as  the D i s t r i c t  argues, Section 447.04(1) (a  is still 

overinclusive. The District argues that the state can legitirrrately 

place citizenship restrictions on the business agents of labor organi- 

zations of f i r e  fighters, peace officers, police officers, and public 

school teachers because the State can l e g i t h t e l y  place citizenship 

restrictions on those occ~pat ions.~ However, i n  applying the ci t i -  

zenship requirement t o  the business agents of public employee labor 

organizations, the citizenship restriction wuld be placed on the 

business agents of pub1 ic  employee labor organizations which represent 

occupations upon which citizenship requirements could not be imposed. 

Public employee labor organizations represent a host of occupa- 

tions other than firefighters, police officers, peace officers, and 

public teachers. E.9. Carpenters Lccal Union 1194 v. Santa Fbsa 

County Board of County C d s s i o n e r s ,  12  E'PER TI7352 (1986) (blue 

7~elly disagrees with the District's "agency" theory. - See IV B 2 b 

below. 



collar employees: opera t ional  s e r v i c e  employees); C i t rus ,  Cannery, 

Food Processinq and Al l ied  Workers, Local 173 v. Manatee County 

Mosquito Control District, 12 PER §I7340 (1986)(surveyors, inspec- 

tors, sprayers,  mechanics, p i l o t s ,  o f f  ice clericals, custodians ; 

v. Alachm County Library D i s t r i c t ,  12 FPER 517335 (1986) ( l ib ra ry  

a s s i s t a n t ,  s t a f f  a s s i s t a n t ,  l i b r a r y  page, account c l e r k ) ;  LIWI,  Local 

678 v. C i t y  of Melbourne, 12 FPER §I7321 (1986)(blue  collar employees: 

custodians, maintenance, ... 1;  Kubiak v. Canaveral Por t  Authority, 12 

FPER 17214 (1986) ( b l u e  collar u n i t  o f  employees inc luding j a n i t o r s  and 

parking lot  a t t endan t s  1. Thexefore, t h e  District's argunent that t h e  

S t a t e  can restrict t h e  business agents  of  pub l i c  enployee l abor  orga- 

n iza t ions  on t h e  theory that those  occupations can be restricted to 

c i t i z e n s ,  m u s t  f a i l  as being overinclusive.  Sugarman v. Douqal, 412 

U.S. 634, 93 S.Ct. 2842, 37 L.Fd.2d 853 (1973). 

For t h e  reasons stated i n  t h e  decis ion o f  t h e  Court of  appeals  and 

those  above, Kelly would respec t fu l ly  suhn i t  that Section 447.04(1)(a)  

which d i s q m l i f  ies non-citizens f ram t h e  occupation o f  business agent  

is over inclus ive  under the f i r s t  prong of t h e  p o l i t i c a l  function 

exception test. Therefore, strict j u d i c i a l  sc ru t iny  should apply. 

b. The Ci t izenship  Res t r i c t ion  Contained i n  
Section 447.04(1) (a )  A l s o  F a i l s  t h e  Second 
Prong of t h e  P o l i t i c a l  Function EStemption 
Tes t  

The Court of  Appeals, having found that Section 44704(1)(a)  f a i l s  

t h e  f i r s t  prong of t h e  p o l i t i c a l  funct ion exceptions test, never 

addressed the second prong. Kelly would suhn i t  t h a t  t h e  c i t i z e n s h i p  

r e s t r i c t i o n  f a i l s  t h e  second prong as well .  

The second tier of the p o l i t i c a l  function exception test deter- 

mines, through var ious  inqu i r i e s ,  whether t h e  occupation sought to be 



r e s t r i c t e d  based on a l i enage  is t r u l y  p o l i t i c a l .  Returning t o  the 

second prong o f  t h e  test as expressed i n  Suqarman, 413 U. S. a t  637, 93 

S.Ct. a t  2850 and reaffirmed i n  Cabe11,45 U.S. a t  439, 102 S.Ct. a t  

740, it appears t h a t  a t  least t h r e e  i n q u i r i e s  are i n  order. F i r s t ,  

t h e  exception only  includes "persons holding state e l e c t i v e  or impor- 

t a n t  non-elective executive, l e g i s l a t i v e ,  and j u d i c i a l  posi t ions.  " 

Therefore, t h e  test i t s e l f  recognizes that a state may restrict on ly  

pub l ic  anployment. Second, t h e  pub l ic  pos i t ions  must involve o f f i c e r s  

who " p a r t i c i p a t e  d i r e c t l y  i n  t h e  formulation, execution o r  review of 

broad pub l ic  policy." Third, t h e  functions must "go to  t h e  hea r t  of 

represen ta t ive  government." The S t a t e ' s  r e s t r i c t i o n  based on a l i enage  

cannot fa l l  i n t o  t h e  p o l i t i c a l  function exception because t h e  occupa- 

t i o n  of  business agents  is no t  a publ ic  pos i t ion;  business agents  do 

no t  p a r t i c i p a t e  d i r e c t l y  i n  t h e  formulation, execution or review of 

broad pub l ic  policy;  and t h e  function of business 

agents  does n o t  go to  t h e  h e a r t  of r epresen ta t ive  government. 

F i r s t ,  it is abundantly clear that  t h e  state may only restrict 

p u b l i c  p o s i t i o n s  o r  occupations based on al ienage.  ?he t h r e e  United 

S t a t e s  Suprane Court cases which have upheld r e s t r i c t i o n s  based on 

a l i enage  a l l  involved state or pub l ic  anployees working i n  publ ic  

pos i t ions .  Cabell v. Chavez-Salido, 454 U.S. 432 102 S.Ct. 735, 70 

L.Ed.2d 677 (1982) ( f inding probation o f f i c e r s  to f a l l  wi th in  

exception) ; Ambach v. Norwick, 441 U.S. 68 99 S.Ct. 1589, 60 L.EEi.2d. 

49 (1979 1 (pub l ic  school teachers  f u l f i l l  basic government function 18; 

8 ~ n  Ambach, J u s t i c e  Powell, made it abso lu te ly  clear that t h e  pub l ic  
functions exception on ly  a p p l i e s  to  pub1 ic anployment. " [T ]he Court 
also has  recognized a g r e a t e r  degree o f  l a t i t u d e  f o r  t h e  S t a t e s  when 
a l i e n s  w e r e  sought t o  be excluded frcm pub l ic  anployment." 441 U.S. 
a t  71, 99 S.Ct. a t  1592. "The exclusion o f  a l i e n s  frcm govermenta l  
pos i t ions  would no t  i n v i t e  as demanding sc ru t iny  frcm t h i s  Court. 441 



Fbley v.  Connel ie ,  435 U.S. 291, 98 S.Ct. 1067, 55 L.Ql.2d 287 (1978) 

(po l icenen  f a l l  w i t h i n  the con tou r s  o f  the political f u n c t i o n s  

excep t ion ) .  

Fu r the r  suppor t  f o r  a n  i n t e r p r e t a t i o n  of  the political func t ion  

excep t ion  as app ly ing  o n l y  to p u b l i c  enployment can  be found i n  

Examininq Board o f  Ehgineers,  A r c h i t e c t s  and  Surveyors  v .  Flores D e  

Otero, 426 U.S. 572, 96 S.Ct. 2264, 49 L.m.2d 65 (1976) ( i n v a l i d a t i n g  

a state law tha t  excluded a l i e n s  from p r a c t i c i n g  c i v i l  engineer ing)  

and  I n  re G r i f f i t h s ,  413 U.S. 717, 9 3  S.Ct. 2851, 37 L.Ei.2d 910 

(1973) ( n u l l i f y i n g  state law exc luding  a l i e n s  f o r  menbership i n  the 

state b a r ) .  ?he d i s t i n c t i o n  between the r i g h t  to  pursue  a p r i v a t e  

occupat ion  and  the r i g h t  to  access to p u b l i c  employment was set forth 

i n  clear and unambiguous t e n n s  i n  I n  re G r i f f i t h s :  

Lawyers do indeed occupy p r o f e s s i o n a l  p o s i t i o n s  
of r e s p o n s i b i l i t y  and  i n f l u e n c e  tha t  impose on them 
duties c o r r e l a t i v e  w i t h  their v i t a l  r i g h t  of access 
to  the courts. Moreover, by v i r t u e  of their pro- 
f e s s i o n a l  a p t i t u d e s  and  natural i n t e r e s t s ,  lawyers  
have  been leaders i n  g o v e r m e n t  throughout  the 
h i s t o r y  o f  our country.  Y e t ,  t h e y  are n o t  o f f  i- 
cials o f  government by v i r t u e  o f  be ing  lawyers.  
N o r  does  the status of  ho ld ing  a l i c e n s e  to prac- 
tice law place one  so close to the core o f  the 
political process  as to make him a formula tor  of 
government policy. 

413 U.S. a t  729, 9 3  S.Ct. a t  2858, 37 L.m.2d a t  919. 

The Supreme Cour t  has n o t  approved a state r e s t r i c t i o n  for p r i v a t e  

occupat ions  based on a l i enage .  Furthermore, a h o s t  of lower f e d e r a l  

and  state courts have  i n v a l i d a t e d  just such r e s t r i c t i o n s .  -- See  S z e t o  

U.S. a t  75, 99 S.Ct. a t  1593. "New Yorkls  c i t i z e n s h i p  r equ i r anen t  is 
l i m i t e d  to a governmental func t ion  because it o n l y  a p p l i e s  to t e a c h e r s  
employed by and  a c t i n g  as a g e n t s  o f  the Sta te . "  441 U.S. a t  75, n.6, 
99 S.Ct. a t  1594, n.6. 



v. Louisiana State Ebard of Dentistry, 508 F. Supp. 268 (E.D. La. 

1981) (statute prohibiting aliens frm being licensed to practice den- 

tistry found invalid); Kulkarni v. Nyquist, 446 F. Supp. 1269 (N.D. 

N.Y. 1977) (law imposing citizenship requirment for the licensing of 

civil engineers and physical therapists held unconstitutional); 

Surmeli v. New York, 412 F. Supp. 394 (S.D.N.Y. 1976) (termination of 

a physician's license based on lack of citizenship found 

unconstitutional); Sundram v. Niaqara Falls, 77 Misc. 2d 1002, 357 

N.Y.S. 2d 943 (1973) (ordinance prohibiting the issmnce of a taxicab 

driver's license based on noncitizenship denied eqml protection); 

Wnq v. Hohnstrm, 405 F.Supp. 727 (D. Minn. 1975) (requirement of 

citizenship for pharmacists held unconstitutional); Arias v. 

Emmininq Board of Refriqeration and Air Conditioninq Technicians, 353 

F. Supp. 857 (D.P.R. 1972) (limiting of refrigeration and air- 

conditioning technicians' license to citizens found unconstitutional); 

see also, mkahashi v. Fish and @me Carmission, 334 U.S. 410, 68 S. -- 

Ct. 1138, 92 L. Ed. 1478 (1948) (finding a denial of eqml protection 

where a statute barred non-citizens frm obtaining mercial fishing 

licenses). Hence, there is overwhelming evidence suggesting that pri- 

vate occupations cannot be restricted by the state based on alienage. 

Of course, the fact that the political function exception has never 

been aplied to restrictions on private occupations based on citi- 

zenship renoves the possibility of applying the political function 

exception in this case. Kelly is a business agent enployed by the 

International Association of Fire Fighters. Kelly is not employed by 

the state or a political subdivision of the state. He is not a person 

holding a state elective or important non-elective executive, legisla- 



t i v e ,  or j u d i c i a l  posi t ion.  Therefore, t h e  p o l i t i c a l  function excep- 

t i o n  is no t  appl icable  and the state's r e s t r i c t i o n  on the a b i l i t y  of  

t h e  Appellee to pursue a p r i v a t e  occupation must be governed by the 

strict sc ru t iny  test. 

The District does not  adeqmte ly  address the f a c t  that Section 

4 47.0 4 ( 1 (a is being appl  i e d  to a p r i v a t e  enploymen t as opposed to  

pub l ic  enployment as i n  Cabell,  Foley and Ambach. The District 

simply argues that the business agent  is a n  agent  of and "s teps  i n  the 

shoes" of  persons who can have c i t i z e n s h i p  r e s t r i c t i o n s  placed on 

then. ( I n i t i a l  Brief of Appellant,  pp. 19-21). F i r s t ,  it is not  a t  

a l l  clear tha t  the state can p lace  c i t i z e n s h i p  r e s t r i c t i o n s  on f i re-  

f i g h t e r s .  See Cabell 454 U.S. a t  461-62, 102 S.Ct. a t  751, 70 L.Ed.2d 

a t  698 (Blaclanan J., d i s s e n t i n g ) .  Second, even i f  c i t i z e n s h i p  

r q u i r e n e n t s  could be placed on f i r e f i g h t e r s ,  it is doubtful that  the 

business agen t  represent ing then could be subject to  such restric- 

t ions .  The essence of the Suprene Cour t ' s  decis ions  f o r  po l i ce  o f f i -  

cers and teachers  is t h e  d i s c r e t i o n  tha t  they exercise viz-a-viz the 

public.  Furthermore, a bargaining agent  exercises no more d i sc re t ion  

over  the p u b l i c  than does a l abor  a t to rney  i n  represent ing the pub l ic  

employee union or the pub l ic  enployer i n  negot ia t ions  or grievance 

hand1 ing. 

The f a c t  that Section 447.04(1)(a)  regulates p r i v a t e  enployment 

d m s  the District's a t t e n p t  to  have the state apply the c i t i z e n s h i p  

r e s t r i c t i o n  to  business agents  under the p o l i t i c a l  function exception. 

Second, w e n  assuning that this Court is w i l l i n g  to  s t r e t c h  the 

pub l ic  function exception to  cover p r i v a t e  occupations such as busi- 

ness agents,  f u r t h e r  inquiry  is i n  order.  The Sugamn/Cabell  test 



allows a l i e n a g e  r e s t r i c t i o n s  on publ ic  " o f f i c e r s  who p a r t i c i p a t e  

d i r e c t l y  i n  the formulation, execution, or review of broad pub l ic  

pol icy .  . . " Suqannan, supra. Aside from the f a c t  t h a t  business agents  

are n o t  pub l i c  o f f i c e r s ,  business agents  are employees of a union who 

nego t ia te  c o l l e c t i v e  bargaining agrements  and handle grievances on 

behalf of employees. - See §§447.203( 14 , 447.301( 2)  , 447.401, Fla. 

S t a t .  (1985). It is obvious that  i n  f u l f i l l i n g  these functions busi- 

ness agents  do not  " p a r t i c i p a t e  d i r e c t l y  i n  the formulation, execu- 

t ion ,  or review of broad pub l ic  policy." 

A business agent  does not  d i r e c t l y  p a r t i c i p a t e  i n  t h e  formulation 

of broad pub l ic  policy any more than a n  a t to rney  does. I n  I n  re 

G r i f f i t h s ,  supra, t h e  United S t a t e s  Supreme Court held tha t  an  a l i e n  

cannot be r e s t r i c t e d  £ran becaning an a t torney.  4 business agent  can- 

no t  be seen as formulating publ ic  pol icy  any more than a n  a t torney.  

An a t t o r n e y  is a n  o f f i c e r  of every court i n  which h e  pract ices .  I n  

any given decis ion m d e  a judge, an  a t t o r n e y ' s  influence o f ten  is a 

s u b s t a n t i a l  f ac to r .  Y e t ,  t h e  Court has no t  seen f i t  to c l a s s i f y  

a t to rneys  as f a l l i n g  within the political function exception. 

According to  the " d i r e c t  p a r t i c i p a t i o n  i n  the formulation of pub l i c  

policy" requirement, as construed i n  I n  re G r i f f i t h s ,  a business agent  

cannot be considered more d i r e c t l y  involved i n  the formulation of 

pub l i c  pol icy  than a n  a t torney.  It is dubious whether h e  formulates 

pub l i c  pol icy  i n  any more than a n  at tenuous manner. A business agent  

negot ia tes  wages, hours, and terms and condit ions of employment on 

behalf of  employees. I n  f a c t ,  the Publ ic  mployees  Relat ions A c t  spe- 

c i f i c a l l y  restricts and limits t h e  a b i l i t y  of  a c o l l e c t i v e  bargaining 

represen ta t ive  to  bargain about po l i cy  decisions.  



It is t h e  r i g h t  of t h e  p u b l i c  enployer  to determine 
u n i l a t e r a l l y  the purpose o f  each o f  its c o n s t i t u e n t  
agencies, set s t anda rds  o f  services to  be o f f e r e d  
to  t h e  p u b l i c ,  and exercise c o n t r o l  and d i s c r e t i o n  
o v e r  its organ iza t ion  and  ope ra t ions .  

S447.209, Fla. Stat .  (1985 1 .  Therefore,  t h e  a b i l i t y  of  a c o l l e c t i v e  

barga in ing  r e p r e s e n t a t i v e  and  hence a bus iness  agent to have any  

impact on broad p u b l i c  p o l i c y  is s e v e r e l y  c i r cunsc r ibed  by statute. 

A s  noted by t h e  District, t h e  p u b l i c  enployer  c a n  refuse to even 

n e g o t i a t e  about  matters conta ined  i n  Sec t ion  447.209. 

As ide  from t h e  l i m i t a t i o n s  conta ined  i n  Sec t ion  447.209, t h e  

P u b l i c  Bnployees Re la t ions  Act  p l a c e s  a h o s t  of  o t h e r  r e s t r i c t i o n s  

which l i m i t  t h e  impact that  a l a b o r  o rgan iza t ion  c a n  have on p u b l i c  

po l i cy .  Ebr -1e, any agreement nego t i a t ed  must be s u h n i t t e d  for 

approval  to t h e  a p p r o p r i a t e  l e g i s l a t i v e  body and  to enployees of t h e  

barga in ing  un i t .  §447.309(1). Furthermore, even a f t e r  agreement, the 

l e g i s l a t i v e  body does  n o t  have to a p p r o p r i a t e  funds  s u f f i c i e n t  to  fund 

t h e  agreement. §447.309(2). 

With r e s p e c t  to gr ievance  matters, t h e  P u b l i c  Employees Rela t ions  

Ac t  also imposes s u b s t a n t i a l  r e s t r i c t i o n s  on p u b l i c  sector l a b o r  orga- 

n iza t ions .  P u b l i c  employees have t h e  r i g h t  to  p r e s e n t  t h e i r  own 

gr ievances  to t h e  p u b l i c  enployer.  §447.301(4) . P u b l i c  sector l a b o r  

o r g a n i z a t i o n s  also have a d u t y  of  f a i r  r ep re sen ta t ion  to employees so 

t h a t  t h e  o rgan iza t ion  cannot  act a r b i t r a r i l y ,  d i s c r i m i n a t o r i l y ,  or i n  

kad f a i t h  i n  its r e p r e s e n t a t i v e  capac i ty .  - E.9. Gow v. AFSCElE, L m a l  

1363, 4 FPER fl4162 (1978).  D i s s a t i s f a c t i o n  as wi th  r ep re sen ta t ion  can  

be a c t e d  upon by r e j e c t i n g  a nego t i a t ed  agreement, S447.309, or by 

p e t i t i o n i n g  to  revoke  t h e  union 's  c e r t i f i c a t i o n .  S447.308. 

The statute imposes s e v e r e  l i m i t a t i o n s  on t h e  l a b o r  o rgan iza t ion  



and the business agent viz-a-viz the public employer and the public 

employees. It is doubtful whether a business agent could even be con- 

sidered t o  "participate directly i n  the formulation, execution, o r  

review of broad public policy." This is a second reason why the 

state's regulation of business agents based on alienage does not f a l l  

within the narrow poli t ical  function exception t o  the rule of s t r i c t  

scrutiny. 

The final inquiry under the Sugarman test is whether a business 

agent of a l a b r  organization performs functions that go t o  the heart 

of representative government. The two issues merging frcm tha t  

inquiry are: 1) whether the position involves the exercise of broad 

discretionary power, and, 2 )  the importance of the function a s  a fac- 

t o r  i n  the concept of danocratic self-government. Bernal v. Fainter, 

467 U.S. 216, 104 S.Ct. 2312, 81 L.Fd.2d 175 (1984). A survey of the 

Suprme Court cases on point provide analogies a s  t o  whether a busi- 

nes s  agent's functions go t o  the heart of self-representative govern- 

ment. 

I n  Foley, swra ,  the policeman's function was found t o  f a l l  within 

the political exception. The Court proclaimed that  policemen are  

"clothed with authority t o  exercise an almost inf ini te  variety of 

discretionary powers." Foley, 435 U.S. a t  297, 98 S.Ct. a t  1071, 55 

L.Ed.2d 293. The exercising of th i s  discretion i n  the enforcenent and 

execution of the law, mde th i s  important public responsibility a 

function which goes "to the heart of self-government." Likewise, i n  

Cabell, supra, probation officers'  exercise of the sovereign's coer- 

cive police powers over the c m u n i t y  was seen a s  parallel t o  the 

duties of the policeman i n  Foley. 



lbth cases are e a s i l y  d i s t ingu i shab le  i n  t w o  respects .  F i r s t ,  

they b th  w e r e  concerned with occupations involving the execution of 

p u b l i c  policy. A business agent  unquestionably does not engage i n  t h e  

execution of  pub l i c  policy. Second, and more importantly, a business 

agent  does not  exercise a broad range of d i s c r e t i o n  i n  t h e  c m u n i t y  

whi le  engaging i n  h i s  funct ion as negot ia tor  f o r  a l abor  union. H i s  

inf luence  is l imi ted  to t h e  wi l l ingness  of a state o f f i c i a l  t o  be per- 

smded  that a f i r e f i g h t e r  should g e t  a f~ more d o l l a r s  i n  f r i n g e  

benef i t s  as protec t ion f o r  h i s  family. This hardly canpares w i t h  a 

policeman and probation o f f i c e r ' s  power t o  arrest any person whom the 

o f f i c e r  decides has v i o l a t e d  the law. 

I n  Ambach, supra, t h e  Court held t h a t  pub l i c  schoolteachers l a y  

wi th in  t h e  canpass of  t h e  pub l ic  function exception: a f t e r  noting 

t h a t  teachers  m i n t d i n e d  a g r e a t  degree of r e s p o n s i b i l i t y  and discre-  

t i o n  i n  t h e  inculcat ion of chi ldren,  the Court explained the impor- 

t ance  of education as a governmental function. "Public edmat ion,  

l i k e  t h e  p o l i c e  function,  ' f u l f i l l s  a most fundamental obl igat ion of 

government to  its consti tuency . ' " Ambach 441 U.S. 68, 76, 99 S.Ct. 

1589, 1594, 60 L.W.2d 49, 56 (1979) ( q w t i n g  Foley, supra, a t  297, 

98 S.Ct. a t  1071, 55 L.Ed.2d at  293). Teachers engage i n  t h e  for- 

mulation of s tudents '  a t t i t u d e s  and, by necessi ty,  have wide discre-  

t i o n  i n  t h e i r  day-to-day contact  w i t h  s tudents.  

Unlike a schoolteacher, a business agent  does not  cane i n t o  con- 

tact with m-rs of t h e  general carmunity on a day-to-day basis i n  

t h e  functions h e  performs. Nor does h e  develop a t t i t u d e s  of t h e  can- 

munity towards government or engage i n  a function as c r u c i a l  as educa- 

t ion .  Therefore, t h e  r e s t r i c t i o n  upheld i n  Ambach cannot be properly 



analogized to  apply to business agents.  

The cases which have s t r u c k  down r e s t r i c t i o n s  on alienage to 

engage i n  a c e r t a i n  occupation are more c l o s e l y  analogous to  a busi- 

ness agen t ' s  function. I n  Flores  d e  Otero, supra, the Court found 

that a f l a t  ban excluding a l i e n s  f roan a c i v i l  engineering occupation 

v io la ted  the a m 1  Protect ion Clause. Cer ta in ly ,  t h e  Court viewed a 

c i v i l  engineer much d i f f e r e n t l y  than a teacher  or a policman.  C i v i l  

engineers exercise d i s c r e t i o n  i n  t h e i r  occupation and cane i n t o  con- 

tact with t h e  public;  but the r e l a t i v e  importance of t h e i r  function 

and t h e  p r i v a t e  na tu re  of t h e i r  pos i t ion  l e a d  the Court to  conclude 

that they d i d  not  cane within  t h e  boundaries of  t h e  political function 

exception. Furthermore, i n  Suqarman, supra, t h e  Court held that c i v i l  

service occupations could not  be r e s t r i c t e d  to only  c i t i z e n s .  C i v i l  

se rvan t s  genera l ly  d i d  not  formulate broad pub l ic  pol icy  d i r e c t l y  

involving mtters of self-government. Earlier, i n  I n  re G r i f f i t h s ,  

supra, a r e s t r i c t i o n  on an  a l i e n ' s  right to becane a n  a t to rney  was 

invalidated.  The Court explained that t h e  high r e s p o n s i b i l i t i e s  o f  a n  

a t t o r n e y  "hardly involved mtters of state po l icy  or acts of  such mi- 

que r e s p o n s i b i l i t y  as to e n t r u s t  then only to  c i t izens ."  I n  re 

G r i f f i t h s ,  413 U.S. a t  724, 93 S.Ct. a t  2856, 37 L.m.2d a t  917. 

Simi lar ly ,  business agents1  d u t i e s  and functions cannot be s a i d  to 

concern mtters of state i n t e r e s t  r equ i r ing  the f u l f i l l m e n t  thereof ,  

to  be l imi ted  to  c i t i z e n s .  

I n  t h e  most r ecen t  pronouncenent i n  t h e  area, the Court s t r u c k  

down a l a w  r e s t r i c t i n g  a l i e n s  f roan becaning n o t a r i e s  public. Bernal 

v. Fainter ,  467 U.S. 216, 104 S.Ct. 2312, 81  L.m.2d 175 (1984) .9 

'me Flor ida  Suprene Court had prevously reached t h e  same r e s u l t .  See 
Graham v. Rarrrani, 383 So.2d 634 (Fla .  1980).  

- 31- 



The p o s i t i o n  o f  no tary  p u b l i c  was n o t  seen  as impl i ca t ing  respon- 

s i b i l i t i e s  that go to  the h e a r t  o f  r e p r e s e n t a t i v e  g w e r m e n t .  

Although t h e y  have power to  a c k n w l e d g e  w i l l s ,  t a k e  out-of-court d e p  

s i t i o n s  and a d n i n i s t e r  oa ths ,  n o t a r i e s  d i d  not  "exercise the state's 

monopoly of  legitimate c o e r c i v e  force."  - Id. N o r  were they  inves t ed  

wi th  the wide d i s c r e t i o n  usua l ly  enjoyed by schoolteachers .  Likewise, 

bus iness  a g e n t s  do n o t  exercise broad d i s c r e t i o n  ove r  p u b l i c  p o l i c y  i n  

t h e  performance o f  t h e i r  func t ions  as n e g o t i a t o r s  f o r  p u b l i c  unions. 

Addi t iona l ly ,  t hey  i n  no shape, form or manner execu te  p u b l i c  p o l i c y  

t h a t  requires the r o u t i n e  exercise o f  a u t h o r i t y  over  i n d i v i d m l s .  

Therefore,  bus iness  agen t s ,  l i k e  c i v i l  s e rvan t s ,  engineers ,  a t t o r n e y s  

and  n o t a r i e s  p u b l i c  do n o t  perform f u n c t i o n s  which go to  the h e a r t  of 

r e p r e s e n t a t i v e  government. Hence, by analogy to  t h e  series of appl i -  

c a b l e  Suprene Court  dec i s ions ,  t h e y  do n o t  perform funct ions  t r u l y  

p o l i t i c a l  i n  na ture .  

I n  sun, the a t t empt  t o  app ly  the narrow p o l i t i c a l  func t ion  excep- 

t i o n ,  t o  t h e  rule that d i sc r imina t ion  based on a l i e n a g e  t r i g g e r s  

strict s c r u t i n y ,  must f a i l .  It f a i l s  every  i n q u i r y  under second prong 

o f  the political func t ion  except ion  test: the occupat ion o f  bus iness  

a g e n t  is a p r i v a t e  employment occupat ion;  the r e s t r i c t i o n s  p laced  on 

a c o l l e c t i v e  barga in ing  r e p r e s e n t a t i v e  to  even n e g o t i a t e  abu t  p o l i c y  

d e c i s i o n s  nega te  any p o s s i b i l i t y  that a bus iness  a g e n t  could eve r  

" p a r t i c i p a t e  d i r e c t l y  i n  the formula t ion ,  execut ion,  or review of  

broad p u b l i c  pol icy;"  and the a b i l i t y  to barga in  a b u t  wages, hours,  

and  terms and cond i t i ons  o f  employment can  ha rd ly  be said to  "go to  

t h e  h e a r t  of r e p r e s e n t a t i v e  government. " 

3. SulnMry 



Kelly would respec t fu l ly  subnit that the c i t i z e n s h i p  r e s t r i c t i o n  

contained i n  Section 447.04(1) (a 1 passes  n e i t h e r  the f i r s t  prong of 

t h e  p o l i t i c a l  function exception test (as found by t h e  Court of 

Appeals) nor the second prong. Therefore, strict jud ic ia l  scrut iny is 

mandated. 

[ A ]  state law that discr iminates  on the basis of 
a l i enage  can be sus ta ined only i f  it can withstand 
strict jud ic ia l  scrut iny.  I n  order  to withstand 
strict sc ru t iny  the law must advance a canpeling 
S t a t e  i n t e r e s t  by t h e  least r e s t r i c t i v e  means 
a v a i l a b l e . /  

6/ Only r a r e l y  are s t a t u t e s  sus ta ined i n  the f a c t  - 
of strict scrut iny.  A s  one c m e n t a t o r  
observed, strict s c r u t i n y  review is "strict" i n  
theory but  u s m l l y  " f a t a l "  i n  f a c t .  

Bernal v. Fainter ,  467 U.S. a t  219, 104 S.Ct. a t  , 81 L.FE1.2d a t  

179-180. 

I t  is q u i t e  clear that Section 447.04(1) (a )  cannot withstand 

strict jud ic ia l  scrut iny.  I n  f a c t ,  t h e  District has apparently con- 

ceded that  this statute cannot withstand strict sc ru t iny  as it has 

made no argunent on this issue.  

There is nothing i n  the record that e s t a b l i s h e s  that r e s i d e n t  

a l i e n s ,  as a class, are not  suitable to be business agents.  There 

are less r e s t r i c t i v e  a l t e r n a t i v e s  f o r  dea l ing  with r e s i d e n t  a l i e n s  who 

might not  be s u i t a b l e  f o r  t h e  occupation. I n  f a c t ,  s w h  a l t e r n a t i v e s  

are a l ready provided f o r  i n  Section 447.04(1)(b) and (c)  (p roh ib i t ing  

t h e  g ran t  of a l i c e n s e  to persons convicted of a felony or not  of good 

moral charac te r ) .  Furthermore, a v a r i e t y  of r e s t r i c t i o n s  are placed 

on c o l l e c t i v e  bargaining represen ta t ives  throughout Section 447, P a r t  

The absence of a canpel l ing  state i n t e r e s t  i n  r e s t r i c t i n g  non- 



c i t i z e n s  f r m  engaging i n  a p r i v a t e  occupation such as a business 

agen t  mandates a f ind ing  t h a t  F lo r ida  S t a t u t e ,  Sect ion 447.04(1)(a)  be 

s t r u c k  down. "I t  requ i res  no argument t o  show tha t  t h e  r i g h t  t o  m r k  

f o r  a l i v i n g  i n  t h e  cannon occupations o f  t h e  cannunity is of t h e  very 

essence  of  t h e  personal  freedom and opportunity tha t  it was t h e  

purpose of  t h e  [Fourteenth] Amendnent t o  secure." T r m x  v. With, 239 

U.S. 33, 41, 36 S.Ct. 7,  10, 60 L.W. 131, (1915). -- See also mkahashi  

v. Fish and Game C d s s i o n ,  334 U.S. 410, 68 S.Ct. 1138, 92 L.W. 

1478 (1948); Yick Wo v. Hopkins, 118 U.S. 356, 6 S.Ct. 1064, 30 L.m. 

220 (1886). Thus to  preserve  t h i s  freedom to engage i n  t h e  occupa- 

t i o n  of business agent ,  t h e  Court should f i n d  Section 447.04(1)(a)  

v i o l a t e s  t h e  Fourteenth Amendnent of t h e  United S t a t e s  Consti tut ion.  

Kelly would sutxnit that the F ina l  Atfninistrat ive Order grant ing  

h i n  a business agen t ' s  l i c e n s e  should be aff irmed,  e i t h e r  because 

Section 447.04(1(a) was repealed by implicat ion by Section 455.10 

(1979) or because it v i o l a t e s  t h e  F q u ~ ~ l  Protec t ion  Clause. 

Respectful ly sutxni t t e d ,  

NG & BLOOM, P.A. 

I hereby c e r t i f y  that a t r d  and correct copy of t h e  foregoing 

Answer Brief of  Appellee, Ce les t ine  Kelly, was mailed t h i s  6 t h  day of 




