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INT RODUCT ION 

P l a i n t i f f / P e t i t i o n e r  _WRILYN CASBY w i l l  be r e f e r r e d  t o  as 

s h e  s t a n d s  b e f o r e  t h i s  C o u r t ,  as  s h e  s t o o d  b e f o r e  t h e  t r i a l  c o u r t  

and as CASBY. ~ e f e n d a n t s / ~ e s p o n d e n t s  WARREN DOUGLAS FLINT and 

RITA FLINT w i l l  be  r e f e r r e d  t o  as t h e y  s t a n d  b e f o r e  t h i s  C o u r t ,  

as t h e y  s t o o d  b e f o r e  t h e  t r i a l  c o u r t  and as  FLINT. 

"R" r e f e r s  t o  t h e  r e c o r d  on a p p e a l .  "A" r e f e r s  t o  t h e  appen- 

d i x  a t t a c h e d  t o  t h i s  b r i e f .  Emphas i s  i s  s u p p l i e d  by c o u n s e l  un- 

less  o t h e r w i s e  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

CASBY a p p e a l e d  t o  t h e  F o u r t h  D i s t r i c t  from o r d e r s  which d i s -  

missed  h e r  t h i r d  amended c o m p l a i n t .  (R .  24,  2 5 ) .  

CASBY f e l l  a t  a  p a r t y  i n  FLINT'S house.  T h e r e  was a d i f f e r -  

e n c e  i n  f l o o r  l e v e l  be tween  t h e  e n t r a n c e w a y  and t h e  l i v i n g  room. 

FLINT had many more p e o p l e  i n  t h a t  area t h a n  i t  c o u l d  s a f e l y  ac- 

commodate. T h e r e f o r e  CASBY d i d  n o t  r e a l i z e  t h e  c h a n g e  i n  t h e  

f l o o r  l e v e l  u n t i l  s h e  f e l l .  (R .  15 -18 ) .  

CASSY s u e d  FLINT. She  a l l e g e d  t h a t  FLINT m a i n t a i n e d  two 

d a n g e r o u s  c o n d i t i o n s  i n  t h e i r  p r e m i s e s :  a  d i f f e r e n c e  i n  f l o o r  

l e v e l  be tween  t h e  e n t r a n c e  and t h e  l i v i n g  room, accompanied by a n  

e x c e s s i v e  number of p e o p l e  which h i d  t h e  d i f f e r e n c e  i n  e l e v a t i o n .  

( R .  1 5 - 1 8 ) .  The c o m p l a i n t  c o n t a i n e d  t w o  c o u n t s  which  a l l e g e d  i n  

t h e  a l t e r n a t i v e  t h a t  t h e  d a n g e r o u s  c o n d i t i o n  was e i t h e r  t h e  ob- 

s c u r e d  d i f f e r e n c e  i n  f l o o r  l e v e l  ( R .  15-17)  o r  t h e  e x c e s s i v e  num- 

ber of p e o p l e  ( R .  17-18) .  

FLINT moved t o  d i s m i s s  t h e  c o m p l a i n t  on t h e  ground  t h a t  a  

d i f f e r e n c e  i n  f l o o r  l e v e l  a l o n e  d i d  n o t  c o n s t i t u t e  a d a n g e r o u s  

c o n d i t i o n  o n  t h e  p r e m i s e s .  (R.  19-20) , c i t i n g  Schoen v. G i l b e r t  , 

436 So.  2d 75 ( F l a .  1 9 8 3 ) .  The t r i a l  c o u r t  g r a n t e d  t h e  mo t ion .  

( R .  24, 2 5 ) .  CASBY a p p e a l e d .  ( R .  26, 2 8 ) .  

The  F o u r t h  D i s t r i c t  a f f i r m e d .  I t  n o t e d  t h a t  s e v e r a l  c a s e s  

had found  f a c t o r s  which d i s t i n g u i s h e d  Schoen .  B u t  t h e  c o u r t  h e l d  

t h a t  t h e r e  was no  l e g a l  d i s t i n c t i o n  be tween  t h e  dim l i g h t i n g  

which o b s c u r e d  t h e  view i n  Schoen  and t h e  mass of  p e o p l e  which 

o b s c u r e d  t h e  view h e r e .  (A.  3 ) .  I t  c e r t i f i e d  t o  t h i s  C o u r t  t h e  



q u e s t i o n  of  whether  t h e  f a c t s  of t h i s  c a s e  gave r i s e  t o  a  d u t y  t o  

warn.  

Where p l a i n t i f f  s l i p s ,  f a l l s ,  and i s  i n j u r e d  
b e c a u s e  of a  d i f f e r e n c e  i n  f l o o r  l e v e l s ,  is  an 
a l l e g a t i o n  t h a t  t h e  d i f f e r e n c e  was o b s c u r e d  
e i t h e r  by ( I )  o t h e r  s o c i a l  g u e s t s ,  or ( 2 )  by 
an e x c e s s i v e  number of o t h e r  s o c i a l  g u e s t s  
s u f f i c i e n t  a s  an a l l e g a t i o n  of a n  i n h e r e n t l y  
d a n g e r o u s  c o n d i t i o n  g i v i n g  r i s e  t o  a  d u t y  t o  
warn,  t h u s  b e i n g  d i s t i n g u i s h a b l e  f r o m  Schoen  
v. G i l b e r t ,  436 So. 2d 75 ( F l a .  1983) ? 

( A .  3 ) .  



SUMMARY OF ARGUMENT 

The t r i a l  c o u r t  e r r e d  i n  d i s m i s s i n g  CASBY1s c o m p l a i n t .  

C o u n t  I s u f f i c i e n t l y  a l l e g e d  t h a t  a  d i f f e r e n c e  i n  f l o o r  l e v e l ,  

combined w i t h  an e x c e s s i v e  number of p e r s o n s  who d i s g u i s e d  t h e  

d i f f e r e n c e ,  c o n s t i t u t e d  a  d a n g e r o u s  c o n d i t i o n  o n  t h e  p r e m i s e s .  

Count  I1 s u f f i c i e n t l y  a l l e g e d  t h a t  t h e  e x c e s s i v e  nubmer of pe r -  

s o n s  o n  t h e  p r e m i s e s  c o n s t i t u t e d  a  d a n g e r o u s  c o n d i t i o n .  The com- 

p l a i n t  d i d  n o t  a l l e g e  m e r e l y  a  d i f f e r e n c e  i n  f l o o r  l e v e l s  and 

t h e r e f o r e  t h e  c l a i m  is  n o t  b a r r e d  by Schoen  v. G i l b e r t ,  436 So. 2d 

75 ( F l a .  1983) .  

I f  t h e  C o u r t  f i n d s  Schoen  u n d i s t i n g u i s h a b l e ,  i t  s h o u l d  r e -  

v i s i t  i ts  h o l d i n g  i n  Schoen .  T h a t  c a s e  i s  i n c o n s i s t e n t  w i t h  t h e  

a n a l y s i s  used  by t h i s  C o u r t  i n  a l l  o t h e r  a r e a s  i n  d e t e r m i n i n g  a n  

i n j u r e d  p e r s o n '  s r e s p o n s i b i l i t y  f o r  e n c o u n t e r i n g  o b v i o u s  d a n g e r s .  

An o b v i o u s  danger  does  n o t  bar  r e c o v e r y  a s  a  m a t t e r  of law i n  a  

s i m p l e  n e g l i g e n c e  c a s e  or a  p r o d u c t s  l i a b i l i t y  c a s e .  An o b v i o u s  

dange r  s h o u l d  ba r  r e c o v e r y  a s  a  m a t t e r  of law o n l y  whe re  a  p l a i n -  

t i f f  knowingly  and v o l u n t a r i l y  assumes t h e  s p e c i f i c  r i s k .  

T h e r e  i s  no l e g a l  d i s t i n c t i o n  between t h e  d u t y  o f  r e a s o n a b l e  

c a r e  owed t o  a n  i n v i t e e  i n j u r e d  by a  c o n d i t i o n  of t h e  p r e m i s e s  

a n d  t h e  d u t y  of  r e a s o n a b l e  c a r e  t o  a  p e r s o n  i n j u r e d  by a n o t h e r ' s  

n e g l i g e n c e  which is n o t  a  c o n d i t i o n  of t h e  p r e m i s e s .  Nor i s  

t h e r e  a  l e g a l  d i s t i n c t i o n  between c o m p a r a t i v e  n e g l i g e n c e  i n  f  ac- 

i n g  a  d a n g e r  i n  t h e  p r e m i s e s  and c o m p a r a t i v e  n e g l i g e n c e  i n  en- 

c o u n t e r i n g  some o t h e r  open dange r  which i s  n o t  a  p a r t  of some- 

o n e ' s  p r e m i s e s .  The d u t y  of r e a s o n a b l e  c a r e  is t h e  same i n  a l l  



t h e s e  s i t u a t i o n s  - it i s  f o r  t h e  j u r y  t o  d e t e r m i n e  whe the r  t h e  

p l a i n t i f f  and d e f e n d a n t  e a c h  used  s u c h  c a r e  under  t h e  c i r c u m s t a n -  

ces. T h e r e  i s  no j u s t i f i c a t i o n  f o r  f i n d i n g  t h a t  t h e  conduc t  

which  would c r e a t e  a  j u r y  q u e s t i o n  i n  one  c a s e  w i l l  be d e t e r m i n e d  

a s  a  m a t t e r  of law i n  a n o t h e r ,  s i m p l y  b e c a u s e  t h e  l a t t e r  i n v o l v e d  

someone ' s  home. Schoen  s h o u l d  be r e c o n s i d e r e d  and o v e r r u l e d .  



A RGU ME NT 

THIS CASE IS DISTINGUISHABLE FROM SCHOEN V .  
GILBERT. THE TRIAL COURT ERRED I N  DISMISSING 
CASBY'S COMPLAINT WICH ALLEGED THAT BOTH A 
DIFFERENCE I N  FLOOR LWELS AND AN EXCESSIVE: 
NUMBER OR PEOPLE COMBINED TO CREATE A DANGER- 
OUS CONDITIONS ON FLIYT'S PREMISES. 

The t r i a l  c o u r t  e r r e d  i n  d i s m i s s i n g  t h i s  c o m p l a i n t .  CASBY 

a l l e g e d  s u f f i c i e n t  f a c t s  t o  d i s t i n g u i s h  he r  a c c i d e n t  f rom t h e  o n e  

d e s c r i b e d  i n  Schoen  v. G i l b e r t ,  436 So. 2d 75 ( F l a .  1 9 8 3 ) .  She  

a l l e g e d  i n  c o u n t  I t h a t  t h e r e  was a  d a n g e r o u s  c o n d i t i o n  wh ich  

a r o s e  from t h e  d i f f e r e n c e  i n  f l o o r  l e v e l s ,  accompanied by a n  ex- 

c e s s i v e  number of p e o p l e  i n  t h e  house .  I n  c o u n t  I S ,  s h e  a l l e g e d  

t h a t  a  d a n g e r o u s  c o n d i t i o n  was c r e a t e d  by t h e  e x c e s s i v e  number of 

p e o p l e  i n  t h e  house  who o b s c u r e d  t h e  d i f f e r e n c e  i n  e l e v a t i o n .  

N h e t h e r  t h e  dange rous  c o n d i t i o n  i s  viewed a s  t h e  d i f f e r e n c e  i n  

f l o o r  l e v e l s  or t h e  e x c e s s i v e  number of p e o p l e ,  FLINT was r e spon-  

s i b l e  f o r  t h a t  c o n d i t i o n  o n  t h e  p r e m i s e s .  

I n  Schoen ,  t h i s  C o u r t  h e l d  t h a t  a  d i f f e r e n c e  i n  f l o o r  l e v e l s  

is  s u f f i c i e n t l y  so  common t h a t ,  s t a n d i n g  a l o n e ,  i t  does  n o t  con- 

s t i t u t e  a n  i n h e r e n t l y  dange rous  c o n d i t i o n .  

The law i n  F l o r i d a  i s  w e l l  s e t t l e d  " t h a t  a  
d i f f e r e n c e  i n  f l o o r  l e v e l s  does  n o t  of i t s e l f  
c o n s t i t u t e  f a i l u r e  t o  u s e  due c a r e  f o r  t h e  
s a f e t y  of a  p e r s o n  i n v i t e d  t o  t h e  p r e m i s e s  and 
t h e r e  i s  no d u t y  t o  i s s u e  w a r n i n g  o f  such  con- 

'/ A S  t h e  F o u r t h  D i s t r i c t  n o t e d  a t  t h e  o u t s e t  of i t s  o p i n i o n  (A.  
l ) ,  o n  r e v i e w  of a n  o r d e r  d i s m i s s i n g  a  c o m p l a i n t  t h e  c o u r t  i s  
con£ i n e d  t o  t h e  f o u r  c o r n e r s  of t h e  c o m p l a i n t  and mus t  a c c e p t  a l l  
a l l e g a t i o n s  i n  i t  a s  t r u e .  C o n n o l l y  v .  S e b e c o ,  I n c . ,  8 9 - S o . 2 d  
482 ( F l a .  1 9 5 6 ) ;  Geer v. B e n n e t t ,  237 S0.2d 311 ( F l a .  4 t h  DCA 
1 9 7 9 ) .  



d i t i o n  when i t  i s  o b v i o u s  and n o t  i n h e r e n t l y  
d a n g e r o u s . "  [ c i t a t i o n s  o m i t t e d ] .  

436 So. 2d a t  76. 

The F o u r t h  D i s t r i c t  had d i s t i n g u i s h e d  Schoen  i n  Kupperman v. 

L e v i n e ,  462 So.2d 90 ( F l a .  4 t h  DCA 1 9 8 5 ) .  The  F o u r t h  D i s t r i c t  

s h o u l d  have a p p l i e d  t h a t  d e c i s i o n  h e r e  b e c a u s e  i t  d e m o n s t r a t e s  

why Schoen does  n o t  p r e c l u d e  a l l  c l a i m s  based  on a  change  i n  

f l o o r  l e v e l s .  The p l a i n t i f f  i n  Kupperman a l l e g e d  t h a t  a  haza r -  

dous c o n d i t i o n  was c r e a t e d  by a  change  i n  e l e v a t i o n  i n  t h e  m i d d l e  

of t h e  room accompanied by a  f u r n i t u r e  a r r a n g e m e n t  d e s i g n e d  t o  

c r e a t e  t h e  i l l u s i o n  t h a t  t h e  f l o o r s  were l e v e l .  462 So.2d a t  91.  

The F o u r t h  D i s t r i c t  h e l d  t h a t  t h o s e  a l l e g a t i o n s  d i s t i n g u i s h e d  t h e  

c a s e  f r o m  Schoen .  

S u b  j u d i c e ,  a p p e l l a n t s  have a l l e g e d  more t h a n  
a  change  i n  f l o o r  l e v e l s  and dim l i g h t i n g  . . . . T h e r e f o r e  w e  h o l d  t h a t  a p p e l l a n t s  have 
a l l e g e d  s u f f i c i e n t  f a c t s  t o  d i s t i n g u i s h  t h i s  
c a s e  f rom t h e  f a c t s  p r e s e n t e d  o n  summary judg- 
ment  i n  Schoen .  

462 So.2d a t  91. I t  r e v e r s e d  t h e  o r d e r  d i s m i s s i n g  t h e  c o m p l a i n t .  

Kupperman is n o t  t h e  o n l y  d e c i s i o n  which c o n t a i n s  s i m i l a r  

f a c t s  and i s  d i s t i n g u i s h a b l e  f rom Schoen .  I n  N o r t h w e s t  F l o r i d a  

C r i p p l e d  C h i l d r e n ' s  A s s l n  v .  H a r i q e l ,  479 So.  2d 831 ( F l a .  1st  DCA 

1 9 8 5 ) ,  t h e  d e f e n d a n t ' s  s t o r e  was c o n s t r u c t e d  w i t h  a  p l a t f o r m  

abou t  s i x  i n c h e s  h igh  a l o n g  o n e  w a l l .  The d e f e n d a n t  hung c l o t h -  

i n g  f o r  s a l e  f rom a  p i p e  a t t a c h e d  t o  t h i s  w a l l .  One end  of t h e  

p i p e  e x t e n d e d  s e v e r a l  f e e t  beyond t h e  end  of t h e  p l a t f o r m .  The 

p l a i n t i f f  s t e p p e d  o f f  t h e  p l a t f o r m  w h i l e  e x a m i n i n g  t h e  c l o t h i n g  

and  was i n j u r e d .  The d e f e n d a n t  a r g u e d  t h a t  Schoen  mandated a  d i -  



r e c t e d  v e r d i c t  i n  i t s  f a v o r .  The F i r s t  D i s t r i c t  d i s a g r e e d .  I t  

acknowledged  t h a t  a  d i f f e r e n c e  i n  f l o o r  l e v e l s  d o e s  n o t  c o n s t i -  

t u t e  a  dange rous  c o n d i t i o n  pe r  se. However i t  h e l d  t h a t  t h e  is- 

s u e  was w h e t h e r  t h e  s t e p  down unde r  t h e  c i r c u m s t a n c e s  c o n s t i t u t e d  

a  h idden  dange r .  T h i s  i s s u e  was p r o p e r l y d e c i d e d  by a  j u r y .  

[TI h e r e  was an  o b v i o u s  i s s u e  a s  t o  whe the r  t h e  
s u r r o u n d i n g  c o n d i t i o n s  of t h e  s t e p  down--the 
e l e v a t i o n  of t h e  d i s p l a y  r a c k  so  t h a t  a  c u s -  
tomer's eye i s  n a t u r a l l y  f o c u s e d  up and  aware  
f rom t h e  a p p r o a c h i n g  edge--were s u f f i c i e n t  t o  
t r a n s f  orm a  n o r m a l l y  non-negl  i g e n t  c o n d i t i o n  
i n t o  a  n e g l i g e n t  one .  

The  A s s o c i a t i o n  a r g u e s  t h a t  i ts  p o s i t i o n  i s  
mandated by Schoen v. G i l b e r t ,  436 So. 2d 75 
( F l a .  1 9 8 3 ) .  However, t h a t  c a s e  h e l d  o n l y  
t h a t  " a  d i f f e r e n c e  i n  f l o o r  l e v e l s  d o e s  n o t  of 
i t s e l f  c o n s t i t u t e  f a i l u r e  t o  use  due  c a r e  f o r  
t h e  s a f e t y  o f  a  p e r s o n  i n v i t e d  t o  t h e  premi- 
ses." ~ c h o e n  a t  7 6  ( emphas i s  s u p p l i e d )  .- T h i s  
c l e a r l y  l e a v e s  room f o r  a  showing  o f  accompa- 
n y i n g  c i r c u m s t a n c e s  which,  t o g e t h e r  w i t h  t h e  
change i n  f l o o r  l e v e l ,  c o n s t i t u t e  a  n e g l i g e n t  
c o n d i t i o n .  

I d .  a t  832-33 ( e m p h a s i s  by c o u r t ) .  - 

The same i s  t r u e  h e r e .  The i s s u e  i s  n o t  whether  t h e  s t e p  

down by i t s e l f  was a  h a z a r d o u s  c o n d i t i o n .  R a t h e r ,  t h e  i s s u e  is 

whe the r  CASBY a l l e g e d  accompanying c i r c u m s t a n c e s  which,  t o g e t h e r  

w i t h  t h e  change  i n  f l o o r  l e v e l s ,  c o u l d  c o n s t i t u t e  a  d a n g e r o u s  

c o n d i t i o n .  Schoen does  n o t  f o r e c l o s e  a  c l a i m  b a s e d  o n  a  d i f f e r -  

e n c e  i n  f l o o r  l e v e l s  when t h a t  d i f f e r e n c e  is accompanied by some- 

t h i n g  more. T h i s  c a s e ,  l i k e  Kupperman, is d i s t i n g u i s h a b l e  f rom 

Schoen .  C A , S B Y t s  c o m p l a i n t  does  n o t  a l l e g e  t h a t  FLINT'S home was 

d a n g e r o u s  m e r e l y  b e c a u s e  i t  was b u i l t  w i t h  a  d i f f e r e n c e  i n  f l o o r  



l e v e l s .  CASBY a l l e g e d  t h a t  t h e  l a r g e  numbers  of p e o p l e  i n  t h e  

immed ia t e  v i c i n i t y  of t h e  s t e p  down combined w i t h  t h e  unknown 

change  i n  e l e v a t i o n  c r e a t e d  a  h a z a r d o u s  c o n d i t i o n .  The l a r g e  

number of p e o p l e  b o t h  h i d  t h e  s t e p  and f o c u s e d  CASBY's a t t e n t i o n  

up  and  away f rom t h e  f l o o r .  T h e s e  c i r c u m s t a n c e s  a s  a l l e g e d  i n  

c o u n t  I d i s t i n g u i s h  t h i s  c a s e  f r o m  S c h o e n .  T h e  t r i a l  c o u r t  e r r e d  

i n  d i s m i s s i n g  CASBY' s c o m p l a i n t .  

I n  t h e  a l t e r n a t i v e ,  CASBY a l l e g e d  i n  c o u n t  I1 t h a t  t h e  un- 

r e a s o n a b l e  number of p e o p l e  i n  t h e  h o u s e  who c o n g r e g a t e d  be tween  

t h e  e n t r a n c e  and l i v i n g  room o b s c u r i n g  t h e  d i f f e r e n c e  i n  f l o o r  

l e v e l s  c o n s t i t u t e d  a  d a n g e r o u s  c o n d i t i o n .  Under  t h i s  n e g l i g e n c e  

t h e o r y ,  Schoen  is a l s o  i n a p p l i c a b l e .  S e e ,  e. q. , A i n s w o r t h  v. 

C o n t i n e n t a l  H o t e l s  Co rp . ,  467 So .  2d 3 8 5  ( F l a .  3d DCA 1985 )  ( S c h o e n  

i n a p p l i c a b l e  whe re  a l l e g e d  n e g l i g e n c e  was i n s t a l l a t i o n  and  main- 

t e n a n c e  of  i n h e r e n t l y  d a n g e r o u s  t h r e s h o l d ,  n o t  c h a n g e  i n  f l o o r  

e l e v a t i o n ) ;  Kolosky v. Winn D i x i e  S t o r e s ,  I n c .  , 47% So. 2d 891  

( F l a .  4 t h  DCA 1 9 8 5 ) .  S e e  q e n e r a l l y  J a c k s o n  v .  F r e d e r i c k ' s  Motor  

I n n ,  418 A.2d 1 6 8  ( M e .  1980)  ( a f f i r m i n g  v e r d i c t  f o r  p l a i n t i f f  who 

p roved  d e f e n d a n t  was n e g l i g e n t  i n  a l l o w i n g  p r e m i s e s  t o  be  o v e r -  

c rowded  and  i n  l o c a t i o n  o f  c h a i r ) ;  W i l l i s  v. R y r d ,  158  S.E.2d 458 

(Ga .C t .App. 1 9 6 7 )  ( c o m p l a i n t  a g a i n s t  b u i l d i n g  owner a l l e g i n g  t h a t  

p l a i n t i f f  t r i p p e d  and  f e l l  on  ramp o n  s i d e w a l k  wh ich  was p a r t i a l -  

l y  o b s c u r e d  by crowd of p e o p l e  s t a t e d  c a u s e  of a c t i o n ) .  

FLINT c r e a t e d  a  d a n g e r o u s  c o n d i t i o n  by a l l o w i n g  more  p e o p l e  

i n t o  t h e i r  h o u s e  t h a t  i t  c o u l d  s a f e l y  accommodate ,  and i n  p e r m i t -  

t i n g  t h e  g u e s t s  to  c o n g r e g a t e  a r o u n d  t h e  s t e p  down be tween  t h e  



two a r e a s .  FLINT is r e s p o n s i b l e  f o r  c r e a t i n g  t h a t  d a n g e r o u s  con- 

d i t i o n ,  f o r  f a i l i n g  t o  w a r n  CASBY of t h e  d a n g e r  or o t h e r w i s e  cor- 

rect  t h e  p rob lem.  

I n  K o l o s k y ,  t h e  p l a i n t i f f  was knocked  down by c h i l d r e n  run-  

n i n g  u n s u p e r v i s e d  t h r o u g h  t h e  s to re  a i s l e s .  Winn D i x i e  a r g u e d  i t  

was e n t i t l e d  t o  a  d i r e c t e d  v e r d i c t .  The F o u r t h  D i s t r i c t  d i s -  

a g r e e d .  I t  a n a l o g i z e d  t h e  case b e f o r e  i t  t o  s l i p  a n d  f a l l  cases, 

s t a t i n g :  

B o t h  i n v o l v e  d a n g e r o u s  c o n d i t i o n s  on s to re  
p r e m i s e s ;  t h e  f o r m e r ,  c h i l d r e n  r u n n i n g  unsup- 
e r v i s e d  t h r o u g h  t h e  a i s l e s  of a s u p e r m a r k e t  
a n d  t h e  l a t t e r ,  a n  object or s u b s t a n c e  o n  t h e  
f l o o r .  The saqe p o t e n t i a l  f o r  harm e x i s t s  i n  
b o t h  s i t u a t i o n s :  t h a t  a  b u s i n e s s  i n v i t e e '  s 
c o n t a c t  w i t h  t h e  d a n g e r o u s  c o n d i t i o n  w i l l  re- 
s u l t  i n  i n j u r y .  

K o l o s k y ,  s u p r a ,  472 So. 2d a t  893. 

Here, t h e  d a n g e r o u s  c o n d i t i o n  was an e x c e s s i v e  number of  

p e o p l e  c o n g r e g a t i n g  b e t w e e n  t h e  e n t r a n c e  and  l i v i n g  room o f  

FLINT'S home which  o b s c u r e d  t h e  d i f f e r e n c e  i n  f l o o r  l e v e l s ,  s i m i -  

l a r  t o  a s l i p p e r y  or s t i c k y  s u b s t a n c e  o n  t h e  f l o o r  or c h i l d r e n  

r u n n i n g  w i l d  i n  t h e  a i s les .  J u s t  as t h e  F o u r t h  D i s t r i c t  f o u n d  

t h a t  Winn D i x i e  was n e g l i g e n t  i n  a l l o w i n g  c h i l d r e n  t o  create a  

d a n g e r  t o  p l a i n t i f f  by r u n n i n g  t h r o u g h  t h e  s to re  a i s l e s ,  it 

s h o u l d  a l so  f i n d  t h a t  FLINT was n e g l i g e n t  i n  a l l o w i n g  g u e s t s  t o  

assemble i n  t h e  v i c i n i t y  o f  t h e  s t e p  down a n d  h i d e  i t  f r o m  

CASBY1s v iew.  T h e  t r i a l  c o u r t  e r r e d  i n  d i s m i s s i n g  c o u n t  I1 of  

CASBY1s c o m p l a i n t .  



11. I F  SCHOEN V .  GILBERT MEANS THAT A STEP- 
DOWN OBSCURED B Y  D I M  LIGHTING, OVERCROWD- 
I N G  OR SIMILAR N4TTERS DOES NOT GIVE RISE 
TO LIABILITY, THIS COURT SHOULD RECONSI- 
DER ITS DECISION AND OVERRULE SCHOZN. 

I f  t h i s  C o u r t  d e t e r m i n e s  t h a t  t h i s  c a s e  is  n o t  d i s t i n g u i s h a -  

b l e  f rom S c h o e n ,  CASBY r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  r e c o n -  

s i d e r  t h e  s c o p e  o f  i t s  r u l i n g  i n  S c h o e n .  A l t h o u g h  i t  may be lo- 

g i c a l  to  a t t r i b u t e  knowledge o f  an  o b v i o u s  s t e p  down, i t  i s  un- 

r e a s o n a b l e  t o  r e a c h  t h e  same c o n c l u s i o n  f o r  a  s t e p  down w h i c h  i s  

o b s c u r e d .  And i t  i s  n o t  l o g i c a l  t o  d i s t i n g u i s h  l i a b i l i t y  f o r  a l -  

l e g e d  o p e n  d a n g e r s  i n  a  p r e m i s e s  l i a b i l i t y  c a s e  f r o m  a l l e g e d  o p e n  

d a n g e r s  i n  o t h e r  k i n d s  of  a c t i o n s .  

S c h o e n  is  a  d e p a r t u r e  f r o m  t h i s  C o u r t ' s  d e c i s i o n s  i n  s e v e r a l  

o t h e r  a r e a s .  F i r s t ,  it d e p a r t s  f r o m  t h i s  C o u r t ' s  o t h e r  d e c i s i o n s  

o n  p r e m i s e s  l i a b i l i t y .  B e g i n n i n g  i n  1 9 7 2  w i t h  t h e  d e c i s i o n  i n  

P o s t  v.  Lunney ,  2 5 1  So .2d  1 4 6  ( F l a .  1 9 7 2 ) ,  t h i s  C o u r t  h a s  moved 

t o w a r d  a  more l i b e r a l  v iew of l a n d o w n e r  l i a b i l i t y  a n d  h a s  empha- 

s i z e d  t h a t  i s s u e s  s u c h  a s  t h e  p l a i n t i f f ' s  knowledge  o f  a  c o n d i -  

t i o n  a r e  m a t t e r s  t o  be e v a l u a t e d  by a  j u r y  i n  l i g h t  of  a l l  t h e  

c i r c u m s t a n c e s .  E . g . ,  Wood v.  Camp, 284 So.  2d 6 9 1 ,  6 9 5  ( F l a .  

1 9 7 3 )  ( i n  d e t e r m i n i n g  " r e a s o n a b l e  c a r e  i n  t h e  c i r c u m s t a n c e s " ,  nu- 

m e r o u s  f a c t o r s  m u s t  be c o n s i d e r e d  by j u r y  s u c h  a s  p r e s e n c e  of i n -  

j u r e d  p e r s o n  t o  be e x p e c t e d  by o w n e r ,  p e r s o n ' s  p u r p o s e  f o r  b e i n g  

o n  p r e m i s e s  and  l o c a t i o n  a t  time of  i n j u r y ) .  2/ 

2 /  T h e s e  a r g u m e n t s  a r e  p r e s e n t e d  o n l y  i n  t h e  c o n t e x t  of  a  l a n d -  
o w n e r ' s  l i a b i l i t y  t o  a n  i n v i t e e .  CASSY d o e s  n o t  c l a i m  t h a t  " r e a -  
s o n a b l e  c a r e  under  t h e  c i r c u m s t a n c e s "  is  a  s t a n d a r d  which  s h o u l d  
( f o o t n o t e  c o n t i n u e d )  



More i m p o r t a n t l y ,  Schoen  was a  d e p a r t u r e  f rom s i m u l t a n e o u s l y  

d e v e l o p i n g  c o n c e p t s  of compar a t i  ve n e g l i g e n c e  which  t h i  s C o u r t  

c a r e f u l l y  d e l i n e a t e d  i n  o t h e r  c o n t e x t s .  B e g i n n i n g  w i t h  B l a c k b u r n  

v.  D o r t a ,  348 So.  2d 287 ( F l a .  1 9 7 7 ) ,  t h i s  C o u r t  e v o l v e d  s t a n d a r d s  

f o r  r e v i e w i n g  c o n d u c t  of a  p l a i n t i f f  f a c e d  w i t h  an  o b v i o u s  dange r  

which  emphasi  ze  j u r y  d e t e r m i n a t i o n  of whe the r  t h e  p l a i n t i f f  h a s  

u sed  r e a s o n a b l e  c a r e  under t h e  c i r c u m s t a n c e s .  Compare I n s .  Co.  

o f  N .  America  v. P a s a k a r n i s ,  4 5 1  So. 2d 447, 451-52 ( F l a .  1984)  

( r e v i e w i n g  deve lopmen t  of a s s u m p t i o n  o f  r i  s k / c o m p a r a t i v e  n e g l  i- 

gence  d o c t r i n e s ) .  Assumpt ion  of t h e  r i s k  h a s  been a b o l i s h e d  i n  

a l l  b u t  t h e  most l i m i t e d  c a s e s ,  whether  t h e  s i t u a t i o n  c o n c e r n s  

mere  n e g l i g e n c e ,  p r e m i s e s  l i a b i l i t y  o r  p r o d u c t s  l i a b i l i t y .  S e e  

Kuehner v. Green ,  436 So. 2d 78 ( F l a .  1983)  ( n e g l i g e n c e  i n  c o n t a c t  

s p o r t ;  j u r y  v e r d i c t  a f f i r m e d  which  found  t h a t  p l a i n t i f f  knew of 

dange r  and a p p r e c i a t e d  p o s s i b i l i t y  o f  i n j u r y  a n d ,  w i t h  r e a s o n a b l e  

o p p o r t u n i t y  t o  a v o i d  i t ,  v o l u n t a r i l y  and d e l i b e r a t e l y  e x p o s e d  

h i m s e l f  t o  t h e  d a n g e r ) i 3 /  A s h c r o f t  v. C a l d e r  Race C o u r s e ,  I n c . ,  

492 So.  2cl 1 3 0 9  ( F l a .  1986)  ( p r e m i s e s  l i a b i l i t y )  ; Auburn Machine  

Works C o .  v. J o n e s ,  366 So. 2d 1 1 6 7  ( F l a .  1979)  ( p r o d u c t s  l i a b i l i -  

t y ) .4 /  -- S e e  a l s o  T a y l o r  v. T o l b e r t  E n t e r p r i s e s ,  I n c . ,  439 So. 2d 

991 ( F l a .  1st DCA 1 9 8 3 ) ;  S e n n e t t  v. M a t t i s o n ,  382 So. 2d 873 ( F l a .  

a p p l y  t o  a  p e r s o n  w i t h  a n y  o t h e r  s t a t u s .  S e e  Wood v. Camp. 

3 /  Kuehner  was d e c i d e d  t h e  same d a y  a s  Schoen .  N e i t h e r  o p i n i o n  
r e f e r r e d  t o  t h e  o t h e r .  

4 /  CASBY1s p o s i t i o n  h e r e  i s  e s s e n t i a l l y  a n  e x p a n s i o n  o f  J u d g e  
P e a r s o n ' s  d i s s e n t  i n  t h e T h i r d  D i s t r i c t ' s  d e c i s i o n  i n  Schoen ,  404 
So.2d a t  129-30. 



1st DCA 1980) (whe the r  t e n a n t  had s u p e r i o r  knowledge of  c o n d i t i o n  

i n  common a r e a  was f o r  j u r y ) .  

I n  Kuehner ,  t h i s  C o u r t  a f f i r m e d  a  j u r y ' s  d e t e r m i n a t i o n  o n  

e x p r e s s  a s s u m p t i o n  of r i s k  where  t h e  p l a i n t i f f  was i n j u r e d  w h i l e  

p a r t i c i p a t i n g  i n  a  I t a r a t e  e x e r c i s e .  T h i s  C o u r t  s p e c i f i c a l l y  

s t a t e d  t h a t  t h e  t r i e r  o f  f a c t  s h o u l d  make s u c h  a  d e t e r m i n a t i o n .  

I t  i s  t h e  j u r y ' s  f u n c t i o n  t o  d e t e r m i n e  whether  
a  p a r t i c i p a n t  v o l u n t a r i l y  r e l i n q u i s h e d  a  
r ight,  o r ,  - i n  terms of t h e  B l a c k b u r n - d e c i s i o n ,  
" a c t u a l l y  c o n s e n t e d "  t o  con£ r o n t  c e r t a i n  dan- 
g e r s .  I n  so  d o i n g  s e v e r  a 1  t h r e s h o l d  q u e s t i o n s  
mus t  be answered .  F i r s t ,  t h e  j u r y  must  d e c i d e  
whether  t h e  p l a i n t i f f  s u b j e c t i v e l y  [ emphas i s  
by c o u r t ]  a p p r e c i a t e d  t h e  r i s k  g i v i n g  r i s e  t o  
t h e  i n j u r y .  [ c i t a t i o n s  o m i t t e d ] .  . . . I f  i t  
i s  found  t h a t  t h e  p l a i n t i f f  r e c o g n i z e d  t h e  
r i s k  a n d  p r o c e e d e d  t o  p a r t i c i p a t e  i n  t h e  f a c e  
of s u c h  d a n g e r  t h e  d e f e n d a n t  can  p r o p e r l y  
r a i s e  t h e  d e f e n s e  of  e x p r e s s  a s s u m p t i o n  o f  
r i s k .  . . . 
I f  t h e  p l a i n t i f f  is  found  n o t  t o  have s u b j e c -  
t i v e l y  a p p r e c i a t e d  t h e  r i s k ,  t h e  t r i e r  o f  f a c t  
m u s t  d e t e r m i n e ,  a f t e r  r e v i e w i n g  a l l  t h e  e v i -  
dence ,  whe the r  t h i s  p l a i n t i f f  s h o u l d  [ e m p h a s i s  
by c o u r t ]  have  r e a s o n a b l y  [ emphas i s  by c o u r t ]  
a n t i c i p a t e d  t h e  r i s k  i n v o l v e d .  [ c i t a t i o n  
o m i t t e d ] .  I f  it i s  found  t h a t  a  r e a s o n a b l e  
man would - n o t  [ e m p h a s i s  by c o u r t ]  have a n t i c i -  
p a t e d  t h i s  r i s k ,  t h e  " u n s u s p e c t i n g  p l a i n t i f f "  
c a n n o t  be s a i d  t o  have c o n s e n t e d  t o  s u c h  dan-  
g e r  and he t h e r e f o r e  s h o u l d  be a l l o w e d  t o  re- 
c o v e r  i n  f u l l .  

Schoen is a t  odds w i t h  t h e s e  o t h e r  d e c i s i o n s  of t h i s  C o u r t  

c o n c e r n i n g  t h e  t y p e  of c o n d u c t  which  w i l l  ba r  a  p l a i n t i f f  f rom 

r e c o v e r y .  T h e r e  i s  no r e a s o n  why a  j u r y  s h o u l d  d e c i d e  whether  a  

p a r t i c i p a n t  i n  a  k a r a t e  ma tch  h a s  assumed t h e  r i s k  of i n j u r y  

w h i l e  t h e  judge s h o u l d  d e c i d e  a s  a  m a t t e r  of law whether  a  v i s i -  



tor t o  a  home h a s  assumed t h e  r i s k  o f  f a l l i n g  o n  a  s t e p d o w n  i n  

t h e  d a r k .  Schoen  p l a c e s  homeowners i n  a  s p e c i a l  c l a s s  and p ro-  

v i d e s  p r o t e c t i o n  f o r  them which i s  n o t  p r o v i d e d  t o  o t h e r  landown- 

ers or t o  m a n u f a c t u r e r s  o r  t o  b u s i n e s s p e r s o n s .  T h e r e  is  n o  l e g a l  

j u s t i f i c a t i o n  f o r  s u c h  a  d i s t i n c t i o n .  The homeowner h a s  an  e q u a l  

o p p o r t u n i t y  t o  correct d a n g e r o u s  c o n d i t i o n s  or t o  wa rn  of t h e i r  

e x i s t e n c e .  And t h e  v i s i t o r  i s  a t  l e a s t  a s  i n n o c e n t  a  v i c t i m  a s  

t h e  k a r a t e  p a r  ti c i  p a n t .  

The f a c t  t h a t  a  r e a s o n a b l e  p e r s o n  i s  aware  g e n e r a l l y  t h a t  

homes may h a v e  s t e p  downs d o e s  n o t  mean t h a t  t h e  i n v i t e e  t o  a  

p a r t i c u l a r  home knows t h a t  i t  h a s  a  s t e p  down and knows i ts  l o c a -  

t i o n .  T h i s  is e s p e c i a l l y  t r u e  whe re  t h e  e v i d e n c e  shows c o n d i -  

t i o n s  s u c h  a s  dim l i g h t i n g  o r  o v e r c r o w d i n g  which  may d e c e i v e  t h e  

i n v i t e e  and p r e c l u d e  him f rom o b t a i n i n g  knowledge of t h e  d a n g e r  

e q u a l  t o  t h a t  of t h e  homeowner. 

T h i s  C o u r t  s h o u l d  f i n d  t h a t  t o  t h e  e x t e n t  S c h o e n  p u r p o r t s  t o  

a p p l y  t o  a  home w i t h  d im l i g h t i n g ,  o v e r c r o w d i n g  or a  s i m i l a r  f a c t  

wh ich  o b s c u r e s  a  s t e p  down, it s h o u l d  be c l a r i f i e d  t o  h o l d  t h a t  

a n  i n v i t e e  is c h a r g e a b l e  w i th  knowledge of t h e  d a n g e r  o n l y  of a n  

u n o b s c u r e d  s t e p  down. T h i s  C o u r t  s h o u l d  make t h e  a n a l y s i s  of a  

p l a i n t i f f ' s  c o n d u c t  i n  a  p r e m i s e s  l i a b i l i t y  c a s e  i n  a  home con- 

s i s t e n t  w i t h  t h e  a n a l y s i s  of a  p l a i n t i f f ' s  c o n d u c t  i n  o t h e r  c i r -  

c u m s t a n c e s  a s  o u t l i n e d  i n  Auburn ,  Kuehner  and B l a c k b u r n .  
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