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INTRODUCTION 

The P e t i t i o n e r ,  R igober to  Caso, was t h e  A p p e l l a n t  i n  

t h e  D i s t r i c t  Court  and t h e  Defendant i n  t h e  t r i a l  c o u r t .  

The Respondent ,  The S t a t e  o f  F l o r i d a ,  was t h e  A p p e l l e e  i n  

t h e  D i s t r i c t  Court  and t h e  P r o s e c u t i o n  below. The p a r t i e s  

w i l l  be  r e f e r r e d  t o  a s  t h e y  s t a n d  b e f o r e  t h i s  Cour t .  The 

symbol "A" w i l l  be used  t o  d e s i g n a t e  t h e  Appendix t o  t h i s  

b r i e f .  A l l  emphasis h a s  been s u p p l i e d  u n l e s s  o t h e r w i s e  

i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  t h e  P e t i t i o n e r ' s  S ta tement  of  t h e  

Case and F a c t s  a s  a  s u b s t a n t i a l l y  a c c u r a t e  account  o f  t h e  

p roceed ings  below. 



QUESTION PRESENTED 

WHETHER THE DECISION IN ALVORD v. 
STATE, 322 So.2d 533 (Fla. 
HOLDING ADMISSIBLE IN THE S$::~'Q 
CASE-IN-CHIEF THE DEFENDANT'S CON- 
FESSION OBTAINED IN A POST-MIRANDA 
CUSTODIAL INTERROGATION AND IN THE 
ABSENCE OF ADVICE REGARDING THE 
DEFENDANT'S RIGHT TO APPOINTED 
COUNSEL IF HE COULD NOT AFFORD AN 
ATTORNEY, SHOULD BE REEXAMINED IN 
LIGHT OF OREGON v. ELSTAD, 470 U.S. 
298 (1985). 



SUMMARY O F  THE ARGUMENT 

The Third D i s t r i c t  ' s  c e r t i f i e d  quest ion concerning 

whether t echn ica l  v i o l a t i o n s  of Miranda requi res  suppression 

of the  statement need not be reached. This Court ' s  j u r i s -  

d i c t i o n  based on a c e r t i f i e d  quest ion encompasses the  e n t i r e  

case ,  and t h i s  case can be resolved without reaching t h e  

c e r t i f i e d  quest ion.  The case can be resolved on custody and 

t h e  evidence, based on United S t a t e s  c o n s t i t u t i o n a l  law, 

c l e a r l y  e s t a b l i s h e s  t h a t  P e t i t i o n e r  was not i n  custody when 

t h e  challenged statement was given. Since Pet  i t  ioner  was 

not i n  custody, Miranda did not apply and the re fo re  it i s  

immaterial t o  the  i s s u e  whether incomplete warning requi res  

suppression. 



ARGUMENT 

THIS COURT SHOULD NOT ANSWER THE 
CERTIFIED QUESTION SINCE IT IS  NOT 
GERMANE TO THE DISPOSITION OF THIS 
CAUSE. 

I n  t h e  Th i rd  D i s t r i c t ,  P e t i t i o n e r  contended t h a t  h i s  

s t a t emen t  should  have been suppressed s i n c e  it was secured  

w i thou t  f u l l  Miranda warnings .  Respondent argued t h a t  t h e  

s t a t emen t  was g iven du r ing  a  non -cus tod i a l  pe r i od  and 

t h e r e f o r e  warnings were no t  r e q u i r e d .  The Thi rd  D i s t r i c t  

a f f i r m e d ,  bu t  c e r t i f i e d  t h e  fo l l owing  q u e s t i o n .  

Whether t h e  d e c i s i o n  i n  Alvord v .  S t a t e ,  322 
So.2d 533 ( F l a .  1975) ,  ho ld ing  admis s ib l e  i n  
t h e  S t a t e ' s  c a se - i n - ch i e f  t h e  defendant  I s  

c on fe s s ion  ob t a ined  i n  a  post-Miranda 
c u s t o d i a l  i n t e r r o g a t i o n  and i n  t h e  absence of  
adv ice  r e g a r d i n g  t h e  defendant  's r i g h t  t o  
appo in ted  counse l  i f  he could  not  a f f o r d  an 
a t t o r n e y ,  should  be reexamined i n  li h t  o f  
Oregon v .  E l s t a d ,  470 U.S. 298 (1985 k . 

I n  a d d r e s s i n g  t h e  cus tody  i s s u e  t h e  Th i rd  D i s t r i c t ,  i n  a 

f o o t n o t e ,  merely s t a t e d  t h a t  " [ t l h e  t r i a l  c o u r t  I s  f i n d i n g  

t h a t  t h e  de fendan t  was i n  cus tody is  suppor ted  by sub- 

s t a n t i a l  competent evidence ."  Caso v .  S t a t e ,  501 So.2d 646, 

N .  1, ( F l a .  3d DCA 1986).  



A f t e r  t h e  foregoing ques t ion  was c e r t i f i e d  , P e t i t i o n e r  

sought t h i s  Cour t ' s  d i s c r e t i o n a r y  review and t h e  

j u r i s d i c t i o n  w a s  accepted.  When t h i s  Court accepted 

j u r i s d i c t i o n  t h i s  Cour t ' s  scope of review extended t o  t h e  

d e c i s i o n  of  t h e  D i s t r i c t  Court r a t h e r  than t h e  ques t ion  on 

which it passed.  Hi l lsborough ~ s s o c i a t i o n  f o r  Retarded 

C i t i z e n s ,  I n c .  v .  C i t y  o f  Temple Te r r ace ,  332 So.2d 610 

(F l a .  1976). Since t h e  dec i s ion  i s  now s u b j e c t  t o  review, 

t h e  Respondent submits t h a t  t h e  c e r t i f i e d  ques t ion  i s  not  

germane t o  t h e  cause and should not  be answered inasmuch as 

t h i s  cause r e q u i r e s  aff i rmance on t h e  ground t h a t  P e t i t i o n e r  

was not  i n  custody when he gave t h e  s ta tement .  Cleveland 

v .  C i t y  o f  Miami, 263 So.2d 573 ( F l a .  1972).  

The P e t i t i o n e r  mainta ins  t h a t  h i s  convic t ion  should be 

reversed  where t h e  t r i a l  cou r t  allowed t h e  S t a t e  t o  

in t roduce  incu lpa to ry  s ta tements  made by t h e  defendant 

without t h e  b e n e f i t  of p roper  Miranda warnings. - See, 

Miranda v .  Arizona,  384 U.S. 436, 86 S.Ct .  1602, 11 L.Ed.2d 

694 (1966). The P e t i t i o n e r ' s  s ta tements  were p rope r ly  

in t roduced a t  t r i a l ,  s i n c e  t h e  s ta tements  were not  t h e  

r e s u l t  of  a "cus tod ia l"  i n t e r r o g a t i o n .  



The Miranda case e s t ab l i shed  a procedural safeguard t o  

p ro tec t  an i n d i v i d u a l ' s  F i f t h  Amendment p r iv i l edge  aga ins t  

compel led se l f - inc r imina t ion  from the  coercive pressures  of 

cus tod ia l  in t e r roga t ion .  Miranda v.  Arizona, supra.  It i s  

wel l  e s t ab l i shed ,  however, t h a t  the  procedural safeguard 

does not apply "outside the  context of the  inheren t ly  

cus tod ia l  in t e r roga t ions  f o r  which i t  was designed. I I 

Roberts v .  United S t a t e s ,  445 U.S. 552, 560, 100 S.Ct. 1358, 

63 L.Ed.2d 622 (1980); Minnesota v.  Murphy, 465 U.S. 420, 

104 S.Ct. 1136, 79 L.Ed.2d 409 (1984). As such, Miranda 

warnings need not be administered i f  the  indiv idual  i s  not 

"in custody" f o r  Miranda purposes. 

I n  Ca l i fo rn ia  v .  Beheler, 463 U.S. 1121, 103 S.Ct. 

3517, 77 L.Ed.2d 1275 (1983), the  United S t a t e s  Supreme 

Court s t a t e d  t h a t  the  circumstances i n  each case must be 

examined t o  determine i f  a suspect i s  "in custody" but "the 

u l t ima te  inqui ry  i s  simply whether t h e r e  i s  a 'formal a r r e s t  

o r  r e s t r a i n t  on freedom of movement' of the  degree 

associa ted  with a formal a r r e s t . "  Ca l i fo rn ia  v. Beheler, 

supra a t  1125 (quoting Oregon v. Mathiason, 429 U.S. 492, 

97  S.Ct. 711,  50 L.Ed.2d 714 (1977). 

I n  Ca l i fo rn ia  v.  Beheler, supra,  it was determined t h a t  

t h e  defendant was not " in  custody" f o r  Miranda purposes 



where Beheler ,  a suspect i n  t h e  case ,  agreed t o  accompany 

the  po l i ce  to  the  s t a t i o n ,  was questioned with regard t o  the  

case f o r  approximately 30 minutes, and was permitted t o  

r e t u r n  t o  h i s  home t h e r e a f t e r .  The Court held t h a t  t h e  

f a c t s  of the  case demonstrated "beyond doubt t h a t  Beheler 

was n e i t h e r  taken i n t o  custody nor s i g n i f i c a n t l y  deprived of 

h i s  freedom of ac t ion ."  Ca l i fo rn ia  v. Beheler,  supra a t  

1123. Accordingly, statements of the  defendant were 

admissible notwithstanding t h a t  the  po l i ce  did not advise 

Beheler of h i s  Miranda r i g h t s .  

Statements were l ikewise held admissible i n  Oregon v.  

Mathiason, supra ,  a case f a c t u a l l y  s i m i l a r  t o  Ca l i fo rn ia  v .  

Beheler, supra.  I n  Mathiason, the  defendant was pointed out 

a s  a poss ib le  suspect i n  a crime. He was asked i f  he would 

meet with an o f f i c e r  t o  discuss  something and he agreed. 

The defendant was questioned without being advised of h i s  

Miranda r i g h t s .  The statements were determined t o  have been 

improperly suppressed, however, where the re  was "no 

ind ica t ion  t h a t  the  questioning took place i n  a context 

where respondent 's  freedom t o  depart  was r e s t r i c t e d  i n  any 

I1  way. Oregon v. Mathiason, supra a t  495. 

A s  these  cases make c l e a r ,  t he  quest ion posed i n  

Ca l i fo rn ia  v.  Beheler,  supra a t  1121, t o  w i t :  " [ ~ I h e t h e r  



Miranda warnings a r e  r e q u i r e d  i f  t h e  su spec t  i s  no t  p laced  

under a r r e s t ,  v o l u n t a r i l y  comes t o  t h e  p o l i c e  s t a t i o n ,  and 

i s  al lowed t o  l e ave  unhindered by p o l i c e  a f t e r  a  b r i e f  

in te rv iew" ,  i s  answered i n  t h e  n e g a t i v e  . 

The Supreme Court of  F l o r i d a  r e c e n t l y  a p p l i e d  t h e  

s t a n d a r d s  enunc ia ted  i n  Behe le r  and Mathiason.  I n  Roman v .  

S t a t e ,  475 So.2d 1228  l la. 1985) ,  a  s u s p e c t  was asked i f  h e  

would accompany t h e  o f f i c e r s  t o  t h e  j a i l  f o r  q u e s t i o n i n g ;  he  

agreed .  The de fendan t  was n o t  handcuffed .  The de fendan t  

a r r i v e d  a t  t h e  s t a t i o n  a t  4:51 p.m. and was ques t ioned  from 

6:32 p.m. u n t i l  h e  made a  con fe s s ion  sometime a f t e r  10:OO 

p.m. There was t e s t imony  from t h e  s h e r i f f  t h a t  he  would no t  

have al lowed t h e  defendant  t o  l e a v e .  Following t h e  

con fe s s ion ,  t h e  defendant  was p laced under  a r r e s t .  The 

Supreme Court h e l d  t h a t  t h e  defendant  i n  t h a t  c a se  was n o t  

s u b j e c t e d  t o  " cus tod i a l "  i n t e r r o g a t i o n  because  t hey  f a i l e d  

t o  f i n d  t h a t  a  r e a sonab l e  person "having v o l u n t a r i l y  

accompanied t h e  o f f i c e r s  t o  t h e  s t a t i o n  house ,  would have 

pe rce ived  a  r e s t r a i n t  on h i s  freedom of  movement of  t h e  

deg ree  a s s o c i a t e d  w i t h  a  formal a r r e s t . "  Roman v .  S t a t e ,  

sup ra  a t  1232. I n  so  ho ld ing ,  t h e  Court  s t a t e d :  



I n  Beheler and Mathiason the  Supreme 
Court found a s t a t  ion house in te r roga t ion  not 
t o  c o n s t i t u t e  custody f o r  purposes of r e -  
qu i r ing  Miranda warnings. Those cases d i f f e r  
from t h e  present  case i n  th ree  r e spec t s :  the  
defendants i n  Beheler and Mathiason were 
s p e c i f i c a l l y  informed t h a t  they were not 
under a r r e s t ,  t he  questioning i n  those cases 
l a s t e d  l e s s  than t h i r t y  minutes, and the  
defendants were allowed t o  leave a f t e r  making 
t h e i r  s ta tements ,  although they were u l t i -  
mately charged with the  crimes being i n v e s t i -  
gated.  We agree t h a t  a reasonable person 
might be more l i k e l y  t o  th ink  he i s  not i n  
custody i f  s p e c i f i c a l l y  t o l d  he i s  not under 
a r r e s t .  Conversely, some reasonable persons 
might assume they a r e  not i n  custody unless  
t o l d  otherwise.  We the re fo re  f ind  t h a t  t h i s  
f a c t o r  i s  one t o  be considered as  a circum- 
s tance  t h a t  has bearing on a suspec t ' s  
percept ion of h i s  s i t u a t i o n ,  but  t h a t  i t ,  
l i k e  the  s t a t i o n  house loca t ion ,  i s  not d i s -  
p o s i t i v e .  As f o r  the  length of time of the  
i n t e r r o g a t i o n ,  i n  some cases it might make a 
d i f f e rence .  We f ind  t h a t  the  time f a c t o r  was 
not unreasonable i n  the  present  case and 
would not have contr ibuted t o  a percept ion 
of custody. [Approximately 3 112 hours] .  

The f a c t s  t h e  Supreme Court had before 
i t  i n  Beheler and Mathiason happened t o  in -  
volve s i t u a t i o n s  where suspects  were not imme- 
d i a t e l y  a r r e s t e d  a f t e r  making inculpatory 
s tatements .  We f i n d ,  however, t h a t  the  con- 
t r o l l i n g  p r i n c i p l e s  of those cases can be 
appl ied t o  a s i t u a t i o n  involving an a r r e s t  
following t h e  statement.  Indeed, occasions 
would be r a r e  when a suspect would confess t o  
committing a murder and then be allowed t o  
leave.  Cer ta in ly  the  noncustodial  atmosphere 
leading up t o  a confession and probable cause 
would thereby be expect t o  be converted t o  a 
cus tod ia l  one. But we do not f ind  t h a t  
a r r e s t i n g  a suspect following a confession 
converts what the re to fo re  had been a non- 
cus tod ia l  s i t u a t i o n  i n t o  a cus tod ia l  one. I n  
determining t h a t  a suspect was not i n  
custody, it does not have t o  be found t h a t  
t h e  environment i n  which he was questioned 
was devoid of coercion. 

Roman v .  S t a t e ,  supra a t  1231-1232. 



I n  t h e  i n s t a n t  c a s e ,  t h e  P e t i t i o n e r  v o l u n t a r i l y  

accompanied t h e  o f f i c e r s  t o  t h e  p o l i c e  s t a t i o n .  (T. 

218-219, 271). Before l eav ing ,  t h e  P e t i t i o n e r  asked how he 

would g e t  back t o  work, i n d i c a t i n g  t h a t  he was aware t h a t  

h i s  freedom of movement was not  r e s t r a i n e d .  (T. 261). The 

P e t i t i o n e r  w a s  not  p laced under a r r e s t  nor w a s  he hand- 

cu f f ed .  (T. 219, 200, 234, 272).  He was in terviewed a t  t h e  

s t a t i o n  f o r  approximately one hour and then  he was taken 

back t o  h i s  p l ace  of  employment. (T. 250, 262). There was 

a b s o l u t e l y  no i n d i c i a  t h a t  t h e  P e t i t i o n e r  would have 

perceived a  r e s t r a i n t  on h i s  freedom of movement of t h e  

degree a s s o c i a t e d  wi th  a formal a r r e s t .  

Indeed,  t h e  f a c t s  i n  t h e  i n s t a n t  case  demonstrate l e s s  

r e s t r a i n t  on t h e  P e t i t i o n e r  than those  i n  Roman v .  S t a t e ,  

supra ,  where t h e  Supreme Court found no c u s t o d i a l  

i n t e r r o g a t i o n .  S p e c i f i c a l l y ,  t h e  defendant i n  Roman was 

quest ioned f o r  approximately 3  112 hours ,  whereas t h e  

P e t i t i o n e r  - sub Jud ice  w a s  quest ioned f o r  only  one hour .  I n  

a d d i t i o n ,  t h e  defendant i n  Roman w a s  immediately placed 

under a r r e s t  whereas t h e  P e t i t i o n e r  i n  t h e  i n s t a n t  case  was 

allowed t o  leave  a f t e r  making h i s  s t a t emen t s .  

It is  abundantly c l e a r  t h a t  Beheler  , Mathiason, and 

Roman demonstrate t h a t  t h e  P e t i t i o n e r  was not  sub jec t ed  t o  

c u s t o d i a l  i n t e r r o g a t i o n .  The P e t i t i o n e r ,  t h e r e f o r e ,  need 



n o t  have been adv i sed  o f  any r i g h t s  p u r s u a n t  t o  Miranda. 

The t r i a l  c o u r t  was i n  e r r o r  when i t  concluded t h a t  " [a lny  

t i m e  you a r e  go ing  t o  f o r m a l l y  i n t e r r o g a t e  somebody t h a t ' s  a  

s u s p e c t  --  . . . I t h i n k  you have t o  be i n  cus tody . "  (T. 229).  

I n  Mathiason,  s u p r a  a t  495,  t h e  Uni ted  S t a t e s  Supreme Cour t  

e x p l i c i t l y  r ecogn ized  t h a t  Miranda warnings a r e  no t  r e q u i r e d  

11 s imply  because  t h e  q u e s t i o n i n g  t a k e s  p l a c e  i n  t h e  s t a t l o n  

h o u s e ,  o r  because  t h e  q u e s t i o n e d  pe r son  i s  one whom t h e  

p o l i c e  s u s p e c t .  I I 

Based on t h e  e r r o n e o u s  c o n c l u s i o n  of  t h e  t r i a l  c o u r t  

t h a t  s i n c e  P e t i t i o n e r  was a  s u s p e c t ,  h e  was i n  cus tody ,  t h e  

T h i r d  D i s t r i c t  found s u b s t a n t i a l  competent ev idence  t o  

s u p p o r t  t h e  C o u r t ' s  cus tody f i n d i n g .  Th i s  was done i n  a  

f o o t n o t e  w i t h o u t  any a n a l y s i s .  S i n c e  t h e  t r i a l  c o u r t ' s  

f i n d i n g  of  c u s t o d y  d i d  n o t  c o n t a i n  t h e  p r o p e r  a n a l y s i s  it i s  

incongruous  t o  a c c e p t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  t h a t  it 

was suppor ted  by s u b s t a n t i a l  competent ev idence .  T h e r e f o r e ,  

it i s  incumbent on t h i s  Court  t o  r e v e r s e  t h e  f a c t u a l  f i n d i n g  

t h a t  P e t i t i o n e r  was i n  cus tody  and a f f i r m  t h e  t r i a l  c o u r t  on 

t h e  ground t h a t  P e t i t i o n e r  was no t  i n  cus tody  and t h e r e f o r e  

Miranda warnings  w e r e  n o t  r e q u i r e d .  



Based on t h e  foregoing ,  it i s  c l e a r  t h a t  t h e  c e r t i f i e d  

ques t ion  is  not  germane t o  t h e  d i s p o s i t i o n  of t h e  cause and 

should not be answered. I f  t h i s  Court dec ides  t o  answer 

t h e  ques t ion  it should do so  as an advisory  opinion on ly  

a f t e r  t h i s  cause i s  a f f i rmed.  



CONCLUSION 

Based upon t h e  po in t  and a u t h o r i t i e s  contained h e r e i n ,  

t h e  S t a t e  r e s p e c t f u l l y  r eques t s  t h i s  Court t o  a b s t a i n  from 

answering t h e  c e r t i f i e d  ques t ion  and a f f i r m  t h e  t r i a l  

c o u r t ' s  judgment and convic t ion  on t h e  ground t h e  P e t i t i o n e r  

was not  i n  custody when t h e  chal lenged s ta tement  w a s  given.  
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