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I S S U E  I 

THE C I T Y ,  AS A MUNICIPAL PURPOSE, MAY I S S U E  
TAXABLE BONDS FOR THE SOLE PURPOSE OF  I N V E S T I N G  THE 
PROCEEDS OF  SUCH BONDS I N  PRUDENT INVESTMENTS 
PLACED I N  TRUST FOR THE B E N E F I C I A L  OWNERSHIP OF THE 
BONDHOLDERS THE P R I N C I P A L  AND INTEREST OF  WHICH 
INVESTMENTS ARE S U F F I C I E N T  T O  PAY P R I N C I P A L  AND 
I N T E R E S T  ON THE BONDS WHEN DUE AND S U F F I C I E N T  TO 
CREATE AN INVESTMENT INCOME SURPLUS,  WHICH SURPLUS 
MAY BE USED TO PROVIDE P U B L I C  PURPOSES OF THE 
C I T Y .  4 

I S S U E  I1 

BOND PROCEEDS ARE NOT "SURPLUS PUBLIC  FUNDSn 
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INDENTURE I N  AN INVESTMENT AGREEMENT FOR THE 
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STATEMENT OF CASE AND FACTS 

A p p e l l e e  a g r e e s  w i t h  t h e  S t a t e m e n t  o f  Case  and F a c t s  a s  s e t  

f o r t h  i n  t h e  B r i e f  o f  A p p e l l a n t ,  S t a t e  o f  F l o r i d a ,  and a d o p t s  

r e f e r e n c e  t o  A p p e l l a n t ' s  Appendix i n  t h i s  B r i e f  o f  A p p e l l e e ,  C i t y  

o f  Panama C i t y  Beach,  F l o r i d a .  However, t h e  A p p e l l e e  w i s h e s  t o  

a m p l i f y  t h a t  n o t  o n l y  w i l l  t h e  I n v e s t m e n t  Agreement p r o d u c e  

" g u a r a n t e e d  i n v e s t m e n t  e a r n i n g s ' '  f o r  t h e  b e n e f i t  and s e c u r i t y  o f  

t h e  Bondho lde r s ,  i t  w i l l  r e s u l t  i n  t h e  Bonds b e i n g  r a t e d  

i n v e s t m e n t  g r a d e  and c o n f e r r e d  a  h i g h  r a t i n g  c l a s s i f i c a t i o n  by 

n a t i o n a l  r a t i n g  s e r v i c e s  (App. 5,  p . 2 3 ) .  



SU MmRY OF ARGU M3NT 

The  C i r c u i t  C o u r t  s h o u l d  be u p h e l d  i n  t h e  v a l i d a t i o n  o f  t h e  

Bonds b e c a u s e  t h e  i s s u a n c e  o f  t h e  Bonds i n  t h e  manner p r o p o s e d  by 

t h e  C i t y  p e r t a i n s  t o  t h e  p e r f o r m a n c e  o f  m u n i c i p a l  f u n c t i o n s  and 

t h e  r e n d e r i n g  o f  m u n i c i p a l  s e r v i c e s  n o t  o t h e r w i s e  p r o h i b i t e d  by 

law, a l l  as c o n t e m p l a t e d  by Ar t i c l e  V I I I ,  S e c t i o n  2  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  and a u t h o r i z e d  by S e c t i o n  166.11 1 ,  F l o r i d a  S t a t u t e s  

(1  9 8 5 ) .  F u r t h e r m o r e ,  no m u n i c i p a l  p r o p e r t y  is p l e d g e d  to  t h e  

payment o f  t h e  Bonds.  The Bonds a r e  " r e v e n u e  bonds"  w i t h i n  t h e  

meaning o f  S e c t i o n  166.101,  F l o r i d a  S t a t u t e s  (1  9 8 5 ) ,  b e c a u s e  t h e  

I n v e s t m e n t  Agreement  by terms o f  t h e  C i t y ' s  Bond R e s o l u t i o n  

becomes p a r t  o f  t h e  t r u s t  e s t a t e  g r a n t e d  t o  t h e  B o n d h o l d e r s  

p u r s u a n t  t o  a T r u s t  I n d e n t u r e  i n  which  t h e  C i t y  h a s  no b e n e f i c i a l  

i n t e r e s t  and t h u s ,  no p r o p e r t y  r i g h t .  

Because  t h e  p r o p o s e d  f i n a n c i n g  p l a n  r e s u l t s  i n  t h e  C i t y ' s  

a c q u i r i n g  m u n i c i p a l  assets  a d m i t t e d  by A p p e l l a n t  t o  be f o r  t h e  u s e  

and  b e n e f i t  o f  t h e  p u b l i c ,  i t  i s  a m u n i c i p a l  f u n c t i o n  w i t h  no 

s u g g e s t i o n  or  c o n n o t a t i o n  o f  b e i n g  a b u s i v e  and ,  a c c o r d i n g l y ,  n o t  

s u b j e c t  t o  j u d i c i a l  r e v i e w .  

The t r i a l  c o u r t  d i d  n o t  e r r  i n  v a l i d a t i n g  t h e  Bonds insomuch 

a s  t h e  I n v e s t m e n t  Agreement  d o e s  n o t  c o n s t i t u t e  " s u r p l u s  f u n d s "  

w i t h i n  t h e  meaning o f  S e c t i o n  166.261,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

The  f u n d s  h e l d  i n  t r u s t  by a c o r p o r a t e  t r u s t e e  s o l e l y  f o r  t h e  



benefit of the Bondholders who will have absolute claim as 

to the corpus and income therefrom, will not be held or controlled 

by the Appellee and therefore, are not required to be invested 

pursuant to Section 166.261, Florida Statutes (1985). 



ARGUMENT 

ISSUE I. THE CITY I AS A MUNICIPAL PURPOSE I MAY ISSUE TAXABLE 
BONDS FOR THE SOLE PURPOSE OF INVESTING THE PROCEEDS OF SUCH BONDS 
I N  PRUDENT INVESTMENTS PLACED I N  TRUST FOR THE BENEFICIAL OWNER- 
SHIP OF THE BONDHOLDERS THE PRINCIPAL AND INTEREST OF W H I C H  
INVESTMENTS ARE SUFFICIENT TO PAY PRINCIPAL AND INTEREST ON THE 
BONDS WHEN DUE AND SUFFICIENT TO CREATE AN INVESTMENT INCOME 
SURPLUS, WHICH SURPLUS MAY BE USED TO PROVIDE PUBLIC PURPOSES OF 
THE CITY. 

Upon t h e  i s s u a n c e  o f  t h e  Bonds t h e  C i t y  w i l l  o b t a i n  moneys 

s u f f i c i e n t  t o  pay f o r  p u b l i c  p a r k s  and r e c r e a t i o n a l  f a c i l i t i e s  

t h a t  it  may n o t  o t h e r w i s e  p o s s e s s  or  t o  f u n d  a s e l f - i n s u r a n c e  

p rog ram and ,  t h u s ,  b e  r e l i e v e d  o f  premium payment o b l i g a t i o n s  by 

p u r s u i n g  a " r i s k l e s s  t r a n s a c t i o n "  to  it. The ~ o n d h o l d e r s  are 

s e c u r e d  o n l y  by an  I n v e s t m e n t  Agreement  and  e a r n i n g s  t h e r e f r o m  f o r  

payment  o f  p r i n c i p a l  o f  and  i n t e r e s t  on  t h e i r  Bonds,  which  l i m i t e d  

s o u r c e  o f  r epaymen t  is a c c e p t e d  by t h e  B o n d h o l d e r s  i n  t h e  p u r c h a s e  

o f  t h e  Bonds. N o  o t h e r  asse t s ,  r e v e n u e s  or t a x e s  o f  t h e  C i t y  are 

p l e d g e d  or  made a v a i l a b l e  t o  t h e  payment  o f  t h e  Bonds,  e i t h e r  

l e g a l l y  or  m o r a l l y  (App.5, p. 1 7 ) .  The r i s k  o f  t h e  t r a n s a c t i o n  is 

p r o p e r l y  w i t h  t h e  B o n d h o l d e r s  who c o n t r a c t e d  f o r  it, an i n v e s t m e n t  

r i s k  p e r c e i v e d  as min ima l  on t h e i r  p a r t ,  c o n s i d e r i n g  t h e  p r o p o s e d  

r a t i n g  on t h e  p r o p o s e d  Bonds. C o n s e q u e n t l y ,  t h e  C i t y  o b t a i n s  

p u b l i c  asse t s  f o r  p u b l i c  p u r p o s e s  by s e r v i n g  m e r e l y  as a c o n d u i t  

i n  t h e  f i n a n c i n g .  N e v e r t h e l e s s ,  w h e t h e r  t h e  p r o p o s e d  f i n a n c i n g  is 

f i s c a l l y  sound  o r  wise is beyond j u d i c i a l  r ev i ew .  S e e  S t a t e  v. 



C i t y  o f  S u n r i s e ,  354 So.2d 1206 ( F l a .  1 9 7 8 ) ,  where a t  Page  1209 

t h e  C o u r t  s a i d :  

. . . I n  r e a c h i n g  t h i s  d e t e r m i n a t i o n  w e  r e c o g n i z e  
t h a t  o u r  p r e s e n t  a u t h o r i t y  t o  r e v i e w  s u c h  bonds  is 
s h a r p l y  l i m i t e d ,  a l m o s t  t o  t h e  p o i n t  o f  i n s i g n i f i c a n c e .  
Our d e c i s i o n  c a n n o t  r e a c h  t h e  q u e s t i o n  o f  w h e t h e r  t h e  
r e v e n u e  bond p l a n  p r e s e n t l y  b e f o r e  u s  is f i s c a l l y  sound,  
o r  w h e t h e r  d o u b l e  advance  r e f u n d i n g  is a wise method o f  
f i n a n c i n g  m u n i c i p a l  u n d e r t a k i n g s .  

The S t a t e  d o e s  n o t  d i s a g r e e  t h a t  p u b l i c  r e c r e a t i o n a l  f a c i l i -  

t i e s  and  a  s e l f - i n s u r a n c e  program a r e  m u n i c i p a l  p u r p o s e s ,  b u t  

s u g g e s t s  t h a t  b e c a u s e  t h e y  are n o t  o b t a i n e d  d i r e c t l y  w i t h  Bond 

p r o c e e d s  b u t  r a t h e r  i n d i r e c t l y  from e a r n i n g s  d e r i v e d  f rom t h e  

i n v e s t m e n t s  o f  s u c h  Bond p r o c e e d s ,  t h e  m u n i c i p a l  p u r p o s e  o f  t h e  

p r o p o s e d  f i n a n c i n g  f a i l s .  T h e r e f o r e ,  it must be  t h e  means and n o t  

t h e  r e s u l t s  t h a t  t h e  S t a t e  f i n d s  o b j e c t i o n a b l e  as f a i l i n g  t o  

0 s a t i s f y  a p u b l i c  pu rpose .  F u r t h e r m o r e ,  t h e  S t a t e  c o n t e n d s  t h a t  

t h e  p o t e n t i a l  t h r e a t  t h a t  t h e  q u a l i t y  o f  t h e  i n v e s t m e n t  o b t a i n e d  

w i t h  Bond p r o c e e d s  c o u l d  be  r e d u c e d  may l e a d  to  a b u s e s  o f  t h e  

p r o p o s e d  form o f  f i n a n c i n g .  Whi l e  it  may b e  a r g u e d  t h a t  any 

i n v e s t m e n t  b e i n g  h e l d  i n  t r u s t  f o r  t h e  b e n e f i t  of a  Bondholder  is 

a n  a c c e p t e d  Bondholder  r i s k  o f  which h e  o r  s h e  h a s  n o t i c e ,  

n e v e r t h e l e s s ,  it would seem t h a t  it is  n o t  t h e  p o t e n t i a l  for  

f u t u r e  t h e o r e t i c a l  a b u s e ,  b u t  t h e  e x e r c i s e  o f  a c t u a l  a b u s e  and t h e  

f a i l u r e  o f  t h e  C i t y  t o  f u l f i l l  a  m u n i c i p a l  p u r p o s e  which s h o u l d  be 

t h e  f o c u s  o f  i n q u i r y  i n  t h i s  a p p e a l .  N e i t h e r  o f  t h e s e  is p r e s e n t  

i n  t h e  i n s t a n t  m a t t e r .  



a The Court has approved the issuance of taxable bonds by 

governmental units in the State and taxable status of the interest 

on the Bonds is not raised as an issue by the Appellant although 

discussed in the Amicus Curiae Brief filed in the Circuit Court 

proceedings. See State v. Division of Bond Finance, 495 So. 2d 183 

(Fla. 1986). 

Article VIII, Section 2 of the Florida Constitution provides 

that: 

(b) POWERS. Municipalities shall have governmen- 
tal, corporate and proprietary powers to enable them to 
conduct municipal government, perform municipal func- 
tions and render municipal services, and may exercise 
any power for municipal purposes except as otherwise 
provided by law... 

The clear question of Constitutional concern revolves around 

0 whether or not the financing plan falls within governmental, 

corporate or proprietary powers of the City and whether or not the 

financing involves non-abusive conduct of municipal governments, 

the performance of a municipal function, or the rendering of 

municipal services, directly or indirectly, and, further, whether 

or not authority for the financing is otherwise provided or 

prohibited by law. 

Generally, if an organic law is not violated, a legislative 

determination that a bond issue is for a public or, specifically, 

a municipal purpose will not be disturbed by the courts unless 

clearly arbitrary, unreasonable, or a clear abuse of discretion. 

See 42 Florida Jurisprudence, Second Series (1983), Sections 58 



@ 
and 59: State v. Daytona Beach Racing and Recreational Facilities 

District, 80 So.2d 39 (Fla. 1956). 

This Court in considering the perimeters of Article VIII, 

Section 2 of the State Constitution as to municipal power, stated 

in Lake Worth Utilities Authority v. City of Lake Worth, 468 So.2d 

215 (Fla. 1985) at page 217: 

[2,3] The clear purpose of the 1968 revision 
embodied in article VIII, section 2 was to give the 
municipalities inherent power to meet municipal needs. 
But "inherent" is not to be confused with "absolute" or 
even with "supreme" in this context. The legislature's 
retained power is now one of limitation rather than one 
of grace, but it remains an all-pervasive power, 
nonetheless. 

[4] Thus, the words "except as otherwise provided 
by law" must be read as modifying the entire sentence 
preceding it. Such a reading is supported by historical 
analysis, grammatical precepts, and common sense. It 
finds further support in the commentary to the 1968 
Florida Constitution provided by the reporter for the 
Consitutional Revision Commission, Talbot "Sandy" 
D 'Alemberte: 

The provisions in the subsection were new 
with the Revision Commission proposal, but the 
1885 Consitution granted the power to the 
legislature to prescribe the jurisdiction and 
powers of municipalities by law in Article 
VIII, Section 8. - The apparent difference is 
that under the new language, all municipali- 
ties have aovernmental. cor~orate and ~ r o ~ r i e -  
tary powers unless provided otherwise by law, 
whereas under the 1885 Constitution, munici- 
~plities had only those powers expressly 
granted by law. (~mphasis supplied). 

Rightfully, the State does not contend that the issuance of 

the Bonds is prohibited because "otherwise provided by law." 

Since the purpose of the financing is to acquire municipal 

assets for public benefit, the financing must have a practical 



@ r e l a t i o n  t o  a  p u b l i c  p u r p o s e  which t r a n s c e n d s  i n t o  a  l e g a l  p u b l i c  

p u r p o s e  u n d e r  t h e  p r e c e p t s  o f  Lake Worth U t i l i t i e s ,  s u p r a ,  and 

S t a t e  v .  C i t y  o f  P e n s a c o l a ,  397  So.2d 922 ( F l a .  1981 ) .  

C h a p t e r  166 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  i n  imp lemen t ing  A r t i c l e  

V I I I ,  S e c t i o n  2  p r o v i d e s :  

( 2 )  " M u n i c i p a l  p u r p o s e "  means any a c t i v i t y  or 
power which may b e  e x e r c i s e d  by t h e  s t a t e  or  i ts 
p o l i t i c a l  s u b d i v i s i o n s .  

( 4 )  . . . t h e  b r o a d  e x e r c i s e  o f  home r u l e  powers  
g r a n t e d  by t h e  c o n s t i t u t i o n .  I t  is t h e  f u r t h e r  i n t e n t  
o f  t h e  L e g i s l a t u r e  t o  e x t e n d  t o  m u n i c i p a l i t i e s  t h e  e x e r -  
c ise  o f  powers  f o r  m u n i c i p a l  gove rnmen ta l ,  c o r p o r a t e ,  or 
p r o p r i e t a r y  p u r p o s e s  n o t  e x p r e s s l y  p r o h i b i t e d  by t h e  
c o n s t i t u t i o n ,  g e n e r a l  or s p e c i a l  law, or c o u n t y  
c h a r t e r . .  . 
Again,  A p p e l l a n t  d o e s  n o t  a s s e r t  t h a t  an  e x p r e s s  g e n e r a l  or 

s p e c i a l  law p r o h i b i t s  t h e  p r o p o s e d  f i n a n c i n g ,  b u t  A p p e l l e e  h e r e i n  

@ a s s e r t s  t h a t  C h a p t e r  166 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  p a r t i c u l a r l y  

S e c t i o n s  166.021, 166.101 ( 4 ) ,  166.111, and 166.121 t h e r e o f ,  

s p e c i f i c a l l y  p e r m i t s  t h e  f i n a n c i n g .  

The c i t e d  s e c t i o n s  a r e  s t a t e d  f o r  c o n v e n i e n c e  a s  f o l l o w s :  

( 1 )  A s  p r o v i d e d  i n  s. 2 ( b ) ,  A r t .  V I I I  o f  t h e  S t a t e  
C o n s t i t u t i o n ,  m u n i c i p a l i t i e s  s h a l l  have  t h e  g o v e r n m e n t a l ,  
c o r p o r a t e ,  and p r o p r i e t a r y  powers  t o  e n a b l e  them t o  c o n d u c t  
m u n i c i p a l  government ,  p e r f o r m  m u n i c i p a l  f u n c t i o n s ,  and r e n d e r  
m u n i c i p a l  s e r v i c e s ,  and may e x e r c i s e  any power f o r  m u n i c i p a l  
p u r p o s e s ,  e x c e p t  when e x p r e s s l y  p r o h i b i t e d  by law. 

( 2 )  "Munic ipa l  p u r p o s e "  means any a c t i v i t y  or power 
which  may be  e x e r c i s e d  by t h e  s t a t e  or i ts p o l i t i c a l  s u b d i v i -  
s i o n s .  



166.101 ( 4  ) The term " r e v e n u e  bonds"  means o b l i g a t i o n s  
o f  t h e  m u n i c i p a l i t y  which  are p a y a b l e  f rom r e v e n u e s  d e r i v e d  
f rom s o u r c e s  o t h e r  t h a n  ad  v a l o r e m  t a x e s  on r ea l  or t a n g i b l e  
p e r s o n a l  p r o p e r t y  and which  d o  n o t  p l e d g e  t h e  p r o p e r t y ,  
c r e d i t ,  or  g e n e r a l  t a x  r e v e n u e  o f  t h e  m u n i c i p a l i t y .  

166.111 A u t h o r i t y  t o  borrow.- The  g o v e r n i n g  body o f  
e v e r y  m u n i c i p a l i t y  may bor row money, c o n t r a c t  l o a n s ,  and  
i s s u e  bonds  as  d e f i n e d  i n  s. 166.101 f r o m  t i m e  t o  t i m e  t o  
f i n a n c e  t h e  u n d e r t a k i n g  o f  any c a p i t a l  or o t h e r  p r o j e c t  for  
t h e  p u r p o s e s  p e r m i t t e d  by t h e  S t a t e  C o n s t i t u t i o n  and may 
p l e d g e  t h e  f u n d s ,  c r e d i t ,  p r o p e r t y ,  and t a x i n g  power o f  t h e  
m u n i c i p a l i t y  f o r  t h e  payment o f  s u c h  d e b t  and bonds.  

166.121 I s s u a n c e  o f  bonds.-  

( 1  ) Bonds i s s u e d  u n d e r  t h i s  p a r t  s h a l l  be  a u t h o r i z e d  by 
r e s o l u t i o n  or o r d i n a n c e  o f  t h e  g o v e r n i n g  body and ,  i f  
r e q u i r e d  by t h e  S t a t e  C o n s t i t u t i o n ,  by a f f i r m a t i v e  v o t e  o f  
t h e  e lectors  o f  t h e  m u n i c i p a l i t y .  Such  bonds  may be  i s s u e d  
i n  o n e  or  more series and s h a l l  b e a r  s u c h  d a t e  or d a t e s ,  b e  
p a y a b l e  upon demand or m a t u r e  a t  s u c h  t i m e  or times, b e a r  
i n t e r e s t  a t  s u c h  r a t e  or r a t e s ,  b e  i n  s u c h  d e n o m i n a t i o n  or 
d e n o m i n a t i o n s ,  b e  i n  s u c h  form, r e g i s t e r e d  or n o t ,  w i t h  or 
w i t h o u t  coupon,  c a r r y  s u c h  c o n v e r s i o n  or r e g i s t r a t  i o n  p r i v i -  
l e g e s ,  h a v e  s u c h  r a n k  or  p r i o r i t y ,  b e  e x e c u t e d  i n  s u c h  
manner ,  b e  p a y a b l e  i n  s u c h  medium o f  payment ,  a t  s u c h  p l a c e  
o r  p l a c e s ,  and be  s u b j e c t  t o  s u c h  terms or r e d e m p t i o n ,  w i t h  
or  w i t h o u t  premium, b e  s e c u r e d  i n  s u c h  manner,  and h a v e  s u c h  
o t h e r  c h a r a c t e r i s t i c s  as may b e  p r o v i d e d  by s u c h  r e s o l u t i o n  
or  o r d i n a n c e  or  t r u s t  i n d e n t u r e  or mor tgage  i s s u e d  p u r s u a n t  
t h e r e t o .  

( 2 )  T h e  g o v e r n i n g  body o f  a m u n i c i p a l i t y  s h a l l  d e t e r m i n e  
t h e  terms and  manner o f  s a l e  and d i s t r i b u t i o n  o r  o t h e r  d i s -  
a p s i t i o n  o f  any and a l l  Bonds it may i s s u e  and s h a l l  h a v e  any 
and  a l l  power s  n e c e s s a r y  or c o n v e n i e n t  t o  s u c h  d i s p o s i t i o n .  

I n  r e s p o n s e  t o  a r g u m e n t s  c o n t a i n e d  i n  A p p e l l a n t ' s  B r i e f ,  w e  

c a l l  t o  t h e  C o u r t ' s  a t t e n t i o n  t h a t  w i t h i n  t h e  meaning o f  " r e v e n u e  

bonds"  t h e  i n s t a n t  Bonds are n o t  p a y a b l e  from ad v a l o r e m  t a x e s  and 

t h e  C i t y  h a s  n o t  p l e d g e d  p r o p e r t y ,  c r e d i t ,  or g e n e r a l  t a x  r e v e n u e s  

o f  t h e  C i t y  insomuch as t h e  o n l y  p l e d g e d  r e v e n u e s  and p r o p e r t y  f o r  

payment  o f  t h e  Bonds is t h e  T r u s t  Es ta te ,  i .e. ,  t h e  I n v e s t m e n t  



@ Agreement and income e a r n e d  t h e r e o n ;  t h e r e f o r e ,  t h e  Bonds a r e  

q u a l i f i e d  " r e v e n u e  bonds" w i t h i n  t h e  meaning o f  t h e  S t a t u t e .  

The C i t y  c o n t e n d s  t h e  i n s t a n t  f i n a n c i n g  is no d i f f e r e n t  i n  

p r i n c i p l e  t h a n  t h e  f i n a n c i n g  approved  i n  S t a t e  v .  Broward County  

468 So.2d 965 ( F l a .  1 9 8 5 ) .  I n  t h e  Broward County c a s e  t h i s  C o u r t  

approved  t h e  i s s u a n c e  by a  c o u n t y  o f  bonds under  S e c t i o n  161.11 1 ,  

F l o r i d a  S t a t u t e s ,  and  t h e  i n v e s t m e n t  o f  a  p o r t i o n  o f  t h e  bond 

p r o c e e d s  i n  Governmenta l  O b i g a t i o n s  a s  s e c u r i t y  f o r  t h e  payment o f  

p r i n c i p a l  o f  and i n t e r e s t  on t h e  bonds ,  t h e  C o u r t  s t a t i n g  a t  P a g e  

T h i s  change  i n  t h e  t a x  law p l a c e d  t h e  e n t i r e  
p r o j e c t  i n  j eopa rdy .  I n  r e s p o n s e ,  t h e  County deve loped  
a  two-s t ep  p l a n  o f  f i n a n c i n g .  Because  it was v i t a l  t h a t  
t h e  bonds be i s s u e d  by December 31 ,  1984, t h e  County 
would f i r s t  i s s u e  r e v e n u e  bonds under  c h a p t e r  166 and 
s e c u r e  t h e  payment o f  p r i n c i p a l  and i n t e r e s t  by 
i n v e s t i n g  t h e  bond p r o c e e d s  i n  U n i t e d  S t a t e s  s e c u r i t i e s .  
The  County would t h e n  c o n t i n u e  t o  p r o c e e d  w i t h  t h e  
p r o j e c t .  I n  t h e  second  p h a s e ,  i f  t h e  r e s o u r c e  r e c o v e r y  
p l a n t s  a r e  s o l d ,  l e a s e d ,  or  o p e r a t e d  by a  p r i v a t e  
vendor ,  t h e  p r e s e n t  r e v e n u e  bonds would be c o n v e r t e d  
a f t e r  n o t i c e  and a  f u l l  v a l i d a t i o n  h e a r i n g  t o  i n d u s t r i a l  
deve lopment  r e v e n u e  bonds under  c h a p t e r  159. I f ,  
however,  t h e  p r o j e c t  is abandoned f o r  any r e a s o n ,  t h e  
County  p r o p o s e d  t o  redeem t h e s e  r e v e n u e  bonds,  and any 
d e f i c i e n c y  would b e  p a i d  by t h e  i s s u a n c e  o f  s p e c i a l  
o b l i g a t i o n  bonds.  

I t  is i m p o r t a n t  t o  n o t e  a t  t h i s  p o i n t  t h a t  w e  
r e v i e w  o n l y  t h e  i s s u a n c e  o f  r e v e n u e  bonds by t h e  County 
unde r  s e c t i o n  166.11 1 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  d e s p i t e  
any  f u t u r e  i n t e n t i o n  o f  t h e  County t o  c o n v e r t  t h e s e  
bonds  t o  i n d u s t r i a l  deve lopment  r e v e n u e  bonds a u t h o r i z e d  
and  s e c u r e d  under  c h a p t e r  159,  p a r t  11. Subsequen t  
a s p e c t s  o f  t h i s  f i n a n c i n g  p l a n  a r e  n o t  b e f o r e  t h i s  
c o u r t ,  and t h e  C o u n t y ' s  a u t h o r i t y  t o  i s s u e  c h a p t e r  159 
bonds is n o t  d e t e r m i n e d  a t  t h i s  t i m e .  



To implement  t h e  f i r s t  p a r t  o f  t h i s  complex 
f i n a n c i n g  scheme, t h e  Board o f  County Commiss ioners  m e t  
a g a i n  on  Sep tember  4 ,  1984,  h e l d  a  p u b l i c  h e a r i n g ,  and 
a d o p t e d  R e s o l u t i o n  . . . . 

The County t h e n  f i l e d  i t s  c o m p l a i n t ,  s e e k i n g  
v a l i d a t i o n  o f  t h e s e  r e v e n u e  bonds p u r s u a n t  t o  t h e  above  
r e s o l u t i o n .  

The T r i a l  C o u r t  found:  

. . . 5. The County is  a u t h o r i z e d  unde r  S e c t i o n  
166.11 1 ,  F l o r i d a  S t a t u t e s ,  t o  i s s u e  t h e  bonds s e c u r e d  a s  
t o  t h e  payment o f  p r i n c i p a l  and i n t e r e s t  by a p l e d g e  o f  
t h e  p r i n c i p a l  and i n t e r e s t  coming due  on  Government 
O b l i g a t i o n s  ( a s  d e f i n e d  i n  t h e  R e s o l u t i o n )  to  be  
p u r c h a s e d  f rom a  p o r t i o n  o f  t h e  p r o c e e d s  o f  t h e  Bonds. 

C e r t a i n l y ,  what  a  c o u n t y  c a n  d o  unde r  S e c t i o n  166.11 1 ,  

F l o r i d a  S t a t u t e s ,  a  c i t y  c a n  do. 



ISSUE 11. BOND PROCEEDS ARE NOT "SURPLUS PUBLIC FUNDS" 
W I T H I N  THE MEANING OF SECTION 166.261, FLORIDA STATUTES, BEING 
INVESTED PURSUANT TO A TRUST INDENTURE I N  AN INVESTMENT AGREEMENT 
FOR THE BENEFIT OF BONDHOLDERS AND NOT THE C I T Y .  

S e c t i o n  166.261, F l o r i d a  S t a t u t e s ,  se ts  f o r t h  p e r m i t t e d  

i n v e s t m e n t s  f o r  " s u r p l u s  p u b l i c  funds"  a s  s u c h  t e r m  is d e f i n e d  i n  

t h e  S t a t u t e ,  u n l e s s  o t h e r  t y p e s  o f  i n v e s t m e n t s  a r e  o t h e r w i s e  

a u t h o r i z e d  by law or o r d i n a n c e .  

S e c t i o n  166.261 p r o v i d e s  i n  r e l e v a n t  p a r t s  a s  f o l l o w s :  

( 1 )  U n l e s s  o t h e r w i s e  a u t h o r i z e d  by law or by 
o r d i n a n c e ,  t h e  g o v e r n i n g  body o f  e a c h  m u n i c i p a l i t y  
s h a l l ,  by r e s o l u t i o n  t o  be  a d o p t e d  f rom t i m e  t o  t i m e ,  
i n v e s t  and r e i n v e s t  any s u r p l u s  p u b l i c  f u n d s  i n  i t s  
c o n t r o l  or p o s s e s s i o n  i n : .  . . 

( 2 ) ( a )  Eve ry  s e c u r i t y  p u r c h a s e d  by any  s u c h  
g o v e r n i n g  body u n d e r  t h i s  s e c t i o n  s h a l l  be p r o p e r l y  e a r -  
marked and i m m e d i a t e l y  p l a c e d  f o r  s a f e k e e p i n g  i n  a  
s a f e t y - d e p o s i t  box i n  a  bank or i n s t i t u t i o n  c a r r y i n g  
a d e q u a t e  s a f e t y - d e p o s i t  box i n s u r a n c e  w i t h i n  t h e  c o u n t y  
i n  which t h e  m u n i c i p a l i t y  is s i t u a t e d ;  and  no w i t h d r a w a l  
o f  s u c h  s e c u r i t i e s ,  i n  whole  or i n  p a r t ,  s h a l l  be made 
f rom s u c h  s a f e t y - d e p o s i t  box e x c e p t  upon a u t h o r i t y  
e v i d e n c e d  by r e s o l u t i o n  o f  t h e  g o v e r n i n g  body o f  t h e  
m u n i c i p a l i t y .  

( 3 )  When t h e  money i n v e s t e d  i n  s u c h  s e c u r i t i e s  is 
needed  i n  whole  or i n  p a r t  f o r  t h e  p u r p o s e s  o r i g i n a l l y  
i n t e n d e d ,  t h e  g o v e r n i n g  body o f  t h e  m u n i c i p a l i t y  is 
a u t h o r i z e d  t o  s e l l  s u c h  s e c u r i t y  or s e c u r i t i e s  a t  t h e  
t h e n  p r e v a i l i n g  marke t  p r i c e  and t o  pay t h e  p r o c e e d s  o f  
s u c h  s a l e  i n t o  t h e  p r o p e r  a c c o u n t  or fund  o f  t h e  munic i -  
p a l i t y .  

( 4 )  For  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  term 
" s u r p l u s  f u n d s "  is d e f i n e d  a s  f u n d s  i n  any  g e n e r a l  or 
s p e c i a l  a c c o u n t  or fund  o f  t h e  m u n i c i p a l i t y ,  h e l d  or 
c o n t r o l l e d  by t h e  g o v e r n i n g  body o f  t h e  m u n i c i p a l i t y ,  
which  f u n d s  a r e  n o t  r e a s o n a b l y  c o n t e m p l a t e d  to be needed 
f o r  t h e  p u r p o s e s  i n t e n d e d  w i t h i n  a  r e a s o n a b l e  t i m e  f rom 
t h e  d a t e  o f  s u c h  i n v e s t m e n t .  



S u b s e c t i o n  ( 4 )  r e q u i r e s  t h a t  f o r  money t o  be " s u r p l u s  f u n d s "  

s u c h  money must b e  h e l d  or  c o n t r o l l e d  by t h e  C i t y  and n o t  

p r e s e n t l y  needed  f o r  a  r e a s o n a b l e  t i m e  f o r  an i n t e n d e d  p u r p o s e .  

N e i t h e r  o f  t h o s e  e l e m e n t s  i s  p r e s e n t  i n  t h e  i n s t a n t  f i n a n c i n g ,  

s i n c e  t h e  Bond p r o c e e d s  a r e  p l a c e d  i n  t r u s t  on t h e  d a t e  t h e  Bonds 

a r e  i s s u e d  p u r s u a n t  t o  a  T r u s t  I n d e n t u r e  a d m i n i s t e r e d  by a  

c o r p o r a t e  t r u s t e e ,  and i m m e d i a t e l y  i n v e s t e d  i n  an I n v e s t m e n t  

Agreement a s  t h e  v e r y  p u r p o s e  f o r  i s s u i n g  t h e  Bonds (App. 2,  

E x h i b i t  A t o  E x h i b i t  1 ,  pp. 5,6). The p r o c e e d s  must be u sed  f o r  

t h e  i n t e n d e d  p u r p o s e  s i m u l t a n e o u s l y  w i t h  t h e  i s s u a n c e  o f  t h e  Bonds 

o r  i n v e s t m e n t  e a r n i n g s  w i l l  b e  i n s u f f i c i e n t  t o  pay  when d u e  

p r i n c i p a l  o f  and i n t e r e s t  on  t h e  Bonds. The v e r y  p u r p o s e  o f  t h e  

T r u s t  I n d e n t u r e  is t o  remove c o n t r o l  o f  t h e  Bond p r o c e e d s  f rom t h e  

C i t y  and v e s t  s u c h  c o n t r o l  i n  a  f i d u c i a r y ,  a l l  f o r  t h e  b e n e f i c i a l  

i n t e r e s t  o f  t h e  Bondho lde r s .  A c c o r d i n g l y ,  t h e  p r o v i s i o n s  o f  

s u b s e c t i o n  ( 2 ) ( a )  a s  to  e a r m a r k i n g  t h e  s e c u r i t i e s  f o r  s a f e k e e p i n g  

and  ( 3 )  a s  t o  s e l l i n g  t h e  s e c u r i t i e s  h a s  no a p p l i c a t i o n  i n  t h i s  

m a t t e r .  

A l t e r n a t i v e l y ,  i f  t h e  C o u r t  is o f  t h e  o p i n i o n  t h a t  

i n v e s t m e n t s  a c q u i r e d  w i t h  Bond p r o c e e d s  h e l d  i n  t r u s t  f o r  t h e  

b e n e f i c i a r y  B o n d h o l d e r s  a r e  s u r p l u s  p u b l i c  f u n d s ,  t h e  C i t y  may, by 

o r d i n a n c e ,  expand  t h e  l i s t  o f  p e r m i t t e d  i n v e s t m e n t s  t o  i n c l u d e  

i n v e s t m e n t  a g r e e m e n t s  w i t h  f i n a n c i a l  i n s t i t u t i o n s ,  i n s u r a n c e  

compan ie s ,  or  o t h e r  e n t i t i e s  f o r  t h e  p u r p o s e  o f  i n v e s t i n g  Bond 



p r o c e e d s  and  t h e  C o u r t  s h o u l d  s u s t a i n  v a l i d a t i o n  o f  t h e  Bonds 

s u b j e c t  t o  t h e  a d o p t i o n  o f  s u c h  a n  o r d i n a n c e  by t h e  C i t y .  



CONCLUSION 

F o r  t h e  r e a s o n s  s t a t e d ,  and a u t h o r i t i e s  c i t e d  h e r e i n ,  t h e  

A p p e l l e e  h a s  shown t h a t  t h e  T r i a l  C o u r t  was imminen t ly  correct i n  

r e n d e r i n g  i t s  judgment v a l i d a t i n g  t h e  Bonds. The sum and 

s u b s t a n c e  o f  t h e  f i n a n c i n g  is t h a t  t h e  C i t y  w i l l  a c q u i r e  m u n i c i p a l  

asse t s  f o r  p u b l i c  u s e  and b e n e f i t  i n  k e e p i n g  w i t h  t h e  powers  

v e s t e d  i n  m u n i c i p a l i t i e s  by v i r t u e  o f  A r t i c l e  V I I I ,  S e c t i o n  2, 

F l o r i d a  C o n s t i t u t i o n  and C h a p t e r  166 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

A l s o ,  t h e  p r o c e e d s  o f  bonds  i s s u e d  by c i t i e s  t o  o b t a i n  f u n d s  f o r  a 

s p e c i f i c  and immedia te  p u r p o s e  are  n o t  s u r p l u s  f u n d s  i n  any  

p r a c t i c a l  s e n s e  or w i t h i n  t h e  meaning o f  S e c t i o n  166.261,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) .  A c c o r d i n g l y ,  t h e  F i n a l  Judgment  v a l i d a t i n g  t h e  
- - 

C i t y ' s  Bonds s h o u l d  be  a f f  i rmed.  
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