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PRELIMINARY STATEMENT 

MICHAEL G .  SPIVEY w i l l  be  r e f e r r e d  to a s  t h e  " P e t i t i o n e r "  i n  

t h i s  b r i e f .  The STATE OF FLORIDA w i l l  be  r e f e r r e d  to a s  t h e  

"Respondent". The record on appea l  w i l l  be  r e f e r r e d  to by t h e  

symbol "R" f o l l o w e d  by t h e  appropr ia te  page number. 



STATEMENT OF THE CASE 

Respondent accepts petitioner's statement of the case as to 

the procedural aspects. Regarding pet it ioner ' s discuss ion of the 
opinion of the court below, respondent defers discussion of the 

opinion to the appropriate portions of the argument, infra. 



STATEMENT OF THE FACTS 

Respondent accepts pet it ioner ' s  statement of the f a c t s  w i t h  

the following add it ions: 

Pet it ioner 's  accomplice, Russell Ryder, a s  well a s  pet it ion- 

e r ,  had escaped to  another s t a t e .  A t  the time of the plea hear- 

ing, pet i t ioner  had been captured, returned t o  Florida, and was 

prosecuted alone, R 3 3 ,  while Ryder remained a t  large. R 23. By 

the time of sentencing, Ryder had been captured and returned t o  

Florida, b u t  the record i s  s i l e n t  a s  t o  proceedings against 

Ryder. R 33. The record is inconclusive and vague a s  t o  which 

of the accomplices originated the idea for the robbery, R 23 

(defense counsel "suspects" Ryder or ig inated the c r  iminal plan, 

concedes both part icipated) R 37 - 38 (defense counsel speculates 

Ryder was prime motivator) , or which of them may have inf l ic ted  

more abuse on the victim. R 2 (witness a f f idav i t  alleging equal 

par t ic ipat ion of both perpetrators)  ; R 36 (deta i l ing some of a c t s  

of pet i t ioner  during the offense) . 
The record does not show tha t  Ryder was a  co-defendant, a s  

the proceedings i n  the record show a single prosecution against 

pet it ioner . The t r i a l  court therefore had no jur i s d  i c t  ion over 

Ryder a t  the time it sentenced pet i t ioner .  



SUMMARY OF THE ARGUMENT 

The c o u r t  be low o v e r l o o k e d  t h e  f a c t  t h a t  p e t i t i o n e r  waived 

t h e  p r o r a t i o n  i s s u e  when h e  f a i l e d  t o  object a t  s e n t e n c i n g ,  and  

t h i s  case s h o u l d  b e  d i s p o s e d  o f  o n  t h i s  g round .  R u l i n g  o n  t h i s  

b a s i s  would e l i m i n a t e  t h e  c o n f l i c t  be tween  t h e  case s u b  j u d i c e  

and T u r n e r  v .  S t a t e ,  4 3 1  So.2d 1017 ( F l a .  4 t h  DCA) , d i s m i s s e d ,  

436 So.2d 1 0 1  ( F l a .  1 9 8 3 ) .  Responden t  c o n c e d e s  t h a t  c o n f l i c t  

e x i s t s .  R e s o l v i n g  t h e  i n s t a n t  c o n f l i c t  o n  t h e  w a i v e r  g r o u n d  

would allow c o n f l i c t  to  r e m a i n  be tween  T u r n e r  and  two cases f rom 

t h e  F i r s t  D i s t r i c t  which were o v e r l o o k e d  i n  t h e  p r o c e e d i n g  below, 

P o l l r e i s z  v .  S t a t e ,  406 So.2d 1297  ( F l a .  1st DCA 1 9 8 1 ) ,  and Woods 

v.  S t a t e ,  418 So.2d 4 0 1  ( F l a .  1st DCA 1 9 8 2 ) ;  r e s p o n d e n t  u r g e s  t h e  

C o u r t  to  r e s o l v e  t h e  i n s t a n t  case o n  t h e  w a i v e r  g round ,  b u t  t o  

i n c l u d e  c i t a t i o n  to  and d i s c u s s i o n  o f  P o l l r e i s z  and Woods t o  

o f f e r  g u i d a n c e  by  way o f  d i c t a  t o  t h e  c o u r t s  s t a t e w i d e .  

I f  t h e  C o u r t  c h o o s e s  t o  r e a c h  t h e  merits, t h e  r e m a i n d e r  o f  

t h e  b r i e f  a d d r e s s e s  t h e  q u e s t i o n  o f  p r o r a t i o n  i n  r e s t i t u t i o n  or- 

d e r s .  

11. 

D o c t r i n a l l y ,  r e s t i t u t i o n  seeks to  a c h e i v e  t h e  g o a l s  o f  t h e  

c r i m i n a l  j u s t  ice s y s t e m ,  and a s  s u c h  t h e  c o n s i d e r a t i o n s  c o n t r o l -  

l i n g  r e s t i t u t i o n  r a d i c a l l y  d i f f e r  t h o s e  c o n t r o l l i n g  c i v i l  reme- 

d i e s .  The g o a l  o f  r e s t i t u t i o n  is n o t  t o  make t h e  v i c t i m  whole:  

it is l i m i t e d  to  e a s i l y  d e t e r m i n e d  damages ,  o m i t t i n g  p a i n  and 

s u f f e r i n g ,  p u n i t i v e  damages ,  and  o t h e r  c o g n i z a b l e  c i v i l  damages;  



it is n o t  d i s c h a r g e a b l e  i n  b a n k r u p t c y ,  u n l i k e  c i v i l  judgments ;  it 

is l i m i t e d  to  damages a r i s i n g  d i r e c t l y  f rom t h e  o f f e n s e  o f  con-  

v i c t  i o n ,  r a t h e r  t h a n  a l l  damages a r i s i n g  f rom t h e  d e f e n d a n t 1  s 

c o n d u c t ;  and it is l i m i t e d  to  t h e  a b i l i t y  o f  t h e  d e f e n d a n t  t o  

pay ,  w h i l e  c i v i l  law c o n s i d e r s  t h i s  f a c t o r  t o  be i r r e l e v a n t  

( e x c e p t  f o r  p u n i t i v e  damages)  . 
111. 

Case law f rom o t h e r  j u r  i s d  ict  i o n s  d e m o n s t r a t e s  t h a t  prora- 

t i o n  may be appropriate unde r  c e r t a i n  c i r c u m s t a n c e s ,  b u t ,  unde r  

c i r c u m s t a n c e s  s u c h  as  t h o s e  s u b  j u d i c e ,  where  two or more accom- 

plices u n d e r t a k e  a j o i n t  c r i m i n a l  e n t e r p r i s e  w i t h  r e l a t i v e l y  

e q u a l  c u l p a b i l i t y ,  a s i n g l e  a c c o m p l i c e  may be h e l d  t o  pay  t h e  en- 

t i r e  amount o f  r e s t i t u t i o n .  The d e c i s i o n  below i n  t h i s  case ex-  

p r e s s l y  found  t h e  c i r c u m s t a n c e s  s u b  j u d i c e  d i d  n o t  j u s t i f y  p r o r a -  

t ion .  

The c o n f l i c t i n g  h o l d i n g  o f  T u r n e r  is b a s e d  o n  a m i s r e a d i n g  

o f  t h i s  C o u r t ' s  o p i n i o n  i n  F r e s n a d a  v .  S t a t e ,  347 So.2d 1 0 2 1  

( F l a .  1 9 7 7 ) .  F r e s n a d a  h o l d s  t h a t  a d e f e n d a n t  may n o t  be r e q u i r e d  

t o  pay  r e s t i t u t i o n  f o r  damages o t h e r  t h a n  t h o s e  a r i s i n g  d i r e c t l y  

f rom t h e  o f f e n s e  f o r  which h e  was c o n v i c t e d .  T h i s  s o - c a l l e d  

" o f f e n s e  o f  c o n v i c t  i on"  p r i n c i p l e  is u n r e l a t e d  to  t h e  prorat  i o n  

i s s u e ,  o t h e r  t h a n  t h a t  t h e  amount o n e  or more d e f e n d a n t s  might  be 

o r d e r e d  t o  pay ,  p r o r a t e d  v e l  non,  is l i m i t e d  t o  t h e  o f f e n s e s  for 

which t h e y  s t a n d  c o n v i c t e d .  The o p i n i o n  below r e c o g n i z e d  t h a t  

T u r n e r  m i s i n t e r p r e t e d  F r e s n a d a .  The d  ist i n c t  i o n  be tween  t h e  

o f f e n s e  of c o n v i c t i o n  p r i n c i p l e  and t h e  p r o r a t i o n  i s s u e  is t h e  



underlying r a t  ionale control1 i n g  a  cons i s ten t  resolution of the 

Florida case law. 

The opinion below is consistent  w i t h  the correct  rule of law 

expressed i n  Pol l re isz  and Woods, and advances Florida law of 

r e s t i tu t ion  by recognizing the potent ia l  for prorat  ion under 

appropriate circumstances, i n  l i n e  w i t h  the case law from other 

jurisdict ions.  



ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  IMPOSING FULL 
RESTITUTION ON THE PETITIONER WITHOUT REGARD 
TO HIS ACCOMPLICE'S CULPABILITY OR ABILITY TO 
PAY. 

I .  P e t i t i o n e r  waived h i s  r i g h t  t o  c o m p l a i n  o f  
t h e  c o u r t  o r d e r  when h e  f a i l e d  t o  o b j e c t  or 
p r e s e n t  e v i d e n c e  o f  h i s  a b i l i t y  t o  pay ,  and  
when h e  f a i l e d  to  o b j e c t  t o  t h e  l a c k  o f  appor-  
t ionment  between accompl  ices. 

The d i s t r i c t  c o u r t  i n  t h e  o p i n i o n  below h e l d  t h a t  p e t i t i o n e r  

waived h i s  r i g h t  t o  compla in  a b o u t  t h e  f a i l u r e  t o  a s s e s s  r e s t i t u -  

t i o n  based  o n  a b i l i t y  t o  pay  when h e  f a i l e d  " to  o b j e c t  i n  t h e  

c o u r t  below to  t h e  o r d e r  o f  r e s t i t u t i o n  or to  a t t e m p t  t o  r e d u c e  

t h e  amount o f  r e s t i t u t i o n  by c i t i n g  h i s  f i n a n c i a l  c i r c u m s t a n -  

ces." S p i v e y  v.  S t a t e ,  5 0 1  So.2d 698,  699 ( F l a .  2d DCA 1 9 8 7 ) .  

I n e x p l i c a b l y ,  t h e  c o u r t  below f a i l e d  t o  a d d r e s s  t h e  w a i v e r  a r g u -  

ment made by r e s p o n d e n t  r e g a r d i n g  t h e  second  c o m p l a i n t  r a i s e d  by 

pet it i o n e r ,  i.e. f a i l u r e  t o  e v a l u a t e  r e l a t i v e  c u l p a b i l i t y ,  de- 

sp i te  c l e a r  a u t h o r  i t y  h o l d i n g  t h a t  o b j e c t i o n s  t o  r e s t i t u t i o n  may 

b e  waived. H o l l a n d  v.  S t a t e ,  485 So.2d 4 7 1  ( F l a .  1st DCA 1 9 8 6 ) ;  

Gilmore v.  S t a t e ,  479 So.2d 791  ( F l a .  2d DCA 1 9 8 5 ) .  Minimal con- 

s t i t u t i o n a l  r i g h t s  a r e  a t  i s s u e  i n  a s s e s s i n g  r e s t i t u t i o n .  Note, 

V i c t i m  R e s t i t u t i o n  i n  t h e  C r i m i n a l  P r o c e s s :  A P r o c e d u r a l  

A n a l y s i s ,  97 Harv.  L. Rev. 931,  944 n.  99 and accompanying t e x t  

( 1 9 8 4 ) ,  and t h e r e  is no  r e a s o n ,  i f  a b i l i t y  t o  pay  may b e  waived ,  

t h a t  c u l p a b i l i t y ,  which is n o t  e v e n  ment ioned  i n  t h e  s t a t u t e s ,  

may n o t  l i k e w i s e  b e  waived.  



Rul ing  on t h i s  a l t e r n a t i v e  ground would e f f e c t i v e l y  v o i d  t h e  

o p i n i o n  below and e l i m i n a t e  t h e  c l e a r  c o n f l i c t  w i t h  Turne r  v. 

S t a t e ,  431  So.2d 1017 ( F l a .  4 t h  DCA), d i s m i s s e d ,  436 So.2d 1 0 1  

( F l a .  1 9 8 3 ) .  S e e  Jacobson  v. S t a t e ,  476 So.2d 1282,  n o t e  a t  1287 

( F l a .  1985)  ( h i g h e r  c o u r t  d e c i s i o n  on g rounds  o t h e r  t h a n  c o n f l i c t  

i s s u e  which moots c o n f l i c t  i s s u e  r e n d e r s  c o n f l i c t  i s s u e  "of no  

p r e c e d e n t i a l  v a l u e  f o r  law o f  t h e  case, s ta re  d e c i s i s ,  o r  con- 

f l i c t . "  - I d .  a t  1 2 8 8 ) .  However, c o n f l i c t  would remain between 

Turne r  and P o l l r e i s z  v. S t a t e ,  406 So.2d 1297 ( F l a .  1st DCA 1981) 

and Woods v. S t a t e ,  418 So.2d 401  ( F l a .  1st DCA 1 9 8 2 ) .  T h i s  

c o n f l i c t  is d i s c u s s e d  i n f r a .  

D e s p i t e  p e t  it i o n e r  ' s  " p a r a d e  o f  h o r r  i b l e s , "  no  i n j u s t  ice 

w i l l  be  done i f  p e t i t i o n e r  is d e n i e d  a  h e a r i n g  on  e i t h e r  i s s u e  a t  

t h e  s e n t e n c i n g  s t a g e .  S e c t i o n  948.03 ( 4 ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  p e r m i t s  t h e  t r i a l  c o u r t  t o  r e s c i n d  or modify any cond i -  

t i o n  o f  p r o b a t i o n ,  i n c l u d i n g  r e s t i t u t i o n ,  a t  any  time. I f  t h e  

accompl ice ,  Ryder ,  h a s  been  or w i l l  be  a s s e s s e d  f o r  r e s t i t u t i o n ,  

t h e  t r i a l  judge  is a lways  f r e e  under  s e c t i o n  948.03 ( 4 )  t o  modify 

p e t  it i o n e r  ' s  o r d e r  t o  r e f l e c t  t h e  changed c i r c u m s t a n c e  (which 

c o u l d  be  to  r e d u c e  p e t i t i o n e r ' s  l i a b i l i t y ,  or t o  reduce  it con- 

t i n g e n t  on Ryder s a t i s f y i n g  h i s  res t  i t u i o n  o b l i g a t i o n ,  see P e o p l e  

v. F l o r e s ,  197 Ca l .  App. 2d 611,  17  Ca l .  R p t r .  382 (1961) (de fen -  

d a n t  l i a b l e  f o r  f u l l  d e b t  i f  c o d e f e n d a n t  d e f a u l t s  on  p r o  r a t a  

s h a r e  res t  it i o n )  ) . The p r o b a t  ion  depa r tmen t  might  a l s o  h a n d l e  

t h e  problem more i n f o r m a l l y ,  d e c l i n i n g  t o  n e e d l e s s l y  seek  proba-  

t i o n  m o d i f i c a t i o n  i f  r e s t i t u t i o n  is s a t i s f i e d  by t h e  j o i n t  

e f f o r t s  o f  p e t i t i o n e r  and Ryder. 



A s e c o n d  p r o t e c t i o n  a g a i n s t  i n j u s t i c e  is s e c t i o n  9 4 8 . 0 6 ( 4 ) ,  

w h e r e i n ,  i f  p e t i t i o n e r  f a i l s  t o  make r e s t i t u t i o n  and  f a c e s  p r o b a -  

t i o n  r e v o c a t i o n ,  h e  may p r e s e n t  clear and c o n v i n c i n g  e v i d e n c e  o f  

h i s  i n a b i l i t y  t o  p a y ,  and t h e  c o u r t  is o b l i g e d  t o  s e e k  a l t e r n a -  

t i v e s  t o  impr i sonment .  One s u c h  a l t e r n a t i v e  would c e r t a i n l y  b e  

m o d i f i c a t i o n  o f  t h e  o r d e r  t o  p r o v i d e  f o r  o n l y  p a r t i a l  r e s t i t u -  

t i o n .  Whi l e  p e t i t i o n e r  may n o t  b e  p r o h i b i t e d  f r o m  a s s e r t i n g  i n -  

a b i l i t y  t o  p a y  a t  a n  ea r l i e r  d a t e ,  B a l l a n c e  v. S t a t e ,  447 So.2d 

974 ( F l a .  1st DCA 1 9 8 4 ) ,  p e t i t i o n e r  waived t h e  r i g h t  t o  d o  so a t  

t h e  s e n t e n c i n g  h e a r  i n g .  

I n  t h e  e v e n t  t h e  C o u r t  re jects  t h e  w a i v e r  r a t i o n a l e ,  t h e  re- 

mainder  o f  t h e  b r i e f  is o f f e r e d  on  t h e  merits o f  t h e  c o n f l i c t  

i s s u e .  



11. F l o r i d a ' s  r e s t i t u t i o n  p r o v i s i o n s  meet t h e  
n e e d s  o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  and  o n l y  
c o i n c i d e n t a l l y  r e s e m b l e  c i v i l  r e m e d i e s .  

One commenta tor  n o t e s  t h e  o v e r l a p  be tween  t h e  o b j e c t i v e s  o f  

c r i m i n a l  and  c i v i l  law, b u t  t h a t  r e s t i t u t i o n  i n  t h e  c r i m i n a l  law 

is u n i q u e l y  and  e x c l u s i v e l y  a c r e a t u r e  o f  t h e  c r i m i n a l  j u s t i c e  

sy s t em:  

A l though  b o t h  c i v i l  damage a w a r d s  and  
r e s t i t u t i o n  o r d e r s  r e q u i r e  t h e  d e f e n d a n t  t o  
r e i m b u r s e  h i s  v i c t i m ,  t h e  t y p e s  o f  d e c i s i o n s  
made when e a c h  is imposed -- and  t h e  p r i v a t e  
i n t e r e s t s  a f f e c t e d  by e a c h  -- are d i f f e r e n t .  
T h e s e  d i s t i n c t  i o n s  b e a r  o n  t h e  p r o c e d u r e s  re- 
q u i r e d  f o r  t h e  i m p o s i t i o n  o f  e a c h  s a n c t i o n .  A 
c i v i l  act  i o n  t y p i c a l l y  c o n c e r n s  t h e  r e l a t i o n  
be tween  two ind  i v i d u a l s  and  d e t e r m i n e s  which 
o f  t h e  two s h o u l d  b e a r  a n  e x i s t i n g  loss. The 
c o u r t ' s  power t o  award  damages  stems n o t  o n l y  
f r o m  t h e  f i n d i n g  o f  l i a b i l i t y ,  b u t  a lso f rom 
t h e  p r o o f  o f  loss. Thus ,  a n  e x a c t  a s s e s s m e n t  
o f  damages  is c r u c i a l ,  and  a t r i a l  on  t h e  
amount  o f  damages,  w i t h  a h i g h  l e v e l  o f  proce- 
d u r a l  s a f e g u a r d s ,  is n e c e s s a r y  to  e n s u r e  t h a t  
t h i s  a s s e s s m e n t  is a c c u r a t e .  

I n  c o n t r a s t ,  a c o u r t ' s  a u t h o r i t y  t o  o r d e r  
a c r i m i n a l  d e f e n d a n t  t o  p a y  money f l o w s  s o l e l y  
f rom t h e  a d j u d i c a t i o n  o f  c r i m i n a l  g u i l t .  Upon 
a f i n d  i n g  o f  cr i m i n a l  1 i a b  i l i t y ,  t h e  c o u r t  is 
a u t h o r i z e d  to  impose a p u n i t i v e  s a n c t i o n  t h a t  
is n o t  l i m i t e d  by  t h e  amount o f  arm t h e  
o f  f e n d e r  i n f l i c t e d  o n  t h e  v i c t i m .  [ I r  Thus ,  
t h e  amount  o f  r e s t i t u t i o n  o r d e r e d ,  l i k e  t h e  
magn i tude  o f  any  o t h e r  s a n c t i o n ,  b e a r s  o n l y  
upon t h e  d e g r e e  o f  d e p r i v a t i o n  t h a t  t h e  
o f f e n d e r  w i l l  s u f f e r .  R e s t i t u t i o n  d o e s  n o t  
i n f  r i n g e  a n y  a b s o l u t e  r i g h t  t o  1 i b e r  t y  or p ro -  
p e r t y ;  o n c e  a d e f e n d a n t  h a s  b e e n  c o n v i c t e d ,  

Cf e . g . ,  250 775.083 (1) ( f )  , F l a .  S t a t .  (1985)  ( a l l o w i n g  -* 
f i n e s  a s s e s s e d  as  c r i m i n a l  p e n a l t i e s  t o  b e  up  to  d o u b l e  t h e  g a i n  
o f  t h e  d e f e n d a n t  or t h e  loss o f  t h e  v i c t i m ) .  



t h e s e  i n t e r e s t s  are m e r e l y  c o n d i t i o n a l ,  and 
t h e i r  d e p r i v a t i o n  d o e s  n o t  r e q u i r e  a f u l l  j u r y  
t r  i a l .  

Note, V i c t i m  R e s t i t u t i o n  i n  t h e  C r i m i n a l  P r o c e s s :  A P r o c e d u r a l  

A n a l y s i s ,  97 Harv.  L. Rev. 9 3 1 ,  944 (1984)  ( f o o t n o t e s  d e l e t e d ,  

f o o t n o t e  a d d e d )  ( h e r e i n a f t e r  c i t e d  as  "Harvard  ~ o t e " )  . S e e  a lso 

i d .  a t  935-41; P e o p l e  v.  R i c h a r d s ,  - - C a l .  -, 552 P.2d 9 7 ,  1 3 1  

C a l .  R p t r .  537 (1976)  ( " D i s p o s i n g  o f  c i v i l  l i a b i l i t y  c a n n o t  be a 

f u n c t i o n  o f  r e s t i t u t i o n  i n  a c r i m i n a l  case." Id. a t  -, 552 P.2d 

a t  101 ,  1 3 1  C a l .  Rptr. a t  -.) . 
. 

! 
The g o a l s  o f  c r i m i n a l  law are  r e h a b i l i t a t i o n ,  d e t e r r e n c e ,  

and r e t r i b u t i o n .  Ha rva rd  Note a t  937.  R e s t i t u t i o n  a c h i e v e s  t h e  

r e h a b i l i t a t i v e  g o a l  by ,  i n t e r  a l i a ,  i m p r e s s i n g  o n  t h e  c r i m i n a l  

d e f e n d a n t  t h e  harm h e  h a s  c a u s e d  and h i s  p e r s o n a l  r e s p o n s i b i l i t y  

t o  o t h e r  members o f  s o c i e t y .  D e t e r r e n c e  is a c h i e v e d  by  t a i l o r i n g  

t h e  p e c u n i a r y  pun i shmen t  t o  t h e  loss s u f f e r e d  by t h e  v i c t i m  

r a t h e r  t h a n  a r b i t r a r i l y  f i n i n g  t h e  d e f e n d a n t .  R e t r i b u t i o n  is 

a c h i e v e d  by  e m p h a s i z i n g  t h e  d e f e n d a n t ' s  moral r e s p o n s i b i l i t y  and  

t h e  w r o n g f u l n e s s  o f  h i s  act .  I d .  a t  938 - 39.  By a t  l e a s t  p a r -  
__,-  

t i a l l y  compensa t  i n g  t h e  v i c t i m ,  r e s t i t u t i o n  a lso f u r t h e r s  t h e  

g o a l  o f  p r e v e n t i n g  p r i v a t e  r e v e n g e .  Id. a t  936 .  

The d i s t i n c t i o n  be tween  c i v i l  r e m e d i e s  and r e s t i t u t i o n  a s  a 

c r i m i n a l  s a n c t i o n  is f u r t h e r  emphas i zed  by t h e  p r o v i s i o n  o f  most 

r e s t i t u t i o n  s t a t u t e s  t h a t  t h e  remedy be l i m i t e d  to  t h e  a b i l i t y  o f  

t h e  c r i m i n a l  d e f e n d a n t  t o  p a y .  - S e e  $775.089 ( 6 ) ,  F l a .  S t a t .  

(1985)  ; Ark.  S t a t .  Ann. S41-1203 ( 5 )  ( M i c h i e  Supp.  1985)  ; Mich. 

Comp. L a w s  S28.1133 ( 5 )  ( a )  (1986)  ; Note, R e s t i t u t i o n  i n  t h e  



Cr i m i n a l  P r o c e s s :  P r o c e d u r e s  f o r  F i x  inq  t h e  Of f e n d e r  ' s L i a b  il- 

ity, 9 3  Yale L .J .  505 (1984)  ( h e r e i n a f t e r  c i t e d  a s  "Ya le  

Note"). The Yale Note a u t h o r  wrote t h a t  t h e  V i c t i m  and W i t n e s s  

P r o t e c t i o n  A c t  o f  1982 ,  P u b l i c  Law N o .  97-291,  96 S t a t .  1248  

(1982)  , which d e l e t e d  t h e  r e q u i r e m e n t  unde r  pr ior f e d e r a l  law 

t h a t  r e s t i t u t i o n  b e  o r d e r e d  w i t h  r e f e r e n c e  to  t h e  a b i l i t y  o f  t h e  

d e f e n d a n t  t o  p a y ,  s h i f t e d  t h e  f o c u s  o f  f e d e r a l  r e s t i t u t i o n  f r o m  

r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r  t o  r e p a r a t i o n  f o r  t h e  v i c t i m .  

Yale Note a t  508  - 09. The a u t h o r  a l so  n o t e d  t h a t  e v e n  w i t h  t h e  

d e l e t i o n ,  a n d  t h e  A c t ' s  r e q u i r e m e n t  t h a t  t h e  v i c t i m  b e  f u l l y  com- 

p e n s a t e d ,  r e s t i t u t i o n  unde r  t h e  A c t  s t i l l  r e t a i n e d  r e h a b i l i t a t i v e  

p o t e n t i a l .  - I d .  a t  508 n.13.  Thus ,  F l o r i d a ' s  r e s t i t u t i o n  

s t a t u t e ,  which r e q u i r e s  c o n s i d e r a t  i o n  o f  a b i l i t y  t o  p a y ,  r e t a i n s  

its f o c u s  o n  t h e  c r i m i n a l  law n a t u r e  o f  t h e  s a n c t i o n .  

P o r t  i o n s  o f  F l o r i d a ' s  r e s t i t u t i o n  s t a t u t e  s u g g e s t  res t  i t u -  

t i o n  is t h e  same a s  a c i v i l  remedy. S775.089 ( 4 )  ( v i c t i m  may en-  

f o r c e  r e s t i t u t i o n  o r d e r  i n  same manner a s  judgment  i n  c i v i l  

a c t i o n )  ; 5775.089 ( 8 )  (amount o f  r e s t i t u t i o n  must  b e  set  o f f  

a g a i n s t  a n y  s u b s e q u e n t  c i v i l  r e c o v e r y )  ; 5775.089 ( 1 0 )  ( d e f a u l t  i n  

payment  may b e  c o l l e c t e d  by  a n y  means a u t h o r i z e d  f o r  e n f o r c e m e n t  

o f  a judgment )  . However, a c i v i l  damage award  may b e  p a i d  by  a 

t h i r d  p a r t y  w h i l e  r e s t i t u t i o n  must b e  p a i d  p e r s o n a l l y  b y  t h e  

o f f e n d e r ,  H a r v a r d  Note a t  941 ,  and  a c i v i l  damage award may b e  

d i s c h a r g e d  i n  b a n k r u p t c y  w h i l e  a r e s t i t u t i o n  o r d e r  may n o t  b e .  

K e l l y  v .  Rob inson ,  479 U.S. -, 9 3  L.Ed.2d 216 ( 1 9 8 6 ) .  S e e  K e l l y  

g e n e r a l l y  f o r  a d i s c u s s i o n  o f  t h e  n a t u r e  o f  r e s t i t u t i o n  a s  a 



c r i m i n a l  s a n c t i o n .  

F l o r  i d a ' s  r e s t i t u t i o n  p r o v i s i o n s  are  t h e r e f o r e  c l e a r l y  
- 

grounded  o n  p r i n c i p l e s  o f  c r i m i n a l  law, w i t h  o n l y  c o i n c i d e n t i a l  
I 

r e s e m b l a n c e  to  c i v i l  r e m e d i e s .  j 
*. .. 

T h r e e  o t h e r  a r g u m e n t s  r a i s e d  by p e t i t i o n e r  b e a r  d i s c u s s i o n  

i n  t h e  c o n t e x t  o f  t h e  c i v i l / c r  i m i n a l  d i cho tomy .  F i r s t ,  p e t  it ion-  

er  ra ises  a n  i n d i s t i n c t  c o m p l a i n t  o f  d e n i a l  o f  d u e  p r o c e s s .  

P e t i t i o n e r ' s  B r i e f  a t  6 .  R e s t i t u t i o n  is l e v i e d  t o  a c h i e v e  cr i m -  

i n a l  j u s t i c e  g o a l s ,  n o t  t h e  g o a l s  o f  c i v i l  r e m e d i e s .  F o r  ex -  

ample, p e t i t i o n e r  c o u l d  h a v e  b e e n  f i n e d  up to  twice t h e  p e c u n i a r y  

loss s u f f e r e d  by h i s  v i c t i m ,  w i t h o u t  r e f e r e n c e  t o  r e l a t i v e  c u l p a -  

b i l i t y  be tween  h i m s e l f  and  h i s  accomplice. $775.083 (1) ( f )  , F l a .  

S t a t .  (1985)  ( a l l o w i n g  f i n e s  a s s e s s e d  a s  c r i m i n a l  p e n a l t i e s  t o  b e  

up to  d o u b l e  t h e  g a i n  o f  t h e  d e f e n d a n t  or t h e  loss of t h e  v i c -  

t i m )  . P r e s u m a b l y ,  i f  f o u r  a c c o m p l i c e s  had g o n e  i n t o  t h e  v i c t i m ' s  

home and t e r r o r i z e d  h e r  i n  o r d e r  to  s t e a l  h e r  money and  v a l u -  

a b l e s ,  a l l  f o u r  c o u l d  have  b e e n  s u b j e c t e d  to  t h e  d o u b l e  f i n e s  o f  

$775.083 (1) ( f )  . 
I f  p e t i t i o n e r  c o u l d  h a v e  s u f f e r e d  t h e  p u r e l y  p u n i t i v e  pecun-  

i a r y  b u r d e n  o f  a s e c t i o n  775.083)  (1) ( f )  f i n e  w i t h o u t  r e g a r d  to  

any  f i n e  o f  h i s  a c c o m p l i c e ,  how may h e  now c o m p l a i n  o f  some v  io- 

l a t i o n  o f  d u e  p r o c e s s  r i g h t s  f o r  s u f f e r i n g  o n l y  o n e - h a l f  (or one-  

t h i r d  had  t h e  j u d g e  l e v i e d  t h e  maximum f i n e  a s  w e l l )  t h e  p e c u n i -  

a r y  b u r d e n  i n  f u r t h e r a n c e  o f  n o t  o n l y  p u n i t i v e  b u t  r e h a b i l i t a t i v e  

g o a l s ?  I n  a d d i t i o n ,  p e t i t i o n e r ' s  d u e  p r o c e s s  r i g h t s  a re  much 

more l i m i t e d  a f t e r  a d j u d i c a t i o n  o f  g u i l t .  H a r v a r d  Note a t  944 ,  

q u o t e d  s u p r a .  



S e c o n d l y ,  a p p e l l a n t  a r g u e s  t h a t  "Assuming f o r  t h e  s a k e  o f  

a rgument  t h a t  t h e  co -de fendan t  [ s i c ]  was l i a b l e  t o  a t w e n t y  y e a r  

term of p r i s o n ,  t h e  t r i a l  c o u r t ' s  a c t i o n  would b e  t h e  f u n c t i o n a l  

e q u i v a l e n t  o f  mak ing  t h e  p e t  it i o n e r  s e r v e  t h e  co -de fendan t  ' s f u l l  

twen ty  y e a r  term i n  p r i s o n  b e c a u s e  t h e  co -de fendan t  c a n n o t  be  

b r o u g h t  t o  j u s t i c e . "  P e t i t i o n e r ' s  B r i e f  a t  10 .  The l o g i c a l  

e x t e n s i o n  o f  t h i s  a rgument  is t h a t  t h e  pun i shmen t  is to  b e  

measured from t h e  v i c t i m ' s  p e r s p e c t i v e :  one  t h e f t  is wor th  20 

y e a r s ,  o n e  armed r o b b e r y  is w o r t h  25 ,  etc. S e n t e n c e s  would b e  

a p p o r t i o n e d  among t h e  number o f  p e r p e t r a t o r s  -- t w o  t h i e v e s ,  t e n  

y e a r s  e a c h ;  f o u r  t h i e v e s ,  f i v e  y e a r s  each .  

T h i s  is, o f  c o u r s e ,  a b s u r d  and c o n t r a r y  to  t h e  e n t i r e  scheme 

o f  t h e  c r i m i n a l  j u s t i c e  sys t em.  S e n t e n c i n g  is f rom t h e  p e r s p e c -  

t i v e  o f  t h e  d e f e n d a n t ,  n o t  t h e  v i c t i m ,  aimed a t  r e h a b i l i t a t i o n ,  

d e t e r r e n c e ,  and r e t r i b u t i o n .  T h i s  is r e c o g n i z e d ,  i n t e r  a l i a ,  i n  

t h e  s e n t e n c i n g  g u i d e l i n e s ,  sect ion  775 -083  (1) ( f )  , and i n  t h e  

r e s t i t u t i o n  s t a t u t e .  

F i n a l l y ,  f o l l o w i n g  t h e  l a n g u a g e  q u o t e d  above  from p e t  i- 

t i o n e r ' s  b r i e f  is h i s  a rgument  t h a t  t h e  p r i m a r y  g o a l  o f  r e s t i t u -  

t i o n  is t o  a s s u r e  f u l l  r e s t i t u t i o n  to  t h e  v i c t i m ,  and t h a t  t h e  

case s h o u l d  b e  remanded t o  impose j o i n t  l i a b i l i t y  t o  b e t t e r  

a s s u r e  r e s t i t u t i o n .  The p r i m a r y  g o a l  is, o f  c o u r s e ,  n o t  f u l l  

r e s t i t u t i o n  to  t h e  v i c t i m  and i m p o s i t i o n  o f  j o i n t  l i a b i l i t y  is 

n o t  r e q u i r e d .  S e c t i o n  775.089 ( 2 )  d o e s  n o t  p r o v i d e  f o r  r e s t i t u -  

t i o n  f o r  p u n i t i v e  damages and s u f f e r i n g  or o t h e r  l e g a l l y  c o g n i z -  

a b l e  damages a v a i l a b l e  to  a v i c t i m  i n  a n  independen t  c i v i l  



s u i t .  Also, since the accomplice was not a  party t o  pe t i t i one r ' s  

prosecution, the t r i a l  court does not have jur isdic t ion t o  impose 

such joint  1 iab il i ty .  



111. P r o r a t i o n  o f  t h e  r e s t i t u t i o n  is i n a p p r o -  
pr i a t e  i n  t h i s  case. 

R e q u i r i n g  a d e f e n d a n t  to  p a y  t h e  f u l l  amount o f  r e s t i t u t i o n  

w i t h o u t  a s s e s s i n g  a n  accomplice is w i t h i n  t h e  d i s c r e t i o n  o f  t h e  

t r i a l  j u d g e  and  h a s  b e e n  r e c o g n i z e d  by t h e  c o u r t s  o f  F l o r i d a :  

P e t i t i o n e r  h a s  b e e n  p l a c e d  o n  p r o b a t i o n  
w i t h  a r e q u i r e m e n t  t h a t  h e  make f u l l  r e s t i t u -  
t i o n ,  wh i l e  h i s  co-def  e n d a n t  h a s  b e e n  s e n t e n -  
c e d  to  a term o f  impr i sonment  w i t h  no  r e q u i r e -  
ment o f  r e s t i t u t i o n .  W e  f i n d  no  error  i n  t h i s  
p r o c e d u r e .  Of c o u r s e ,  a p r o b a t i o n e r  may n o t  
be r e q u i r e d  to  make r e s t i t u t i o n  i n  e x c e s s  o f  
t h e  amount o f  damage c a u s e d  by  h i s  c r i m i n a l  
c o n d u c t .  F r e s n a d a  v .  S t a t e ,  347 So.2d 1 0 2 1  
( F l a .  1977 )  . B u t  where  c r i m i n a l  a c t i v i t y  is 
u n d e r t a k e n  i n  c o n c e r t  w i t h  o t h e r s ,  t h e  method 
o f  p r o - r a t i n q  any  r e q u i r e d  r e s t i t u t i o n  is a 
matter w i t h i n  t h e  d i s c r e t i o n  of t h e  t r i a l  
j udqe . 

P o l l r e i s z  v .  S t a t e ,  406 So.2d 1297 ,  1298 ( F l a .  1st DCA 1981)  

( e m p h a s i s  a d d e d ) .  S e e  a l so  Woods v .  S t a t e ,  418 So.2d 4 0 1  ( F l a .  

1st DCA 1982)  ( c i t i n g  and q u o t i n g  P o l l r e i s z ) .  

Thus ,  a l t h o u g h  n o t  r a i s e d  b y  p e t i t i o n e r  i n  h i s  j u r i s d i c -  

t i o n a l  b r i e f  t o  t h i s  C o u r t ,  t h e  i n s t a n t  case below is e n t i r e l y  

c o n s i s t e n t  w i t h  t h e  F i r s t  D i s t r i c t  i n  P o l l r e i s z  and Woods, t h e  

o n l y  o t h e r  F l o r i d a  cases t o  d i r e c t l y  a d d r e s s  t h e  p r o r a t i o n  i s s u e ,  

and t h u s  a l l  t h r e e  s t a n d  i n  c o n f l i c t  w i t h  T u r n e r  v .  S t a t e ,  4 3 1  

So.2d 1017  ( F l a .  4 t h  D C A ) ,  d i s m i s s e d ,  436 So.2d 1 0 1  ( F l a .  1 9 8 3 ) .  

The P o l l r e i s z  r a t i o n a l e ,  t h a t  c r i m i n a l  a c t i v i t y  t a k e n  i n  

c o n c e r t  is s u f f i c i e n t  t o  j u s t i f y  b u r d e n i n g  o n l y  o n e  accomplice 

w i t h  r e s t i t u t i o n ,  is e n t i r e l y  c o n s i s t e n t  w i t h  cases from o t h e r  

j u r  i s d  ict  i o n s .  



I n  People v.  Kay, 36 Cal. App. 759, 111 Cal. Rptr. 894 

(1973), f ive  demonstrators convicted on charges ar is ing from a 

s i t - i n  demonstration a t  Stanford University Hospital were each 

assessed one-fifth of the t o t a l  damages t o  the hospital .  The 

appellate court reversed the r e s t i tu t ion  order, instructing the 

t r i a l  judge to  

take into account the en t i r e  s i tua t ion ,  
including the responsibi l i ty  of other gu i l ty  
pa r t i e s ,  not only those who were convicted i n  
the municipal court [18 other demonstrators 
not assessed r e s t i t u t i o n ] ,  b u t  a lso  the t o t a l  
number of demonstrators [up t o  1231, because 
apparently it is impossible to determine who 
among them was responsible for any par t icular  
damage t o  the property. We ouqht not spe l l  
out i n  more d e t a i l  our conclusions b u t  rather 
t o  leave the matter t o  the judqe's qood d i s -  
cret ion.  

Id .  a t ,  - 111 Cal. Rptr . a t  896 (emphasis added) . Reversal was 

a l so  grounded on fa i lure  t o  determine a b i l i t y  t o  pay, apparently 

properly preserved by objection a t  t r i a l .  

T h u s ,  on the f ac t s  of Ray ( i . e .  r e s t i tu t ion  levied on a 

small number of many persons engaged i n  p o l i t i c a l  a c t i v i t i e s  

under confused cond it ions where the pol it i ca l  a c t i v i t i e s  evolved 

into mayhem) re s t i tu t ion  may require examinat ion of r e l a t ive  cul- 

pabi l i ty .  Even then, the ultimate decision of assignment of 

r e s t i tu t ion  obligations l i e s  w i t h i n  the discret ion of the t r i a l  

judge. 

The f a c t s  likewise controlled i n  S ta te  ex r e l .  D.G.W., 70 

N . J .  488, 361 A.2d  513 ( 1 9 7 6 ) ,  wherein the court distinguished 

Kay, which had been argued as  support for rejecting an a rb i t ra ry  

a proration of equal res t i tu t ionary l i a b i l i t y :  



[Kay] is d i s t i n g u i s h a b l e  s i n c e  t h e  r e c o r d  
t h e r e  i n d i c a t e d  t h a t  123 p e r s o n s  were involved 
i n  t h e  d e m o n s t r a t i o n ,  and 18 who were 
c o n v i c t e d  i n  munic ipa l  c o u r t  were n o t  r e q u i r e d  
t o  pay any th ing ;  nor  was t h e r e  any ev idence  
t h a t  t h e  d e f e n d a n t s  had damaged any p r o p e r t y  
s i n c e  t h e y  were c o n v i c t e d  o f  a s s a u l t  [ t h u s  
r a i s i n g  t h e  " o f f e n s e  o f  c o n v i c t  ion" i s s u e ]  . 
A s  i n d i c a t e d ,  t h e  r e c o r d  h e r e  d i s c l o s e s  t h a t  
f o u r  p e r s o n s  p a r t i c i p a t e d  i n  t h e  vanda l i sm o f  
c e r t a i n  h igh  s c h o o l  f a c i l i t i e s  and t h a t  D.G.W. 
a d m i t t e d  h i s  r o l e  t h e r e i n .  I n  t h e  c i rcumstan-  
ces h e r e ,  had t h e r e  been a  summary h e a r i n g  
[ t h e  N e w  J e r s e y  c o u r t  was c r e a t i n g  a  summary 
h e a r i n g  p rocedure  f o r  r e s t i t u t i o n  o r d e r s  i n  
j u v e n i l e  c o u r t s  i n  t h i s  c a s e ] ,  t h e  t r i a l  judge 
would n o t  have been r e m i s s  i n  f i n d i n q  a  r e b u t -  
t a b l e  presumpt ion  o f  p r o p o r t i o n a t e  l i a b i l i t y  
a q a i n s t  t h e  j u v e n i l e s  b e f o r e  him. . . . 

I d .  a t  , - 361  A.2d a t  523 - 24 (emphasis  a d d e d ) .  Appended to  

t h i s  pa ragraph  was t h e  f o l l o w i n g  f o o t n o t e :  

W e  d o  n o t  wish t o  be  unders tood a s  imply- - - 
ing t h a t  t h e r e  might n o t  be c i r c u m s t a n c e s  
j u s t i f y i n g  i m p o s i t i o n  upon m u l t i p l e  d e l  in- 
q u e n t s  o f  a j o i n t  o b l i g a t i o n  to  pay t h e  e n t i r e  
amount, o r  some p o r t i o n  t h e r e o f ,  o f  t h e  damage 
caused .  

I d .  n.5, 361  A.2d a t  524 n.5 (emphasis  added) .  - 
F i n a l l y ,  t h e  C a l i f o r n i a  c o u r t s  have approved ho ld ing  one o f  

t w o  co-defendants  l i a b l e  f o r  t h e  e n t i r e  r e s t i t u t i o n  o r d e r  on a  
t h e o r y  o f  j o i n t  l i a b i l i t y :  

Defendant  a r g u e s  t h a t  he shou ld  be  l i a b l e  
f o r  o n l y  h i s  one-hal f  o f  t h e  t o t a l ,  a t  t h e  
most, and n o t  be h e l d  l i a b l e  f o r  h i s  codefen-  
d a n t ' s  one-half  o r  f o r  h e r  o m i s s i o n s  [defen-  
d a n t  was o r d e r e d  t o  pay h a l f ,  p l u s  any amount 
unpaid by t h e  co-defendant]  . The c o u r t  con- 
c luded  t h a t  t h e  t o t a l  loss by t h e f t  by bo th  
d e f e n d a n t s ,  a c t i n g  i n  c o n c e r t ,  amounted to  
$1,685 . . . I t  a p p e a r s  to  us  t h a t  t h e  f u l l  
amount o r d e r e d  r e p a i d  h a s  e v i d e n t  i a r y  sup- 
p o r t .  P r o s s e r  on T o r t s  (2d ed .  1955) sec. 45,  
p.  225, ho lds :  



"Where t w o  or more p e r s o n s  
a c t  i n  c o n c e r t ,  it is w e l l  set- 
t l e d  i n  c r i m i n a l  and c i v i l  
c a s e s  t h a t  each w i l l  be l i a b l e  
f o r  t h e  e n t i r e  r e s u l t .  " 

P e o p l e  v. F l o r e s ,  197 Gal .  App. 2d 611,  -, 17 Gal .  Rp t r .  382,  

385 (1961) .  S e e  a l s o  Peop le  v. P e t e r s o n ,  62 Mich. App. 258, 233 

N.W.2d 250 (1975) ( a f f i r m i n g  j o i n t  l i a b i l i t y  on c o n v i c t i o n  f o r  

l a r c e n y  from a n  au tomobi le  and q u o t i n g  e x t e n s i v e l y  from F l o r e s )  . 
T h e r e f o r e ,  w h i l e  t h e r e  may be  e x c e p t i o n s  to  t h e  r u l e  t h a t  a 

s i n g l e  d e f e n d a n t  may bea r  t h e  e n t i r e  burden o f  r e s t i t u t i o n ,  such 

a s  when o n l y  one  or a few o f  many p e r s o n s  involved i n  a r i o t o u s  

s i t u a t i o n  f a c e  r e s t i t u t i o n ,  Kay, or when one o f  s e v e r a l  j u v e n i l e s  

is involved i n  y o u t h f u l  vandal ism,  S t a t e  ex  r e l .  D.G.W., when t h e  

c i r c u m s t a n c e s  c l e a r l y  show t w o  or more p e r s o n s  d i r e c t l y  involved 

i n  a f e l o n i o u s  crime a g a i n s t  p e r s o n  or p r o p e r t y ,  one o f  t h e  pe r -  

p e t r a t o r s  may be  h e l d  to  pay t h e  f u l l  amount o f  r e s t i t u t i o n .  

F resnada  v. S t a t e ,  347 So.2d 1021 ( F l a .  1 9 7 7 ) ,  is t h e r e f o r e  

e a s i l y  d i s t i n g u i s h a b l e ,  and t h e  c i t a t i o n  to  Fresnada  i n  P o l l r e  i s z  

i n  t h e  q u o t e ,  s u p r a ,  t a k e s  on c l e a r  meaning. The c r i m i n a l  c h a r g e  

i n  F resnada  a r o s e  from a n  a c c i d e n t  invo lv ing  t w o  s e p a r a t e  co l l i -  

s i o n s  : 

A p p e l l a n t ' s  o f f e n s e  was l e a v i n g  t h e  s c e n e  o f  
t h e  a c c i d e n t ,  n o t  c a u s i n g  it. The r e c o r d  does  
n o t  e s t a b l i s h  what i n j u r y  was caused by t h e  
c o l l i s i o n  between a p p e l l a n t ' s  c a r  and t h e  
Volkswagon, a s  opposed to  i n j u r y  caused  by t h e  
e a r l i e r  c o l l i s i o n  between t h e  Volkswagen and 
t h e  C a d i l l a c .  [Appe l l an t  had been o r d e r e d  to  
pay r e s t i t u t i o n  f o r  t h e  i n j u r i e s  s u s t a i n e d  by 
t h e  p a s s e n g e r s  o f  t h e  Volkswagen.] There  is 
no b a s i s  i n  t h e  r e c o r d  f o r  d i s t i n g u i s h i n g  
between i n j u r i e s  s u s t a i n e d  i n  e i t h e r  o f  t h e  
co l l  is i o n s  from a g g r a v a t i o n  o f  t h o s e  i n  j u r  ies 



a t t r i b u t a b l e  to  such d e l a y ,  i f  any,  i n  secur -  
ing medica l  a t t e n t i o n  a s  t h e  a p p e l l a n t  may 
have caused.  

W e  h o l d  t h a t  a  c o n d i t i o n  o f  p r o b a t  ion  re- 
q u i r  ing a  p r o b a t i o n e r  t o  pay money to,  and f o r  
t h e  b e n e f i t  o f ,  t h e  v i c t i m  o f  h i s  c r ime  c a n n o t  
r e q u i r e  payment i n  e x c e s s  of t h e  amount o f  
damage t h e  c r i m i n a l  conduct  caused t h e  v i c t i m .  

- 
347 So.2d a t  1022. The C o u r t ' s  concern  i n  F resnada ,  t h e r e f o r e ,  

was t h a t  t h e  d e f e n d a n t  n o t  pay f o r  damages a r i s i n g  from e i t h e r  

h i s  c o l l i s i o n  (which were n o t  caused by h i s  o f f e n s e  o f  l e a v i n g  

t h e  scene  o f  t h e  a c c i d e n t )  o r  t h e  C a d i l l a c ' s  c o l l i s i o n  wi th  t h e  

v  ict  i m '  s V o l k  swagen, b u t  s o l e l y  from t h e  " a g g r a v a t i o n  o f  t h o s e  

i n j u r i e s  a t t r i b u t a b l e  t o  such d e l a y ,  i f  any,  i n  s e c u r i n g  medica l  

a t t e n t i o n  a s  t h e  a p p e l l a n t  may have caused [by l e a v i n g  t h e  scene  
- I 

o f  t h e  a c c i d e n t  i l l e g a l l y ]  . " Id. 
- - 

The P o l l r e i s z  c o u r t  was a b l e  t o  make t h e  d i s t i n c t i o n  between 

l i m i t i n g  r e s t i t u t i o n  to  t h e  damages a r i s i n g  from t h e  " o f f e n s e  o f  

c o n v i c t i o n , "  t h e  r a t i o n a l e  o f  F resnada , .  s e e  Yale  Note a t  509 - 
10 ( d i s c u s s i n g  t h e  narrow range  o f  r e s t  it it ion  a v a i l a b l e  under 

" o f f e n s e  of c o n v i c t  ion" s t a t u t e s  v e r s u s  b r o a d e r  r e p a r a t  i o n s  

a v a i l a b l e  under t h e  r e p a r a t i o n a l  scheme o f  t h e  V i c t i m  and t h e  

Witness  P r o t e c t i o n  A c t  des igned  t o  make v i c t i m s  whole ) ,  and t h e  

e n t i r e l y  s e p a r a t e  concep t  o f  p r o r a t i n g  v e l  non i f  t h e  c o n c l u s i o n  

is reached t h a t  r e s t i t u t i o n  f o r  t h e  o f f e n s e  o f  c o n v i c t  ion  s h o u l d  

be  made. 

The Turner  c o u r t  a p p a r e n t l y  was unab le  to  see t h i s  d i s t i n c -  

t i o n .  Turner  c i t e d  to  a n  " o f f e n s e  o f  c o n v i c t i o n n  c a s e  (Fresnada)  



for support for prorat  ion, an en t i re ly  inappropriate c i t a t ion  

c lear ly  not i n  support of the proposition for which it was c i t ed ,  

based on a super f ic ia l  and out of context reading of Fresnada. 

The Second Dis t r i c t  i n  the opinion below s u b  judice recog- 

nized t h i s  misreading when it wrote "[wle do not believe Fresnada 

is authori ty for the broad statement for which it is c i ted  [ i n  

Turner] . I 1  Spivey, 501 So.2d a t  699. 

The Second Dis t r i c t  opinion a l so  does not foreclose the pos- 

s i b i l i t y  tha t  proration might be appropriate i n  cer ta in  circum- 

stances, a t  the t r i a l  judge's discret ion:  

The court i n  imposing r e s t i tu t ion  cer ta inly  
could, i f  it s ta ted reasons on the record, 
apportion r e s t i tu t ion  among codefendants if 
the factual  circumstances of the crime and the 
result ing damage or lo s s  to  the victim j u s t i -  
fied such apportionment. The f ac t s  i n  t h i s  
case do not jus t i fy  such apportionment. 

I d .  (emphasis added) - 
The decision below therefore is not only consistent w i t h  

Pol l re isz  and Woods b u t  advances the jurisprudence of criminal 

r e s t i tu t ion  i n  Florida t o  recognize tha t  proration may be appro- 

pr i a t e  under cer ta in  circumstances, a principle well developed i n  

other jur isdic t ions  as  demonstrated by the cases discussed supra. 

The d i s t r i c t  court further observed tha t  it believed the 

Turner statement t o  be d ic ta .  However, it appears tha t  the 

Turner statement was made i n  a discussion of reasons for vacating 

the r e s t i tu t ion  order, anyone of which would have supported vaca- 

t ing,  and respondent urges t h i s  Court, i f  it decides on the 

merits, t o  squarely address the error rather than resolve the 



c o n f l i c t  by  f i n d i n g  T u r n e r  t o  b e  d i c t a .  To r e s o l v e  t h e  i s s u e  o n  

t h e  merits would e l e v a t e  t h e  r u l e  o f  P o l l r e i s z  t o  s t a t e w i d e  

a u t h o r i t y ,  p r o v i d i n g  c lear  g u i d a n c e  to  a l l  t r i a l  c o u r t s  and  

e l i m i n a t i n g  t h e  p o t e n t i a l  f o r  c o n f l i c t  i n  t h e  f u t u r e .  



CONCLUSION 

R e s p o n d e n t  u r g e s  t h e  C o u r t  t o  h o l d  t h a t  p e t i t i o n e r  wa ived  

h i s  r i g h t  t o  a p p e a l  t h e  a p p o r t i o n m e n t  i s s u e .  

I f  t h e  C o u r t  r e a c h e s  t h e  merits, t h e  c o n f l i c t  o f  t h e  i n s t a n t  

case, P o l l r e i s z ,  and  Woods w i t h  T u r n e r  s h o u l d  b e  r e s o l v e d  as  

u r g e d  by  r e s p o n d e n t  i n  t h e  a r g u m e n t  and  c i t a t i o n s  h e r e i n .  
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