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STATEHENT OF TEE CASE 

N o  d e a t h  w a r r a n t  was p e n d i n g  when M r .  A l d r i d g e  f i l e d  h i s  

M o t i o n  t o  Vacate J u d g m e n t  a n d  S e n t e n c e  o n  J a n u a r y  2 ,  1 9 8 7 . l  A 

d e a t h  w a r r a n t  was i s s u e d  F e b r u a r y  2 ,  1 9 8 7 2 ,  a n d  e x e c u t i o n  w a s  

s e t  f o r  March 1 8 ,  1 9 8 7 . 3  On F e b r u a r y  9 ,  1987 ,  t h e  s t a t e  s e r v e d  

a  r e s p o n s e  t o  t h e  m o t i o n  t o  v a c a t e  and s t a y  a p p l i c a t i o n ,  and  t o  

t h e  r e q u e s t  f o r  a s u b p o e n a  d u c e s  t ecum.  The c o u r t  e n t e r e d  i ts 

Orde r  d e n y i n g ,  w i t h o u t  a r g u m e n t ,  t h e  m o t i o n  t o  v a c a t e  t h e  s t a y  

a p p l i c a t i o n ,  a n d  by  s e p a r a t e  o r d e r ,  t h e  r e q u e s t  f o r  s u b p o e n a s  

d u c e s  tecum t h a t  s a m e  d a y .  I t  d e n i e d  a n  e v i d e n t i a r y  h e a r i n g ,  

r u l e d  a l l  claims w e r e  b a r r e d  a s  s u c c e s s i v e ,  a n d  a l t e r n a t i v e l y  

r u l e d  M r .  A l d r i d g e  was n o t  e n t i t l e d  t o  r e l i e f  o n  t h e  mer i t s  of 

t h e  g r o u n d s  r a i s e d .  A mo t ion  f o r  r e h e a r i n g  was f i l e d  F e b r u a r y  

24,  1 9 8 7 ,  and was a l s o  d e n i e d  March  2 ,  1 9 8 7 .  On March  4 ,  1 9 8 7 ,  

t h e  d e f e n d a n t  f i l e d  a n o t i c e  o f  a p p e a l ,  and a n  a p p l i c a t i o n  f o r  a 

s t a y  o f  e x e c u t i o n  p e n d i n g  a p p e a l .  T h a t  s t a y  a p p l i c a t i o n  was  a l s o  

d e n i e d  t h e  same day .  

1 A l o n g  w i t h  a  r e q u e s t  f o r  i s s u a n c e  o f  subpoenas  d u c e s  tecum 
f o r  d i s c o v e r y  

G o v e r n o r  M a r t i n e z  a l s o  s i g n e d  a d e a t h  w a r r a n t  f o r  W i l l i a m  
Melv in  Whi te ,  s c h e d u l i n g  h i s  e x e c u t i o n  f o r  t h e  same d a y .  Mr. 
Whi t e  is a l s o  r e p r e s e n t e d  by u n d e r s i g n e d  c o u n s e l .  M r .  W h i t e ' s  
e x e c u t i o n  w a s  s t a y e d  by t h e  t r i a l  c o u r t  F e b r u a r y  20,  1987 .  

3 T h i s  C o u r t  t e n t a t i v e l y  s e t  o r a l  a r g u m e n t  f o r  March  1 1 t h  
s h o r t l y  a f t e r w a r d .  



STATEMENT OF THE FACTS 

T h i s  C o u r t ' s  f i n d i n g s  o f  f a c t  a r e  r e p o r t e d  i n  i t s  o p i n i o n  on  

t h e  d i r e c t  a p p e a l ,  i n  A l d r i d g e  v .  S t a t e ,  3 5 1  So .2d  9 4 2  ( F l a .  

1 9 7 7 ) .  To summarize:  

L e v i s  A l d r i d g e  was c h a r g e d  w i t h  murde r ing  Robe r t  Ward d u r i n g  

t h e  c o u r s e  o f  a  r o b b e r y  i n  F t .  P i e r c e ,  F l o r i d a  o n  S e p t e m b e r  3 ,  

1 9 7 4 .  The r o b b e r y  a p p a r e n t l y  o c c u r r e d  a s  M r .  Ward, t h e  manager 

o f  A 1  DiVagno's  r e s t a u r a n t ,  was l o c k i n g  up f o r  t h e  e v e n i n g .  M r .  

Ward c a l l e d  h i s  w i f e  a t  12:05 a.m. t o  i n d i c a t e  t o  h e r  t h a t  he  was 

a b o u t  t o  l e a v e .  T  219-20. T h e r e a f t e r ,  a t  12:14 a.m. t h e  p o l i c e  

r e c e i v e d  a  s i g n a l  f rom t h e  r e s t a u r a n t ' s  b u r g l a r  a l a r m ,  T  223, and 

upon t h e i r  a r r i v a l  a t  12 :19 ,  t h e y  f o u n d  M r .  W a r d ' s  b o d y  b e s i d e  

h i s  a u t o m o b i l e  a t  t h e  s i d e  o f  t h e  r e s t a u r a n t .  The b u r g l a r  a l a r m  

had been  a c t i v a t e d  by t h e  o p e n i n g  o f  a n  o f f i c e  d o o r  i n s i d e  t h e  

r e s t a u r a n t  w h e r e  t h e  s a f e  was l o c a t e d .  T  267-68 .  The  owner  

e s t i m a t e d  t h a t  be tween  $600 and $900 was t a k e n  i n  t h e  r o b b e r y .  T  

307-309. 

The s t a t e ' s  c a s e  a g a i n s t  M r .  A l d r i d g e  was w h o l l y  c i r c u m s t a n -  

t i a l .  The owner o f  t h e  r e s t a u r a n t ,  A 1  DiVagno,  t e s t i f i e d  t h a t  

M r .  A l d r i d g e  had  w o r k e d  f o r  him f o r  a b o u t  t h r e e  months  i n  1974, 

b u t  t h a t  h e  had f i r e d  Mr. A l d r i d g e  i n  J u l y  o r  A u g u s t  f o r  t r y i n g  

t o  " b o s s "  t h e  o t h e r  k i t c h e n  e m p l o y e e s .  T 315-17.  Dur ing  t h e  

p e r i o d  o f  h i s  employment,  h e  knew t h a t  M r .  A l d r i d g e  h a d  become 

f a m i l i a r  w i t h  t h e  c l o s i n g  p r o c e d u r e s  and t h e  b u r g l a r  a l a r m  sys t em 

a t  t h e  r e s t a u r a n t .  T 315-16. A r e s t a u r a n t  employee t e s t i f i e d  M r .  

A l d r i d g e  had  t o l d  h e r  t h a t  h e  p l a n n e d  t o  " h i t "  t h e  r e s t a u r a n t  



a f t e r  h e  w a s  r e l e a s e d  o n  pa ro l e .  T  5 0 4 . 4  A p e r s o n  c o n f i n e d  

w i t h  M r .  A l d r i d g e  a t  t h e  C o m m u n i t y  C o r r e c t  i o n  F a c i l i t y ,  Norman  

S a p p ,  a l s o  t e s t i f i e d  t h a t  M r .  A l d r i d g e  p l a n n e d  t o  " h o l d  up" t h e  

r e s t a u r a n t  a f t e r  h e  was  paroled.  T  3 3 4 .  Two y o u n g  g i r l s  t e s t -  

i f i e d  t h a t  o n  t h e  n i g h t  o f  t h e  r o b b e r y  a n d  h o m i c i d e ,  t h e y  w e r e  

w i t h  a man named C h a r l e s  S t r i c k l a n d  w h e n  h e  g a v e  t h e  m u r d e r  

w e a p o n  ( a  s h o t g u n )  t o  a man h e  r e f e r r e d  t o  a s  " L e v i "  i n  t h e  

p a r k i n g  l o t  o f  a F t .  P i e r c e  h o t e l .  T  3 9 2 - 9 7 ,  4 0 1 - 0 5 .  T h e y  c o u l d  

n o t  i d e n t i f y  " L e v i "  a s  M r .  A l d r i d g e ,  b u t  o n e  o f  them i d e n t i f i e d  a 

p h o t o g r a p h  o f  M r .  A l d r i d g e ' s  car as  t h e  car i n t o  w h i c h  " L e v i "  p u t  

t h e  g u n .  T  392-95,  401-02.  

A c c o r d i n g  t o  t h e  p r o s e c u t  i o n ' s  e v i d e n c e ,  two  o t h e r  e v e n t s  

o c c u r r i n g  a f t e r  t h e  r o b b e r y  a n d  h o m i c i d e  t e n d e d  t o  t i e  M r .  

A l d r i d g e  t o  t h e  crime. A t  1 :00  a.m. o n  S e p t e m b e r  3 ,  a s e c u r i t y  

g u a r d  s a w  a car  l i k e  M r .  A l d r i d g e ' s  l e a v e  t h e  v i c i n i t y  o f  a 

w a r e h o u s e  w h e r e  t h e  s h o t g u n  was  s u p p o s e d l y  h i d d e n  f o l l o w i n g  t h e  

crime. T  280-85 .  T h e r e a f t e r ,  a t  2 : 0 0  a.m. M r .  A l d r i d g e  d r o v e  

s l o w l y  pas t  A 1  D i V a g n o ' s  r e s t a u r a n t .  B e c a u s e  t h i s  seemed  s u s p i c -  

i o u s  t o  t h e  police o f f i c e r s  who were s t i l l  a t  t h e  r e s t a u r a n t ,  a n  

o f f i c e r  s t o p p e d  M r .  A l d r i d g e .  T  292-97.  The  o f f i c e r  f o u n d  t h a t  

M r .  A l d r i d g e  h a d  s e v e r a l  h u n d r e d  d o l l a r s  i n  c a s h  u s t u f f e d "  i n  h i s  

p o c k e t s  a n d  wallet .  T 2 9 5 ,  3 0 3 ,  305.  M r .  A l d r i d g e  e x p l a i n e d  t h a t  

h e  h a d  r e c e i v e d  t h e  b u l k  of t h e  c a s h  u p o n  b e i n g  p a r o l e d  a f e w  

d a y s  e a r l i e r  a n d  i n v i t e d  t h e  p o l i c e  o f f i c e r s  t o  h i s  h o t e l  room 

4  A t  t h e  t ime,  M r .  A l d r i d g e  was i n  a work  release p r o g r a m  a t  
t h e  Community C o r r e c t i o n  F a c i l i t y  i n  F t .  P i e r c e .  T  421-22.  



w h e r e  h e  showed them a  Depa r tmen t  o f  C o r r e c t i o n s  receipt ,  a s  well 

as  p a y  s t u b s  f r o m  t h e  FMC C o r p o r a t i o n  ( w h e r e  M r .  A l d r i d g e  w a s  

t h e n  e m p l o y e d ) ,  wh ich  c o n f i r m e d  h i s  e x p l a n a t i o n .  T  299-300. 

T h e  o n l y  o t h e r  e v i d e n c e  p r e s e n t e d  b y  t h e  s t a t e  -- t h e  

t e s t i m o n y  o f  C h a r l e s  S t r i c k l a n d  -- was q u i t e  c l e a r l y  t h e  most 

i m p o r t a n t  e v i d e n c e ,  f o r  h e  p i e c e d  t o g e t h e r  t h e  s t a t e ' s  o t h e r  

c i r c u m s t a n t i a l  e v i d e n c e .  I n  J u s t i c e  B o y d ' s  o p i n i o n  c o n c l u d i n g  

t h e r e  was i n s u f f i c i e n t  e v i d e n c e ,  h e  s a i d  S t r i c k l a n d ' s  "was t h e  

o n l y  t e s t i m o n y  o f  s u b s t a n c e  t y i n g  A p p e l l a n t  [ A l d r i d g e ]  t o  t h e  

crime -- [ and  was]  g i v e n  by  a c o n v i c t e d  f e l o n  who h a d  p u r c h a s e d  

and  p o s s e s s e d  t h e  m u r d e r  weapon i n  v i o l a t i o n  o f  t h e  c o n d i t i o n s  o f  

h i s  own p a r o l e .  T h e  w i t n e s s  a d m i t t e d  a t  t r i a l  t h a t  h e  h a d  

c o m m i t t e d  p e r j u r y  b y  l y i n g  u n d e r  o a t h  t o  p o l i c e  i n  c o n n e c t i o n  

w i t h  s t a t e m e n t s  made a b o u t  t h i s  crime. H e  f u r t h e r  a d m i t t e d  h e  

f e a r e d  b e i n g  r e t u r n e d  to  p r i s o n  f o r  b u y i n g  and  l e n d i n g  t h e  d e a t h  

w e a p o n  t o  a p p e l l a n t .  H e  h a d  c o m p e l l i n g  r e a s o n s  t o  i m p l i c a t e  

a p p e l l a n t  or a n y o n e  e l s e  i n  t h e  crime, s i n c e  h i s  gun  was p r o v e n  

t o  h a v e  b e e n  u sed  i n  t h e  k i l l i n g . "  A l d r i d g e  v .  S t a t e ,  351  So.2d 

942 ,  944-45 ( F l a .  1 9 7 7 )  (Boyd,  J., d i s s e n t i n g ) .  

S t r i c k l a n d  t e s t i f i e d  h e  knew M r .  A l d r i d g e  b e c a u s e  t h e y  h a d  

b o t h  b e e n  i n m a t e s  a t  t h e  F t .  P i e r c e  Communi ty  C o r r e c t i o n a l  

F a c i l i t y .  T  342-43. By Sep t embe r  2 ,  1 9 7 4 ,  however ,  b o t h  were o n  

p a r o l e .  T  345-46. On t h a t  d a t e ,  h e  a g r e e d  t o  l o a n  M r .  A l d r i d g e  

h i s  s h o t g u n ,  w h i c h  h e  owned  i n  v i o l a t i o n  o f  t h e  terms o f  h i s  

p a r o l e .  - I d .  H e  s a i d  t h a t  h e  t r a n s f e r r e d  t h e  gun  t o  M r .  A l d r i d g e  

a t  7 : 3 0  p.m. i n  t h e  p a r k i n g  l o t  o f  t h e  F t .  P i e r c e  Hote l .  - I d .  

L a t e r  t h a t  n i g h t ,  a c c o r d i n g  t o  S t r i c k l a n d ,  M r .  A l d r i d g e  c a l l e d  



a n d  t o l d  him t h a t  h e  h a d  k i l l e d  someone  w i t h  t h e  gun.  T  352. 

The n e x t  d a y  M r .  A l d r i d g e  a s k e d  S t r i c k l a n d  t o  accompany  him t o  

r e t r i e v e  t h e  gun from t h e  warehouse a r e a  where he  had h i d d e n  i t .  

1d .5  H e  s a i d  t h a t  d u r i n g  t h e  t r i p  t o  t h e  w a r e h o u s e ,  Mr. - 
A l d r i d g e  e x p l a i n e d  h e  h a d  r o b b e d  A 1  D i V a g n o ' s  r e s t a u r a n t  b u t  

t h a t  b e f o r e  he c o u l d  l e a v e ,  t h e  r e s t a u r a n t  employee who was s t i l l  

a t  t h e  r e s t a u r a n t  " g r a b b e d  f o r  h i s  mask and  h e  h a d  t o  s h o o t  

him.. . ." T  382. When Mr. A l d r i d g e  s h o t  t h e  man, t h e  r e s t a u r a n t ' s  

d o o r  slammed, and "when t h e  door  slammed s h u t  t h e  [ b u r g l a r ]  a l a r m  

w e n t  o f f . "  - I d .  A f t e r  h e  a n d  Mr. A l d r i d g e  r e t r i e v e d  t h e  g u n ,  

S t r  i c k l a n d  d i s p o s e d  o f  i t  b e c a u s e  h e  b e l i e v e d  h i s  i l l e g a l  

p o s s e s s i o n  o f  t h e  gun would l e a d  t o  h i s  b e i n g  c h a r g e d  w i t h  t h e  

m u r d e r .  T  357 .  H e  a l s o  a d m i t t e d  t h a t  when t h e  s t a t e  a t t o r n e y  

f i r s t  q u e s t i o n e d  him a b o u t  t h e  gun ,  he  l i e d  under  o a t h  a s  to  what 

had happened t o  i t .  T 359, 371-72. 

M r .  A l d r i d g e ' s  d e f e n s e  was  t h a t  t h e  s t a t e  h a d  f a i l e d  t o  

p r o v e  h i s  g u i l t  beyond  r e a s o n a b l e  d o u b t .  I n  s u p p o r t  o f  t h i s  

p o s i t i o n ,  c o u n s e l  r e l i e d  upon a n  a l i b i  p r e s e n t e d  s o l e l y  by M r .  

A l d r i d g e ' s  t e s t i m o n y  and upon t h e  v iew t h a t  C h a r l e s  S t r  i c k l a n d  ' s  

t e s t i m o n y  was a n  i n c r e d i b l e  a t t e m p t  t o  c o n c e a l  h i s  own role i n  

t h e  crime. See  g e n e r a l l y  T  672-89. 

M r .  A l d r i d g e  t e s t i f i e d  t h a t  on t h e  n i g h t  o f  t h e  r o b b e r y  and 

homic ide  h e  went f i s h i n g  u n t i l  10:30 o r  1 1 : O O  p.m., t h a t  h e  t h e n  

w e n t  t o  a  b a r ,  a n d  t h a t  h e  s t a y e d  a t  t h e  b a r  u n t i l  1 :30 or 2:00 

5  T h i s  was t h e  same warehouse a r e a  i n  which t h e  s e c u r i t y  gua rd  
had s e e n  a  c a r  s i m i l a r  t o  M r .  A l d r i d g e ' s  c a r  a t  1 : 0 0  a.m.,  
s h o r t l y  a f t e r  t h e  homic ide .  



a.m. T  516-18 .  Upon l e a v i n g  t h e  b a r ,  h e  d r o v e  t oward  t h e  home 

o f  a Mrs. F i s h  i n  o r d e r  t o  f i n a l i z e  t h e  r e n t a l  o f  a  room i n  h e r  

house .  Even though  it w a s  l a t e ,  Mrs. F i s h  had t o l d  him s h e  o f t e n  

s t a y e d  up u n t i l  4:00 a.m. T 519. On t h e  way h e  d r o v e  s l o w l y  b y  

A 1  DiVagno ' s  r e s t a u r a n t  l o o k i n g  f o r  t h e  r o a d  which would t a k e  him 

t o  Mrs. F i s h ' s  house .  T  519-20. A t  t h a t  p o i n t  h e  was s t o p p e d  by 

t h e  p o l i c e .  H e  e x p l a i n e d  h e  was c a r r y i n g  s e v e r a l  hundred  d o l l a r s  

i n  c a s h  a t  t h e  time b e c a u s e  h e  had no bank a c c o u n t  and was a f r a i d  

t o  l e a v e  h i s  money i n  t h e  h o t e l  room where  h e  had been  s t a y i n g .  

T  520-21. 

T h e  d e f e n s e  p r e s e n t e d  n o  o t h e r  w i t n e s s e s .  D e f e n s e  c o u n s e l  

a r g u e d  t o  t h e  j u r y ,  h o w e v e r ,  t h a t  t h e  e v i d e n c e  l e f t  too  much 

d o u b t  a b o u t  M r .  A l d r i d g e ' s  g u i l t  t o  c o n v i c t  h im .  S i n c e  M r .  

A l d r i d g e  knew so much a b o u t  t h e  r e s t a u r a n t  and would o b v i o u s l y  b e  

a  p r i m e  s u s p e c t  i f  i t  were r o b b e d ,  c o u n s e l  a r g u e d  t h a t  it was 

i l l o g i c a l  f o r  M r .  A l d r i d g e  t o  c o n s i d e r  r o b b i n g  i t  -- a n d  t o  

c o n n e c t  h i m s e l f  t o  t h e  r o b b e r y  by d r i v i n g  by t h e  r e s t a u r a n t  a f t e r  

it had o c c u r r e d .  - S e e  T  677-78. H e  f u r t h e r  a rgued  t h a t  t h e  crime 

s c e n e  e v i d e n c e  c r e a t e d  d o u b t  a b o u t  Mr. A l d r i d g e ' s  p a r t i c i p a t i o n  

i n  t h e  crime, f o r  M r .  A l d r i d g e  would have  known t h a t  t h e  b u r g l a r  

a l a r m  h a d  t o  b e  t u r n e d  o f f  b e f o r e  o p e n i n g  t h e  d o o r  o f  t h e  i n s i d e  

o f f i c e  i n  o r d e r  n o t  t o  a l e r t  t h e  p o l i c e  t o  t h e  r o b b e r y .  T 679 .  

H e  a r g u e d  t h a t  e v e n  C h a r l e s  S t r i c k l a n d ' s  t e s t i m o n y  c o n c e r n i n g  M r .  

A l d r i d g e ' s  e x p l a n a t  i o n  o f  t h e  c i r c u m s t a n c e s  o f  t h e  h o m i c i d e  

showed t h a t  M r .  A l d r i d g e  was n o t  i n v o l v e d .  M r .  A l d r i d g e  knew t h a t  

t h e  b u r g l a r  a l a r m  was s i l e n t  and was a c t i v a t e d  by o p e n i n g  a  d o o r ,  

y e t  S t r i c k l a n d  t e s t i f i e d  t h a t  M r .  A l d r i d g e  t o l d  him t h e  a l a r m  had 



b e e n  s e t  o f f  ( a p p a r e n t l y  a u d i b l y )  by t h e  slamming o f  a d o o r .  T  

6 7 8 - 7 9 .  F i n a l l y ,  h e  a r g u e d  t h a t  M r .  S t r i c k l a n d  had l i e d  i n  o r d e r  

t o  c o n c e a l  h i s  role  i n  t h e  crime a n d  t o  d i r e c t  t h e  p o l i c e  away 

f r o m  h i m s e l f .  T 679 -87 .  S t r i c k l a n d  a d m i t t e d l y  owned t h e  murder  

weapon and g a v e  it  t o  t h e  t r i g g e r m a n ,  and  " [ w l h o e v e r  g o t  t h a t  gun  

f r o m  S t r i c k l a n d  w e n t  o u t  t h e r e  and  commit ted  t h i s  crime ...." T 

681-82. 

A d d i t i o n a l  e v i d e n c e  was p r e s e n t e d  b y  t h e  S t a t e  a t  t h e  

p e n a l t y  p h a s e  o f  t r i a l  t o  show M r .  A l d r i d g e  was o n  p a r o l e  a n d  

e v i d e n c e  o f  o t h e r  p r e v i o u s  i n c a r c e r a t i o n s .  T  732-738. The S t a t e  

a l s o  p r e s e n t e d  a t  t h e  p e n a l t y  p h a s e  t h e  h e a r s a y  t e s t i m o n y  o f  

D e t e c t i v e  Boyd t h a t  h e  i n t e r v i e w e d  Jo  Ann Desmaris a n d  h e r  

s t a t e m e n t  t o  him undermined M r .  A l d r i d g e ' s  claim o f  i n n o c e n c e .  T 

7 3 8 - 8 0 .  M r .  A l d r i d g e  h a d  i n d i c a t e d  h e  wanted t o  b e  a c q u i t t e d ,  

and waived  h i s  r i g h t  t o  p r e s e n t  a d d i t i o n a l  m i t i g a t i n g  e v i d e n c e .  

The  d e f e n s e  case  a t  p e n a l t y  p h a s e  t h u s  c o n s i s t e d  o f  c o u n s e l ' s  

announcement  t h a t  " i n  v i ew  o f  t h e  i n s t r u c t i o n s  r e c e i v e d  f r o m  my 

c l i e n t ,  w e  w i l l  make n o  a rgument  i n  m i t i g a t i o n  o f  s e n t e n c e , "  T  

740. Counse l  d i d  i n d i c a t e  h e  would h a v e  c a l l e d  h i s  i n v e s t i g a t o r  

t o  r e b u t  D e t e c t i v e  B o y d ' s  t e s t i m o n y  r e c o u n t i n g  h i s  c o n v e r s a t i o n  

w i t h  Jo  Ann Desmaris, e x c e p t  t h a t  " t h e  s t a t e m e n t  ... w a s  t a k e n  by 

o u r  i n v e s t i g a t o r  who is n o t  a v a i l a b l e . "  T 740. 

The r e m a i n i n g  material  f a c t s  r e l i e d  upon  M r .  A l d r i d g e  h e r e  

a r e  s e t  f o r t h  i n  t h e  Motion to  V a c a t e  Judgment  and S e n t e n c e .  

A s t a t e m e n t  o f  t h e  m a t e r i a l  f a c t s  d e v e l o p e d  d u r i n g  the 

i n t i t i a l  p o s t - c o n v i c t i o n  p r o c e e d i n g  is c o n t a i n e d  i n  t h e  Motion t o  

Vacate Judgment  and S e n t e n c e ,  a t  p a g e s  8-23. 



A STAY IS REQUIRED BECAUSE THE DEFENDANT HAS RAISED SUBSTAN- 
TIAL ISSUES REQUIRING MORE THAN SUMARY CONSIDERATION 

T h i s  C o u r t  h a s  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  t o  s t a y  t h e  

e x e c u t i o n  o f  Mr. A l d r i d g e  p e n d i n g  r e s o l u t i o n ,  a f t e r  a f u l l  a n d  

f a i r  h e a r i n g ,  o f  t h e  s u b s t a n t i a l  i s s u e s  r a i s e d  i n  t h e  Motion t o  

Vacate. A r t .  V, S e c .  5 ,  F l a .  C o n s t . ;  Sec .  922.06, - -  F l a .  S t a t . ;  

S t a t e  v .  S c h a e f f e r ,  467 So.2d 698 ( F l a .  1 9 8 5 ) .  

I t  is c e r t a i n l y  a l t o g e t h e r  r e a s o n a b l e  t o  s t a y  t h i s  e x e c u t i o n  

p e n d i n g  t h e  r e s o l u t i o n  o f  M r .  A l d r i d g e ' s  c la ims b e f o r e  " t h e  

i r r e m e d i a b l e  a c t  o f  e x e c u t i o n  is t a k e n . "  Shaw v .  M a r t i n ,  613 F.2d 

487  ( 4 t h  C i r .  1 9 8 0 ) ;  D o b b e r t  v .  W a i n w r i g h t ,  670 F.2d 938 ( 1 1 t h  

C i r .  1 9 8 2 ) .  The c r i t e r i a  f o r  g r a n t i n g  a  s t a y  o f  e x e c u t i o n  were 

s e t  f o r t h  i n  S u l l i v a n  v .  S t a t e ,  372 So.2d 938, 941 ( F l a .  1 9 7 9 ) :  

When e n t e r t a i n i n g  an  a p p l i c a t i o n  f o r  a s t a y  t h e  
f a c t o r s  t o  b e  c o n s i d e r e d  f o r  e x e r c i s e  o f  t h e  
C o u r t ' s  d i s c r e t i o n  a r e  ( i )  t h e  p r o b a b i l i t y  o f  
i r r e p a r a b l e  i n j u r y  i f  no s t a y  is g r a n t e d ,  ( i i )  
t h e  r e m e d i a b l e  q u a l i t y  o f  u l t i m a t e  s u c c e s s  o n  
t h e  meri ts .  An a p p l i c a t i o n  f o r  s t a y  i n  a  
c a p i t a l  c a s e  s h o u l d  be more l i b e r a l l y  c o n s t r u e d  
t h a n  o n e  i n  a  c i v i l  c a s e .  

S u l l i v a n ,  372 So .2d  a t  941 .  ( o p i n i o n  o f  E n g l a n d ,  Sundberg and 

H a t c h e t t ,  d i s s e n t i n g )  ( f o o t n o t e  o m i t t e d ) .  I n  S c h a e f f e r ,  s u p r a ,  

t h i s  C o u r t  n o t e d  i t  h a d  p r e v i o u s l y  u p h e l d  t h e  g r a n t  o f  a  s t a y  

w h e r e  t h e  d e f e n d a n t  showed h e  " m i g h t  - b e  e n t i t l e d  t o  r e l i e f . "  

F a c t o r s  ( i )  and ( i i )  o b v i o u s l y  weigh h e a v i l y  i n  d e f e n d a n t ' s  f a v o r  

s i n c e  M r .  A l d r i d g e  w i l l  b e  dead  March 1 8 t h  i f  no s t a y  is g r a n t e d .  

The  l i k e l i h o o d  o f  s u c c e s s  on t h e  merits o f  t h e  g r o u n d s  r a i s e d  is 

s u b s t a n t i a l ,  a s  r e f l e c t e d  i n  t h e  summary d i s c u s s i o n  b e l o w .  " F o r  



p u r p o s e  o f  e n t r y  o f  a  s t a y  . . . t h e r e  need o n l y  be  r e a s o n a b l e  

l i k e l i h o o d  of s u c c e s s  on t h e  m e r i t s . "  - I d .  a t  942 .  

The  c l a i m s  r a i s e d  by M r .  A l d r i d g e  were p r o p e r l y  b e f o r e  t h e  

C o u r t  o n  a R u l e  3 .850  m o t i o n  a n d  t h e  f o l l o w i n g  i s  a summary o f  

t h e  l e g a l  f r a m e w o r k  a p p l i c a b l e  t o  t h e  c l a i m s  r a i s e d  t o  demon- 

s t r a t e  t h e y  a r e  s u f f i c i e n t l y  s u b s t a n t i a l  t o  r e q u i r e p l e n a r y  

c o n s i d e r a t i o n ,  a n d  r e q u i r e  a n  e v i d e n t i a r y  h e a r i n g  and s t a y  o f  

e x e c u t i o n .  

MR. ALDRIDGE DID NOT RECEIVE EFFECTIW COUNSEL 
RENDERING HIS CONVICTION AND SENTENCES VIO- 
LATIVE OF THE SIXTH, EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION 

THE STATE FAILURE TO DISCLOSE HELPFUL EVIDENCE 
TO THE DEFENSE AND ITS KNOWING USE OF FALSE OR 
MISLEADING TESTIMOHY RENDERS THE CONVICTION AND 
SENTENCE VIOLATIVE OF DUE PROCESS AND THE 
SIXTH, EIGHTH AND FOURTEENTH AUENDMEWTS TO THE 
UNITED STATES CONSTITUTION. 

INTRODUCTION 

T h i s  i s  n o t  a  case t h e  c r i m i n a l  j u s t i c e  s y s t e m  c a n  b e  proud 

o f .  A d e f e n d a n t  is  set t o  g o  to  t h e  c h a i r  i n  d a y s ,  h i s  c o n v i c -  

t i o n  a n d  s e n t e n c e  o b t a i n e d  by t h e  s t a t e  t h r o u g h  a t r i a l  i n  which 

a l l  c o u r t s  a g r e e  c o u n s e l  f u n c t i o n e d  i n e f f e c t i v e l y .  I t  i s  o n l y  

b e c a u s e  t h e  c o u r t s  h a v e  n o t  b e e n  p e r s u a d e d  t h e  d e f e n s e  was 

s u f f i c i e n t l y  p r e j u d i c e d  by t h e  i n e f f e c t i v e n e s s  t h a t  M r .  

A l d r i d g e ' s  c o n v i c t i o n  a n d  s e n t e n c e  s t a n d  t o d a y .  But  it was n o t  



u n t i l  t o d a y  t h i s  C o u r t  c o u l d  know t h e  e x t e n t  t o  which t h e  t r u t h  

i n  t h i s  c a s e  was a c t u a l l y  s u b v e r t e d .  

The mot ion  d e s c r i b e s  p r e v i o u s l y  unknown e v i d e n c e  o f  i n n o -  

c e n c e :  t h e  names a n d  i n c u l p a t o r y  s t a t e m e n t s  o f  o t h e r  s e r i o u s  

s u s p e c t s ,  u n d e r - t h e - t a b l e  d e a l s  b e t w e e n  t h e  p r o s e c u t o r  and  h i s  

c h i e f  w i t n e s s  S t r i c k l a n d ,  and t h e  unholy  a l l i a n c e  between t h e  two 

r e s u l t i n g  from t h e i r  a t t o r n e y - c l i e n t  a s s o c i a t i o n .  For t h e  f a i l u r e  

o f  t h e  j u r y  a n d  c o u r t  t o  b e  t i m e l y  e x p o s e d  t o  t h i s  e v i d e n c e ,  

t h e r e  i s  p l e n t y  o f  f a u l t  t o  g o  a r o u n d .  The s t a t e  c o m m i t t e d  

B r a d y / G i g l i o  v i o l a t i o n s  by w i t h h o l d i n g  e v i d e n c e  f a v o r a b l e  t o  t h e  

d e f e n s e  ; t r i a l  c o u n s e l  d e f a u l t e d  t h e i r  o b l i g a t i o n  t o  d i l i g e n t l y  

s e e k  t h a t  e v i d e n c e  o u t .  R e g a r d l e s s  o f  which p a r t y  b e a r s  r e s p o n -  

s i b i l i t y ,  t h e  damage done  t o  t h e  d e f e n s e  o f  M r .  A l d r i d g e ,  and t o  

t h e  t r u t h - s e e k i n g  f u n c t i o n  o f  t h e  a d v e r s a r i a l  p r o c e s s  i s  p r o -  

found ,  and r e q u i r e s  r e l i e f .  

A. The Motion raises substantial Issues requiring an evidentiary 
hearing on Grounds I & 11. 

T h e  m o t i o n  d e t a i l s  s e v e r a l  s o u r c e s  o f  e v i d e n c e ,  h e l p f u l  t o  

t h e  d e f e n s e ,  which t h e  j u r y  and c o u r t  n e v e r  had an o p p o r t u n i t y  t o  

h e a r .  To summarize: 

1. The S t a t e  a t t o r n e y  p r o s e c u t i n g  M r .  A l d r i d g e  
r e p r e s e n t e d  C h a r l e s  S t r i c k l a n d  o n  t h e  c h a r g e  
f o r  w h i c h  h e  f a c e d  a  v i o l a t i o n  o f  p a r o l e  ( a t  
t h e  time o f  t h e  k i l l i n g )  f o r  h i s  c o n d u c t  i n  
t h i s  e p i s o d e .  

2 .  S t r i c k l a n d  was promised ,  o r  t h o u g h t  he was 
p romised ,  t r a n s a c t i o n a l  immunity f rom p r o s e c u -  
t i o n  f o r  a n y  r o l e  i n  t h e  k i l l i n g ,  and  on  h i s  
p a r o l e  v i o l a t i o n ,  c o n t r a r y  t o  what t h e  j u r y  and 
c o u r t  was t o l d .  

3 .  The s t a t e  - d i d  i n t e r c e d e  o n  S t r i c k l a n d ' s  
b e h a l f  b e f o r e  t h e  p a r o l e  c o m m i s s i o n ,  w h i l e  
t e l l i n g  t h e  j u r y  o t h e r w i s e ;  



4 .  S t r  i c k l a n d  h a d  b e e n  d i a g n o s e d  S o c i o p a t h i c  
by a  s t a t e - p a i d  p s y c h o l o g i s t ;  

5.  The  s t a t e  d i d  n o t  d i s c l o s e  t o  t h e  d e f e n s e  
e v i d e n c e  i n  i t s  p o s s e s i o n  t h a t  t h e r e  were o t h e r  
s e r i o u s  s u s p e c t s  i n  t h e  Ward homic ide ;  

6 .  D e f e n s e  c o u n s e l  f o r  M r .  A l d r i d g e  were 
f u n c t i o n i n g  u n d e r  a s u b s t a n t i a l  c o n f l i c t  o f  
i n t e r e s t  b e c a u s e  t h e i r  o f f  i ce  h a d  p r e v i o u s l y  
r e p r e s e n t e d  S t r i c k l a n d  o n  t h e  v e r y  c h a r g e  f o r  
which h e  f a c e d  a  p r o b a t i o n  v i o l a t i o n  and  was  
g r a n t e d  immunity.  

1.  The Brady/Gigl io  violat ions 

Brady v .  Maryland,  373 U.S. 83  ( 1 9 6 3 ) ,  r e q u i r e s  t h e  S t a t e  t o  

d i s c l o s e  e v i d e n c e  m a t e r i a l l y  " f a v o r a b l e  t o  a n  a c c u s e d H  which is 

r e l e v a n t  t o  g u i l t  or  punishment .  F a i l u r e  t o  p roduce  s u c h  informa- 

t i o n  may v i o l a t e  B r a d y  " i r r e s p e c t i v e  o f  t h e  good f a i t h  or bad 

f a i t h  o f  t h e  p r o s e c u t i o n . "  - I d .  a t  8 7 .  The  u n r e f u t e d  s w o r n  

a l l e g a t i o n s  a r e  s u p p o r t e d  by d o c u m e n t a r y  e v i d e n c e  and show t h e  

s t a t e  w i t h h e l d  from t h e  d e f e n s e  knowledge o f  s u s p e c t s  B i c k e l n o p t  

a n d  Q u i l l e t ,  a n d  Q u i l l e t ' s  i n c u l p a t o r y  s t a t e m e n t s .  The s t a t e  

a l s o  f a i l e d  to  d i s c l o s e  i ts  h o p e l e s s  c o n f l i c t ,  r e s u l t i n g  from i ts  

p r e v i o u s  a t t o r n e y - c l  i e n t  r e l a t i o n s h i p  w i t h  S t r i c k l a n d .  N e i t h e r  

d i d  t h e  s t a t e  d i s c l o s e  i t s  knowledge o f  S t r i c k l a n d ' s  s o c i o p a t h y ,  

i t s  i n t e r c e s s i o n  on b e h a l f  o f  S t r i c k l a n d  i n  h i s  p a r o l e  proceed-  

i n g ,  and t h e  e x t e n s i v e  g r a n t  o f  i m m u n i t y  i t  g a v e  h im.  T h e s e  

f a c t s  were m a t e r i a l ,  w i t h  or w i t h o u t  a  d e f e n s e  r e q u e s t  f o r  such  

i n f o r m a t i o n .  I n  U n i t e d  S t a t e s  v .  B a g l e y ,  105 S.Ct.  3375, 3384 

( 1 9 8 5 ) ,  t h e  Supreme C o u r t  found:  

t h e  S t r i c k l a n d  t e s t  f o r  m a t e r i a l i t y  is s u f f i -  
c i e n t l y  f l e x i b l e  t o  c o v e r  t h e  ' n o  r e q u e s t ' ,  
' g e n e r a l  r e q u e s t , '  and ' s p e c i f i c  r e q u e s t '  c a s e s  
o f  prosecutor i a l  f a i l u r e  to  d i s c l o s e  e v i d e n c e  
f a v o r a b l e  t o  t h e  a c c u s e d :  t h e  e v i d e n c e  i s  



m a t e r i a l  o n l y  i f  t h e r e  i s  a  r e a s o n a b l e  p r o -  
b a b i l i t y  t h a t ,  had  t h e  e v i d e n c e  b e e n  d i s c l o s e d  
t o  t h e  d e f e n s e ,  t h e  r e s u l t  of t h e  p r o c e e d i n g  
w o u l d  h a v e  b e e n  d i f f e r e n t .  A " r e a s o n a b l e  
p r o b a b i l i t y "  i s  a p r o b a b i l i t y  s u f f i c i e n t  t o  
unde rmine  c o n f i d e n c e  i n  t h e  ou tcome.  

( e m p h a s i s  s u p p l i e d ) .  

M r .  A l d r i d g e ' s  d e f e n s e  was i n n o c e n c e .  I t  is c l e a r  t h a t  

u n d e r  F l o r i d a  law t h e  e x i s t e n c e  o f  o t h e r  s u s p e c t s ,  and c e r t a i n l y ,  

Q u i l l e t ' s  s t a t e m e n t  t h a t  h e  " g o t  a  [ w h i t e  m a l e ]  " 6  would h a v e  

been  a d m i s s i b l e ,  and  u s e d  t o  s u p p o r t  t h e  d e f e n s e  c a s e ,  f o r  " o n e  

a c c u s e d  o f  a  crime may show h i s  i n n o c e n c e  by p r o o f  o f  t h e  g u i l t  

o f  a n o t h e r . "  Moreno v .  S t a t e ,  418 So.2d 1 2 2 3  ( F l a .  3d DCA 1 9 8 2 ) ;  

P a h l  v .  S t a t e ,  415 So.2d 42 ( F l a .  2d DCA 1 9 8 2 ) ;  -- S e e  a l s o  Washing- 

t o n  V .  T e x a s ,  3 8 8  U.S. 1 4 ,  23  ( 1 9 6 7 )  ( " t h e  F r a m e r s  of  t h e  

C o n s t i t u t i o n  d i d  n o t  i n t e n d  to  c o m m i t  t h e  f u t i l e  a c t  o f  g i v i n g  t o  

a d e f e n d a n t  t h e  r i g h t  t o  s e c u r e  t h e  a t t e n d a n c e  o f  w i t n e s s e s  whose 

t e s t i m o n y  h e  h a d  n o  r i g h t  t o  u s e " ) ,  and  T r o e d e l  v .  W a i n w r i g h t ,  

Case N o .  85 -3690 -C iv -Kehoe ,  O r d e r  G r a n t i n g  P e t i t i o n  f o r  W r i t  o f  

Habeas  Corpus  (USDC S.D. F l a .  Sep.  23,  1 9 8 6 ) .  

E v e n  D e t e c t i v e  Boyd I s  h e a r s a y  r e c o u n t  o f  Q u i l l e t ' s  c i rcum-  

s t a n c e s  a n d  s t a t e m e n t  would  h a v e  b e e n  a d m i s s i b l e  a t  t h e  p e n a l t y  

p h a s e .  G r e e n  v .  G e o r g i a ,  4 4 2  U.S. 9 5  ( 1 9 7 9 ) ;  Chaney v.  Brown, 

730  F.2d 1334  ( 1 0 t h  C i r .  1 9 8 4 ) .  

6 M r .  A l d r i d g e  was d e n i e d  a d e q u a t e  p r o c e s s  to  i n v e s t i g a t e  t h i s  
and o t h e r  e v i d e n c e  o f  i n n o c e n c e  when t h e  t r i a l  c o u r t  " r e f u s e d  
t o  g r a n t  t h e  R e q u e s t  f o r  I s s u a n c e  o f  Subpoenas  Duces  Tecum," 
a n  a c t i o n  w e  a l s o  c h a l l e n g e  h e r e .  T h e r e  was n o  f u l l  a n d  
f a i r  o p p o r t u n i t y  t o  d e v e l o p  t h i s  c l a im.  - S e e  2 8  U.S.C. 
2 2 5 4 ( d ) .  



Two s o u r c e s  o f  e v i d e n c e  p r e s e n t  more s e r i o u s  c o n s t i t u t i o n a l  

v i o l a t i o n s .  While  t e l l i n g  t h e  j u r y  t h a t  S t r i c k l a n d  r e c e i v e d  o n l y  

u s e  immunity i n  t h e  c a s e ,  t h e  documentary  e v i d e n c e  p r o f f e r e d  h e r e  

is t h a t  S t r i c k l a n d ' s  immunity was t r a n s a c t i o n a l .  The s t a t e  a l s o  

h a d  t h e  j u r y  b e l i e v e  i t  had n o t h i n g  t o  d o  w i t h  any  a c t i o n  t a k e n  

by t h e  p a r o l e  commission on  S t r i c k l a n d ' s  c a s e ,  when i n  f a c t  t h e  

d o c u m e n t a r y  e v i d e n c e  now s h o w s  t h e  l o c a l  S h e r i f f ' s  Department  

a c t u a l l y  "begged" t h e  Commission t o  t a k e  no a c t i o n .  

I t  i s  f u n d a m e n t a l  t h a t  t h e  s t a t e  is  p r o h i b i t e d  by  t h e  

f o u r t e e n t h  amendment  f r o m  k n o w i n g l y  p r e s e n t i n g  f a l s e  o r  m i s -  

l e a d i n g  e v i d e n c e  t o  a  j u r y .  A l c o r t a  v .  T e x a s ,  3 5 5  U.S. 28 

( 1 9 5 3 ) .  The f a i r  t r i a l  e l e m e n t  o f  t h e  f o u r t e e n t h  amendment d u e  

p r o c e s s  c l a u s e  demands t h a t  a  p r o s e c u t o r  " r e f  r a i n  f r o m  i m p r o p e r  

m e t h o d s  w h i c h  a r e  c a l c u l a t e d  to  p r o d u c e  wrongfu l  c o n v i c t i o n . .  . ," 
B e r g e r  v .  Un i t ed  S t a t e s ,  265 U.S. 78 ( 1 9 3 5 ) ,  and " m a n i p u l a t i o n  o f  

t h e  e v i d e n c e  [which is] l i k e l y  t o  h a v e  a n  i m p o r t a n t  a f f e c t  on t h e  

j u r y  d e t e r m i n a t i o n . "  D o n n e l l y  v .  D e C h r i s t o f o r o ,  416 U.S. 637, 

6 4 7  ( 1 9 7 4 ) .  P r o m i s e s  t o  a  w i t n e s s  " i f  d i s c l o s e d  a n d  u s e d  

e f f e c t i v e l y ,  [ I  may make t h e  d i f f e r e n c e  b e t w e e n  c o n v i c t i o n  a n d  

a c q u i t t a l . "  Bagley ,  1 0 5  S.Ct.  a t  3380. Cf .  Napue v .  I l l i n o i s ,  360 

U.S. 2 6 4 ,  269 ( 1 9 5 9 )  ( " T h e  j u r y ' s  e s t i m a t e  o f  t h e  t r u t h f u l n e s s  

and r e l i a b i l i t y  o f  a  g i v e n  w i t n e s s  may w e l l  b e  d e t e r m i n a t i v e  o f  

g u i l t  o r  i n n o c e n c e ,  a n d  i t  is  upon s u c h  s u b t l e  f a c t o r s  a s  t h e  

p o s s i b l e  i n t e r e s t  o f  t h e  w i t n e s s  i n  t e s t i f y i n g  f a l s e l y  t h a t  a  

d e f e n d a n t s '  l i f e  o r  l i b e r t y  may d e p e n d " ) .  The re  is no  q u e s t i o n  

t h e  u n d i s c l o s e d  p r o m i s e s  made t o  S t r i c k l a n d  a r e  m a t e r i a l  t o  t h i s  

c a s e .  S t r i c k l a n d  was t h e  sole  w i t n e s s  t o  t i e  M r .  A l d r i d g e  t o  t h e  



crime. W i t h o u t  h i s  t e s t i m o n y ,  t h e  c a s e  c o u l d  n e v e r  h a v e  g o n e  to 

t h e  j u r y .  The  c a s e  t u r n e d  o n  S t r i c k l a n d ' s  c r e d i b i l i t y ,  a n d  

e v i d e n c e  of a  f a r - r a n g i n g  r e w a r d  w o u l d  h a v e  s u b s t a n t i a l l y  

undermined h i s  c r e d i b i l i t y  f o r :  

[ t ] o  t h i n k  t h a t  c r i m i n a l s  w i l l  l i e  t o  s a v e  
t h e i r  f e l l o w s  b u t  n o t  t o  o b t a i n  f a v o r s  f rom t h e  
p r o s e c u t i o n  f o r  t h e m s e l v e s  is i n d e e d  t o  c l o t h e  
t h e  c r i m i n a l  c l a s s  w i t h  more n o b i l i t y  t h a n  o n e  
migh t  e x p e c t  t o  f i n d  i n  t h e  p u b l i c  a t  l a r g e .  

Washing ton  v .  Texas ,  388 U.S. 1 4  22-3 ( 1 9 6 7 ) .  

When S t r i c k l a n d  t e s t i f i e d  t h e  r eward  f o r  h i s  t e s t i m o n y  was 

s o l e l y  u s e  immunity,  and when t h e  p r o s e c u t o r  l e d  him t o  t e s t i f y  

t h e  S t a t e  was n o t  i n v o l v e d  w i t h  h i s  p a r o l e  p r o b l e m s ,  it  p e r -  

m i t t e d  f a l s e  e v i d e n c e  t o  g o  t o  t h e  j u r y .  T h e  s t a t e  h a d  t h e  

o b l i g a t i o n  d u r i n g ,  or  i m m e d i a t e l y  a f t e r ,  S t r i c k l a n d  t e s t i f i e d ,  t o  

co r r ec t  t h a t  f a l s i t y .  Brown ( J o s e p h  Green )  v. Wa inwr igh t ,  785 

F .2d  1 4 5 7  ( l l t h  C i r .  1 9 8 6 ) ;  S m i t h  v .  Kemp, 715 F.2d 1459 ,  1463  

( l l t h  C i r . ) ,  c e r t .  d e n i e d ,  1 0 4  S . C t .  510  ( 1 9 8 3 )  ( S t a t e  m u s t  

a f f i r m a t i v e l y  co r rec t  t e s t i m o n y  o f  a  w i t n e s s  who f r a u d u l e n t l y  

t e s t i f i e s  t h a t  h e  h a s  n o t  r e c e i v e d  a  p r o m i s e  o f  l e n i e n c y  i n  

e x c h a n g e  f o r  h i s  t e s t i m o n y ) .  

B e c a u s e  t h i s  c l a i m  i n v o l v e s  t h e  S t a t e ' s  u s e  o f  f a l s e  

e v i d e n c e ,  " [ a ]  new t r i a l  i s  r e q u i r e d  i f  ' t h e  f a l s e  t e s t i m o n y  

c o u l d  ... i n  a n y  r e a s o n a b l e  l i k e l i h o o d  have  a f f e c t e d  t h e  judgment 

o f  t h e  j u r y .  ... ' "  G i g l i o  v .  Un i t ed  S t a t e s ,  405 U . S .  150  ( 1 9 7 2 ) .  

T h i s  l ess  o n e r o u s  s t a n d a r d  was  r e c e n t l y  r e a f f i r m e d  i n  Bag ley ,  

s u p r a .  A c c o r d ,  Brown v .  W a i n w r i g h t ,  7 8 5  F.2d 1 4 5 7  ( l l t h  C i r .  

1 9 8 6 ) .  



The w i t h h e l d  and f a l s e  e v i d e n c e  a f f e c t e d  a l s o  t h e  ou tcome o f  

t h e  s e n t e n c i n g  p r o c e e d i n g .  S e e  C h a n e y  v .  Brown,  730 F.2d 1334  

( 1 0 t h  C i r .  1 9 8 4 ) .  I t  s u p p o r t e d  t h e  o n l y  a rgumen t  r a i s e d  by  t h e  

d e f e n s e  t h e r e  -- r e s i d u a l  d o u b t  a b o u t  M r .  A l d r i d g e ' s  g u i l t .  

T h i s  e v i d e n c e  i s  p r o b a t i v e  o n  t h a t  i s s u e ,  and a d m i s s i b l e .  Lock- 

h a r t  v .  McCree, 1 0 6  S . C t .  1758 .  A s  q u o t e d  by t h e  C o u r t :  

j u r o r s  who d e c i d e  b o t h  g u i l t  a n d  p e n a l t y  are  
l i k e l y  t o  fo rm r e s i d u a l  o r  ' w h i m s i c a l  ' d o u b t s  . . . a b o u t  t h e  e v i d e n c e  s o  a s  t o  b e n d  them t o  
d e c i d e  a g a i n s t  t h e  d e a t h  p e n a l t y .  S u c h  
r e s i d u a l  d o u b t  h a s  b e e n  r e c o g n i z e d  a s  a n  
e x t r e m e l y  e f f e c t i v e  a rgumen t  f o r  d e f e n d a n t s  i n  
c a p i t a l  cases. 

I d .  ( q u o t i n g  G r i g s b y  v .  M a b r y ,  7 5 8  F .2d  2 2 6 ,  247-48 ( 8 t h  C i r .  - 
1 9 8 5 )  ( e n  b a n c ) ) .  A c c o r d ,  S m i t h  v .  W a i n w r i g h t ,  7 4 1  F.2d 1248 ,  

1 2 5 5  ( l l t h  C i r .  1 9 8 5 ) ;  S m i t h  v .  B a l k c o m ,  6 6 0  F .2d  578 ,  580-81 

( 5 t h  C i r .  1 9 8 1 )  ( U n i t  B ) .  - Cf .  King v .  S t r i c k l a n d ,  748 F.2d 1462 ,  

1 4 6 4  ( l l t h  C i r .  1 9 8 4 )  ( " c i r c u m s t a n t i a l  e v i d e n c e  which  however  

s t r o n g  l e a v e s  room f o r  d o u b t  -- m i g h t  c o n v i n c e  a j u r y  and  a C o u r t  

t h a t  t h e  u l t i m a t e  p e n a l t y  s h o u l d  n o t  b e  e x a c t e d ,  l e s t  a m i s t a k e  

may h a v e  b e e n  made. ) . 
I t  is  c l e a r  t h i s  claim is c o g n i z a b l e  i n  a  R u l e  3 .850 m o t i o n  

and  t h a t  a n  e v i d e n t i a r y  h e a r i n g  i s  r e q u i r e d .  T h i s  C o u r t ,  i n  

r emand ing  a  s imi lar  claim f o r  a n  e v i d e n t i a r y  h e a r i n g  h a s  h e l d :  

S i n c e  t h i s  c h a l l e n g e  i s  b a s e d  o n  t h e  g r o u n d  
t h a t  t h e  j u d g m e n t  was e n t e r e d  i n  v i o l a t i o n  o f  
t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  C o n s t i t u t i o n ,  
s i n c e  S m i t h  a l l e g e s  h e  d i d  n o t  h a v e  knowledge  
o f  t h e  bas i s  f o r  t h i s  c h a l l e n g e  p r i o r  t o  f i n a l  
j u d g m e n t ,  a n d  s i n c e  i t  i s  w i t h i n  t h e  p e c u l i a r  
p r o v i n c e  of t h e  t r i a l  c o u r t  t o  d e t e r m i n e  
w h e t h e r  t h e r e  was a Brady  v i o l a t i o n  r e q u i r i n g  a  
new t r i a l ,  S m i t h ' s  r a i s i n g  o f  t h i s  p o i n t  i n  a 
m o t i o n  t o  v a c a t e  was a p p r o p r i a t e .  



S m i t h  ( D e n n i s  Wayne) v .  S t a t e ,  400 So.2d 956 ,  962-3 ( F l a .  1 9 8 1 ) .  

A c c o r d ,  A r a n g o  v .  S t a t e ,  437 So.2d 1099  ( F l a .  1 9 8 3 ) ,  O p i n i o n  on 

remand,  487 So.2d 1 1 6 1  ( F l a .  1 9 8 6 ) .  S e e  Brown ( J o s e p h  Green )  v. 

S t a t e ,  439 So.2d 872  ( F l a .  1 9 8 3 ) .  

2. The  E f f e c t i v e  A s s i s t a n c e  C l a i m  

" W h i l e  a c r i m i n a l  t r i a l  is n o t  a game i n  which  
t h e  p a r t i c i p a n t s  a re  e x p e c t e d  t o  e n t e r  t h e  r i n g  
w i t h  a n e a r  m a t c h  i n  s k i l l s ,  n e i t h e r  is it a 
s a c r i f i c e  o f  unarmed p r i s o n e r s  t o  g l a d i a t o r s . "  

U n i t e d  S t a t e s  v .  C r o n i c ,  ( q u o t i n g  

U n i t e d  S t a t e s  e x  r e l .  W i l l i a m s  v .  Twomey, 510 F.2d 634 ,  640 ( 7 t h  

C i r . ) ,  cer t .  d e n i e d ,  423 U.S. 876  ( 1 9 7 5 ) ) .  

" [ C l o n f r o n t e d  w i t h  b o t h  t h e  i n t r i c a c i e s  o f  t h e  l a w  and t h e  

a d v o c a c y  o f  t h e  p r o s e c u t o r , "  U n i t e d  S t a t e s  v .  Ash, 413 U.S. 300, 

3 0 9  ( 1 9 7 3 ) ,  M r .  A l d r i d g e  was l e f t  w i t h  " s l e e p i n g  c o u n s e l "  who i f  

t h e y  had t h e  o p p o r t u n i t y ,  would i n  r e t r o s p e c t  r a t h e r  " s t a n d  mute"  

t h e n  a t t e m p t  t o  t r y  t h i s  case i n  t h e  s t a t e  o f  p r e p a r e d n e s s  t h e y  

were i n  when it was f i r s t  t r i e d .  T h e y  h a v e  a l r e a d y  b e e n  f o u n d  

i n e f f e c t i v e .  N o w  is t h e  t i m e  t o  g r a n t  r e l i e f .  

The  newly-d  i s c o v e r e d  e v i d e n c e  o f  p r e  j ud i c e  i s  e n t i r e l y  

c o n s i s t e n t  w i t h  t h e  d e f e n s e  case, and would have  b e e n  u sed  by t h e  

d e f e n s e  had it been  known. ( T r i a l  c o u n s e l  w o u l d  so t e s t i f y  i f  

g i v e n  t h e  o p p o r t u n i t y )  . 7  I t  is l i k e l y  t o  h a v e  a f f e c t e d  t h e  ou tcome 

M r .  A l d r i d g e  h a s  a l so  a l l e g e d  h i s  p r i o r  c o n v i c t i o n s ,  r e s u l t -  
i n g  f r o m  g u i l t y  p l e a s ,  were u n c o n s t i t u t i o n a l l y  o b t a i n e d  - and 
t h a t  c o u n s e l  f a i l e d  t o  i n v e s t i g a t e  t h e i r  v a l  i d  i t y .  Those  
c o n v i c t i o n s  were r e l i e d  upon h e a v i l y  by t h e  s t a t e  b o t h  a t  t h e  
g u i l t  a n d  p e n a l t y  p h a s e ,  and t h u s  c o n s t i t u t e  ' m i s i n f o r m a t i o n  
o f  a c o n s t i t u t i o n a l  m a g n i t u d e ' ,  U n i t e d  S t a t e s  v .  T u c k e r ,  404 
U .  S.  4 4 3 ,  447-9 ( 1 9 7 2 ) ,  r e q u i r i n g  t h e  c o n v i c t i o n  a n d  



o f  b o t h  t h e  g u i l t  and p e n a l t y  p h a s e  o f  M r .  A l d r i d g e ' s  t r i a l ,  and 

d e s e r v e s  a i r i n g  a t  a n  e v i d e n t i a r y  h e a r i n g .  The e v i d e n c e  g o e s  t o  

i n n o c e n c e  a n d  t h u s  t h e  core o f  o u r  a d v e r s a r i a l  c r i m i n a l  j u s t i c e  

s y s t e m  t h a t  " t h e  g u i l t y  b e  c o n v i c t e d  and  t h e  i n n o c e n t  g o  f r e e . "  

H e r r i n g  v.  N e w  York,  422 U.S. 853,  862 ( 1 9 7 5 ) .  

T h i s  g r o u n d ,  i f  p r o v e n  a s  p l e d ,  r e q u i r e s  t h i s  C o u r t  t o  

presume p r e j u d i c e .  T r i a l  c o u n s e l ' s  p r o f o u n d  c o n £  1 i c t  i n  t r y i n g  

t o  c ross  S t r i c k l a n d ,  p r e v i o u s l y  r e p r e s e n t e d  by  h i s  o f f i c e  and 

c o r r e s p o n d i n g  o b l i g a t i o n  t o  p o i n t  t h e  f i n g e r  a t  h i m ,  h a m s t r u n g  

t h e  d e f e n s e .  C u y l e r  v .  S u l l i v a n ,  446 U.S. 3 3 5 ,  350  ( 1 9 8 0 ) ;  

P o r t e r  v .  Wainwr igh t ,  805  F.2d 930 ( l l t h  C i r .  1 9 8 6 ) .  The s t a t e ' s  

i n t e r f e r e n c e  w i t h  t h e  d e f e n s e  by  w i t h h h o l d i n g  o f  e v i d e n c e  a l s o  

c r e a t e s  a  p r e s u m p t i o n  o f  p r e j u d i c i a l  i n e f f e c t i v e n e s s .  C r o n i c ,  

1 0 4  S . C t .  2039 ,  2047 n.  25;  S t r i c k l a n d  v .  Washington,  104 S.Ct.  

2 0 5 2 ,  2 0 6 4 ,  2067  ( 1 9 8 4 ) ;  B l a k e  v .  Kemp, 758 F.2d 23 ( l l t h  C i r .  

1 9 8 5 ) .  

T h i s  is p r e c i s e l y  t h e  sort o f  c l a i m  r e q u i r i n g  a n  e v i d e n t i a r y  

h e a r i n g .  T h i s  C o u r t  s h o u l d  e n t e r  a  s t a y  and o r d e r  such  a h e a r i n g  

t o  be  h e l d ,  and u l t i m a t e l y ,  g r a n t  r e l i e f .  

s e n t e n c e  b e  s e t  a s i d e .  A c c o r d ,  Z a n t  v .  S t e p h e n s ,  462 U.S. 
862 ,  884 ( 1 9 8 3 ) .  



B. The e f f e c t i v e  a s s i s t a n c e  and Brady/Giglio c la ims should not  
be  barred ,  and an e v i d e n t i a r y  hearing on t h e  d e f a u l t  i s s u e  
is required.  

A s  r e q u i r e d  by t h e  e x p r e s s  terms o f  Rule  3.850, M r .  A l d r i d g e  

p l e d  w i t h  s p e c i f i c i t y  sound r e a s o n s  why G r o u n d s  I a n d  I1 o f  t h e  

m o t i o n  were n o t  b a r r e d  a s  s u c c e s s i v e .  S e e ,  pp. 56-58, Motion t o  

V a c a t e .  L i k e  t h e  meri ts  of t h e  c l a i m s  r a i s e d ,  t h e s e  a l l e g a t i o n s  

too were n o t  r e f u t e d  by t h e  s t a t e .  

The  f a c t u a l  r e c i t a t i o n  meets R u l e  3 . 8 5 0 ' s  r e q u i r e m e n t  t h a t  

when a  s e c o n d  or  s u c c e s s i v e  mot ion  is f i l e d ,  it may be d i s m i s s e d  

o n l y  i f  

t h e  j u d g e  f i n d s  t h a t  it f a i l s  t o  a l l e g e  new or 
d i f f e r e n t  g r o u n d s  f o r  r e l i e f  a n d  t h e  p r i o r  
d e t e r m i n a t i o n  was on t h e  meri ts  or ,  i f  new and 
d i f f e r e n t  g r o u n d s  a r e  a l l e g e d ,  t h e  j u d g e  f i n d s  
t h a t  t h e  f a i l u r e  o f  t h e  movant or h i s  a t t o r n e y  
t o  a s s e r t  t h o s e  g r o u n d s  i n  a  p r i o r  m o t i o n  
c o n s t i t u t e d  a n  a b u s e  o f  t h e  p r o c e d u r e  u n d e r  
t h e s e  r u l e s .  

Compare Ru le  9 ( b ) ,  R u l e s  Governing S 2254 Cases .  

The  e f f e c t i v e  a s s i s t a n c e  c l a i m  h a s  been  r a i s e d  b e f o r e  and 

d e t e r m i n e d  o n  t h e  m e r i t s ;  t h e  B r a d y / G i g l i o  c l a i m  is a  new and 

d i f f e r e n t  c l a i m .  T h e r e  a r e  l e g i t i m a t e  r e a s o n s  why b o t h  o f  t h e s e  

c l a i m s  s h o u l d  b e  h e a r d  now, and s e v e r a l  o f  t h o s e  r e a s o n s  c a n  b e  

f a i r l y  d e t e r m i n e d  o n l y  by p r o v i d i n g  M r .  A l d r i d g e  w i t h  a n  ev iden -  

t i a r y  h e a r i n g .  

1. The e f f e c t i v e  a s s i s t a n c e  c la im should no t  be barred a s  
succes s ive  

A s  t h i s  C o u r t  knows ,  f e d e r a l  c o u r t s  u t i l i z e  s u c c e s s o r  b a r s  

s i m i l a r  t o  Rule  3.850 and w i l l  n o t  r e v i e w  t h e  meri ts  o f  f e d e r a l  

h a b e a s  c l a i m s  i f  t h o s e  c l a i m s  h a v e  b e e n  p r e v i o u s l y  l i t i g a t e d ,  



a b s e n t  a  s h o w i n g  t h e  s e c o n d  p e t i t i o n  i s  n o t  a b u s i v e .  Even i n  

s u c h  c i r c u m s t a n c e s ,  howeve r ,  " w h e r e  a  c o n s t i t u t i o n a l  v i o l a t  i o n  

h a s  p r o b a b l y  r e s u l t e d  i n  t h e  c o n v i c t i o n  o f  o n e  who is a c t u a l l y  

i n n o c e n t ,  a  f e d e r a l  h a b e a s  c o u r t  may g r a n t  t h e  w r i t . .  . ." Murray 

v .  C a r r i e r ,  106  S .Ct .  a t  2650. A c o n s t i t u t i o n a l  v i o l a t i o n  r a i s e s  

a  c o n c e r n  o v e r  " a c t u a l  i n n o c e n c e "  i f  i t  " s e r v e [ s ]  t o  p e r v e r t  t h e  

j u r y ' s  d e l i b e r a t i o n s  c o n c e r n i n g  t h e  u l t i m a t e  q u e s t i o n "  b e f o r e  i t .  

S m i t h  v .  M u r r a y ,  - U.S. - , 1 0 6  S . C t .  2 6 6 1 ,  2668  ( 1 9 8 6 ) .  t o  

d e m o n s t r a t e  t h i s  c o n c e r n ,  t h e  h a b e a s  p e t i t i o n e r  mus t  show " ' a  

f a i r  p r o b a b i l i t y  t h a t  . . . [ i n  t h e  a b s e n c e  o f  t h e  c o n s t i t u t i o n a l  

v i o l a t i o n ]  . . . t h e  t r i e r  o f  t h e  f a c t s  would h a v e  e n t e r t a i n e d  a  

r e a s o n a b l e  d o u b t  o f  h i s  g u i l t . ' "  Kuhlmann v.  Wi lson ,  - U.S. I 

1 0 6  S . C t .  2616,  2627 n.17 ( 1 9 8 6 )  ( p l u r a l i t y  o p i n i o n ) .  A p l u r a l -  

i t y  o f  t h e  C o u r t  would a p p l y  o n l y  t h e  " a c t u a l  i n n o c e n c e "  r e q u i r e -  

m e n t  i n  t h e  c o n t e x t  o f  d e c i d i n g  w h e t h e r  t o  h e a r  a  s u c c e s s i v e  

h a b e a s  p e t i t i o n .  - I d .  a t  2624-27 .  N o  J u s t i c e  wou ld  r e j e c t ,  

h o w e v e r ,  t h e  b a s i c  r a t i o n a l e  t h a t  i n n o c e n c e  c l a i m s  a r e  a t  l e a s t  

o n e  t y p e  of g r o u n d  a p p r o p r i a t e  f o r  s u c c e s s i v e  c o n s i d e r a t i o n .  

The  " f a i r  p r o b a b i l i t y "  d e t e r m i n a t i o n  o f  Kuhlman r e q u i r e s  

" r e f e r e n c e s  t o  a l l  p r o b a t i v e  e v i d e n c e  o f  g u i l t  or i n n o c e n c e , "  - i d .  

a t  2 6 2 7  n . 1 7  ( e m p h a s i s  i n  o r i g i n a l ) ,  i n c l u d i n g  " ' e v i d e n c e  ... 
a l l e g e d  t o  have  been  i l l e g a l l y  a d m i t t e d  ( b u t  w i t h  d u e  r e g a r d  t o  

a n y  u n r e l i a b i l i t y  o f  i t )  a n d  e v i d e n c e  t e n a b l y  c l a i m e d  to  have  

b e e n  w r o n g l y  e x c l u d e d  o r  t o  h a v e  become  a v a i l a b l e  o n l y  a f t e r  

t r i a l . . . . ' "  - I d .  When a n a l y z e d  i n  t h e s e  terms, t h e  f a i l u r e  o f  t h e  

j u r y  and c o u r t  t o  h e a r  t h e  e v i d e n c e  impeaching  S t r i c k l a n d ,  and o f  



t h e  o t h e r  s u s p e c t s  " p r o b a b l y  r e s u l t e d  i n  t h e  c o n v i c t i o n  o f  o n e  

who i s  a c t u a l l y  i n n o c e n t . .  . . ," a n d  s h o u l d  b e  h e a r d  o n  t h e i r  

meri ts  by t h i s  C o u r t .  

S o l i d  f a c t s  s p e c i f y i n g  p r e c i s e l y  why c o u n s e l  c o u l d  - n o t  have 

known t h e  a d d i t i o n a l  f a c t s  a l l e g e d  h e r e  were p l e d  i n  t h e  3.850 

m o t i o n .  The new f a c t s  were n o t  w i t h h e l d  b y  c o u n s e l  o r  M r .  

A l d r i d g e  d u r i n g  t h e  f i r s t  p o s t - c o n v i c t i o n  p r o c e e d i n g .  Y e t  t h e  

t r i a l  c o u r t ,  w i t h o u t  p r o v i d i n g  M r .  A l d r i d g e  a n y  o p p o r t u n i t y  t o  

p r o v e  t h e s e  n e w l y - d i s c o v e r e d  f a c t s  were p r e v i o u s l y  u n d i s c o v e r -  

a b l e ,  d i s m i s s e d  t h e  mo t ion  a s  s u c c e s s i v e .  The re  c o u l d  h a v e  b e e n  

n o  f a i r  d e t e r m i n a t i o n  w h e t h e r  t h e  m o t i o n  is a n  a b u s e  o f  R u l e  

3 . 8 5 0  w i t h o u t  a  h e a r i n g .  See  S a n d e r s  v .  Un i t ed  S t a t e s ,  373 U.S. 

1, 1 0 - 1 1 ,  17-18  ( 1 9 8 3 ) ;  Vaughan  v .  E s t e l l e ,  6 7 1  F.2d 152 ,  153  

( 5 t h  C i r .  1 9 8 2 ) .  I f  t h e  c i r c u m s t a n c e s  p r e c l u d i n g  c o u n s e l ' s  and 

M r .  A l d r i d g e ' s  a b i l i t y  t o  d e v e l o p  t h e  f a c t s  a s  a l l e g e d  i n  t h e  

m o t i o n  t o  v a c a t e  a r e  n o t  s u f f i c i e n t  t o  w a r r a n t  an  e v i d e n t i a r y  

h e a r i n g ,  and u l t i m a t e l y  r e n e w e d  c o n s i d e r a t i o n  o f  h i s  e f f e c t i v e  

a s s i s t a n c e  c l a i m ,  t h e n  F l o r i d a  i n  e f f e c t  h a s  - no f o r u m  f o r  

s u c c e s s i v e  m o t i o n s .  - S e e  28 USC S 2 2 5 4 ( d ) .  T h i s  r e s u l t  c a n n o t  be  

w h a t  t h i s  C o u r t  i n t e n d e d  o r  c o n t e m p l a t e d  i n  a d o p t i n g  t h e  s u c c e s -  

sor b a r  i n  R u l e  3 . 8 5 0 .  M r .  A l d r i d g e  i s  e n t i t l e d  t o  a n  e v i -  

d e n t i a r y  h e a r i n g  a t  l e a s t  t o  d e m o n s t r a t e  t h e r e  is good c a u s e  f o r  

t h e  f a i l u r e  t o  p r e v i o u s l y  r a i s e  t h e  newly -d i scove red  f a c t s .  



2. The B r a d y / G i g l i o  claim s h o u l d  n o t  be b a r r e d  as a b u s i v e  

Ground 11, t h e  w i t h h o l d i n g  and knowing u s e  o f  f a l s e  e v i d e n c e  

c l a i m ,  h a s  n o t  been  p r e v i o u s l y  p r e s e n t e d .  The  l e g a l  t h e o r y  f o r  

t h i s  c l a i m  was  p r e v i o u s l y  a v a i l a b l e ,  b u t  t h e  f a c t u a l  b a s i s ,  

compr i sed  e s s e n t i a l l y  o f  t h e  same i n f o r m a t i o n  d e t a i l e d  i n  Ground 

I ,  was n o t  d i s c o v e r e d  u n t i l  r e c e n t l y .  I t  s h o u l d  b e  h e a r d  f o r  t h e  

same r e a s o n s  d i s c u s s e d  above ,  and a l s o  b e c a u s e  s t a t e  m i s c o n d u c t  

e s t a b l i s h e d  b y  t h e  d e t a i l e d  s u p p o r t i n g  d o c u m e n t a r y  e v i d e n c e  

p r o f f e r e d  h e r e  s h o u l d  b e  h e a r d  a t  a n y  t i m e  b y  t h e  c o u r t s  

n o t w i t h s t a n d i n g  t h e  f a i l u r e  t o  r a i s e  t h e  i s s u e  i n  a n  e a r l i e r  

p r o c e e d i n g .  The S t a t e  was a t  a l l  times, i n c l u d i n g  t h e  p e n d e n c y  

o f  t h e  l a s t  m o t i o n ,  unde r  an  o b l i g a t i o n  t o  d i s c l o s e  t h e  in forma-  

t i o n  now known, b u t  f a i l e d  t o  do  so. - S e e  Brady. The w i t h h o l d i n g  

o f  t h e  names o f  o t h e r  s u s p e c t s ,  t h e  p r o s e c u t o r ' s  secret a t t o r n e y -  

c l i e n t  r e l a t i o n s h i p  w i t h  S t r i c k l a n d ,  and t h e  d e a l  a c t u a l l y  g i v e n  

him s t a t e  f a c t s  s u p p o r t i n g  g r o u n d s  c o g n i z a b l e  i n  F l o r i d a  under  

R u l e  3 . 8 5 0 .  Smi th  ( D e n n i s  Wayne) v.  S t a t e ,  400 So.2d 956,  862-3 

( F l a .  1 9 8 1 ) ;  Arango v .  S t a t e ,  437 So.2d 1099 ( F l a .  1 9 8 3 )  o p i n i o n  

o n  r e m a n d ,  497 So.2d 1 1 6 1  ( F l a .  1 9 8 6 ) .  S e e  Brown ( J o s e p h  Green)  

v .  S t a t e ,  439 So .2d  8 7 2  ( F l a .  1 9 8 3 ) .  The o n l y  i s s u e  is whe the r  

t h e  h a b e a s  C o u r t  is a u t h o r i z e d  t o  c o n s i d e r  t h i s  c l a i m  i n  a  second  

p o s t - c o n v i c t i o n  mot ion  when it was n o t  r a i s e d  i n  t h e  f i r s t .  The  

m o t i o n  a l l e g e s  t h a t  t h e  f a c t s  s u p p o r t i n g  t h e  c l a i m  c o u l d  n o t  have  

been  d i s c o v e r e d  p r e v i o u s l y ,  and t h o s e  a l l e g a t i o n s  a r e  s u f f i c i e n t  

t o  r e q u i r e  a n  e v i d e n t i a r y  h e a r i n g .  M r .  A l d r i d g e  h a s  a l s o  a l l e g e d  

t h e  s t a t e  d e f a u l t e d  o n  a  c o n t i n u i n g  o b l i g a t i o n  -- t h r o u g h  

p o s t - c o n v i c t i o n  -- to  d i s c l o s e  t h e  f a v o r a b l e  i n f o r m a t i o n .  These  



a r e  f a c t s  w h i c h ,  i f  p r o v e n ,  p r o v i d e  s u f f i c i e n t  j u s t i f i c a t i o n  for  

t h e  C o u r t  t o  e n t e r t a i n  t h i s  c l a i m  now. T h e r e  a r e  o t h e r  r e a s o n s  

why t h i s  c l a i m  is n o t  b a r r e d .  

D u r i n g  t h e  p e r i o d  t h e  f i r s t  p o s t - c o n v i c t i o n  m o t i o n  was  

l i t i g a t e d ,  F l o r i d a  law g o v e r n i n g  Ru le  3.850 p r o c e e d i n g s  p e r m i t t e d  

c l a i m s  t o  b e  r a i s e d  " p i e c e m e a l ; "  t h a t  is ,  when M r .  A l d r i d g e  f i r s t  

f i l e d  h i s  p o s t - c o n v i c t i o n  m o t i o n ,  t h e r e  was  - n o  b a r  t o  r a i s i n g  

t h i s  new c l a i m  i n  a  s e c o n d  3 . 8 5 0  m o t i o n .  McCrae v .  S t a t e ,  437 

S o . 2 d  1 3 8 8  ( F l a .  1 9 8 3 ) .  I t  was  n o t  u n t i l  1984 ,  w e l l  a f t e r  M r .  

A l d r i d g e ' s  c l a i m s  p a s s e d  t h r o u g h  s t a t e  c o u r t  p o s t - c o n v i c t i o n ,  

t h a t  R u l e  3 .850 was amended to  p r e c l u d e  l i t i g a t i o n  o f  - new c l a i m s  

i n  a  s e c o n d  p o s t - c o n v  i c t  i o n  m o t i o n .  R e t r o a c t i v e  a p p l i c a t i o n  o f  

t h i s  p r o c e d u r a l  b a r  t h u s  v i o l a t e s  t h e  due  p r o c e s s  c l a u s e  o f  t h e  

F o u r t e e n t h  Amendment,  c r e a t i n g  n o  more t h a n  a  " t r a p  f o r  t h e  

u n w a r y . "  J a m e s  v .  K e n t u c k y ,  106  S.Ct .  1830 ,  1835 ( 1 9 8 5 ) ;  NAACP 

v .  A labama  e x  r e l .  P e t t e r s o n ,  357 U.S. 449, 457 ( 1 9 5 8 ) ;  Reese v. 

G e o r g i a ,  350 U.S. 85  ( 1 9 5 5 ) ;  S p e n c e r  v .  K e m p ,  781  F.2d 1458  ( 1 1 t h  

C i r .  1 9 8 6 )  ( e n  b a n c )  . 
T h i s  ground s h o u l d  a l s o  be  h e a r d  b e c a u s e  it r a i s e s  new f a c t s  

r a i s i n g  a  c o l o r a b l e  c l a i m  of i n n o c e n c e  a s  b r i e f e d  above .  Kuhlman; 

Murrav.  



HR. ALDRIDGE WAS DEPRIVED OF A FAIR AND 
RELIABLE SENTENCING DETERHINATION, IN VIOLATION 
OF THE EIGHTH AND FOURTEENTH AHENDHENTS, 
BECAUSE THE TRIAL JUDGE DIMINISHED THE JURY'S 
SENSE OF RESPONSIBILITY FOR SENTENCING, AND 
HIMSELF THOUGHT THE SENTENCE WOULD NEVER STAND 

The d e a t h  s e n t e n c e  imposed  upon M r .  A l d r i d g e  i s  c o n s t i t u -  

i o n a l l y  u n r e l i a b l e  b e c a u s e  t h e  j u r o r s  were r e p e a t e d l y  t o l d  by t h e  

t r i a l  j udge  and t h e  p r o s e c u t o r  t h a t  t h e  s e n t e n c i n g  d e c i s i o n  was 

n o t  t h e i r  r e s p o n s i b i l i t y  b u t  was i n s t e a d  t h e  sole r e s p o n s i b i l i t y  

o f  t h e  c o u r t .  ( " I  g u e s s  I b e l i e v e  i n  t h e  d e a t h  p e n a l t y  i f  

somebody  e l s e  h a s  t o  d o . "  T. 6 0 ) .  -- S e e  a l s o  T. 55-60, 97 ,  98, 

1 0 0 - 0 1 ,  730 .  The t r i a l  c o u r t  s i m i l a r l y  imposed a  d e a t h  s e n t e n c e  

a s s u m i n g  i t  would  n o t  s t a n d .  T. 1 7 - 1 8 .  The i n a c c u r a t e  a n d  

m i s l e a d i n g  s t a t e m e n t  o f  t h e  j u r y ' s  r o l e  ( a n d  t h e  C o u r t ' s  

p e r c e p t i o n  o f  i t s  ro le)  i n  a  F l o r i d a  c a p i t a l  s e n t e n c i n g  t r i a l  

i n c r e a s e d  t h e  l i k e l i h o o d  t h e  j u r y  would recommend d e a t h ,  and i n  

t u r n ,  i n c r e a s e d  t h e  1 i k e l  ihood M r .  A l d r i d g e  would b e  s e n t e n c e d  t o  

d e a t h  b e c a u s e  o f  t h e  j u d g e ' s  d u t y  t o  g i v e  g r e a t  w e i g h t  t o  t h e  

j u r y ' s  s e n t e n c i n g  recommendat ion.  A s  t h e  Supreme  C o u r t  h e l d  i n  

C a l d w e l l  v .  M i s s i s s i p p i ,  - U.S. , 1 0 5  S.Ct. 2633 ( 1 9 8 5 ) ,  t h e  

E i g h t h  Amendment r e q u i r e s  t h a t  a  d e a t h  s e n t e n c e  be  set  a s i d e  when 

it is imposed unde r  t h e s e  c i r c u m s t a n c e s .  

I n  C a l d w e l l  t h e  Supreme  C o u r t  r e v i e w e d  t h e  p r o p r i e t y  o f  a  

p r o s e c u t o r ' s  c l o s i n g  a rgumen t  i n f o r m i n g  t h e  j u r y  i n  t h e  p e n a l t y  

p h a s e  o f  a  c a p i t a l  t r i a l  t h a t  i ts  d e c i s i o n  was n o t  f i n a l  b e c a u s e  

i t  was  s u b j e c t  t o  a u t o m a t i c  r e v i e w  b y  t h e  s t a t e  supreme c o u r t .  



Id. at 2638. The Court held that such an argument constituted a - 
"suggestion[] that the sentencing jury . . . shift its sense of 

responsibility to an appellate court," - id. at 2640, and 

it is constitutionally impermissible to rest a 
death sentence on a determination made by a 
sentencer who has been led to believe that the 
responsibility for determining the apropri- 
ateness of the defendant's death rests else- 
where. 

Id. at 2639. When a jury has been so relieved of "'the truly - 
awesome responsibility of decreeing death for a fellow human,'" 

id. at 2640, "there are specific reasons to fear substantial - 
unreliability as well as bias in favor of death sentences.. . ." 
Id. Accordingly, the Eighth Amendment's "'need for reliability - 

in the determination that death is the appropriate punishment in 

a specific case, ' " - id. (quoting Woodson v. North Carolina, 428 

U.S. 280, 305 (1976)), is violated when a death sentence is 

imposed under these circumstances. 

While Caldwell dealt specifically with an argument that 

diminished the jury's sense of responsibility because of the 

availability of appellate review, it is plain that any comment to 

the jury "that mislead[s] the jury as to its role in the senten- 

cing process in a way that allows the jury to feel less responsi- 

ble than it should for the sentencing decision," Darden v. 

Wainwright, U.S. -- , 106 S.Ct. 2464, 2473 n.15 (1986), is 

equally violative of the Eighth Amendment. - Id. -- See also Adams 

v. Wainwright,804 F.2d 1526 (11th Cir. 1986); Commonwealth v. 

Baker, 511 A.2d 777, 787-91 (Pa. 1986); Frye v. Commonwealth, 345 

S.E.2d 267, 284 (Va. 1986). 



T h u s ,  e v e n  i n  a  s t a t e  l i k e  F l o r i d a  -- where  t h e  j u r y  is n o t  

s o l e l y  r e s p o n s i b l e  f o r  s e n t e n c i n g  -- C a l d w e l l  error c a n  o c c u r  i f  

t h e  j u r y  is made " t o  f e e l  less  r e s p o n s i b l e  t h a n  it s h o u l d  f o r  t h e  

s e n t e n c i n g  d e c i s i o n . "  A s  a  s e t t l e d  m a t t e r  o f  l a w  i n  F l o r i d a ,  

" [ b ]  e c a u s e  i t  r e p r e s e n t  [ s ]  t h e  j udgment  o f  t h e  communi ty  a s  to  

w h e t h e r  t h e  d e a t h  s e n t e n c e  is a p p r o p r i a t e ,  t h e  j u r y ' s  recommen-  

d a t i o n  i s  e n t i t l e d  t o  g r e a t  w e i g h t . "  McCampbell v .  S t a t e ,  421 

S o . 2 d  1 0 7 2 ,  1 0 7 5  ( F l a .  1 9 8 2 ) .  I t  may b e  r e j e c t e d  b y  t h e  t r i a l  

j u d g e  o n l y  i f  t h e  f a c t s  a r e  " so  c l e a r  a n d  c o n v i n c i n g  t h a t  

v i r t u a l l y  n o  r e a s o n a b l e  p e r s o n  c o u l d  d i f f e r . "  T e d d e r  v .  S t a t e ,  

322 So.2d 908 ,  910 ( F l a .  1 9 7 5 ) .  Thus  i f  t h e  j u r y  is n o t  i n fo rmed  

of t h e  s u b s t a n t i a l  d e f e r e n c e  wh ich  mus t  b e  g i v e n  b y  t h e  j u d g e  t o  

i t s  s e n t e n c i n g  r e c o m m e n d a t i o n ,  i t  i s  n e c e s s a r i l y  made " t o  fee l  

l e s s  r e s p o n s i b l e  t h a n  it s h o u l d  f o r  t h e  s e n t e n c i n g  d e c i s i o n , "  

D a r d e n  v .  W a i n w r i g h t ,  1 0 6  S.Ct .  a t  2473 n .15,  and C a l d w e l l  error 

c a n  o c c u r .  

S u c h  er ror  d i d  o c c u r  i n  M r .  A l d r i d g e ' s  case a n d  r e q u i r e s  

v a c a t i o n  of h i s  d e a t h  s e n t e n c e .  

This  claim should not  be barred a s  abusive 

The C a l d w e l l  claim is n o t  b a r r e d  b e c a u s e  it is a f u n d a m e n t a l  

c h a n g e  i n  t h e  l a w  d e c i d e d  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  

s i n c e  t r i a l ,  a p p e a l ,  and  l i t i g a t i o n  of t h e  f i r s t  3 . 8 5 0  m o t i o n .  

Adams v .  W a i n w r i g h t ,  ( 1 1 t h  C i r .  

W i t t  v .  S t a t e ,  3 8 7  S o . 2 d  9 2 2 ,  9 2 9  ( F l a .  1 9 8 0 ) .  A d d i t i o n a l l y ,  

t h i s  C o u r t  r e a c h e d  t h e  mer i t s  o f  a s i m i l a r  c la im i n  Darden  v.  

S t a t e ,  4 7 5  So .2d  2 1 7 ,  220-21 ( F l a .  1 9 8 5 ) ,  on  a s e c o n d  pos t - con -  

v i c t i o n  m o t i o n  whe re  t h e r e  was no  o b j e c t i o n  a t  t r i a l .  T h i s  c o u r t  



c a n n o t  d e c i d e  t o  i n v o k e  a  p r o c e d u r a l  b a r  t o  a v o i d  a d d r e s s i n g  

t h e  s ame  f e d e r a l  c o n s t i t u t i o n a l  c l a i m  r a i s e d  by t h i s  d e f e n d a n t .  

S e e  S p e n c e r ,  s u p r a ;  B a r r  v.  C i t y  o f  Columbia,  278 U.S. 146 ,  149 

( 1 9 6 4 ) ,  a n d  n e i t h e r  c a n  i t  r e t r o a c t i v e l y  a p p l y  t h e  1 9 8 4  p r o -  

c e d u r a l  b a r  t o  t h i s  pre-1984 c a s e .  S e e  S p e n c e r ,  s u p r a .  - 

THE SENTENCE OF DEATH VIOLATES THE EIGHTH AND 
FOURTEENTH AMENDMENTS BECAUSE THE JURY AND 
JUDGE THOUGHT THEY WERE LIMITED TO CONSIDERING 
AS MITIGATION ONLY LISTED FACTORS, CONSISTENT 
WITH THE FLORIDA SUPREME COURT'S THEN-EXISTING 
INTERPRETATION OF FLORIDA LAW 

L i k e  many o t h e r s  t r i e d  d u r i n g  t h e  i n i t i a l  y e a r s  o f  F l o r i d a ' s  

p o s t - F u r m a n  d e a t h  p e n a l t y  s t a t u t e ,  M r .  A l d r i d g e ' s  d e a t h  s e n t e n c e  

w a s  i m p o s e d  by  a  j u r y  a n d  j u d g e  who u n d e r s t o o d  t h e y  c o u l d  

c o n s i d e r  o n l y  t h a t  m i t i g a t i o n  e x p l i c i t l y  l i s t e d  i n  t h e  g o v e r n i n g  

s t a t u t e  S e c t i o n  921.141 ( 1 9 7 3 ) .  Both j u d g e  and j u r y  i n  t h i s  c a s e  

were p r e c l u d e d  by  t h e  s t a t u t e ' s  l a n g u a g e ,  i n t e r p r e t a t  i o n ,  and  

a c c o m p a n y i n g  j u r y  i n s t r u c t i o n  f r o m  c o n s i d e r i n g  t h e  most com- 

p e l l i n g  e v i d e n c e  i n  a n y  d e a t h  c a s e ,  a n d  c e r t a i n l y  c o m p e l l i n g  

h e r e ,  t h a t  t h e r e  was  a  l i n g e r i n g  d o u b t  a s  t o  Mr. A l d r i d g e ' s  

g u i l t ,  r e n d e r i n g  t h e  f i n a l  a n d  i r r e v o c a b l e  a c t  o f  i m p o s i n g  a  

d e a t h  s e n t e n c e  i n a p p r o p r i a t e .  



T h e  j u r y  w h i c h  w a s  t o  recommend d e a t h 8  w a s  f i r s t  i n t r o -  

duced  t o  t h e  c o n c e p t  o f  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  

d u r i n g  j u r y  s e l e c t i o n .  T. 6 1 .  N o  a t t e m p t  w a s  made  t h e n  t o  

a d v i s e  t h e  j u r y  t h a t  a n y  a s p e c t  o f  t h e  n a t u r e  o f  t h e  crime or M r .  

A l d r i d g e ' s  c h a r a c t e r  c o u l d  b e  c o n s i d e r e d  i n  m i t i g a t i o n ,  b e c a u s e  

a l l  p a r t i c i p a n t s  t h o u g h t  o t h e r w i s e  .9 

A t  t h e  p e n a l t y  p h a s e ,  t h e  C o u r t  t o l d  t h e  j u r y  e x p l i c i t l y  

t h e y  c o u l d  c o n s i d e r  o n l y  f a c t o r s  l i s t e d  i n  t h e  s t a t u t e  i n  

8  I n  d e n y i n g  r e l i e f  o n  t h i s  g r o u n d ,  t h e  t r i a l  c o u r t  r e l i e d  o n  
t h e  i r r e l e v a n t  ( a n d  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e )  f a c t  t h a t  
M r .  A l d r i d g e  r e q u e s t e d  no  ( s t a t u t o r y )  m i t i g a t i o n  b e  p r e s e n t e d  
a t  p e n a l t y  p h a s e .  N e i t h e r  t h e  s e n t e n c e r  n o r  t h i s  C o u r t  c a n  
b e  d e p r i v e d  o f  t h e  E i g h t h  Amendment and s t a t u t o r y  r e q u i r e m e n t  
o f  a n  i n d i v i d u a l i z e d  d e a t h  s e n t e n c i n g  p r o c e s s .  G a r d n e r  v .  
F l o r i d a ,  430 U.S. 349,  358 ( 1 9 7 7 )  ("From t h e  p o i n t  o f  v i ew  o f  
s o c i e t y ,  ... [ i ]  t i s  o f  v i t a l  i m p o r t a n c e  .. . t h a t  a n y  
d e c i s i o n  t o  impose t h e  d e a t h  s e n t e n c e  b e ,  a n d  a p p e a r  t o  b e ,  
b a s e d  o n  r e a s o n . " ) .  Thus ,  " t h e r e  c a n  b e  no c o n s e n t  judgment  
o f  d e a t h . "  -, 704 F.2d 593 ,  600 ( 1 1 t h  C i r .  
1 9 8 3 ) .  S e e  a l s o  Thompson v .  W a i n w r i g h t ,  7 8 7  F.2d 1 4 4 7 ,  
1 4 5 1 - 5 3 T l t n i r .  1 9 8 6 ) ;  M a r t i n  v .  M a g g i o ,  7 1 1  F.2d 1 2 7 3  
( 5 t h  C i r .  1 9 8 3 ) .  S t a t e  c o u r t s  a r e  i n  a g r e e m e n t .  S t a t e  v .  
H i g h t o w e r ,  5 1 8  A.2d 4 8 2  ( N . J .  Supe r .A .D .  1 9 8 6 ) ;  P e o p l e  v .  
B u r g e n e r ,  714 P.2d 1 2 5 1  (Cal .  1 9 8 6 ) .  

9  A t  t h e  s t a t e  p o s t - c o n v i c t i o n  h e a r i n g ,  t r i a l  c o u n s e l  t e s t i f i e d  
h e  t h o u g h t  h e  was l i m i t e d  t o  p r e s e n t i n g  s t a t u t o r y  m i t i g a t i o n ,  - 
a n d  t h a t  M r .  A l d r i d g e ' s  d e a t h  r e q u e s t  was b a s e d ,  a t  l eas t  i n  
p a r t ,  o n  t h a t  u n d e r s t a n d i n g .  T. 594-607. 



m i t i g a t i o n .  T h e  C o u r t  r e a d  f r o m  t h e  t h e n - s t a n d a r d  F l o r i d a  j u r y  

i n s t r u c t i o n s :  

A t  t h e  c o n c l u s i o n  o f  t h e  t a k i n g  o f  t h e  e v i -  
d e n c e ,  a n d  a f t e r  a r g u m e n t  o f  c o u n s e l  y o u  w i l l  
b e  i n s t r u c t e d  o n  t h e  f a c t o r s  i n  a g g r a v a t i o n  a n d  
m i t i g a t i o n  t h a t  y o u  may c o n s i d e r .  

A f t e r  t h e  S t a t e ' s  p h a s e  t w o  case ,  c o n s i s t i n g  o f  a p r e s e n -  

t a t i o n  o f  a l i t a n y  o f  p r io r  crimes t o  w h i c h  M r .  A l d r i d g e  h a d  p l e d  

g u i l t y ,  t h e  S t a t e  t o l d  t h e  j u r y  o f  t h e  l i m i t a t i o n  w h i c h  y e a r s  

l a t e r  was f o u n d  t o  b e  u n c o n s t i t u t i o n a l :  

MR. STONE: ... Has t h e  C o u r t  i n s t r u c t e d  them as  
t o  t h e  a g g r a v a t i n g  and  m i t i g a t i n g  c i r c u m s t a n c e s  
y e t ,  o r  is it g o i n g  t o  d o  so? 

THE COURT: I w i l l  d o  t h a t  a f t e r  y o u  h a v e  
c o m p l e t e d  y o u r  s t a t e m e n t .  

MR. STONE: T h e  C o u r t  is g o i n g  t o  i n s t r u c t  y o u  
t h e n  i n  c o n s i d e r i n g  y o u r  a d v i s o r y  o p i n i o n  t o  
h i m ,  t h a t  y o u  a r e  t o  t a k e  i n t o  c o n s i d e r a t i o n  
c e r t a i n  d e f i n e d  a g g r a v a t i n g  c i r c u m s t a n c e s  a n d  
c e r t a i n  d e f i n e d  m i t i s a t i n s  c i r c u m s t a n c e s ,  t h e n  
i t  is  y o u r  -- y o u  s 6 0 u l d d  r e t u r n  a n  a d ; i s o r y  
o p i n i o n  o f  d e a t h .  I f  y o u  f i n d  t h e  m i t i g a t i n g  
c i r c u m s t a n c e s ,  i f  t h e r e  a re  a n y ,  o u t w e i g h  t h e  
a g g r a v a t i n g  c i r c u m s t a n c e s ,  t h e n  y o u  s h o u l d  
r e n d e r  a n  a d v i s o r y  o p i n i o n  o f  l i f e .  

I j u s t  w a n t  t o  p o i n t  o u t  t h a t  t h e r e  a r e  
a b s o l u t e l y  n o  m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h i s  
case .  I f P y o u  l i s t e n  t o - w h a t  t h e  C o u r t  s a y s  is 
a m i t i g a t i n g  c i r c u m s t a n c e ,  t h e r e  i s  n o t h i n g  
m i t i s a t i n u  a t  a l l  t h a t  a m l i e s  t o  t h i s  ~ a r t i c u -  
l a r  i e f e n d a n t  a n d  a l l  i he  a g g r a v a t i n g b  c i r c u m -  
s t a n c e s  a p p l y  t o  him. 

T  741-42 ( e m p h a s i s  s u p p l i e d ) .  



The  p r o s e c u t o r  t h e n  w e n t  t h r o u g h  t h e  s t a t u t o r y  l i s t  o f  

a g g r a v a t i n g  c i r c u m s t a n c e s ,  T 742-45 ,  c o n c l u d i n g  w i t h  a  s p e e c h  

t h a t  t h e  l e g i s l a t u r e  h a d  " p r o p e r l y  s e t  o u t  t h e  a g g r a v a t i n g  and 

m i t i g a t i n g  c i r c u m s t a n c e s , "  and t o  " l i s t e n  t o  t h e  C o u r t ' s  i n s t r u c -  

t i o n s . "  T 745. 

The  C o u r t  t h e n  i n s t r u c t e d  t h e  j u r y  on  t h e  s t a t u t o r y  l i s t  o f  

a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  s a y i n g :  

The  a g g r a v a t i n g  c i r c u m s t a n c e s  w h i c h  y o u  may 
c o n s i d e r  a r e  l i m i t e d  t o  s u c h  o f  t h e  f o l l o w i n g  
a s  may h a v e  been  e s t a b l i s h e d  by t h e  e v i d e n c e .  

You w i l l  f i n d  t h a t  some o f  t h e s e  a p p l y .  You 
w i l l  f i n d  t h a t  some o f  them d o  n o t ,  b u t  t h e s e  
a r e  t h e  --, t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  which 
you may c o n s i d e r  i f  t h e y  a r e  e s t a b l i s h e d  by t h e  
e v i d e n c e .  

T 747. The C o u r t  t h e n  r e a d  t o  t h e  j u r y  o n l y  t h e  s t a t u t o r y  l is t .  

A f t e r  r e a d i n g  t h e  a g g r a v a t i n g  f a c t o r s ,  t h e  C o u r t  r e a d  t h e  

s t a t u t o r y  l i s t  o f  m i t i g a t i n g  f a c t o r s  w i t h  t h i s  i n t r o d u c t i o n :  

S h o u l d  you  f i n d  o n e  o r  more o f  t h e s e  a g g r a -  
v a t i n g  c i r c u m s t a n c e s  t o  e x i s t  it w i l l  t h e n  b e  
your  d u t y  t o  d e t e r m i n e  w h e t h e r  o r  n o t  s u f f i -  
c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  e x i s t  t o  
ou twe igh  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  found t o  
e x i s t .  

The  m i t i g a t i n g  c i r c u m s t a n c e s  w h i c h  y o u  may 
c o n s i d e r ,  i f  e s t a b l i s h e d  b y  t h e  e v i d e n c e  a r e  
t h e s e :  

T 7 4 9 .  The  j u r y  recommended  d e a t h ,  a n d  t h e  t r i a l  c o u r t  t h e n  

r e c i t e d  i n  h i s  f i n d i n g s  o f  f a c t  t h a t  h e  had c o n s i d e r e d  o n l y  t h o s e  

f a c t o r s  i n  S e c t i o n  921.141,  i n  impos ing  t h e  d e a t h  s e n t e n c e . 1 0  Had 

lo T h a t  t h e  t r i a l  j u d g e  h i m s e l f  f e l t  l i m i t e d  is a l s o  ev idenced  
by h i s  c o l l o q u y  w i t h  M r .  A l d r i d g e ,  i d e n t i f y i n g  f o r  him w h a t  
m i t i g a t i n g  c i r c u m s t a n c e s  wou ld  b e  a v a i l a b l e  f o r  j u r y  con- 
s i d e r a t i o n  a t  t h e  p e n a l t y  p h a s e .  H e  r e a d  t o  him o n l y  t h e  
s t a t u t o r y  m i t i g a t i o n .  T. 605-606. 



t h e  j u r y  a n d  j u d g e  n o t  b e e n  so  r e s t r i c t e d ,  i t  c o u l d  have  con- 

s i d e r e d  i t s  r e s i d u a l  d o u b t  a b o u t  M r .  A l d r i d g e ' s  r o l e  i n  t h e  

crime -- t h e  w e a k n e s s  o f  t h e  p r o o f  i s  o u t l i n e d  a b o v e  -- h i s  

c o n s i s t e n t  p r o t e s t a t i o n s  o f  i n n o c e n c e ,  and  t h e  i m p r o p r i e t y  o f  

i m p o s i n g  a  s e n t e n c e  o f  d e a t h  i n  l i s t  o f  t h e  f a c t s  o f  t h i s  c a s e  

which i n v o l v e s  o n l y  a  fe lony-murder  n o t  " s e t  a p a r t  from t h e  norm" 

o f  murder  c a s e s .  

T h e  t r i a l  c o u r t  r u l e d  t h i s  c l a i m  was p r e v i o u s l y  p r e s e n t e d ,  

which w e  d o  n o t  d i s p u t e .  B u t  much h a s  h a p p e n e d  s i n c e  t h e  f i r s t  

p o s t - c o n v i c t i o n  m o t i o n ,  a n d  w e  u r g e  t h i s  C o u r t  t o  r e v i s i t  t h e  

i s s u e .  

T h i s  C o u r t  r e c e n t l y  d i r e c t l y  a d d r e s s e d  t h e  "Cooper /Locket t "  

p r o b l e m ,  a n d  g r a n t e d  a n  a p p e l l a n t  a  s econd  r e s e n t e n c i n g ,  a f t e r  

h i s  f i r s t  r e s e n t e n c i n g  had o c c u r r e d  w i t h o u t  a  new j u r y  recommen- 

d a t i o n :  

I n  Harvard  v .  S t a t e ,  486 So.2d 537 ( F l a .  1 9 8 6 ) ,  
w e  r e m a n d e d  f o r  a  new s e n t e n c i n g  h e a r i n g  i n  a  
p o s t - c o n v i c t i o n  r e l i e f  p r o c e e d i n g  b e c a u s e  
H a r v a r d ' s  t r i a l  c o u r t  b e l i e v e d  t h a t  t h e  
m i t i g a t i n g  f a c t o r s  were r e s t r i c t e d  t o  t h o s e  
l i s t e d  i n  t h e  s t a t u t e .  L u c a s '  t r i a l ,  a s  w e l l  
a s  H a r v a r d ' s ,  t o o k  p l a c e  p r i o r  t o  t h e  f i l i n g  o f  
t h i s  C o u r t ' s  o p i n i o n  i n  S o n g e r  v .  S t a t e ,  365 
S o .  2d 696  ( F l a .  1 9 7 8 ) ,  c e r t .  d e n i e d ,  441 U.S. 
9 5 6  ( 1 9 7 9 ) .  A l t h o u g h  L u c a s '  o r i g i n a l  j u d g e  
c a n n o t  now s a y  what h e  t h o u g h t  s e c t i o n  9 2 1 . 1 4 1  
r e q u i r e d ,  t h e  r e c o r d  s h o w s  t h a t  h e  i n s t r u c t e d  
t h e  j u r y  o n l y  o n  t h e  s t a t u t o r y  m i t i g a t i n g  
c i r c u m s t a n c e s .  Our r e v i e w  of t h e  r e c o r d  shows 
a  s c a n t  t w e l v e  p a g e s  d e v o t e d  t o  t h e  p r e s e n t a -  
t i o n  o f  e v i d e n c e  by b o t h  t h e  s t a t e  a n d  t h e  
d e f e n s e  a t  t h e  s e n t e n c i n g  p r o c e e d i n g .  More- 
o v e r ,  i n  a r g u i n g  t o  t h e  j u r y  d e f e n s e  c o u n s e l  
s t a t e d :  

A s  t h e  j u d g e  w i l l  e x p l a i n  t o  you,  t h e  law 
is  v e r y  s p e c i f i c  i n  s p e l l i n g  o u t  what you 
may c o n s i d e r  i n  making y o u r  d e c i s i o n .  You 
may n o t  g o  o u t s i d e  t h e  a g g r a v a t i n g  a n  



m i t i g a t i n g  c i r c u m s t a n c e s  i n  r e a c h i n g  y o u r  
d e c i s i o n  . . . But  y o u  may n o t  g o  o u t s i d e  
t h e  s p e c i f i c a l l y  e n u m e r a t e d  a g g r a v a t i n g  
and  m i t i g a t i n g  f a c t o r s .  

B e c a u s e  w e  would  r a t h e r  h a v e  t h i s  case s t r a i g h -  
t e n e d  o u t  now r a t h e r  t h a n ,  p o s s i b l y ,  i n  t h e  f a r  
f u t u r e  i n  a p o s t - c o n v i c t  i o n  p r o c e e d i n g ,  w e  
remand f o r  a complete new s e n t e n c i n g  p r o c e e d i n g  
b e f o r e  a n e w l y  e m p a n e l l e d  j u r y .  

L u c a s  v .  S t a t e ,  4 9 0  S o . 2 d  9 4 3  ( F l a .  1 9 8 6 ) .  To a n  i m p o r t a n t  

e x t e n t ,  t h i s  C o u r t ' s  r e s o l u t i o n  o f  M r .  A l d r i d g e ' s  claim s h o u l d  b e  

c o n t r o l l e d  b y  t h e  f o r t h c o m i n g  d e c i s i o n  b y  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  i n  H i t c h c o c k  v .  W a i n w r i g h t ,  N o .  8 5 - 6 7 5 6 ,  w h i c h  

p r e s e n t s  t h e  p rec i se  c o n s t i t u t i o n a l  i s s u e  p r e s e n t e d  h e r e  a n d  b y  

t h i s  C o u r t ' s  f o r t h c o m i n g  d e c i s i o n  i n  R i l e y  v .  W a i n w r i g h t ,  Case 

N o .  6 9 ,  9 5 3 ,  i n  w h i c h  it h a s  r e q u e s t e d  a d d i t i o n a l  b r i e f i n g  o n  t h e  

r e t r o a c t i v i t y  o f  L o c k e t t .  

A.  THE EMERGENCE OF LOCKETT I N  FLORIDA'S STATUTE 

1.  I n t r o d u c t i o n :  T h e  L o c k e t t  Mandate of I n d i v i d u a l i z e d  
C a p i t a l  Sentencing 

S i n c e  L o c k e t t ,  it h a s  become p l a i n  t h a t  t h e  most f u n d a m e n t a l  

E i g h t h  Amendment r e q u i r e m e n t  a p p l i c a b l e  t o  cap i t a l  s e n t e n c i n g  is 

t h a t  t h e  process f o r  s e l e c t i n g  t h o s e  who w i l l  d i e  m u s t  p r o v i d e  

f o r  re1 i a b l e  i n d i v i d u a l i z a t i o n .  L o c k e t t  i n v a l i d a t e d  a s t a t u t e  

t h a t  r e s t r i c t e d  t h e  i n d e p e n d e n t  c o n s i d e r a t i o n  o f  m i t i g a t i n g  

f a c t o r s  t o  a n a r r o w  s t a t u t o r y  l i s t ,  b e c a u s e  t h e  f a i l u r e  t o  weigh  

a l l  r e l e v a n t  i n d i v i d u a t i n g  c i r c u m s t a n c e s  c o n c e r n i n g  t h e  d e f e n d a n t  

a n d  h i s  crime c r e a t e d  t h e  c o n s t i t u t i o n a l l y  " u n a c c e p t a b l e "  " r i s k  

t h a t  t h e  d e a t h  p e n a l t y  w i l l  b e  imposed  i n  s p i t e  o f  f a c t o r s  which  



may c a l l  f o r  a l e s s  s e v e r e  p e n a l t y . "  L o c k e t t  v .  Oh io ,  438 U.S. a t  

6 0 5  ( p l u r a l i t y  o p i n i o n ) , 1 1  a n d  h a s  c o n s i s t e n t l y  demanded  

a d h e r e n c e  t o  t h e  L o c k e t t  p r i n c i p l e s .  l2 

T h e r e f o r e ,  t o d a y  " [ t l h e r e  is n o  d i s p u t i n g , "  S k i p p e r ,  106  

S .Ct .  a t  1670 ,  t h e  f o r c e  o f  t h e  c o n s t i t u t i o n a l  manda te .  "What is 

i m p o r t a n t  a t  t h e  s e l e c t i o n  s t a g e  is a n  i n d i v i d u a l i z e d  d e t e r m i n a -  

t i o n  on  t h e  b a s i s  o f  t h e  c h a r a c t e r  o f  t h e  i n d i v i d u a l  o f f e n d e r  and 

t h e  c i r c u m s t a n c e s  o f  t h e  crime." Zant  v .  S t e p h e n s ,  462 U.S. 862,  

879  ( 1 9 8 3 ) .  

2 ,  F l o r i d a ' s  R e s p o n s e  t o  Furman:  L i m i t i n g  H i t i g a t i o n  by 
S t a t u t e  

The c o n s t i t u t i o n a l  n e c e s s i t y  o f  i n d i v i d u a l i z e d  s e n t e n c i n g  i n  

c a p i t a l  c a s e s  was n o t ,  h o w e v e r ,  a l w a y s  so c l e a r .  The  n i n e  

s e p a r a t e  o p i n i o n s  i n  Furman v .  G e o r g i a ,  408 U.S. 2 3 8  ( 1 9 7 2 ) ,  

" [ p ]  r e d i c t a b l y  . . . e n g e n d e r e d  c o n f u s i o n  as  t o  what  was r e q u i r e d  

11 A l l  r e f e r e n c e s  t o  t h e  L o c k e t t  d e c i s i o n  h e r e i n  w i l l  b e  t o  t h e  
p r e v a i l i n g ,  p l u r a l i t y  o p i n i o n  u n l e s s  o t h e r w i s e  s t a t e d .  

l2 The C o u r t  h a s  a l so  found  c o n s t i t u t i o n a l  error where  a s t a t u t e  
was a p p l i e d  so as t o  p r e c l u d e  t h e  i n d e p e n d e n t  c o n s i d e r a t  i o n  
o f  m i t i g a t i n g  e v i d e n c e ,  E d d i n g s  v .  ~ k l a h o m a ,  4 5 5  U.S. 104  
( 1 9 8 2 ) ;  w h e r e  s t a t e  e v i d e n t i a r y  r u l e s  e x c l u d e d  s u c h  e v i -  
d e n c e ,  G r e e n  v .  G e o r g i a ,  442  U.S. 9 5  ( 1 9 7 9 ) ;  and where  t h e  
p r o f f e r e d  e v i d e n c e  was r e j e c t e d  a s  i r r e l e v a n t ,  S k i p p e r  v .  
S o u t h  C a r o l i n a ,  U.S. , 1 0 6  S . C t .  1 6 6 9  ( 1 9 8 6 ) .  S e e  
g e n e r a l l y  ~ n m u n d 7  ~ l o r i K  458  U,S. 7 8 2 ,  8 2 7 - 2 8  ( 1 9 8 2 )  
(OIConnor ,  J . ,  d i s s e n t i n g )  ( s u m m a r i z i n g  t h e  C o u r t ' s  d e c i s i o n s  
c o n c e r n i n g  t h e  m a n d a t e  o f  i n d i v i d u a l i z e d  c a p i t a l  s e n t e n c -  
i n g ) .  



i n  o r d e r  t o  i m p o s e  t h e  d e a t h  p e n a l t y  i n  a c c o r d  w i t h  t h e  E i g h t h  

Amendment ."  L o c k e t t ,  438  U.S. a t  5 9 9 . 1 3  S t a t e s  r e s p o n d e d  

d i f f e r e n t l y , 1 4  t h o s e  t h a t  c h o s e  " g u i d e d  d i s c r e t i o n "  s t a t u t e s  

were " [ c ]  o n f r o n t e d  w i t h  w h a t  r e a s o n a b l y  a p p e a r e d  t o  b e  t h e  

q u e s t i o n a b l e  c o n s t i t u t i o n a l i t y  o f  p e r m i t t i n g  d i s c r e t i o n a r y  

w e i g h i n g  o f  m i t i g a t i n g  f a c t o r s  a f t e r  Furman," L o c k e t t ,  438 U.S. 

a t  599  n . 7 ,  a n d  a s  a  c o n s e q u e n c e  some i n c l u d e d  p r o v i s i o n s  t o  

l i m i t  t h e  m i t i g a t i n g  f a c t o r s  t h a t  c o u l d  b e  c o n s i d e r e d .  - See ,  

e.g., L o c k e t t  - i d . ;  S t a t e  v .  Richmond, 144  A r i z .  186 ,  560 P.2d 41,  

50  ( 1 9 7 6 ) ,  c e r t .  d e n i e d ,  433 U.S. 915  ( 1 9 7 7 ) ;  S t a t e  v .  S i m a n t s ,  

1 9 7  Neb. 5 4 9 ,  250  N.W.2d 8 8 1 ,  8 8 9 ,  c e r t .  d e n i e d ,  434 U.S. 878 

( 1 9 7 7 ) ;  P e o p l e  v .  D i s t r i c t  C o u r t ,  586  P.2d 3 1 ,  3 3  (Colo.  

1 9 7 8 )  .I5 

1 3  F l o r i d a  f a r e d  no b e t t e r  t h a n  o t h e r  o b s e r v e r s  i n  i n t e r p r e t i n g  
Fu rman .  S e e  D o n a l d s o n  v .  S a c k ,  2 6 5  So .2d  4 9 9 ,  5 0 6  ( ~ l a l  
1 9 7 2 )  ( R o b e r t s ,  C . J . ,  c o n c u r r i n g )  ("I h a v e  c a r e f u l l y  r e a d  and 
c o n s i d e r e d  t h e  n i n e  s e p a r a t e  o p i n i o n s  [ i n  Furman] and am n o t  
y e t  c e r t a i n  what  r u l e  o f  l aw,  i f  a n y ,  was announced t h a t  h a s  
t h e  s u p p o r t  o f  t h e  m a j o r i t y  o f  t h e  C o u r t " ) .  The  l e g a l  
a d v i s o r s  t o  t h e  F l o r i d a  G o v e r n o r ' s  committee s t u d y i n g  c a p i t a l  
p u n i s h m e n t  e x p r e s s e d  s i m i l a r  v i e w s .  E h r h a r d t ,  H u b b a r t ,  
L e v i n s o n ,  smiley,  & W i l l s ,  The F u t u r e  o f  C a p i t a l  Punishment  
i n  F l o r i d a :  A n a l y s i s  and  Recommendations,  64 J. C r i m .  L. & 
C r i m i n o l o g y  2 ,  3  ( 1 9 7 3 )  ( h e r e i n a f t e r  c i t e d  a s  " E h r h a r d t ,  e t  
a l . " ) .  

l4 S e e  g e n e r a l l y  Note,  D i s c r e t i o n  and t h e  C o n s t i t u t i o n a l i t y  o f  
t h e  N e w  D e a t h  P e n a l t v  S t a t u t e s .  8 7  H a r v .  L .  Rev .  1 6 9 0 .  

1 5  One f a c t o r  t h a t  i n f l u e n c e d  some s t a t e s  t o  r e s t r i c t  t h e  
c i r c u m s t a n c e s  which c o u l d  b e  c o n s i d e r e d  i n  m i t i g a t i o n  was 
t h a t  s e v e r a l  o f  t h e  s t a t u t e s  s t r i c k e n  a l o n g  w i t h  Furman had 
c o n t a i n e d  p r o v i s i o n s  f o r  and l i s t s  o f  m i t i g a t i n g  f a c t o r s ,  b u t  
t h e s e  " l i s t s "  were open-ended  and n o n e x c l u s i v e .  S e e ,  g., 
D e l g a d o  v .  C o n n e c t i c u t ,  4 0 8  U.S. 940  ( 1 9 7 2 ) .  From t h e s e  
d e c i s i o n s  c o m m e n t a t o r s  c o n c l u d e d  t h a t  w h i l e  t h e r e  must  b e  
n a r r o w  c a t e g o r i e s  o f  a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m -  
s t a n c e s ,  t h e y  m u s t  b e  e x c l u s i v e  so  a s  t o  meet t h e  r e q u i r e -  
m e n t s  o f  Furman. - S e e  Note, D i s c r e t i o n  and t h e  C o n s t i t u t i o n -  



( a )  The 1972 F lor ida  S t a t u t e  

F l o r i d a  was among  t h o s e  s t a t e s  t h a t  f o l l o w e d  t h e  " r e a s o n -  

a b l e "  v i e w  t h a t  F u r m a n  r e q u i r e d  r e s t r i c t i o n  o f  m i t i g a t i n g  

f a c t o r s .  P r i o r  t o  Furman,  i n  March,  1 9 7 2 ,  t h e  F l o r i d a  L e g i s l a t -  

u r e  h a d  e n a c t e d  a new c a p i t a l  s e n t e n c i n g  s t a t u t e  w h i c h  p r o v i d e d  a 

b i f u r c a t e d  t r i a l  a n d  " c o n t a i n e d  l i s ts  o f  a g g r a v a t i n g  and  m i t i g a t -  

i n g  c i r c u m s t a n c e s ,  b u t  o n l y  a s  g u i d e l i n e s  f o r  ma t t e r s  t o  b e  

c o n s i d e r e d  d u r i n g  t h e  s e n t e n c i n g  p r o c e e d i n g .  " 1 6  Furman s u p e r -  

v e n e d  a n d  t h i s  s t a t u t e  was n e v e r  u s e d .  I n  t h e  m o n t h s  a f t e r  

F u r m a n ,  a m a n d a t o r y  s e n t e n c i n g  s c h e m e  was s e r i o u s l y  c o n s i d -  

e r e d , 1 7  b u t  a f t e r  i n t e n s e  d e b a t e  o v e r  t h e  m e a n i n g  o f  Furman,  t h e  

F l o r i d a  L e g i s l a t u r e  c h o s e  t h e  G o v e r n o r ' s  proposal, c o n s i s t i n g  o f  

a l i t y  o f  t h e  N e w  D e a t h  P e n a l t y  S t a t u t e s ,  8 7  H a r v .  L. Rev. 
1 6 9 0 ,  1 6 9 8 - 9 9  ( 1 9 7 4 ) ;  Note, F l o r i d a ' s  L e g i s l a t i v e  a n d  
J u d i c i a l  R e s p o n s e s  t o  F u r m a n  v .  G e o r g i a :  An A n a l y s i s  a n d  
C r i t i c i s m .  2 F l a .  S t .  U.L. R e v .  1 0 8 .  1 3 2 - 3 3  ( 1 9 7 4 1 :  Note. ~ ~ 

F l o r i d a   bath penal ty~:  A Lack  of  ~ i s c L e t i o n ? ,  28  U .  Miami L: 
Rev.  7 2 3 ,  724  & n .12  ( 1 9 7 4 ) .  

l6 E h r h a r d t  & L e v i n s o n ,  F l o r i d a ' s  L e g i s l a t i v e  R e s p o n s e  t o  
F u r m a n :  An E x e r c i s e  i n  F u t i l i t y ? ,  6 4  J. Cr im.  L. & Criminal- 
o g y  1 0  ( 1 9 7 3 )  ( h e r e i n a f t e r  c i t e d  a s  E h r h a r d t  & L e v i n s o n ) .  
F l o r i d a ' s  h i s t o r y  t h e r e f o r e  s t r i k i n g l y  p a r a l l e l s  t h a t  o f  
O h i o .  B o t h  l e g i s l a t u r e s  were i n  a s i m i l a r  p o s t u r e  a t  t h e  
t ime F u r m a n  was a n n o u n c e d ;  b o t h ,  a s  w i l l  b e  s h o w n  i n f r a ,  
r e a c t e d  t o  F u r m a n  b y  m a k i n g  t h e  l i s t s  o f  a g g r a v a t i n g  a n d  
m i t i g a t i n g  c i r c u m s t a n c e s  e x c l u s i v e .  O h i o ' s  h i s t o r y  i s  
r e v i e w e d  i n  L o c k e t t ,  438 U . S .  a t  5 9 9  n .7 .  

l7 T h i s  proposal  was v i g o r o u s l y  a d v o c a t d  b y  t h e  A t t o r n e y  
G e n e r a l .  See E h r h a r d t ,  e t .  a l ,  a t  3  & n . 7 ;  E h r h a r d t  & 
L e v i n s o n ,  a t  1 2  n .28 .  



a  m o d i f i e d  v e r s i o n  o f  t h e  Model P e n a l  Code.18 The s t a t u t e  t h a t  

e m e r g e d  r e s t r i c t e d  d i s c r e t i o n  by  l i s t i n g  c e r t a i n  e x c l u s i v e  

a g g r a v a t i n g  a n d  m i t i g a t i n g  f a c t o r s .  T h e  s t a t u t e ' s  p l a i n  terms 

1 8  A d e t a i l e d  c o n t e m p o r a n e o u s  a n a l y s i s  o f  t h e  l e g i s l a t i v e  
h i s t o r y  c o n c e r n i n g  t h e  p a s s a g e  o f  F l o r i d a ' s  c a p i t a l  s e n t e n c -  
i n g  s t a t u t e  is  p r e s e r v e d  i n  E h r h a r d t  & Lev inson ,  s u p r a .  An 
o v e r v i e w  o f  t h a t  h i s t o r y  d e m o n s t r a t e s  t h a t  t h e  s t a t u t e  t h a t  
e m e r g e d  r e s t r i c t e d  c o n s i d e r a t i o n  o f  m i t i g a t i n g  f a c t o r s  
e x c l u s i v e l y  t o  t h e  s t a t u t o r y  l i s t .  The G o v e r n o r ' s  p r o p o s a l  
w i t h  m i n o r  c h a n g e s  was  t h e  o n e  t h a t  f i n a l l y  p a s s e d .  Of 
r e l e v a n c e  h e r e ,  t h a t  p r o p o s a l  r e s t r i c t e d  a g g r a v a t i n g  and  
m i t i g a t i n g  f a c t o r s  s t r i c t l y  t o  t h o s e  l i s t e d  i n  t h e  s t a t u t e .  
The  G o v e r n o r ' s  p a n e l  o f  l e g a l  a d v i s o r s  had o p i n e d  t h a t :  " I n  
o r d e r  t o  s t a n d  a n y  c h a n c e  o f  s a t i s f y i n g  c o n s t i t u t i o n a l  
r e q u i r e m e n t s ,  s t a t u t o r y  [ a g g r a v a t i n g  and m i t i g a t i n g ]  g u i d e -  
l i n e s  must  e v i d e n t l y  b e  made o b l i g a t o r y  r a t h e r  t h a n  m e r e l y  
a d v i s o r y ,  o t h e r w i s e  t h e  s e n t e n c e  c a n  s t i l l  be  imposed i n  a  
c o m p l e t e l y  c a p r i c i o u s  and  a r b i t r a r y  m a n n e r . "  E h r h a r d t ,  e t  
a l . ,  a t  5 .  I n  t h e  " w h i r l - w i n d  f o u r  day  s p e c i a l  s e s s i o n "  o f  
t h e  F l o r i d a  L e g i s l a t u r e ,  E h r h a r d t  & L e v i n s o n ,  a t  2 1 ,  t h r e e  
p r o p o s a l s  were a c t e d  upon .  A House  committee p a s s e d  a  
m a n d a t o r y  c a p i t a l  s e n t e n c i n g  b i l l ,  i d .  a t  1 3 - 1 4 .  The  
G o v e r n o r '  s p r o p o s a l ,  r e s t r i c t i n g  a g g r a v a t i n g  and m i t i g a t i n g  
f a c t o r s  t o  t h g  s t a t u t o r y  l i s t  a n d  a l s o  p r o v i d i n g  f o r  a  
t h r e e -  j udge  s e n t e n c i n g  p a n e l  r a t h e r  t h a n  a  j u r y ,  was o f f e r e d  
and approved  ( u n a n i m o u s l y )  a s  a n  amendment t o  t h e  House b i l l .  
I d .  a t  1 4  & n.48. The F l o r i d a  S e n a t e  p a s s e d  a  s i m i l a r  b i l l ,  - 
e x c e p t  t h a t  i t  d i d  n o t  l i m i t  a g g r a v a t i n g  a n d  m i t i g a t i n g  
c i r c u m s t a n c e s  t o  t h e  s t a t u t o r y  l i s t ,  a n d  i t  a l s o  p r o v i d e d  
t h a t  t h e  j u r y  w a s  t o  b e  i n v o l v e d  i n  s e n t e n c i n g .  I d .  a t  
1 4 - 1 5 .  A t  t h e  c o n f e r e n c e  committee o n  t h e  e v e n i n g o f  t h e  
l a s t  day  o f  t h e  S p e c i a l  S e s s i o n ,  a  c o m p r o m i s e  was  r e a c h e d .  
T h e  l i m i t a t i o n  o n  a g g r a v a t i n g  a n d  m i t i g a t i n g  f a c t o r s  was 
r e t a i n e d  from t h e  House b i l l ,  and t h e  p r o v i s i o n  f o r  t h e  j u r y  
f rom t h e  S e n a t e  b i l l  was i n c l u d e d  ( t h o u g h  o n l y  i n  a n  a d v i s o r y  
r o l e ) .  I d .  a t  1 5 .  A c c o r d i n g l y ,  II [ t ]  h e  f i n a l  s t a t u t e  . . . 
adopted- the  l i m i t a t i o n s  [ o n  a g g r a v a t i n g  a n d  m i t i g a t i n g  
f a c t o r s ]  o f  t h e  G o v e r n o r ' s  b i l l . "  I d .  a t  1 5  n.56.  Ano the r  
a n a l y s i s  o f  t h e  F l o r i d a  l e g i s l a t i v e  h i s t o r y ,  l i k e w i s e ,  f i n d s  
t h a t  " t h e  b i l l  t h a t  was e n a c t e d  a s  t h e  1 9 7 2  d e a t h  p e n a l t y  
s t a t u t e  i n c o r p o r a t e d  t h e  H o u s e ' s  o r i g i n a l  i n t e n t i o n  t o  
res t r ic t  m i t i g a t i n g  c i r c u m s t a n c e s  t o  t h e  f a c t o r s  e n u m e r a t e d  
i n  t h e  s t a t u t o r y  l i s t . ' '  H e r t z  & Weisberg ,  I n  M i t i g a t i o n  o f  
t h e  P e n a l t y  o f  D e a t h :  L o c k e t t  v .  O h i o  a n d  t h e  C a p i t a l  
D e f e n d a n t '  ; R i g h t  t o  c o n s i d e r a t  i o n  o f  M i t i g a t i n g  ~ i ; c u m -  
s t a n c e s ,  69 C a l i f .  L.  Rev. 317, 358 n.199 ( 1 9 8 1 ) .  



m a n d a t e d  t h a t  t h e  j u r y  and judge  d e t e r m i n e  f i r s t  w h e t h e r  " s u f f  i- 

c i e n t  a g g r a v a t i n g  c i r c u m s t a n c e s  e x i s t  - a s  enumera ted  i n  subsec -  

t i o n  [ ( 5 )  1 " and w h e t h e r  " s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  e x i s t  

a s  e n u m e r a t e d  i n  s u b s e c t i o n  [ ( 6 )  ] " ; t h e n ,  " [ b ]  a s e d  o n  t h e s e  - 
c o n s i d e r a t i o n s ,  w h e t h e r  t h e  d e f e n d a n t  s h o u l d  be  s e n t e n c e d  t o  l i f e  

o r  d e a t h . "  SS 9 2 1 . 1 4 1  ( 2 )  and ( 3 ) ,  --  F l a .  S t a t .  ( 1 9 7 3 )  ( e m p h a s i s  

s u p p l i e d ) .  I n  l i s t i n g  t h e  a g g r a v a t i n g  a n d  m i t i g a t i n g  f a c t o r s  

t h a t  c o u l d  b e  c o n s i d e r e d ,  t h e  L e g i s l a t u r e  s a i d  t h a t  b o t h  were 

" l i m i t e d  t o "  t h o s e  l i s t e d  i n  t h e  s t a t u t e .  Through a n  u n d e t e c t e d  

t r a n s c r i p t i o n  e r r o r  i n  t h e  h u r r i e d  s p e c i a l  s e s s i o n ,  t h e  w o r d s  

" l i m i t e d  t o "  were i n a d v e r t e n t l y  d r o p p e d  f r o m  t h e  s e p a r a t e  

s u b s e c t i o n  1 i s t  i n g  m i t i g a t i n g  f a c t o r s .  - S e e  H e r t z  & Weisberg ,  a t  

358 11.199. N e v e r t h e l e s s ,  t h e  s t a t u t e ' s  embodiment of  t h e  " r eason-  

a b l e "  v i e w  t h a t  Furman r e q u i r e d  m i t i g a t i o n  t o  b e  l i m i t e d  was  

c l e a r ,  f o r  i n  a c t u a l l y  d e t e r m i n i n g  t h e  s e n t e n c e  t h e  j u r y  a n d  

judge  were e x p l i c i t l y  r e s t r i c t e d  to  c o n s i d e r a t i o n  o f  t h e  f a c t o r s  

" a s  e n u m e r a t e d "  i n  t h e  s t a t u t e .  " T h u s  t h e  e n u m e r a t e d  ci rcum- 

s t a n c e s  a r e  i n t e n d e d  t o  b e  t h e  e x h a u s t i v e  l i s t  o f  s e n t e n c i n g  

c o n s i d e r a t i o n s .  "19 

l9 Note,  F l o r  i d a t  s L e g i s l a t i v e  and J u d i c i a l  Responses  t o  Furman 
v .  G e o r g i a :  An A n a l y s i s  and C r i t i c i s m ,  2  F l a .  S t .  U.L. Rev. 
1 0 8 ,  1 3 9  ( 1 9 7 4 ) .  T h e  t r a n s c r i p t i o n  error r e s u l t i n g  i n  t h e  
l a c k  o f  p a r a l l e l  l a n g u a g e  i n  t h e  l i s t s  o f  a g g r a v a t i n g  a n d  
m i t i g a t i n g  f a c t o r s  was t h u s  a p p a r e n t l y  u n n o t i c e d  o r  a t  l e a s t  
n o t  s e e n  a s  h a v i n g  any s i g n i f i c a n c e  by  t h e  c o m m e n t a t o r s  a t  
t h e  t i m e .  I t  i s  n o t  m e n t i o n e d  i n  t h e  E h r h a r d t  & Levinson  
t r e a t i s e  c o n t e m p o r a n e o u s l y  a n a l y z i n g  t h e  new s t a t u t e .  
I n s t e a d  t h e y  e m p h a s i z e d  t h a t  t h e  " f i n a l  s t a t u t e  . . . adop ted  
t h e  l i m i t a t i o n s  o f  t h e  G o v e r n o r ' s  b i l l , "  i d .  a t  1 5  n.54,  and 
c o n t r a s t e d  t h e  March, 1972 l aw  t h a t  used  a T i s t  o f  m i t i g a t i n g  
c i r c u m s t a n c e s  " o n l y  a s  g u i d e l i n e s "  w i t h  t h e  "new l a w "  w h e r e  
" s t a t u t o r y  1 ists o f  a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  
a r e  i n t e n d e d  t o  na r row t h e  s c o p e  o f  d i s c r e t i o n  i n  m a k i n g  t h e  
l i f e - o r - d e a t h  d e c i s i o n . "  I d .  a t  1 7  ( f o o t n o t e  o m i t t e d ) .  See  
a l s o  Note, D i s c r e t i o n  and-the C o n s t i t u t i o n a l i t y  o f  t h e  New 



b. I m p l e m e n t a t i o n  of t h e  s t a t u t e  by t h e  F l o r i d a  
c o u r t  

The  s t a t u t e  was f i r s t  c o n s t r u e d  i n  t h e  s e m i n a l  case o f  S t a t e  

v .  D i x o n ,  2 8 3  S o . 2 d  1 ( F l a .  1 9 7 3 ) ,  w h i c h  e m p h a s i z e d  t h a t  i t s  

p r i m a r y  m e c h a n i s m  f o r  s a t i s f y i n g  Furman  was t h e  i t e m i z a t i o n  o f  

s p e c i f i c  a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s  so  a s  t o  

r e s t r a i n  s e n t e n c i n g  d i s c r e t i o n .  The o p i n i o n  r e f e r r e d  f r e q u e n t l y  

a n d  i n v a r i a b l y  t o  " t h e "  m i t i g a t i n g  c i r c u m s t a n c e s  c i t i n g  t h e  

s t a t u t o r i l y  e n u m e r a t e d  f a c t o r s .  F o r  e x a m p l e ,  t h e  c o u r t  s p o k e  o f  

" t h e  m i t i g a t i n g  c i r c u m s t a n c e s  p r o v i d e d  i n  - -  F l a .  S t a t .  9 2 1 . 1 4 1 ( 7 ) ,  

F .S .A."  i n  d e s c r i b i n g  how t h e  s e n t e n c e  was t o  b e  d e c i d e d .  283  

So .2d  a t  9 .  The d i s s e n t  l i k e w i s e  s p e c i f i c a l l y  n o t e d  t h e  l i m i t a -  

t i o n  o n  c o n s i d e r a t i o n  o f  m i t i g a t i n g  c i r c u m s t a n c e s  t o  t h o s e  

c o n t a i n e d  i n  t h e  s t a t u t e .  - Id.  a t  1 7  ( E r v i n ,  J., d i s s e n t i n g ) . I 0  

D e a t h  P e n a l t y  S t a t u t e s ,  8 7  H a r v .  L.  Rev. 1 6 9 0 ,  1 7 0 4  ( 1 9 7 4 )  
( d e s c r i b i n g  F l o r i d a ' s  s t a t u t e  a s  o n e  w h i c h  " c o n t r o l .  [ s ]  t h e  
s e n t e n c e r ' s  d i s c r e t i o n  b y  d e l i m i t i n g  t h e  m i t i g a t i n g  f a c t o r s  
w h i c h  i t  may c o n s i d e r ,  '' ( e m p h a s i s  s u p p l i e d )  ) ; V a n c e ,  T h e  
D e a t h  p e n a l t y  A f t e r  ~ u r m a n ,  4 8  Notre--~ame Law. 8 5 0 ,  860 
( 1 9 7 3 )  ( " T h e  F l o r i d a  s t a t u t e  s e t s  u p  e x a c t i n q  q u i d e l i n e s  . . - - 
w h e r e  t h e  d e a t h  p e n a l t y  is a p p l i c a b l e  -- i n c l u d i n g  s t a t u t o r y  
m i t i g a t i n g  a n d  a g g r a v a t i n g  f a c t o r s "  ) . 

2 0  -- See a l s o  A l f o r d  v .  S t a t e ,  3 0 7  S o . 2 d  4 3 3 ,  4 4 4  ( F l a .  1 9 7 5 )  
( " t h e  most i m ~ o r t a n t  s a f e c r u a r d  D r o v i d e d  b v  F l a .  S t a t .  B 

A -  - 
9 2 1 . 1 4 1 ,  F . S . A . ,  i s  t h e  G r o p o u 6 d i n g  o f  a g g r a v a t i n g  a n i  
m i t i g a t i n g  c i r c u m s t a n c e s  w h i c h  -- m u s t  b e  d e t e r m i n a t i v e  -- o f  t h e  
s e n t e n c e  imposed . "  ( e m p h a s i s  s u p p l i e d ) ) .  T h i s  r e s t r i c t i o n  t o  
a s t a t u t o r y  l i s t  of m i t i g a t i n g  f a c t o r s  was a l s o  s e e n  f r o m  
S t a t e  v .  ~ i x o n ,  s u p r a ,  by  c o m m e n t a t o r s .  Note,  F l o r i d a ' s  
L e g i s l a t i v e  and  J u d i c i a l  R e s p o n s e s  t o  Furman v .  G e o r g i a :  An 
A n a l v s i s  a n d  C r i t i c i s m .  2  F l a .  S t .  U.L. Rev. 1 0 8 .  1 2 9  ( 1 9 7 4 ) :  
Not;, D i s c r e t i o n  a n d  . t h e  C o n s t i t u t i o n a l i t y  o f  t h e  Ne" ~ e a t h  
P e n a l t y  S t a t u t e s ,  8 7  H a r v .  L. Rev.  1 6 9 0 ,  1 6 9 8 ,  1 7 0 6  ( 1 9 7 4 ) ;  
C o m m e n t ,  R e s u r r e c t i o n  of t h e  D e a t h  P e n a l t y :  The V a l i d i t y  o f  
A r i z o n a ' s  R e s p o n s e  t o  Furman v .  G e o r g i a ,  1 9 7 4  A r i z .  S t .  L.J .  
257 ,  280-81,  293-94. 



D i x o n ' s  u n d e r s t a n d i n g  o f  t h e  e x c l u s i v e  n a t u r e  o f  t h e  s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  c o n t i n u e d  t o  be r e f l e c t e d  i n  t h e  c o u r t ' s  

o p i n i o n s .  21  

T h i s  C o u r t ' s  n e x t  e x p r e s s  pronouncement  on  t h e  s u b j e c t  came 

i n  1 9 7 6 .  A f e w  d a y s  a f t e r  P r o f f i t t  i t  s q u a r e l y  f a c e d  t h e  

q u e s t  i o n  w h e t h e r  t h e  s t a t u t e  p e r m i t t e d  c o n s i d e r a t i o n  o f  e v i d e n c e  

o f  n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  and s a i d  w i t h  uncommon c l a r i t y  

t h a t  t h e  s t a t u t e  s t r i c t l y  b a r r e d  s u c h  c o n s i d e r a t i o n .  Cooper v .  

S t a t e ,  336  S o . 2 d  1 1 3 3  ( F l a .  1 9 7 6 ) ,  c e r t .  d e n i e d ,  431  U.S. 925 

( 1 9 7 7 ) .  I n  C o o p e r  t h e  F l o r i d a  c o u r t  a f f i r m e d  t h e  e x c l u s i o n  o f  

m i t i g a t i n g  e v i d e n c e  ( s t a b l e  e m p l o y m e n t  r e c o r d )  b e c a u s e :  " t h e  

L e g i s l a t u r e  c h o s e  t o  l i s t  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  w h i c h  i t  

j u d g e d  t o  b e  r e l i a b l e  ... a n d  w e  a r e  n o t  f r e e  t o  e x p a n d  t h a t  

l i s t . "  - I d .  a t  1 1 3 9 .  I t  s t r e s s e d  t h e  c l a r i t y  o f  t h e  s t a t u t o r y  

l a n g u a g e  r e s t r i c t i n g  c o n s i d e r a t i o n  o f  m i t i g a t i n g  f a c t o r s  t o  t h o s e  

" a s  e n u m e r a t e d "  i n  t h e  s t a t u t e ' s  l i s t ,  e m p h a s i z i n g  t h a t  t h e s e  

were " w o r d s  o f  m a n d a t o r y  l i m i t a t i o n . "  - I d .  a t  1 1 3 9  n .7 .  I t  

e x p l a i n e d ,  c o n s i s t e n t  w i t h  t h e  l e g i s l a t u r e ' s  " r e a s o n a b l e "  v iew,  

t h a t  s u c h  a  r e s u l t  was  r e q u i r e d  b y  Furman: " T h i s  [ho ld ing . ]  may 

21  - S e e  A l f o r d  v .  S t a t e ,  307  So.2d a t  444 ( t h e  s t a t u t o r y  a g g r a -  
v a t i n q  a n d  m i t i q a t i n g  f a c t o r s  "must  b e  d e t e r m i n a t i v e  o f  t h e  
s e n t e i c e  imposed"; ;later v .  S t a t e ,  316 So.2d 539,  540 ( F l a .  
1 9 7 5 )  ( q u o t i n g  t r i a l  c o u r t  o r d e r  t h a t  t h e  j udge  " c o n s i d e r e d  
t h e  i t e m i z e d  p o i n t s  f o r  c o n s i d e r a t i o n  i n  a g g r a v a t i o n  a n d  i n  
m i t i g a t i o n  s e t  f o r t h  i n  [ s t a t u t e ]  " ) ;  S o n g e r  v .  S t a t e ,  322 
So .2d  4 8 1 ,  484 ( F l a .  1 9 7 5 )  ( r e v i e w i n g  t h e  d e a t h  s e n t e n c e  by 
" r e l a t i n g  t h e  s t a t u t o r i l y  enumera t ed  m i t i g a t i n g  c i r c u m s t a n c e s  
t o  t h e  i n s t a n t  c a s e "  ( f o o t n o t e  c i t i n g  s t a t u t e  o m i t t e d ) ) ;  
Henry v .  S t a t e ,  328 So.2d 430, 431 ( F l a .  1 9 7 6 )  ( q u o t i n g  t r i a l  
c o u r t  o r d e r  t h a t  t h e  j u d g e  " c o n s i d e r e d  t h e  i t e m i z e d  p o i n t s  
f o r  c o n s i d e r a t i o n  i n  a g g r a v a t i o n  and i n  m i t i g a t i o n  s e t  f o r t h  
i n  [ s t a t u t e ] " ) ;  Miller v. S t a t e ,  332 So.2d 65 ,  66 ( F l a .  1976)  
( s a m e ) .  



a p p e a r  t o  b e  n a r r o w l y  h a r s h ,  b u t  u n d e r  Furman u n d i s c i p l i n e d  

d i s c r e t i o n  i s  a b h o r r e n t  w h e t h e r  o p e r a t i n g  f o r  o r  a g a i n s t  t h e  

d e a t h  p e n a l t y . "  - I d .  ( e m p h a s i s  i n  o r i g i n a l )  . 2 2  A c c o r d i n g l y ,  

" [ t ]  h e  s o l e  i s s u e  i n  a  s e n t e n c i n g  h e a r i n g  under  S e c t i o n  921.141, 

F l o r i d a  S t a t u t e s  ( 1 9 7 5 ) ,  is t o  examine i n  each  c a s e  t h e  i t e m i z e d  

a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s .  E v i d e n c e  c o n c e r n i n g  

o t h e r  m a t t e r s  h a v e  ( s i c )  - n o  p l a c e  i n  t h a t  p r o c e e d i n g . "  - I d .  a t  

1139 ( e m p h a s i s  s u p p l i e d ) .  

T h e r e a f t e r ,  t h e  F l o r i d a  Supreme C o u r t ' s  o p i n i o n s  c o n t i n u e d  

t o  r e f l e c t  t h i s  " n a r r o w l y  h a r s h "  "mandatory  l i m i t a t i o n "  c o n f i n i n g  

c o n s i d e r a t i o n  o f  m i t i g a t i n g  f a c t o r s  t o  t h e  s t a t u t o r y  " l i ~ t . " ~ 3  

I t  was n o t  u n t i l  a f t e r  L o c k e t t  t h a t  a n o t h e r  v iew was r e c o g n i z e d .  

2 2  I t  i s  r e l e v a n t  t o  n o t e  a g a i n  t h a t  t h e  l e g a l  a d v i s o r y  c o m m i t -  
tee t o  t h e  F l o r i d a  Governor ,  whose b i l l  e v e n t u a l l y  p r e v a i l e d ,  
had o p i n e d  t h a t  " [ i ] n  o r d e r  t o  s t a n d  any  chance  o f  s a t i s f y i n g  
c o n s t i t u t i o n a l  r e q u i r e m e n t s ,  s t a t u t o r y  [ a g g r a v a t i n g  a n d  
m i t i g a t i n g ]  g u i d e 1  i n e s  m u s t  b e  made o b l i g a t o r y  r a t h e r  t h a n  
m e r e l y  a d v i s o r y . "  E h r h a r d t ,  e t .  a l ,  a t  5  ( e m p h a s i s  s u p -  
p l i e d ) .  

23 - S e e ,  - e . g . ,  Adams v .  S t a t e ,  3 4 1  S o . 2 d  7 6 5 ,  769  ( F l a .  1977)  
( " n o n e  o f  t h e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  were shown 
t o  e x i s t "  ( e m p h a s i s  s u p p l i e d )  ) ; K n i g h t  v .  S t a t e ,  338 So.2d 
2 0 1 ,  205  ( F l a .  1 9 7 6 )  ( " c o n s i d e r a t i o n  o f  t h e  e n u m e r a t e d  
a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s  s u p p o r t  . . . d e a t h "  
( e m p h a s i s  s u p p l i e d )  ) ; F u n c h e s s  v .  S t a t e ,  341 So. 2d 762, 763 
( F l a .  1 9 7 7 )  ( " t r i a l  j udge  c a r e f u l l y  e v a l u a t e d  i n  d e t a i l  e a c h  
o f  t h e  m i t i g a t i n g  and e a c h  o f  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  
s e t  o u t  i n  - s e c t i o n  921.141" ( e m p h a s i s  s u p p l i e d )  ) ; B a r c l a y  v .  --- 
S t a t e ,  3 4 3  So .2d  1 2 6 6 ,  1 2 7 0  ( F l a .  1 9 7 7 )  ( " t h e  j u d g e  ... 
m e t i c u l o u s l y  i d e n t i f i e d  i n  w r i t i n g  e a c h  a g g r a v a t i n g  a n d  
m i t i g a t i n g  c i r c u m s t a n c e  l i s t e d  -- i n  t h e  d e a t h  p e n a l t y  s t a t u t e "  
( e m p h a s i s  s u p p l i e d ) ) ;  H a r v a r d  v .  S t a t e ,  375 So.2d 833,  835 
1 F l a .  1 9 7 8  1 1 "The r e c o r d  d i s c l o s e s  n o  m i t i s a t i n s  f a c t o r s  
;ecognized  & t h e  s t a t u t e "  ( e m p h a s i s  s c p l i e d ) j .  

.. 



3.  The P r e - L o c k e t t  F l o r i d a  s t a t u t e  was u n c o n s t i t u t i o n a l  

A s t a t e  c o u r t  i s ,  o f  c o u r s e ,  f r e e  t o  i n t e r p r e t  s t a t e  

s t a t u t e s  a s  i t  p l e a s e s .  B u t  t h i s  C o u r t ' s  i n t e r p r e t a t i o n  o f  

9 2 1 . 1 4 1  h a s  r e c e n t l y  u n d e r t a k e n  a  t r e m e n d o u s  s h i f t .  - S e e  

H a r v a r d ,  L u c a s .  T h i s  c a n n o t  s p e a k  j u s t  t o  t h e  f u t u r e .  A s t a t e  

c o u r t  c a n n o t  unmake h i s t o r y  by r e w r i t i n g  it .  Thus,  t h e  "remark-  

a b l e  j o b  o f  p l a s t i c  s u r g e r y "  t h e  S o n g e r  c o u r t  p e r f o r m e d  on t h e  

s t a t u t e  and on  i ts own p r i o r  c o n s t r u c t i o n  o f  t h e  s t a t u t e  d o e s  n o t  

" s e r v e [ ]  t o  restore c o n s t i t u t i o n a l  v a l i d i t y "  t o  s e n t e n c e s  imposed 

u n d e r  t h e  e a r l i e r ,  u n c o n s t i t u t i o n a l  p r o c e d u r e . 2 4  S h u t t l e s w o r t h  

v .  B i r m i n g h a m ,  394  U.S. 1 4 7 ,  1 5 3 ,  1 5 5  ( 1 9 6 9 ) .  For  a  time, t h i s  

C o u r t ' s  d e c i s i o n s  i n  p o s t - c o n v i c t i o n  c a s e s  r a i s i n g  L o c k e t t  c l a i m s  

were c o n s i s t e n t  o n l y  i n  d e n y i n g  re1 i e f  under  a l l  c i r c u m s t a n c e s :  

The C o u r t  h e l d  o n  a  ca se -by -case  b a s i s  t h a t  L o c k e t t  e i t h e r  had o r  

h a d  n o t  c h a n g e d  F l o r i d a ' s  l a w  d e p e n d i n g  upon t h e  r e s u l t s  t h a t  

w o u l d  f l o w  f r o m  t h e s e  r e s p e c t i v e  c o n c l u s i o n s .  2 5  I t  i s  o n l y  

w i t h i n  t h e  l a s t  y e a r ,  a f t e r  t h e  E l e v e n t h  C i r c u i t ' s  -- e n  b a n c  

24 I t  is s e l f - e v i d e n t  t h a t  t h e  F l o r i d a  s t a t u t e  a s  i n t e r p r e t e d  i n  
C o o p e r ,  w i t h  i t s  " n a r r o w l y  h a r s h "  "mandatory  l i m i t a t i o n "  to  
a n  u n e x p a n d a b l e  s t a t u t o r y  " l i s t "  o f  m i t i g a t i n g  f a c t o r s  is 
i n d i s t i n g u i s h a b l e  f r o m  t h e  O h i o  s t a t u t e  s t r u c k  down i n  
L o c k e t t .  

25  Compare  Muhammad v .  S t a t e ,  426  So .2d  5 3 3 ,  5 3 8  ( F l a .  1 9 8 3 )  
( t r i a l  c o u n s e l  c o u l d  n o t  be  " e x p e c t e d  t o  p r e d i c t  t h e  d e c i s i o n  
i n  L o c k e t t  v .  O h i o " ) ;  J a c k s o n  v .  S t a t e ,  438 So.2d 4 ,  6  ( F l a .  
1 9 8 3 )  ( c o u n s e l '  s b e l i e f  t h a t  " h e  c o u l d  n o t  p r e s e n t  e v i d e n c e  
o f  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  ... was  e n t i r e l y  
r e a s o n a b l e " ) ,  w i t h ,  cooper  11, 437  So.2d a t  1072  ( " ~ o c k e t t  
d i d  n o t  change  t h e  l a w  o f  F l o r i d a " ) .  



d e c i s i o n s  i n  H i t c h c o c k  v .  W a i n w r i g h t ,  770 F.2d 1514  ( l l t h  C i r .  

1 9 8 5 )  a n d  S o n g e r  v .  W a i n w r i g h t ,  769 F.2d 1488  ( l l t h  C i r .  1 9 8 5 ) ,  

t h a t  t h i s  c o u r t  h a s  d i r e c t l y  a d d r e s s e d  t h e  p rob lem.  

I n  H a r v a r d  v .  S t a t e ,  4 8 6  So .2d  5 3 7  ( F l a .  1 9 8 6 ) ,  t h e  t r i a l  

j u d g e  (who a lso  h e a r d  H a r v a r d ' s  p o s t - c o n v i c t i o n  m o t i o n )  " e x p r e s s -  

l y  f o u n d  t h a t  ' r e a s o n a b l e  l a w y e r s  a n d  j u d g e s  . . . c o u l d  h a v e  

m i s t a k e n l y  b e 1  i e v e d  t h a t  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  

c o u l d  n o t  b e  c o n s i d e r e d , " '  a n d  t h a t  " I  [ t l h e  c o u r t  c e r t a i n l y  

c a r r i e d  o u t  i t s  r e s p o n s i b i l i t y  o n  t h e  b a s i s  o f  t h a t  p r e m i s e  a t  

t h e  t i m e  o f  M r .  H a r v a r d ' s  t r i a l . ' "  - I d .  a t  5 3 9 .  A d i v i d e d  

F l o r i d a  S u p r e m e  C o u r t  a g r e e d  and f o u n d  H a r v a r d ' s  d e a t h  s e n t e n c e  

t o  h a v e  b e e n  " i m p o s e d  i n  v i o l a t i o n  o f  L o c k e t t . "  - I d . 2 6  I n  

H a r v a r d ,  t h e  F l o r i d a  c o u r t  f u r t h e r  f o u n d  " n o  f a c t u a l  d i s p u t e "  

c o n c e r n i n g  t h e  a l l e g a t i o n  t h a t  H a r v a r d ' s  t r i a l  l a w y e r  had a l so  

b e l i e v e d  t h a t  F l o r i d a  law p r e c l u d e d  c o n s i d e r a t i o n  o f  n o n s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  and so had f a i l e d  t o  d e v e l o p  and p r e s e n t  

m i t i g a t i n g  e v i d e n c e  a t  t h e  s e n t e n c i n g  h e a r i n g .  I t  r e j e c t e d  a 

c l a im o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  o n  t h e s e  f a c t s  

26  The c o u r t  s a i d  t h a t  it a g r e e d  w i t h  t h e  s imi la r  r e s u l t  r e a c h e d  
by t h e  C o u r t  o f  A p p e a l s  f o r  t h e  E l e v e n t h  C i r c u i t  i n  S o n g e r  v .  
Wa inwr igh t ,  s u p r a ,  b u t  d i d  n o t  e x p l a i n  why it had d e c l i n e d  t o  
g r a n t  r e l i e f  t o  S o n g e r  when h e  h a d  p r e s e n t e d  h i s  claim i n  
S o n g e r  v .  S t a t e ,  4 6 3  So .2d  229   la, 1 9 8 5 ) .  H a r v a r d ,  486 
S o . 2 d  a t  538-39 .  I n  r e j e c t i n g  S o n g e r ' s  claim t h e  c o u r t  had 
r e l i e d  upon  i t s  o r i g i n a l  S o n g e r  o p i n i o n  w h i c h  " h e l d  t h a t  
n e i t h e r  t h e  w o r d i n g  o f  s e c t i o n  9 2 1 . 1 4 1  n o r  o u r  p r e v i o u s  
d e c i s i o n s  p r e c l u d e d  t h e  i n t r o d u c t i o n  o f  n o n s t a t u t o r y  m i t i g a t -  
i n g  e v i d e n c e . "  463 So.2d a t  231. 



b e c a u s e ,  " g i v e n  t h e  s t a t e  o f  t h e  l a w  a t  t h e  t ime ,"  c o u n s e l ' s  

c o n d u c t  " r e f l e c t s  r e a s o n a b l e  p r o f e s s i o n a l  j u d g m e n t .  I' - I d .  a t  

540 .27  

T h u s ,  'I [ a ]  l t h o u g h  t h e  F l o r i d a  s t a t u t e  a p p r o v e d  i n  P r o f f i t t  

[ m a y  n o t  h a v e ]  . . . c l e a r l x  o p e r a t e d  --- a t  t h a t  t i m e  t o  p r e v e n t  t h e  

s e n t e n c e r  from c o n s i d e r i n g  a n y  aspect o f  t h e  d e f e n d a n t ' s  c h a r a c -  

ter  a n d  r e c o r d  or  a n y  c i r c u m s t a n c e s  o f  h i s  o f f e n s e  as  a n  i n d e p e n -  

d e n t l y  m i t i g a t i n g  f a c t o r , "  L o c k e t t ,  438 U.S. a t  606-607 ( e m p h a s i s  

s u p p l i e d ) ,  i t  i s  n o  l o n g e r  d i s p u t a b l e  t h a t  t h e  s t a t u t e  d i d  

o p e r a t e  i n  p r e c i s e l y  t h a t  m a n n e r .  T h e  e x e c u t i o n  o f  a d e a t h  

s e n t e n c e  imposed p u r s u a n t  t o  a f e d e r a l l y  u n c o n s t i t u t i o n a l  s t a t u t e  

w o u l d  b e  i n c ~ n c e i v a b l e . ~ ~  T h i s  is why,  h a v i n g  i n v a l i d a t e d  t h e  

O h i o  d e a t h - p e n a l t y  s t a t u t e  i n  L o c k e t t ,  t h e  C o u r t  v a c a t e d  a l l  

d e a t h  s e n t e n c e s  i m p o s e d  u n d e r  it i n  cases p e n d i n g  h e r e ,  Roberts  

27  S t i l l  more r e c e n t l y  i n  a n  a p p e a l  f r o m  a r e s e n t e n c i n g  by a  
j u d g e  w i t h o u t  a j u r y ,  t h e  c o u r t  r e m a n d e d  f o r  r e s e n t e n c i n g  
w i t h  a j u r y  b e c a u s e  i t  a p p e a r e d  t h a t  a t  t h e  d e f e n d a n t ' s  
o r i g i n a l  p r e - S o n g e r  s e n t e n c i n g  i n  1 9 7 7  t h e  t r i a l  j u d g e  h a d  
i n t e r p r e t e d  t h e  law a s  c o n f i n i n g  t h e  j u r y  to  t h e  s t a t u t o r y  
m i t i g a t i n g  f a c t o r s :  " h e  i n s t r u c t e d  o n l y  o n  t h e  s t a t u t o r y  
m i t i g a t i n g  c i r c u m s t a n c e s . "  L u c a s  v .  S t a t e ,  490 So.2d 943 ,  
( F l a .  J u l y  3 ,  1 9 8 6 ) .  T h e  c o u r t ' s  o p i n i o n  r e c o g n i z e s  t h a t  
d e f e n s e  c o u n s e l  a l s o  w a s  a p p a r e n t l y  operat i n g  u n d e r  t h e  s a m e  
r e s t r i c t i v e  b e l i e f .  - I d .  

28 I n  G i l m o r e  v .  U t a h ,  4 2 9  U.S. 1 0 1 2 ,  1017-18 ( 1 9 7 6 ) ,  J u s t i c e  
W h i t e  e x p r e s s e d  t h e  v i e w  t h a t  n o  p e r s o n  c a n  p r o p e r l y  b e  p u t  
t o  d e a t h  u n d e r  a n  u n c o n s t i t u t i o n a l  s t a t u t e ,  e v e n  w i t h  h i s  
c o n s e n t .  A l t h o u g h  a m a j o r i t y  o f  t h e  C o u r t  d i s a g r e e d ,  it d i d  
so  o n l y  b e c a u s e  " G i l m o r e  m a d e  a k n o w i n g  a n d  i n t e l l i g e n t  
w a i v e r  o f  a n y  a n d  a l l  f e d e r a l  r i g h t s  h e  m i g h t  h a v e  a s s e r t e d  
a f t e r  t h e  [ d e a t h ]  . . . s e n t e n c e  was imposed."  - Id .  a t  1013 .  



v .  O h i o ,  438 U.S. 9 1 0  ( 1 9 7 8 ) ,  a n d  c o m p a n i o n  c a s e s ,  - i d .  a t  

910-911; Adams v .  Ohio ,  439 U.S. 8 1 1  ( 1 9 7 8 ) ,  and t h e  Ohio  Supreme 

C o u r t  s u b s e q u e n t l y  o r d e r e d  them a l l  t o  b e  s e t  a s i d e ,  a n d  t h e  

condemned i n m a t e s  r e s e n t e n c e d  to  impr isonment .  

T h i s  makes  s o u n d  p r a c t i c a l  s e n s e .  P i c k i n g  a n d  c h o o s i n g  

among i n m a t e s  s e n t e n c e d  t o  d i e  u n d e r  t h e  same u n c o n s t i t u t i o n a l  

s t a t u t o r y  r eg ime  -- u p s e t t i n g  t h e  d e a t h  s e n t e n c e s  o f  some b u t  n o t  

o f  o t h e r s ,  a s  t h i s  C o u r t  now a p p e a r s  t o  b e  now d o i n g  -- m a k e s  n o  

s e n s e  a t  a l l .  A s  o n e  J u s t i c e  h a s  p o i n t e d  o u t :  

[ I ]  t seems f u n d a m e n t a l l y  u n f a i r  t o  m e  f o r  o n e  
p e r s o n  t o  g o  t o  t h e  g a l l o w s  when n o n s t a t u t o r y  
m i t i g a t i n g  c i r c u m s t a n c e s  were n o t  c o n s i d e r e d ,  
w h i l e  o t h e r s  may n o t  b e  g o i n g  b e c a u s e  t h o s e  
c i r c u m s t a n c e s  were c o n s i d e r e d .  

J a c k s o n  v. S t a t e ,  438 So.2d a t  7  (McDonald, J., d i s s e n t i n g ) .  

T h e  u n c o r r e c t e d  a p p l i c a t i o n  o f  t h e  p r e - S o n g e r  F l o r i d a  

s t a t u t e  i s  i n d e e d  " f u n d a m e n t a l l y  u n f a i r , "  f o r  i t  c a l l s  i n t o  

q u e s t i o n  t h e  a c c u r a c y  o f  s e n t e n c i n g  d e c i s i o n s  made d u r i n g  i t s  

t e n u r e .  I n  many c a s e s  i t s  e f f e c t  may h a v e  b e e n  s u b t l e  or 

i n v i s i b l e  on t h e  f a c e  o f  t h e  r e c o r d ,  t h o u g h  i t  o p e r a t e d  power-  

f u l l y  a t  many l e v e l s ,  c o n s t r a i n i n g  t h e  l a w y e r s ,  t h e  j u r y ,  t h e  

j u d g e ,  a n d  e v e n  r e v i e w  b y  t h i s  C o u r t .  G i v e n  t h e  r a d i c a l  

i n c o n s i s t e n c y  o f  t h e  t h e n - p r e v a i l i n g  F l o r i d a  law,  w i t h  t h e  b a s i c  

m a n d a t e  o f  t h e  E i g h t h  Amendment a s  c o n s t r u e d  i n  L o c k e t t ,  it is 

i m p o s s i b l e  t o  deny  t h a t  " t h e  r i s k  t h a t  t h e  d e a t h  p e n a l t y  w i l l  be 

[ i n f l i c t e d  upon L e v i s  A l d r i d g e  and o t h e r s  s i m i l a r l y  s i t u a t e d 2 9 1  

29 I n  i t s  n e x t  s e s s i o n  a f t e r  L o c k e t t  a n d  S o n g e r  t h e  F l o r i d a  
L e g i s l a t u r e  amended t h e  c a p i t a l  s e n t e n c i n q  s t a t u t e  t o  remove 
t h e  " a s  enumera ted"  l anguage  t h a t  had b e e n - r e l i e d  upon by t h e  
C o o p e r  c o u r t  a s  " w o r d s  o f  manda to ry  l i m i t a t i o n . "  1979 Laws 
o f  F l a . ,  Ch. 79 -353 .  Thus ,  o f  t h e  230 i n m a t e s  p r e s e n t l y  on  



... i n  s p i t e  o f  f a c t o r s  which may c a l l  f o r  a  l e s s  s e v e r e  p e n a l t y "  

i s  v e r y  h i g h .  L o c k e t t  v .  Ohio,  438 U.S. a t  605. The C o u r t  h a s  

e m p h a s i z e d  t h a t  s u c h  a  r i s k  " i s  u n a c c e p t a b l e  and  i n c o m p a t i b l e  

w i t h  t h e  . . . E i g h t h  . . . Amendment [ I  ." - 1d.30 C o n s i d e r i n g  t h e  

c o n s e q u e n c e s  o f  e r r o n e o u s  d e c i s i o n s  on  a  m a t t e r  so g r a v e  a s  t h e  

i m p o s i t i o n  o f  s o c i e t y ' s  u l t i m a t e  p u n i s h m e n t  t h e  p r i c e  o f  r e c t i -  

f y i n g  t h e  r i s k  o f  error by v a c a t i n g  M r .  A l d r i d g e ' s  d e a t h  s e n t e n c e  

" w o u l d  s u r e l y  b e  w e l l  s p e n t . "  Gardne r  v.  F l o r i d a ,  430 U.S. 349, 

360 ( 1 9 7 7 )  ( p l u r a l i t y  o p i n i o n )  . 3 l  

B. HR. ALDRIDGE'S CLAIH IS CONTROLLED BY, AND HE HUST RECEIVE 
THE BENEFIT OF, LOCKETT, EDDINGS, LUCAS, HARVARD, HITCHCOCK, 
AND SONGER. 

I f  e i t h e r  t h e  recommending j u r y  or  t h e  judge  were p r e c l u d e d  

f r o m  c o n s i d e r i n g  ( w h i l e  h e a r i n g )  e v i d e n c e  i n  m i t i g a t i o n ,  r e s e n -  

t e n c i n g  i s  r e q u i r e d .  The  t r i a l  j u d g e  m u s t  r e l y  upon t h e  j u r y  

r e c o m m e n d a t i o n  w h i c h ,  i f  i t  i s  u n c o n s t i t u t i o n a l l y  d e r i v e d ,  

d e s t r o y s  c a p i t a l  s e n t e n c i n g  r e l i a b i l i t y  i n  v i o l a t i o n  o f  t h e  

E i g h t h  and F o u r t e e n t h  Amendments. The j u d g e  m u s t  a l s o  c o n s i d e r  

F l o r i d a ' s  d e a t h  row, 30 o r  f e w e r  who were s e n t e n c e d  b e f o r e  
L o c k e t t  r e m a i n  p e n d i n g  i n  p o s t - c o n v i c t i o n  p r o c e e d i n g s .  The 
r e m a i n d e r  were e i t h e r  s e n t e n c e d  o r  r e s e n t e n c e d  a f t e r  t h e  
L o c k e t t  d e c i s i o n  was announced. 

30 See, e.q., E d d i n g s  v .  Oklahoma,  455  U.S. a t  119  (O'Connor ,  
J . ,  c o n c u r r i n g )  ( " w e  many n o t  s p e c u l a t e  a s  t o  w h e t h e r  t h e  
[ s t a t e  c o u r t s ]  a c t u a l l y  c o n s i d e r e d  a l l  o f  t h e  m i t i g a t i n g  
f a c t o r s .  Woodson a n d  L o c k e t t  r e q u i r e  u s  t o  r emove  a n y  
l e g i t i m a t e  b a s i s  f o r  f i n d i n g  a m b i g u i t y  c o n c e r n i n g  t h e  f a c t o r s  
a c t u a l l y  c o n s i d e r e d  by t h e  t r i a l  c o u r t " ) .  

3 1  - Cf.  T u r n e r  v.  Murray,  U.S. , 106 S.Ct. 1683,  1688  ( 1 9 8 6 )  
( c o m p a r  i n q  t h e  r i s k  o f  a n  u n c o n s t i t u t i o n a l  s e n t e n c i n q  w i t h  
" t h e - e a s e  w i t h  which t h a t  r i s k  c o u l d  have  been m i n i m i z e d " ) .  



n o n s t a t u t o r y  m i t i g a t i o n ,  a n d  i f  h e  o r  s h e  is " p r e c l u d e d , "  t h e  

same c o n s t i t u t i o n a l  v i o l a t i o n  is e x t a n t .  M r .  A l d r i d g e  h a s  shown  

t h a t  t h e  j u r y  recommendat ion  w a s  u n c o n s t i t u t i o n a l l y  o b t a i n e d .  

N e w  s e n t e n c i n g  b e f o r e  a new a d v i s o r y  j u r y  is r e q u i r e d .  T h i s  

C o u r t  h a s  r e c e n t l y  s p o k e n  t o  t h e  e f f e c t  imprope r  j u r y  i n s t r u c -  

t i o n s  p r o d u c e :  

The  a b o v e - m e n t i o n e d  e v i d e n c e  [ o f  m e n t a l  
p r o b l e m s ]  m i g h t  v e r y  w e l l  s u g g e s t  t o  t h e  j u r y  
t h a t  a p p e l l a n t  s u f f e r s  f rom m e n t a l  or  e m o t i o n a l  
d i s t u r b a n c e .  Had t h e  j u r y  b e e n  p r o p e r l y  
i n s t r u c t e d  t h a t  i t  c o u l d  c o n s i d e r  t h i s  s p e c i f i c  
m i t i g a t i n g  f a c t o r ,  i t  m i g h t  n o t  h a v e  recom- 
mended d e a t h .  A j u r y  recommendat ion  o f  l i f e  
i s  e n t i t l e d  t o  g r e a t  w e i g h t  a n d  may n o t  b e  
o v e r r u l e d  u n l e s s  t h e r e  was no  r e a s o n a b l e  b a s i s  
f o r  i t .  R i c h a r d s o n  v .  S t a t e ,  4 3 7  So.2d 1 0 9 1  
( F l a .  1 9 8 3 ) .  A p p e l l a n t  h a s  b e e n  p r e j u d i c e d  by 
t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  g i v e  a p r o p e r  
i n s t r u c t i o n  t h a t  m i g h t  h a v e  l e d  t o  a d i f f e r e n t  
j u r y  recommendat ion .  

T o o l e  v .  S t a t e ,  4 7 9  S o . 2 d  7 3 1 ,  734  ( F l a .  1 9 8 5 ) .  When t h e  j u r y  

r e c o m m e n d a t  i o n  is  c o l o r e d  by error b e f o r e  t h e  j u r y ,  r e s e n t e n c i n g  

w i t h  a j u r y  i s  r e q u i r e d .  L u c a s ,  s u p r a ,  Menendez v .  S t a t e ,  415 

So.2d 312 ,  314 ( F l a .  1 9 8 2 ) .  

Of c o u r s e ,  e v e n  t h o u g h  t h e  j u r y  recommendat ion  is c r i t i c a l  

n o t  e v e r y  error i n  i n s t r u c t i o n  r e q u i r e s  r e s e n t e n c i n g .  Adams, 764 

F.2d a t  1364.  Errors t h a t  " p r e c l u d e n  or  " e x c l u d e "  f rom c o n s i d e r -  

a t i o n  " any  i n f o r m a t i o n  o r  a rgument  i n  m i t i g a t i o n "  a re  e s p e c i a l l y  

i n t o l e r a b l e .  S e e  B a r c l a y  v .  F l o r i d a ,  

( 1 9 8 3 )  ( S t e v e n s ,  J . ,  c o n c u r r i n g )  ; compare  S p a z i a n o  v .  F l o r i d a ,  

1 0 4  S .Ct .  3154,  3158 ( 1 9 8 4 )  ( " T h e r e  is no  s u g g e s t i o n  i n  t h i s  case 

t h a t  e i t h e r  t h e  j u r y  o r  t h e  t r i a l  j u d g e  was p r e c l u d e d  f r o m  

c o n s i d e r i n g  a n y  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e . " )  I t  is n o t  



r e l e v a n t  t h a t  p r o p e r  e v i d e n c e  was i n t r o d u c e d  i f  t h e  " s e n t e n c e r "  

w a s  i n s t r u c t e d  t h a t  t h e  s t a t u t o r y  " l i s t "  c o n t a i n e d  " t h e  - m i t i g a t -  

i n g  e v i d e n c e  t o  c o n s i d e r , "  and  t h e  e v i d e n c e  p r e s e n t e d  d i d  n o t  

f i t  i n  t h e  l i s t ,  a s  i f  t h e  j u r y  i s  i n s t r u c t e d  t o  d e n i g r a t e  

n o n - s t a t u t o r y  m i t i g a t  i o n .  E d d i n g s  makes t h i s  c l e a r ,  where t h e  

s e n t e n c i n g  j u d g e  was  p r e s e n t e d  w i t h  b u t  b e l i e v e d  h e  c o u l d  n o t  

c o n s i d e r  c e r t a i n  m i t i g a t i n g  e v i d e n c e :  

J u s t  a s  t h e  s t a t e  may n o t  by s t a t u t e  p r e c l u d e  
t h e  s e n t e n c e r  from c o n s i d e r i n g  a n y  m i t i g a t i n g  
f a c t o r ,  n e i t h e r  may t h e  s e n t e n c e r  r e f u s e  t o  
c o n s i d e r ,  a s  a  m a t t e r  o f  l a w ,  a n y  r e l e v a n t  
m a i t i g a t i n g  e v i d e n c e .  I n  t h i s  i n s t a n c e ,  i t  was 
a s  i f - t h e  f r i a l  j udge  had i n s t r u c t e d  a  . j u r y  t o  
d i s r e g a r d  t h e  m i t i g a t i n g  e v i d e n c e  E d d i n g s  
p r o f f e r e d  o n  h i s  b e h a l f .  T h e  s e n t e n c e r ,  and 
t h e  C o u r t  o f  C r i m i n a l  A p p e a l s  o n  a p p e a l ,  may 
d e t e r m i n e  t h e  w e i g h t  t o  b e  g i v e n  r e l e v a n t  
m i t i g a t i n g  e v i d e n c e .  But t h e y  may n o t  g i v e  i t  
no w e i g h t  by e x c l u d i n g  s u c h  e v i d e n c e  from t h e i r  
c o n s i d e r a t i o n .  

Edd ings  v .  Oklahoma, 102  S.Ct. 869,  877  ( 1 9 8 2 ) .  

S i n c e  t h e  F l o r i d a  t r i a l  j udge  "owe[s ]  . . . d e f e r e n c e  t o  t h e  

j u r y ' s  ' s e n t e n c e '  o n  t h e  i s s u e  w h e t h e r  t h e  d e a t h  p e n a l t y  was 

a p p r o p r i a t e , "  B a l d w i n  v .  A labama ,  1 0 5  S.Ct.  2727, 2735 ( 1 9 8 5 ) ,  

a n d  i n  f a c t  m u s t  g i v e  t h e  r e c o m m e n d a t i o n  g r e a t  w e i g h t ,  M r .  

A l d r i d g e ' s  d e a t h  s e n t e n c e  is u n c o n s t i t u t i o n a l .  

THIS  CLAIM SHOULD NOT BE BARRED A S  SUCCESSIVE 

The r e s t r i c t i o n  o n  c o n s i d e r a t i o n  o f  m i t i g a t i o n  was r a i s e d  i n  

t h e  p r e v i o u s  p o s t - c o n v i c t i o n  mot ion ,  a s  t h e  t r i a l  c o u r t  found .  I t  

was d e n i e d  o n  t h e  mer i t s  b y  t h i s  C o u r t .  S i n c e  t h e  i n i t i a l  

m o t i o n ,  a  f u n d a m e n t a l  s h i f t  i n  c o n s t i t u t i o n a l  l a w  h a s  b e e n  

u n d e r t a k e n ,  a s  t h i s  C o u r t  h a s  r e c o g n i z e d  t h e  r e s t r i c t i v e  n a t u r e  

o f  F l o r i d a ' s  l aw d u r i n g  t h e  t i m e  t h i s  c a s e  was t r i e d .  S e e  Lucas  



v .  S t a t e ,  490 So .2d  9 4 7  ( F l a .  1 9 8 6 ) ,  and  Harvard  v. S t a t e ,  486 

S o . 2 d  5 3 7  ( F l a .  1 9 8 6 ) .  F i n a l l y ,  i t  s h o u l d  n o t  be b a r r e d  b e c a u s e  

i t  r a i s e s  a  c o n s t i t u t i o n a l  a t t a c k  o n  t h e  v a l i d i t y  o f  t h e  d e a t h  

p e n a l t y  s t a t u t e ,  a t y p e  o f  c l a i m  t h i s  C o u r t  h a s  p r e v i o u s l y  

r e c o g n i z e d  i s  c o g n i z a b l e  i n  p o s t - c o n v i c t i o n  i n  Henry v .  S t a t e ,  

377 So.2d 692 ( F l a .  1 9 7 9 ) .  

T h i s  C o u r t  a l s o  o r d e r e d  f u l l  b r i e f i n g  o f  t h e  i s s u e  ( r e t r o a -  

c t i v i t y  o f  L o c k e t t )  o n  November 4,  1986 ,  i n  R i l e y  v .  Wa inwr iqh t ,  

Case N o .  6 9 , 9 5 3 .  -- See W i t t ,  s u p r a ,  and t h e  p r e c i s e  i s s u e  is now 

p e n d i n g  b e f o r e  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  H i t c h c o c k  v .  

W a i n w r i g h t ,  c e r t .  g r a n t e d ,  1 0 6  S . C t .  2888 ( J u n e  9 ,  1 9 8 6 ) .  M r .  

A l d r i d g e  s h o u l d  n o t  b e  e x e c u t e d  i n  t h e  m i d s t  o f  a f u n d a m e n t a l  

s h i f t  i n  t h i s  and t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ' s  c o n c l u s i o n  

w h e t h e r  F l o r i d a ' s  d e a t h  p e n a l t y  s t a t u t e  was u n c o n s t i t u t i o n a l l y  

r e s t r i c t i v e  d u r i n g  t h e  t i m e  M r .  A l d r i d g e ' s  case was t r i e d .  - S e e  

W i t t  v .  S t a t e ,  387 So.2d 922,  929 ( F l a .  1 9 8 0 ) .  

THE DEATH PENALTY IN FLORIDA HAS BEEN IMPOSED 
IN AN ARBITRARY, DISCRIMINATORY MANNER -- ON 
THE BASIS OF FACTORS WHICH ARE BARRED FROM 
CONSIDERATION IN THE CAPITAL SENTENCE DETER- 
MINATION CONTRARY TO TBE EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

T h i s  c l a i m  p r e s e n t s  p r e c i s e l y  t h e  same q u e s t i o n  t h a t  h a s  

b e e n  p r e v i o u s l y  p r e s e n t e d  t o  a n d  r e j e c t e d  by  t h i s  C o u r t .  - See, 

s., S t a t e  v .  W a s h i n g t o n ,  453 So.2d 389 ( F l a .  1 9 8 4 )  i n c l u d i n g ,  

a s  t h e  t r i a l  c o u r t  n o t e d ,  i n  t h i s  v e r y  case. Fo r  t h a t  r e a s o n ,  w e  

w i l l  n o t  b u r d e n  t h e  C o u r t  w i t h  a d e t a i l e d  s t a t e m e n t  o f  t h e  

f a c t u a l  a l l e g a t i o n s .  Fo r  t h e  C o u r t ' s  r e f e r e n c e ,  however ,  w e  n o t e  



t h a t  n u m e r o u s  s c h o l a r l y ,  s t a t i s t i c a l ,  and " q u a l i t a t i v e n  s t u d i e s  

and r e s e a r c h  f o r m  t h e  b a s i s  o f  M r .  A l d r i d g e ' s  c l a i m ,  a n d  t h a t  

t h o s e  d a t a  s o u r c e s  a r e  now i n  p u b l i s h e d  form and a v a i l a b l e  f o r  

j u d i c i a l  n o t i c e .  F o r  t h a t  r e a s o n ,  w e  i n c o r p o r a t e  h e r e i n  b y  

r e f e r e n c e  a n d  r e q u e s t  t h a t  t h e  C o u r t  t a k e  j u d i c i a l  n o t i c e  o f  t h e  

f o l l o w i n g  : R a d e l e t  & P i e r c e ,  Race and P r o s e c u t o r i a l  D i s c r e t i o n  

i n  H o m i c i d e  C a s e s ,  1 9  Law & s o c i e t y  Rev .  5 8 7 ;  ( 1 9 8 5 )  Gross & 

Mauro ,  P a t t e r n s  o f  D e a t h :  An A n a l y s i s  o f  R a c i a l  D i s p a r i t i e s  i n  

C a p i t a l  S e n t e n c i n g  a n d  H o m i c i d e  V i c t i m i z a t i o n ,  37 S t a n f o r d  L. 

R e v .  2 7  (Nov.  1 9 8 4 ) ;  F o l e y  & P o w e l l ,  The D i s c r e t i o n  o f  P rosecu -  

t o r s ,  J u d g e s ,  a n d  J u r i e s  i n  C a p i t a l  C a s e s ,  7  C r i m .  J .  Rev. 1 6  

( F a l l  1 9 8 2  ) ; R a d e l e t  , R a c i a l  C h a r a c t e r i s t i c s  and t h e  I m p o s i t i o n  

o f  t h e  D e a t h  P e n a l t y ,  46 Am. Soc.  Rev. 918 (Dec. 1 9 8 1 ) ;  Zeisel, 

Race B i a s  i n  t h e  A d m i n i s t r a t i o n  o f  t h e  Dea th  P e n a l t y :  The F l o r i d a  

E x p e r i e n c e ,  9 5  Hrv .  L .  Rev. 456 ( 1 9 8 1 ) ;  S h o f n e r ,  P o s t s c r i p t  t o  

t h e  M a r t i n  T a b e r t  C a s e :  Peonage A s  U s u a l  i n  t h e  F l o r i d a  Turpen- 

t i n e  Camps,  F l o r i d a  H i s t o r i c a l  Q u a r t e r l y  1 6 1  ( O c t .  1 9 8 1 ) ;  J .  

S h o f  n e r  , J u d g e  H e r b e r t  R i d e r  a n d  t h e  L y n c h i n g  a t  La B e l l e ,  

F l o r i d a  H i s t o r i c a l  Q u a r t e r l y  292  ( J a n .  1 9 8 1 ) ;  Bowers & P i e r c e ,  

A r b i t r a r i n e s s  a n d  D i s c r i m i n a t i o n  u n d e r  P o s t - F u r m a n  C a p i t a l  

S t a t u t e s ,  C r i m e  & D e l i n q u e n c y  563 ( O c t .  1 9 8 0 ) ;  S h o f n e r ,  Custom, 

Law, a n d  H i s t o r y :  The  E n d u r i n g  I n f l u e n c e  o f  F l o r i d a ' s  ' B l a c k  

C o d e ' ,  F l o r i d a  H i s t o r i c a l  Q u a r t e r l y  277 ( J a n .  1 9 7 7 ) .  -- S e e  a l s o  

T e r h u n e ,  1 9 8 3  F l o r i d a  S t a t i s t i c a l  A b s t r a c t  ( 1 7 t h  e d .  1 9 8 3 ) ;  

U n i t e d  S t a t e s  Bureau  o f  t h e  Census ,  1970 Census ,  G e n e r a l  S o c i a l  & 

E c o n o m i c  C h a r a c t e r i s t i c s ,  T a b l e s  45-59, F l o r i d a  11-212: 11-235; 

U n i t e d  S t a t e s  Bureau  o f  t h e  Census ,  1980  Census ,  G e n e r a l  S o c i a l  & 



E c o n o m i c  C h a r a c t e r i s t i c s ,  T a b l e s  7 3 - 8 2 ,  F l o r i d a  11-98:  11-117.  

S e e ,  x., t h e  f o l l o w i n g  cases w h i c h  h a v e  f o u n d  or  e x p r e s s e d  race - 

d i s c r i m i n a t i o n  i n  F l o r i d a :  M c L a u g h l i n  v .  F l o r i d a ,  379  U.S. 1 8 4  

( 1 9 6 4 )  ( s t a t e  s t a t u t e  p r o h i b i t i n g  i n t e r r a c i a l  c o h a b i t a t i o n ) ;  

D e b r a  P .  v .  T u r l i n g t o n ,  4 7 4  F . S u p p .  2 4 4 ,  2 5 1  & n . 1 3  (M.D.Fla. 

1 9 7 9 ) ,  a f f ' d  i n  p e r t i n e n t  p a r t ,  6 4 4  F .2d .  3 9 7 ,  407  & n . 1 5  ( 5 t h  

C i r .  1 9 8 1 )  ( h i s t o r y  o f  s c h o o l  s e g r e g a t i o n )  ; W a l k e r  v .  F o r d  Motor 

C o . ,  6 8 4  F .2d  1 3 5 5 ,  1 3 5 9  ( l l t h  C i r .  1 9 8 2 )  ( r a c i a l  s l u r s ) ;  Robin-  - 

s o n  v .  F l o r i d a ,  3 4 5  F . 2 d  1 3 3  ( 5 t h  C i r .  1 9 6 5 )  ( s t a t e  s t a t u t e  

a u t h o r i z i n g  a r r e s t  o f  p e r s o n s  s e e k i n g  s e r v i c e  a t  " w h i t e s  o n l y "  

e s t a b l i s h m e n t s ) ;  B a k e r  v .  C i t y  o f  S t .  P e t e r s b u r g ,  400  F.2d 294 

( 5 t h  C i r .  1 9 6 8 )  ( d i s c r i m i n a t i o n  i n  c l a s s i f i c a t i o n s  o f  p o l i c e  

o f f i c e r s ) ;  D o w d e l l  v .  C i t y  o f  A p o p k a ,  6 9 8  F . 2 d  1 1 8 1 ,  1 1 8 4 - 8 6  

( l l t h  C i r .  1 9 8 3 )  ( m u n i c i p a l  s e r v i c e s )  ; S t a t e  o f  F l o r i d a ,  e x  r e l .  

H a w k i n s  v .  B o a r d  o f  C o n t r o l ,  9 3  So.2d  3 5 4  ( F l a .  1 9 5 7 )  ( a d m i s s i o n  

t o  l a w  s c h o o l ) ;  J o n e s  v .  C i t y  o f  S a r a s o t a ,  8 9  S o . 2 d  346  ( F l a .  

1 9 5 6 )  ( l i c e n s i n g ) .  

~ r i e f l y ,  M r .  A l d r i d g e ' s  claim is t h a t  t h e  d e a t h  p e n a l t y  h a s  

b e e n  a p p l i e d  i n  F l o r i d a  i n  v i o l a t i o n  o f  b o t h  t h e  e i g h t h  amendment 

a n d  t h e  e q u a l  p r o t e c t i o n  c l a u s e  o f  t h e  f o u r t e e n t h  amendment ,  f o r  

i t  h a s  b e e n  i m p o s e d  o n  t h e  b a s i s  o f  r ace  a n d  o t h e r  a r b i t r a r y  

f a c t o r s .  T h i s  f a c t  is  shown by  a number  o f  i n d e p e n d e n t  s c h o l a r l y  

s t u d i e s ,  u s i n g  d i f f e r e n t  d a t a  b a s e s  a n d  d i f f e r e n t  m e t h o d o l o g i e s ,  

t h a t  e a c h  r e a c h  t h e  same r e s u l t :  race is a d e t e r m i n a t i v e  f a c t o r  

i n  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y ,  a n d  t h e  p r o f f e r e d  

s t a t i s t i c a l  e v i d e n c e  s h o w i n g  t h e  d i s c r i m i n a t o r y  impact o f  c ap i t a l  

s e n t e n c i n g  d e c i s i o n s  b y  race o f  v i c t i m ,  when v i e w e d  t o g e t h e r  w i t h  



t h e  q u a 1  i t a t i v e  e v i d e n c e  c o n c e r n i n g  t h e  h i s t o r y  and v e s t i g e s  o f  

r a c e - b a s e d  d i s c r i m i n a t i o n  i n  F l o r i d a ,  meets t h e  s t a n d a r d s  f o r  a  

p r i m a  f a c i e  c l a i m  u n d e r  s e t t l e d  j u r i s p r u d e n c e .  The v i c t i m  i n  

t h i s  c a s e  was a  w h i t e  ma le .  

I n  M c C l e s k e y  v .  Kemp, 7 5 3  F .2d  8 7 7  ( l l t h  C r . ,  c e r t .  

g r a n t e d ,  1 0 6  S .  C t .  3 3 3 1  ( J u l y  7 ,  1 9 8 6 )  p e t i t i o n e r  W a r r e n  

M c C l e s k e y  p r e s e n t e d  t h e  same a r g u m e n t  t o  t h e  E l e v e n t h  C i r c u i t ,  

which e x t e n s i v e l y  r ev i ewed  t h e  s t a t i s t i c a l  e v i d e n c e  and s c h o l a r l y  

s t u d i e s  o n  t h i s  i s s u e  i n  r e l a t i o n  t o  G e o r g i a .  T h a t  case h a s  now 

been  s u b m i t t e d  f o r  r e v i e w  t o  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t .  

M c C l e s k e y  m a t e r i a l l y  a l t e r e d  t h e  s t a n d a r d  set f o r t h  i n  S p i n k e l -  

l i n k  v .  W a i n w r i g h t ,  578  F .2d  582  ( 5 t h  C i r .  1 9 7 8 ) ,  f o r  e i g h t h  

amendment  c h a l l e n g e s  t o  c a p i t a l  s e n t e n c i n g .  The c o u r t  i n  Sp in -  

k e l l i n k  h a d  r e j e c t e d  e i g h t h  amendment  c l a i m s  t h a t  t h e  F l o r i d a  

d e a t h  p e n a l t y  s t a t u t e  was  b e i n g  a p p l i e d  i n  d i s c r i m i n a t o r y  

f a s h i o n .  T h a t  c o u r t  h a d  r e a d  G r e g g  v .  G e o r g i a ,  428  U.S. 1 5 3  

( 1 9 7 6 )  and i ts  companion c a s e s  a s  h o l d i n g  t h a t  i f  a  s t a t e  f o l l o w s  

a  p r o p e r l y  drawn s t a t u t e  i n  imposing t h e  d e a t h  p e n a l t y ,  t h e n  t h e  

a r b i t r a r i n e s s  a n d  c a p r i c i o u s n e s s  -- a n d  t h e r e f o r e  t h e  r a c i a l  

d i s c r i m i n a t i o n  condemned  i n  Furman v .  G e o r g i a ,  4 0 8  U.S. 238  

( 1 9 7 2 )  -- have  been  c o n c l u s i v e l y  removed. The McClesky c o u r t  h e l d  

t h a t  " S p i n k e l l i n k  c a n n o t  be  r e a d  t o  f o r e c l o s e  a u t o m a t i c a l l y  a l l  

E i g h t h  Amendment c h a l l e n g e s  t o  c a p i t a l  s e n t e n c i n g  u n d e r  a  

f a c i a l l y  c o n s t i t u t i o n a l  s t a t u t e . "  M c C l e s k e y ,  7 5 3  F.2d a t  891.  

G r i f f i n  v .  W a i n w r i g h t ,  760  F .2d  1 5 0 5  ( l l t h  C i r .  1 9 8 5 )  a g a i n  

p r e s e n t e d  t h e  c l a i m  t h a t  t h e  d e a t h  p e n a l t y  i n  F l o r i d a  is d i s c r i m -  

i n a t o r i l y  imposed  b a s e d  o n  t h e  r a c e  o f  t h e  v i c t i m .  G r i f f i n  



a r g u e d  t h a t  t h e  lower c o u r t  had  e r r e d  i n  d e n y i n g  a  h e a r i n g  o n  

t h i s  c l a i m .  The  E l e v e n t h  C i r c u i t ,  c i t i n g  McClesky, a g r e e d ,  and 

remanded t h e  c a s e  f o r  r e c o n s i d e r a t i o n  o f  w h e t h e r  a  h e a r i n g  s h o u l d  

b e  h e l d  i n  l i g h t  of t h e  McCleskey p r i n c i p l e s .  Contemporaneous ly  

w i t h  i ts  g r a n t  o f  c e r t i o r a r i  i n  McCleskey, t h e  Supreme C o u r t  a l s o  

g r a n t e d  c e r t i o r a r i  i n  H i t c h c o c k  v .  Wainwr igh t ,  cer t .  g r a n t e d ,  106 

S . C t .  2888  ( J u n e  9 ,  1 9 8 6 )  i n  w h i c h  p e t i t i o n e r  s o u g h t ,  b u t  was 

d e n i e d ,  a n  e v i d e n t i a r y  h e a r i n g  o n  t h e  p r e c i s e  c l a i m  p r e s e n t e d  

h e r e .  

The  a l l e g a t i o n s  o f  t h e  m o t i o n  t o  v a c a t e ,  t o g e t h e r  w i t h  t h e  

s u p p o r t i n g  e v i d e n c e  r e f e r r e d  t o  t h e r e i n ,  a l o n g  w i t h  t h e  d e c i s i o n s  

p r e s e n t e d  i n  H i t c h c o c k ,  M c C l e s k e y  a n d  G r i f f i n ,  r e q u i r e  t h a t  a  

h e a r i n g  be  h e l d  t o  p r e s e n t  t h e  e v i d e n c e ,  and t o  p r o v i d e  t h e  s t a t e  

a n  o p p o r t u n i t y  t o  r e b u t  t h e  p r i m a  f a c i e  c a s e .  I f  t h e r e  a r e  

q u e s t i o n s  t o  b e  r a i s e d  r e g a r d i n g  t h e  s t u d i e s ,  t h e y  s h o u l d  b e  

r a i s e d  a t  a n  e v i d e n t i a r y  h e a r i n g  where t h e y  may be  e x p l o r e d  w i t h  

t h e  e x p e r t s .  The  a l l e g a t i o n s  a n d  e v i d e n c e  p r e s e n t e d  b y  M r .  

A l d r i d g e  se t  o u t  a  p r i m a  f a c i e  c a s e  f o r  r e l i e f  and  u n d e r  s u c h  

c i r c u m s t a n c e s  h e  i s  e n t i t l e d  t o  a  h e a r i n g  o n  t h e  q u e s t i o n  a t  

which he  may p r o v e  h i s  c l a i m .  T h i s  C o u r t  s h o u l d  c o n s i d e r  t h i s  

c l a i m  n o t w i t h s t a n d i n g  i t s  p r e v i o u s  r e j e c t i o n  i n  l i g h t  o f  t h e  pnd 

e n c y  o f  t h e  McClesky  a n d  H i t c h c o c k ,  o r  s t a y  M r .  A l d r i d g e ' s  

e x e c u t i o n  u n t i l  t h o s e  c a s e s  a r e  f i n a l l y  d e t e r m i n e d .  



CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  M r .  A l d r i d g e  r e q u e s t s  t h e  C o u r t :  

a )  i m m e d i a t e l y  e n t e r  i t s  o r d e r  s t a y i n g  t h e  s c h e d u l e d  
e x e c u t i o n ;  

b )  o r d e r  a f u l l  b r i e f i n g  o f  t h e  claims r a i s e d ;  

c )  a f t e r  c o n s i d e r a t i o n ,  e i t h e r  v a c a t e  t h e  judgment o f  
c o n v i c t i o n  and s e n t e n c e  o f  d e a t h ;  o r  

d )  v a c a t e  t h e  o r d e r  o f  t h e  t r i a l  c o u r t ,  remand f o r  a n  
e v i d e n t i a r y  h e a r i n g  upon  r e a s o n a b l e  n o t i c e ,  w i t h  
a l l o w a n c e  f o r  c o m p l e t e  access t o  d i s c o v e r y ;  and  

e )  o r d e r  s u c h  o t h e r  r e l i e f  a s  t h i s  C o u r t  deems j u s t  
and a p p r o p r i a t e .  
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