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I. IITRODUCTION 

T h i s  Cour t  h a s  j u r i s d i c t i o n  p u r s u a n t  t o  Rule  9.030 

( a ) ( 2 ) ( A ) ( v )  F l o r i d a  R u l e s  of A p p e l l a t e  P rocedure .  The 

D i s t r i c t  Cour t  o f  Appeal o f  F l o r i d a ,  T h i r d  D i s t r i c t ,  

c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n s  t o  be o f  g r e a t  p u b l i c  

i m p o r t a n c e :  

" ( 1 )  Whether t h e  l e g i s l a t i v e  amendment of  
s e c t i o n  9 5 . 0 3 1 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  
a b o l i s h i n g  t h e  s t a t u t e  of  r e p o s e  i n  p r o d u c t  
l i a b i l i t y  a c t i o n s ,  s h o u l d  be c o n s t r u e d  t o  
o p e r a t e  r e t r o s p e c t i v e l y  a s  t o  a  c a u s e  of  
a c t i o n  which a c c r u e d  b e f o r e  t h e  e f f e c t i v e  
d a t e  o f  t h e  amendment. 

( 2 )  If n o t ,  w h e t h e r  t h e  d e c i s i o n  o f  Pul lum 
v. C i n c i n n a t i ,  I n c . ,  476 So.2d 657 ( F l a .  
19851,  a p p e a l  dismissed,  U .  S. -1 106 
S.Ct. 1626 ,  90 L.Ed. 2d IF( 1 9 8 6 ) ~  which  
o v e r r u l e d  B a t t i l l a  v. Allis Chalmers Mfg. 
Co. ,  392  So.2d 874  ( F l a .  1 9 8 0 ) ,  a p p l i e s  s o  a s  
t o  b a r  a  c a u s e  of  a c t i o n  t h a t  a c c r u e d  a f t e r  
t h e  B a t t i l l a  d e c i s i o n  b u t  b e f o r e  t h e  Pul lum 
d e c i s i o n . "  Dominguez v. Bucyrus -Er i e  Company, 
11 FLW 546 ( F l a .  3 r d  D C A ,  Feb.11,  1987) .  

11. STATEMENT OF THE CASE A I D  FACTS 

T h i s  i s  a  p r o d u c t  l i a b i l i t y  a c t i o n  b r o u g h t  by t h e  

p e t i t i o n e r s  J u a n  and G r a c i e l a  Dominguez a g a i n s t  t h e  

r e s p o n d e n t  Bucyrus -Er i e  Company a  m a n u f a c t u r e r  of 

i n d u s t r i a l  d r e d g i n g  equipment .  The p e t i t i o n e r  J u a n  

Dominguez was i n j u r e d  on May 2 ,  1979 ,  w h i l e  work ing  on a  

d r a g l i n e  m a n u f a c t u r e d  by t h e  r e s p o n d e n t .  The p r o d u c t  was 

m a n u f a c t u r e d  and s h i p p e d  t o  t h e  o r i g i n a l  p u r c h a s e r  i n  1959. 

The c o m p l a i n t  was f i l e d  Oc tobe r  1 3 ,  1981. (R-1-5,134) .  

The r e s p o n d e n t  moved f o r  summary judgment s o l e l y  on 

t h e  ground t h a t  S e c t i o n  9 5 . 0 3 1 ( 2 )  F l o r i d a  S t a t u t e s  (1975)  



and t h i s  C o u r t ' s  d e c i s i o n  i n  Pul lum v .  C i n c i n n a t i ,  I nc . ,  

476 So.2d 657 ( F l a .  1985)  b a r r e d  t h e  a c t i o n  which  was 

b r o u g h t  more t h a n  t w e l v e  y e a r s  a f t e r  t h e  equipment  was 

d e l i v e r e d  t o  t h e  o r i g i n a l  p u r c h a s e r .  

Summary judgment was e n t e r e d  f o r  t h e  r e s p o n d e n t  

m a n u f a c t u r e r  and t h i s  a p p e a l  f o l l o w e d .  (R-151) .  

Subsequen t  t o  f i l i n g  t h e  a p p e a l  t o  t h e  D i s t r i c t  C o u r t ,  t h e  

l e g i s l a t u r e  amended S e c t i o n  9 5 . 0 3 1 ( 2 )  F l o r i d a  S t a t u t e s .  

The amendment, e f f e c t i v e  J u l y  1 ,  1986,  a b o l i s h e d  t h e  

s t a t u t e  of r e p o s e  i n  p r o d u c t  l i a b l i l i t y  a c t i o n s .  Chap te r  

86-272 S e c t i o n s  ( 2 )  & ( 3 )  Laws o f  F l o r i d a  1986. 

The D i s t r i c t  Cour t  a f f i r m e d  on a u t h o r i t y  of  Shaw 

v .  G e n e r a l  Motors Corp. ,  11 FLW 847 ( F l a .  3 r d  D C A ,  March 

2 4 ,  1987)  and c e r t i f i e d  t h e  two q u e s t i o n s  s e t  f o r t h  above.  



111. SUHHARY OF ARGUHENT 

The f i r s t  c e r t i f i e d  q u e s t i o n  s h o u l d  be  answered  i n  

t h e  a f f i r m a t i v e .  The r u l e  which  r e q u i r e s  a p p e l l a t e  c o u r t s  t o  

a p p l y  t h e  l aw  a s  i t  e x i s t s  a t  t h e  t i m e  of  t h e  d i s p o s i t i o n  o f  

t h e  a p p e a l  p r e v e n t s  t h e  s t a t u t e  of  r e p o s e  from o p e r a t i n g  t o  b a r  

a  c a u s e  o f  a c t i o n  s t i l l  pend ing  a t  t h e  time t h e  s t a t u t e  was 

a b o l i s h e d .  The a p p l i c a t i o n  of  t h i s  r u l e  w i l l  n o t  r e s u l t  i n  

r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  r e p e a l i n g  amendment. R a t h e r ,  i t  

w i l l  r e s u l t  i n  t h e  p r o s p e c t i v e  a p p l i c a t i o n  of a  new s t a t u t e  t o  

c a s e s  pend ing  a f t e r  t h e  e f f e c t i v e  d a t e  of t h a t  s t a t u t e .  

I f  t h i s  Cour t  c o n c l u d e s  t h a t  r e v e r s a l  o f  t h e  D i s t r i c t  

C o u r t ' s  o p i n i o n  r e q u i r e s  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  

r e p e a l i n g  s t a t u t e ,  r e l i e f  s h o u l d  s t i l l  be  g r a n t e d  f o r  t h e  

p e t i t i o n e r s .  The r e p e a l i n g  s t a t u t e  c a n  and s h o u l d  be  a p p l i e d  

r e t r o a c t i v e l y  b e c a u s e  i t  i s  r e m e d i a l  i n  n a t u r e .  

F i n a l l y ,  i f  t h e  f i r s t  c e r t i f i e d  q u e s t i o n  i s  n o t  

answered  i n  t h e  a f f i r m a t i v e  t h e  p e t i t i o n e r s t  c o n s t i t u t i o n a l  

r i g h t s  t o  due p r o c e s s  and  a c c e s s  t o  t h e  c o u r t s  f o r  r e d r e s s  of  

i n j u r i e s  w i l l  be  a b r o g a t e d .  

The second  c e r t i f i e d  q u e s t i o n  s h o u l d  be  answered  i n  

t h e  n e g a t i v e .  A p p l i c a t i o n  o f  Pullum, supra, t o  t h e  t h i s  c a u s e  

w i l l  r e s u l t  i n  a n  u n c o n s t i t u t i o n a l  d e p r i v a t i o n  o f  t h e  

p e t i t i o n e r s t  v e s t e d  p r o p e r t y  r i g h t s  i n  t h e i r  c a u s e  o f  a c t i o n .  

I f  t h e  Cour t  d e c i d e s  t h a t  Pullum, supra, d o e s  have  

r e t r o s p e c t i v e  a p p l i c a t i o n ,  i t  s h o u l d  n o t  be a p p l i e d  t o  t h i s  

c a u s e .  The l e g i s l a t u r e t s  d i s t i n c t i o n  between d e f e c t i v e  

p r o d u c t s  which  c a u s e  i n j u r y  b e f o r e  t w e l v e  y e a r s  f rom t h e i r  



m a n u f a c t u r e  and  t h o s e  which  do n o t  c a u s e  i n j u r y  u n t i l  a f t e r  

e x p i r a t i o n  o f  t w e l v e  y e a r s  i s  u n r e a s o n a b l e  and  

u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  t h i s  c a s e  where  t h e  p r o d u c t  

h a s  a  much g r e a t e r  u s e f u l  l i f e  t h a n  t w e l v e  y e a r s .  

F i n a l l y ,  t h i s  C o u r t  s h o u l d  r e c e d e  f rom i t s  d e c i s i o n  i n  

Pul lum,  s u p r a ,  i n  s o  f a r  a s  i t  h o l d s  t h a t  p e r s o n s  i n j u r e d  a f t e r  

e x p i r a t i o n  of t h e  s t a t u t e  of r e p o s e  may n o t  s e e k  r e d r e s s  i n  t h e  

c o u r t s .  Such a  h o l d i n g  v i o l a t e s  A r t i c l e  1 ,  S e c t i o n  21 o f  t h e  

F l o r i d a  C o n s t i t u t i o n .  



I V .  ARGUHENT 

A. THE LEGISLATIVE AMENDMENT OF SECTION 
9 5 . 0 3 1 ( 2 ) ,  FLORIDA STATUTES,(1983), 
ABOLISHING THE STATUTE OF REPOSE I N  
PRODUCT L I A B I L I T Y  ACTIONS, SHOULD B E  
CONSTRUED TO OPERATE RETROSPECTIVELY 
AS TO A CAUSE OF A C T I O N  W H I C H  A C C R U E D  
BEFORE THE EFFECTIVE DATE OF THE 
AMENDMENT. 

Chap te r  86-272 S e c t i o n  ( 2 )  Laws of  F l o r i d a  (1986)  

a b o l i s h e d  t h e  t w e l v e  y e a r  s t a t u t e  of  r e p o s e  f o r  p r o d u c t  

l i a b i l i t y  a c t i o n s .  1/ The Chap te r  a l s o  i n c l u d e s  a  change  

i n  t h e  s t a t u t e  of  l i m i t a t i o n s  f o r  l i b e l  and s l a n d e r  

a c t i o n s .  S e c t i o n  ( 3 )  s t a t e s  t h a t  t h e  l i b e l  and s l a n d e r  

p r o v i s i o n s  a p p l y  t o  c a u s e s  of a c t i o n  a c c r u i n g  a f t e r  Oc tobe r  

1 ,  1986. With r e g a r d  t o  t h e  r e p e a l  of t h e  12 y e a r  s t a t u t e  

of  r e p o s e  f o r  p r o d u c t  l i a b i l i t y  a c t i o n s ,  S e c t i o n  ( 3 )  s t a t e s  

o n l y  t h a t  t h e  s e c t i o n  t a k e s  e f f e c t  J u l y  1 ,  1986. 

1/ I n  a d d i t i o n  t o  t h e  D i s t r i c t  C o u r t ' s  o p i n i o n  i n  t h e  
i n s t a n t  c a s e ,  t h e  f o l l o w i n g  c a s e s ,  a l l  d e c i d e d  a f t e r  t h e  
l e g i s l a t u r e ' s  a b o l i t i o n  o f  t h e  s t a t u t e  of  r e p o s e ,  have  h e l d  
c o n t r a r y  t o  t h e  a p p e l l a n t t s  p o s i t i o n  h e r e i n :  C a s s i d y  v. 
F i r e s t o n e  T i r e  & Rubber Co., 495 So.2d 801 ( F l a . l s t  DCA 
1 9 8 6 ) ( r e p e a l  of s t a t u t e  n o t  d i s c u s s e d  b u t  c i t e d ) ;  H a r r i s o n  
v. H y s t e r  Co., 12  FLW 540 ( F l a .  2d D C A  Feb. 1 3 ,  1987)  ( o n l y  
r e p e a l  of s t a t u t e  d i s c u s s e d ) ;  S m a l l  v. N iag ra  Hachine  & 
Tool  Works, 12  FLW 366 ( F l a .  2nd DCA J a n .  2 0 ,  1 9 8 7 ) ( b o t h  
r e t r o a c t i v i t y  of Pul lum and r e p e a l  of s t a t u t e  d i s c u s s e d ) .  
The f o l l o w i n g  c a s e s  have  a l s o  h e l d  c o n t r a r y  t o  a p p e l l a n t ' s  
p o s i t i o n  h e r e i n  and  have c e r t i f i e d  s u b s t a n t i a l l y  i n d e n t i c a l  
q u e s t i o n s  t o  t h i s  Cour t :  Helendez  v. Dreis & Krump Hfg. 
Co., 12  FLW 554 ( F l a .  3 r d  D C A  Feb 17 ,  1 9 8 7 ) ;  B r a c k e n r i d g e  
v. Ametek, Inc . ,  12  FLW 479 ( F l a .  3 r d  DCA Feb. 1 0 ,  1 9 8 7 ) ;  
Lane v. Koehr ing  Co., 12  FLW 478 ( F l a .  3 r d  DCA Feb. 10 ,  
1 9 8 7 ) ;  Shaw v. G e n e r a l  notors Corp., 12  FLW 847 ( F l a .  3 r d  
DCA March 2 4 ,  1987 ) ; P a i t  v. Ford  Hotor  Corp., 12  FLW 277 
( F l a .  5 t h  DCA J a n .  2 3 ,  1 9 8 7 ) ;  Wallis v. Grunman Corp., 12  
FLW 613 ( F l a .  3 r d  DCA Feb. 2 4 ,  1987) .  See  a l s o ;  Lamb v. 
Volkswagenwerk A k t i e n g e s e l l s c h a f t ,  6 3  1  F. Supp. 11 44 
(S.  D. F l a .  1986)  and Edd ings  v. Volswagenwerk, A.G., 635 
F.Supp. 45 ( N . D .  F l a .  1986)  which have  a l s o  a p p l i e d  P u l l m  
r e t r o a c t i v e l y ,  



F i r s t ,  i t  i s  t h e  p e t i t i o n e r s '  p o s i t i o n  t h a t  t h e  r u l e  

of law r e q u i r i n g  a p p e l l a t e  c o u r t s  t o  d i spose  of c a s e s  

according t o  t h e  law a s  i t  e x i s t s  a t  t h e  t ime of t h e  appeal  

governs here  and not  t h e  l i n e  of c a s e s  which hold t h a t  

s t a t u t e s  of l i m i t a t i o n  should not  be app l i ed  r e t r o a c t i v e l y  

Consequently, t h e  s t a t u t e  of repose which has  been 

abol i shed  should not  ope ra t e  t o  bar t h e  p re sen t  s u i t .  

I t  i s  both t h e  genera l  and t h e  F lo r ida  r u l e  t h a t  

a p p e l l a t e  c o u r t s  m u s t  apply t h e  law a s  i t  e x i s t s  a t  t h e  

t ime of a p p e l l a t e  d i s p o s i t i o n  r a t h e r  than a t  t h e  time of 

t h e  r e n d i t i o n  of t h e  judgment appealed.  F l o r i d a  E a s t  Coast  

Railway Company v .  Rouse, 194 So. 2d 260 ( F l a .  1967). T h i s  

r u l e  has been app l i ed  t o  s t a t u t o r y  law a s  wel l  a s  j u d i c i a l  

dec i s ions .  See f o r  example: F l o r i d a  P a t i e n t ' s  

Compensation Fund v .  Von S t e t i n a ,  474 So. 2d 783 (F l a .  

1985);  Goodfr iend v .  Druck, 289 So.2d 710 (F l a .  1974);  

Board of P u b l i c  I n s t r u c t i o n  v .  Budget  Commission, 167 So. 

2d 305 (F l a .  1964) and General  C a p i t a l  Corporat ion  v .  T e l  

S e r v i c e  Co., 183 So.2d 1 (F l a .  2nd DCA 1966). 

Where a  c o u r t  o rder  o r  judgment i s  based upon a  

s t a t u t e  which i s  subsequent ly  repea led  i t  has  been he ld  

t h a t  r e v e r s a l  i s  requi red .  I n  Royal A t l a n t i c  Ass 'n  v .  

Royal Condominium Han., I n c . ,  258 So.2d 39 ( F l a .  3 rd  DCA 

1972),  t h e  t r i a l  c o u r t  granted p a r t i a l  summary judgment 

upholding t h e  v a l i d i t y  of a  condominium management c o n t r a c t  

based on a  s t a t u t e  which dec la red  a l l  such c o n t r a c t s  t o  be 

v a l i d .  The T h i r d  D i s t r i c t  r eve r sed  because of t h e  

subsequent r e p e a l  of t h e  s t a t u t e .  
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I n  Carr v .  Crosby B u i l d e r s  Supply Company, I n c . ,  283 

So.2d 60 ( F l a .  4 t h  D C A  1 9 7 3 ) ,  t h e  t r i a l  c o u r t  c o r r e c t l y  

a p p l i e d  t h e  a u t o m o b i l e  " g u e s t  s t a t u t e "  which  r e q u i r e d  

g r o s s  n e g l i g e n c e  b e f o r e  a n  i n j u r e d  p a s s e n g e r  c o u l d  r e c o v e r  

f rom t h e  owner o r  d r i v e r  o f  t h e  v e h i c l e .  Subsequen t  t o  

e n t r y  o f  t h e  f i n a l  judgment t h e  " g u e s t  s t a t u t e n  was 

r e p e a l e d .  The f i n a l  judgment was,  a c c o r d i n g l y ,  r e v e r s e d .  

See  a l s o  Ingerson v .  S t a t e  Farm Hutual Automobile Insurance 

Company, 272 So.2d 862  ( F l a .  3 r d  DCA 1 9 7 2 ) ,  and Brick v .  

HcTague, 292 So.2d 31 ( F l a .  1 s t  1973) .  I n  Richey v .  

Town of Indian River Shores ,  337 So.2d 410 ( F l a .  4 t h  DCA 

1 9 7 6 ) ,  a f f i r m e d ,  Town of Ind ian  River Shores  v .  Richey, 348 

So.2d 1  ( F l a .  1 9 7 7 ) ,  t h e  D i s t r i c t  Cour t  s t a t e d  t h a t  a  

s t a t u t e  d e a l i n g  w i t h  v o t e r  r e g i s t r a t i o n  r e q u i r e m e n t s  which 

was e x p r e s s l y  r e p e a l e d  d u r i n g  t h e  pendency of  t h e  a p p e a l  

c o u l d  n o t  c o n t r o l  t h e  c a s e .  S e e  Richey, supra, a t  414. 

The r e s p o n d e n t  a r g u e d  i n  t h e  l o w e r  c o u r t  t h a t  a  

s t a t u t e  o f  l i m i t a t i o n s  a p p l i e s  p r o s p e c t i v e l y  u n l e s s  t h e r e  

i s  c l e a r  and e x p r e s s  l e g i s l a t i v e  i n t e n t  t o  t h e  c o n t r a r y .  

The r e s p o n d e n t  a r g u e d  t h a t  t h i s  C o u r t ' s  o p i n i o n  i n  

Homemakers Inc .  v .  Gonzales ,  400 So.2d 965 ( F l a .  19811,  

r a t h e r  t h a n  t h e  c a s e s  c i t e d  above ,  s h o u l d  c o n t r o l  t h e  

a p p l i c a t i o n  o f  t h e  r e p e a l i n g  s t a t u t e .  

It i s  s u b m i t t e d  t h a t  t h i s  C o u r t ' s  o p i n i o n  i n  

Homemakers, supra,  s h o u l d  n o t  c o n t r o l  t h e  i n s t a n t  c a s e  f o r  

s e v e r a l  r e a s o n s .  F i r s t ,  t h e  a p p l i c a t i o n  o f  e x i s t i n g  law t o  

a  pend ing  c a s e  i s  n o t ,  i n  t h e  t e c h n i c a l  s e n s e ,  a  

r e t r o a c t i v e  a p p l i c a t i o n  o f  law.  It  i s ,  r a t h e r ,  t h e  

7  



p r o s p e c t i v e  a p p l i c a t i o n  of  a  new law t o  c a s e s  pend ing  a f t e r  

t h e  e f f e c t i v e  d a t e  of  t h e  new law. 

A t  t h e  t i m e  t h e  s u i t  was f i l e d  i n  Homemakers, s u p r a ,  

t h e  two y e a r  s t a t u t e  i n  e f f e c t  a t  t h e  t i m e  of  i n j u r y  had 

e x p i r e d .  The s u i t  was t h e r e f o r e  b a r r e d  a t  t h e  t i m e  i t  was 

f i l e d  u n l e s s  t h e  new s t a t u t e  of  l i m i t a t i o n s  c o u l d  be 

i n t e r p r e t e d  t o  o p e r a t e  r e t r o a c t i v e l y .  A s  a  s t a t u t e  of  

l i m i t a t i o n s  b e g i n s  t o  r u n  from t h e  d a t e  of  i n j u r y  o r  

knowledge t h e r e o f ,  i n  o r d e r  f o r  t h e  new s t a t u t e  t o  a p p l y  i t  

would have  t o  be c o n s t r u e d  t o  r e l a t e  back  t o  t h e  d a t e  of 

t h e  p l a i n t i f f ' s  i n j u r y .  T h i s  i s  a  r e t r o a c t i v e  a p p l i c a t i o n  

i n  t h e  t r u e  s e n s e .  2/ T h i s  C o u r t  h e l d  t h a t  i t  d i d  n o t  

2/ A s  n o t e d  by J u s t i c e  E n g l a n d ' s  d i s s e n t  i n  Homemakers, 
p r i o r  t o  Brooks  v. C e r r a t o ,  355 So.2d 119 ( F l a .  4 t h  DCA 
1978)  and t h e  a d o p t i o n  of  i t s  r e a s o n i n g  i n  Homemakers, 
F l o r i d a  law gave  t h e  p l a i n t i f f  t h e  b e n e f i t  o f  a n  e x t e n d e d  
s t a t u t e  of  l i m i t a t i o n s  p r o v i d e d  t h a t  i t  went  i n t o  e f f e c t  
b e f o r e  t h e  p r e - e x i s t i n g  s t a t u t e  had r u n  on t h e  p l a i n t i f f ' s  
a c t i o n .  Those c a s e s  h o l d i n g  t h a t  a  s t a t u t e  of  l i m i t a t i o n s  
c o u l d  n o t  be a p p l i e d  r e t r o a c t i v e l y  d e a l t  w i t h  new s t a t u t e s  
which s h o r t e n e d  t h e  t i m e  r a t h e r  t h a n  e x t e n d e d  i t  o r  d e a l t  
w i t h  s i t u a t i o n s  where  t h e  p r e x i s t i n g  s t a t u t e  had r u n  p r i o r  
t o  t h e  enac tmen t  of  t h e  new e x t e n d e d  s t a t u t e .  A s  s t a t e d  by 
J u s t i c e  England,  Brooks ,  s u p r a ,  was t h e  f i r s t  F l o r i d a  c a s e  
t o  a p p l y  t h e  r e t r o a c t i v i t y  c o n c e r n s  of  s h o r t e n e d  s t a t u t e  
c a s e s  t o  a n  e x t e n d e d  s t a t u t e  c a s e .  Homemakers changed t h e  
law i n  t h a t  i t  h e l d  t h a t  t h e  p l a i n t i f f  would n o t  be  g i v e n  
t h e  b e n e f i t  of a n  expanded s t a t u t e  of l i m i t a t i o n s  even  
where  t h e  new s t a t u t e  was p a s s e d  p r i o r  t o  e x p i r a t i o n  of  t h e  
p r e x i s t i n g  s t a t u t e  u n l e s s  t h e  l e g i s l a t u r e ' s  i n t e n t  t o  a p p l y  
t h e  s t a t u t e  r e t r o a c t i v e l y  was c l e a r  and e x p r e s s .  

Homemakers h o l d s  t h a t  a p p l i c a t i o n  o f  a n  e x t e n d e d  
s t a t u t e  of l i m i t a t i o n s  which  was p a s s e d  p r i o r  t o  e x p i r a t i o n  
o f  t h e  p r e - e x i s t i n g  s t a t u t e  i n  a  p a r t i c u l a r  c a s e  i s  a  
r e t r o a c t i v e  a p p l i c a t i o n  o f  l aw.  T h i s  i s  a  c o m p l e t e  
r e v e r s a l  o f  t h i s  C o u r t ' s  p r i o r  p o s i t i o n  t h a t  such  a n  
a p p l i c a t i o n  was n o t  r e t r o a c t i v e  l e g i s l a t i o n  and d o e s  n o t  
i m p a i r  any v e s t e d  r i g h t .  S e e  C o r b e t t  v. G e n e r a l  
E n g i n e e r i n g  & Machinery Co., 37 So.2d 161 ( F l a .  1948) .  Fo r  
t h e  r e a s o n s  d i s c u s s e d  h e r e i n ,  i t  d o e s  n o t  f o l l o w ,  however,  
t h a t  t h e  h o l d i n g  i n  Homemakers means t h a t  t h e  a p p l i c a t i o n  
t o  a  p r o p e r l y  pend ing  c a s e  of an  a c t  r e p e a l i n g  a  s t a t u t e  of 
r e p o s e  i s  a  r e t r o a c t i v e  a p p l i c a t i o n  of  law.  



o p e r a t e  r e t r o a c t i v e l y .  C o n s e q u e n t l y ,  a t  t h e  t i m e  t h e  s u i t  

was f i l e d  i t  was a l r e a d y  b a r r e d  and  was n o t  p r o p e r l y  

" p e n d i n g n , a s  i s  t h e  i n s t a n t  c a s e ,  a t  t h e  time of  t h e  a p p e a l .  

I n  t h e  i n s t a n t  c a s e ,  t h e r e  was no b a r  t o  t h e  s u i t  a t  

t h e  time it  was f i l e d .  I n  B a t i l l a ,  s u p r a ,  t h e  s t a t u t e  o f  

r e p o s e  had been  d e c l a r e d  u n c o n s t i t u t i o n a l  a s  a p p l i e d  where  

i t  d e n i e d  a c c e s s  t o  t h e  c o u r t s  t o  p e r s o n s  who had n o t  been  

i n j u r e d  u n t i l  a f t e r  e x p i r a t i o n  o f  t h e  twelve y e a r  p e r i o d .  

A t  t h e  time t h i s  s u i t  was f i l e d  B a t i l l a  was i n  e f f e c t  and 

t h e  s t a t u t e  was a  n u l l i t y .  S e e  State  e x  re. Nuveen v. 

Greer, 88 F l a .  249 ,  102 So.739 ( 1 9 2 4 ) .  Even i f  Pulluin, 

s u p r a ,  c o u l d  be s a i d  t o  have ,  t e m p o r a r i l y ,  b a r r e d  t h e  

a c t i o n ,  t h e  r e v i v a l  o f  t h e  a c t i o n  by r e p e a l  of t h e  s t a t u t e  

o f  r e p o s e  w h i l e  t h e  c a s e  was s t i l l  pend ing  i s  n o t  

r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  r e p e a l i n g  a c t .  I t  is ,  

r a t h e r ,  t h e  p r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  l aw  i n  

e f f e c t  a t  t h e  time o f  t h e  a p p e a l  o f  a  pend ing  c a s e .  T h i s  

i s  d i s t i n g u i s h a b l e  from t h e  f a c t s  o f  Homemakers, s u p r a ,  

where t h e  s u i t  was b a r r e d  b e f o r e  i t  was f i l e d  and  was,  

c o n s e q u e n t l y ,  n e v e r  pending .  

The s i g n i f i c a n c e  o f  t h e  d a t e  o f  i n j u r y  v i s - a - v i s  a  

s t a t u t e  of  l i m i t a t i o n s  d o e s  n o t  r e l a t e  t o  a  s t a t u t e  of  

r e p o s e .  The re  i s  no need t o  f i n d  t h a t  t h e  r e p e a l  o f  t h e  

s t a t u t e  of r e p o s e  must  r e l a t e  back  t o  some e a r l i e r  p o i n t  i n  

time i n  o r d e r  f o r  it t o  be  a p p l i e d  i n  t h i s  c a s e .  Those 

c a s e s ,  c i t e d  above ,  which s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  a  

c a s e  s h o u l d  be  d i s p o s e d  o f  a c c o r d i n g  t o  t h e  l aw  a t  t h e  time 



o f  t h e  a p p e a l  s h o u l d  g o v e r n  h e r e  a n d  n o t  Homemakers, s u p r a , .  

T h e r e  i s ,  t h e r e f o r e ,  no n e c c e s s i t y  f o r  t h i s  C o u r t  t o  

l o o k  f o r  a  c l e a r  a n d  e x p r e s s  m a n i f e s t a t i o n  o f  t h e  

l e g i s l a t u r e ' s  i n t e n t  t o  make t h e  r e p e a l i n g  a c t  r e t r o a c t i v e  

b e f o r e  i t  may b e  a p p l i e d  t o  t h i s  c a s e .  3/ 

I n  a d d i t i o n ,  Homemakers, s u p r a ,  s h o u l d  n o t  c o n t r o l  

t h e  i n s t a n t  c a s e  b e c a u s e  s t a t u t e s  o f  r e p o s e  a n d  s t a t u t e s  o f  

l i m i t a t i o n s  a r e  s i g n i f i c a n t l y  d i f f e r e n t .  A s  s t a t e d  by t h e  

t h i s  C o u r t  i n  B a u l d  v. J. A. J o n e s  Cons t .  CO., 357  S o e 2 d  

3/ Assuming a r g u e n d o ,  t h i s  C o u r t  were t o  c o n c l u d e  t h a t  a  
f i n d i n g  o f  c l e a r  a n d  e x p r e s s  l e g i s l a t i v e  i n t e n t  t o  a p p l y  
t h e  r e p e a l i n g  a c t  r e t r o a c t i v e l y  were n e c e s s a r y  b e f o r e  i t  
c o u l d  b e  a p p l i e d  h e r e ,  i t  i s  s u b m i t t e d ,  a s  a n  a l t e r n a t i v e  
a r g u m e n t ,  t h a t  s u c h  i n t e n t  i s  a p p a r e n t .  C h a p t e r  86-272 
S e c t i o n  ( 2 )  Laws o f  F l o r i d a  1986  r e p e a l e d  t h e  s t a t u t e  o f  
r e p o s e  f o r  p r o d u c t  l i a b i l i t y  a c t i o n s .  The C h a p t e r  a l s o  
i n c l u d e s  a  c h a n g e  i n  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  l i b e l  
a n d  s l a n d e r  a c t i o n s .  S e c t i o n  ( 3 )  s t a t e s  t h a t  t h e  l i b e l  a n d  
s l a n d e r  p r o v i s i o n s  a p p l y  t o  c a u s e s  o f  a c t i o n  a c c r u i n g  a f t e r  
O c t o b e r  1 ,  1986.  W i t h  r e g a r d  t o  t h e  r e p e a l  o f  t h e  1 2  y e a r  
s t a t u t e  o f  r e p o s e ,  S e c t i o n  ( 3 )  s t a t e s  o n l y  t h a t  t h e  s e c t i o n  
t a k e s  e f f e c t  J u l y  1 ,  1986.  I t  i s  a p p a r e n t ,  t h e r e f o r e ,  t h a t  
t h e  l e g i s l a t u r e  i n t e n d e d  t h e  l i b e l  and  s l a n d e r  p r o v i s i o n  t o  
a p p l y  p r o s p e c t i v e l y  o n l y  a n d  t h e  p r o d u c t  l i a b i l i t y  s e c t i o n  
t o  a p p l y  r e t r o s p e c t i v e l y .  Such  a  c o n s t r u c t i o n  i s  i n  a c c o r d  
w i t h  t h e  r u l e  t h a t  w h e r e  p a r t i c u l a r  l a n g u a g e  i s  i n c l u d e d  i n  
o n e  s e c t i o n  o f  a  s t a t u t e  b u t  o m i t t e d  i n  a n o t h e r  s e c t i o n  o f  
t h e  same a c t  i t  i s  presumed  t h a t  t h e  l e g i s l a t u r e  a c t e d  
i n t e n t i o n a l l y  i n  t h e  d i s p a r a t e  l a n g u a g e  a n d  t h e  s t a t u t e  
s h o u l d  b e  c o n s t r u e d  a s  e x c l u d i n g  t h a t  w h i c h  i s  n o t  
s p e c i f i c a l l y  m e n t i o n e d ,  i. e. p r o s p e c t i v e  o n l y  a p p l i c a t i o n  
o f  t h e  r e p e a l  o f  t h e  s t a t u t e  o f  r e p o s e .  S e e  B u s s e l l o  v .  
U.S., 1 0 4  S.Ct .  2 9 6 ,  ( 1 9 8 3 ) ;  W i n t e r  v. H o l l i n g s w o r t h  
P r o p e r t i e s ,  I n c . ,  587  F.Supp.  1289  ( D . C .  F l a .  1 9 8 4 ) ;  Dobbs 
v. Sea I s l e  Hotel, 5 6  So.2d 341 ( F l a .  1 9 5 2 ) .  

A d d i t i o n a l l y ,  t h e  u s e  o f  d i f f e r e n t  l a n g u a g e  i n  
d i f f e r e n t  p o r t i o n s  o f  t h e  same s t a t u t e  i s  s t r o n g  e v i d e n c e  
t h a t  d i f f e r e n t  m e a n i n g s  were i n t e n d e d .  Dept .  of P r o f .  
Reg., Bd. of M e d i c a l  v. D u r r a n i ,  4 5 5  So.2d 5 1 5  ( F l a .  1 s t  
DCA 1 9 8 4 ) ;  Ocasio v. B u r e a u  of C r i m e s ,  Etc.9 408 So.2d 751 
( F l a .  3 r d  DCA 1 9 8 2 ) .  



nWe r e c o g n i z e  t h e  fundamen ta l  d i f f e r e n c e  
i n  c h a r a c t e r  of t h e s e  p r o v i s i o n s  from t h e  
t r a d i t i o n a l  c o n c e p t  o f  a  s t a t u t e  of  
l i m i t a t i o n s .  Ra the r  t h a n  e s t a b l i s h i n g  a  
time l i m i t  w i t h i n  which  a c t i o n  must be 
b r o u g h t ,  measured from t h e  time of  a c c r u a l  
of  t h e  c a u s e  of  a c t i o n ,  t h e s e  p r o v i s i o n s  
c u t  o f f  t h e  r i g h t  of  a c t i o n  a f t e r  a  
s p e c i f i e d  time measured from t h e  d e l i v e r y  
of a  p r o d u c t  o r  t h e  c o m p l e t i o n  of  work. 
They do s o  r e g a r d l e s s  o f  t h e  time of t h e  
a c c r u a l  of  t h e  c a u s e  of a c t i o n  o r  of  n o t i c e  
of  t h e  i n v a s i o n  o f  a  l e g a l  r i g h t . "  Bau ld ,  
s u p r a ,  a t  402. 

The d a t e  of  i n j u r y  d o e s  n o t  have  t h e  s i g n i f i c a n c e  t o  

a  s t a t u t e  o f  r e p o s e  i t  h a s  t o  a  s t a t u t e  of  l i m i t a t i o n s .  A 

s t a t u t e  of  l i m i t a t i o n s  u s u a l l y  r u n s  from t h e  d a t e  of  i n j u r y  

o r  d i s c o v e r y  t h e r e o f .  The s t a t u t e  of  r e p o s e  i n  q u e s t i o n  

r u n s  from t h e  d a t e  o f  d e l i v e r y  of  t h e  p r o d u c t .  I n  Dade 

County v. F e r r o ,  384 So.2d 1283 ( F l a .  1 9 8 0 ) ,  t h i s  C o u r t , i n  

d e a l i n g  w i t h  t h e  i s s u e  of  t h e  a t t a c h m e n t  d a t e  of a  f i n a l  

r e p o s e  p r o v i s i o n  of  a  med ica l  m a l p r a c t i c e  s t a t u t e  of 

l i m i t a t i o n s ,  found t h a t  t h e  d a t e  a  s t a t u t e  a t t a c h e s  i s  

d e t e r m i n e d  by t h e  l a n g u a g e  of t h e  s t a t u t e  i t s e l f :  

"While t h e  d a t e  of  d i s c o v e r y  is e n t i r e l y  
r e l e v a n t  i n  a s c e r t a i n i n g  t h e  a t t a c h m e n t  
of a  s t a t u t e  of  l i m i t a t i o n s  which m e a s u r e s  
from t h a t  d a t e ,  i t  i s  e q u a l l y  i r r e l e v a n t  
i n  a s c e r t a i n i n g  t h e  a t t a c h m e n t  d a t e  of a  
s t a t u t e  of l i m i t a t i o n s  which measu res  by 
i t s  t e r m s  from t h e  d a t e  o f  t h e  i n c i d e n t  
g i v i n g  r i s e  t o  t h e  i n j u r y . ? ?  F e r r o ,  s u p r a ,  
a t  1286. 

The d i f f e r e n c e  i s  s i g n i f i c a n t  h e r e  b e c a u s e  t h e  d a t e  

of t h e  a c c r u a l  of  t h e  c a u s e  of a c t i o n ,  o r  t h e  d a t e  of  t h e  

i n j u r y ,  o r  d a t e  of  n o t i c e  of t h e  i n j u r y ,  i s  o f  no impor t .  

The time i s  measured o n l y  from t h e  d a t e  of  d e l i v e r y  of t h e  



p r o d u c t .  I n  o r d e r  t o  measu re  w h e t h e r  o r  n o t  t h e  t i m e  h a s  

r u n  on a  s t a t u t e  of l i m i t a t i o n s  t h e  s t a t u t e  i n  e f f e c t  a t  

t h e  t i m e  of a c c r u a l  of t h e  a c t i o n  must  be  l o o k e d  t o .  Fo r  a  

new s t a t u t e  t o  a p p l y  i t  must  have  been i n  e f f e c t  a t  t h e  

time o f  a c c r u a l  o f  t h e  c a u s e  of  a c t i o n ,  i. e. i t  must  be 

a p p l i e d  r e t r o a c t i v l y .  The re  i s  n o t h i n g  s i g n i f i c a n t  a b o u t  

t h e  d a t e  t h e  c a u s e  o f  a c t i o n  a c c r u e d  i n  t h e  c o n t e x t  o f  a  

s t a t u t e  of  r e p o s e  which  d a t e s  f rom d e l i v e r y  o f  t h e  p r o d u c t .  

The r e p e a l  of t h e  s t a t u t e  of  r e p o s e  need n o t  be  

i n t e r p r e t e d  t o  h a v e  been  i n  e f f e c t  a t  t h e  t i m e  t h e  c a u s e  o f  

a c t i o n  a c c r u e d  i n  o r d e r  t o  b e n e f i t  t h e  p l a i n t i f f .  Fo r  t h i s  

r e a s o n  t h e  a p p l i c a t i o n  of  t h e  r e p e a l n g  a c t  d o e s  n o t  r e q u i r e  

any r e t r o a c t i v e  a p p l i c a t i o n  o f  l aw .  The a b s e n c e  of  

r e t r o a c t i v e  a p p l i c a t i o n  of  a n  e x t e n d e d  s t a t u t e  o f  

l i m i t a t i o n s  i n  Homemaker's r e s u l t e d  i n  t h e  c a s e  b e i n g  

b a r r e d  b e f o r e  i t  was e v e r  f i l e d  and  c o n s e q u e n t l y  i t  was n o t  

" p e n d i n g w ,  a s  was t h e  i n s t a n t  c a s e ,  a t  t h e  t i m e  of  

e n a c t m e n t  of  t h e  new s t a t u t e .  The s t a t u t e  o f  r e p o s e  need 

n o t  b e  a p p l i e d  r e t r o a c t i v e l y  t o  t h e  d a t e  of  i n j u r y  i n  o r d e r  

t o  a p p l y  h e r e .  R e t r o a c t i v e  a p p l i c a t i o n  o f  a n  e x t e n d e d  

s t a t u t e  of  l i m i t a t i o n s ,  t h i s  C o u r t ' s  c o n c e r n  i n  Homemakerls 

supra, i s  n o t ,  a n a l a g o u s  t o  t h e  r e p e a l  o f  a  s t a t u t e  of  

r e p o s e .  

Even i f  t h i s  C o u r t  were t o  c o n c l u d e  t h a t  t h e  r e p e a l  

o f  t h e  s t a t u t e  o f  r e p o s e  must  be  a p p l i e d  r e t r o a c t i v e l y  i n  

o r d e r  t o  b e n e f i t  t h e  p l a i n t i f f s ,  t h e r e  i s  a n  a d d i t i o n a l  

r e a s o n  why t h e  r u l e  a g a i n s t  r e t r o a c t i v e  a p p l i c a t i o n  c i t e d  



i n  Homemakers, supra, s h o u l d  n o t  c o n t r o l .  The r e p e a l  o f  

t h e  s t a t u t e  o f  r e p o s e  was a  r e m e d i a l  a c t  by t h e  

l e g i s l a t u r e .  A r e m e d i a l  s t a t u t e  i s  one  d e s i g n e d  t o  c o r r e c t  

e x i s t i n g  l aw  o r  one d e s i g n e d  t o  a f f o r d  a  remedy where t h e r e  

was none. Adams v .  Wright, 403 So.2d 391 ( F l a .  1 9 8 1 ) .  A s  

t o  t h o s e  p e r s o n s  i n j u r e d  by p r o d u c t s  d e l i v e r e d  more t h a n  

t w e l v e  y e a r s  b e f o r e  t h e  i n j u r y ,  t h e  s t a t u t e  o f  r e p o s e  

e l e m i n a t e d  any r e d r e s s  f o r  t h o s e  i n j u r i e s .  Whi le  t h e  

F l o r i d a  Supreme C o u r t ' s  o p i n i o n  i n  B a t t i l l a ,  supra was i n  

e f f e c t ,  t h e  s t a t u t e  was a  n u l l i t y  and a  remedy e x i s t e d  f o r  

t h a t  c l a s s  of  p e r s o n s .  Pullum, supra, r e a c t i v a t e d  t h e  

s t a t u t e  and t h o s e  p e r s o n s  were  a g a i n  w i t h o u t  a  remedy. I n  

t h e  n e x t  l e g i s l a t i v e  s e s s i o n  a f t e r  Pullurn t h e  l e g i s l a t u r e  

a c t e d  by r e p e a l i n g  t h e  s t a t u t e .  It i s  s u b m i t t e d  t h a t  t h e r e  

i s  no o t h e r  r e a s o n a b l e  c h a r a c t e r i z a i o n  o f  t h e  l e g i s l a t u r e ' s  

a c t i o n  b u t  t h a t  i t  a c t e d  t o  c o r r e c t  t h e  problem i n  t h e  law 

c r e a t e d  by P u l l m  and t o  a f f o r d  t h o s e  p e r s o n s  i n  t h e  

p l a i n t i f f s 1  p o s i t i o n  a  remedy where t h e y  had none. 

F l o r i d a  l aw  i s  c l e a r  t h a t  where  a  s t a t u t e  i s  found  t o  

be r e m e d i a l  i t  c a n  and  s h o u l d  be r e t r o a c t i v e l y  a p p l i e d  i n  

o r d e r  t o  s e r v e  i t s  i n t e n d e d  pu rpose .  City  o f  Orlando v .  

Desjardins ,  493 So.2d 1027 ( F l a .  1 9 8 6 ) ;  V i l l a g e  o f  E l  

Porta l  v .  City  o f  Uiami Shores, 362 So.2d 275 ( F l a .  1978) .  

T h i s  i s  t r u e  w h e t h e r  t h e  s t a t u t e  i s  p r o c e d u r a l  o r  

s u b s t a n t i v e  i n  n a t u r e .  City  o f  Orlando, supra. T h i s  r u l e  

h a s  been  a p p l i e d  t o  s t a t u t e s  which  do n o t  c o n t a i n  any 



e x p r e s s  l a n g u a g e  o f  r e t r o a c t i v e  i n t e n t .  C i t y  of O r l a n d o ,  

s u p r a ;  F l o r i d a  P a t i e n t ' s  Corp. ,  Fund ,  s u p r a ;  C i t y  of 

L a k e l a n d  v. C a t i n e l l a ,  129  So.2d 133  ( F l a .  1 9 6 1 ) .  

Remedia l  s t a t u t e s  a r e  a l s o  s u b j e c t  t o  t h e  r e q u i r e m e n t  

t h a t  t h e y  a l w a y s  b e  c o n s t r u e d  s o  a s  t o  a f f o r d  r e l i e f  r a t h e r  

t h a n  t o  deny it. N e v i l l e  v. L e a m i n g t o n  Hotel C o r p . ,  47 

So.2d 8 ( F l a .  1 9 5 0 ) .  The r u l e s  w i t h  r e g a r d  t o  r e m e d i a l  

s t a t u t e s  w e i g h  h e a v i l y  i n  f a v o r  o f  a  h o l d i n g  by t h i s  C o u r t  

t h a t  t h e  r e p e a l  o f  t h e  s t a t u t e  o f  r e p o s e  s h o u l d  be  a p p l i e d  

t o  t h e  i n s t a n t  c a s e  u n d e r  e i t h e r  t h e  t h e o r y  o f  

n o n r e t r o a c t i v e  a p p l i c a t i o n  o f  e x i s t i n g  l a w  t o  p e n d i n g  c a s e s  

o r  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  a  r e m e d i a l  a c t ,  o r  t h e  

c o n s t r u c t i o n  o f  t h e  a c t  a s  o n e  w h i c h  t h e  l e g i s l a t u r e  

i n t e n d e d  t o  a p p l y  r e t r o a c t i v e l y .  4/ 

4/ The p l a i n t i f f s  would  s u b m i t  a n  a d d i t i o n a l  a r g u m e n t  i n  
f a v o r  o f  n o t  a p p l y i n g  t h e  r e a s o n i n g  o f  Homemakers t o  t h i s  
c a s e .  A s  t h e  new s t a t u t e  w a s  a  r e p e a l i n g  a c t ,  t h e  r u l e  
h o l d i n g  t h a t  r e p e a l i n g  s t a t u t e s  b e  g i v e n  r e t r o s p e c t i v e  
a p p l i c a t i o n  s h o u l d  a p p l y .  The r u l e  i s  t h a t  w h e r e  a  remedy 
o r  r i g h t  i s  c r e a t e d  w h o l l y  by s t a t u t e ,  when t h e  s t a t u t e  i s  
r e p e a l e d  t h e  r i g h t  o r  remedy f a l l s  w i t h  it. Yafee v. 
I n t e r n a t i o n a l  Co., 8 0  So.2d 910  ( F l a .  1 9 5 5 ) .  P r i o r  t o  
e n a c t m e n t  o f  t h e  s t a t u t e  o f  r e p o s e ,  t h e  d e f e n d a n t  had  no  
r i g h t  t o  b e  f r e e  f r o m  a c c o u n t a b i l i t y  f o r  i t s  t w e l v e  y e a r  
o l d  d e f e c t i v e  p r o d u c t s .  Now t h a t  t h e  s t a t u t e  no l o n g e r  
e x i s t s  t h e r e  i s  no  b a s i s  f o r  t h e  d e f e n d a n t ' s  e x e m p t i o n  f r o m  
s u i t  t o  c o n t i n u e .  W e i g h i n g  a g a i n s t  t h i s  a r g u m e n t  i s  CBS, 
I n c .  v .  G a r r o d ,  6 2 2  F.Supp. 5 3 2  (M.D.  F l a .  1 9 8 5 )  w h i c h  h e l d  
t h a t  t h e  r e p e a l  o f  a  s t a t u t e  may n o t  d i v e s t  o n e  o f  a  
d e f e n s e  w h i c h  a r o s e  u n d e r  t h e  f o r m e r  s t a t u t e .  The  
r e a s o n i n g  on  w h i c h  t h e  h o l d i n g  i s  b a s e d  i s  t h a t  s u b s t a n t i v e  
t y p e ,  c o m p l e t e  d e f e n s e s  may n o t  b e  a b r o g a t e d  a f t e r  t h e y  
a c c r u e  i n  t h e  same s e n s e  t h a t  a  c a u s e  of a c t i o n  may n o t  b e  
a b r o g a t e d  a f t e r  a c c r u a l  b e c a u s e  i t  i s  a  v e s t e d  r i g h t .  The 
d e f e n d a n t s  h a v e  no  v e s t e d  r i g h t  i n  t h e  s t a t u t e  o f  r e p o s e .  
Walter Denson & Son  v. N e l s o n ,  88 So.2d 120 ( F l a .  1 9 5 6 ) .  I t  
i s  t h e  r u l e  s t a t e d  i n  Yafee, s u p r a ,  a n d  n o t  t h e  e x c e p t i o n  
s t a t e d  i n  CBS, s u p r a  w h i c h  i s  r e l e v a n t  h e r e .  



F i n a l l y ,  a s  s t a t e d  by J u d g e  Fe rguson  i n  h i s  

s p e c i a l l y  c o n c u r r i n g  o p i o n  below:  

"Af f i rmance  i s  r e q u i r e d  by Shaw; o t h e r -  
w i s e  I would d i s s e n t .  The reason  for 
g i v i n g  t h e  r e v i s e d  s e c t i o n  95.031(2), 
F l o r i d a  S t a t u t e s  (Supp.  19861,  r e t r o s p e c -  
a p p l i c a t i o n  is  most compe l l ing .  

The F l o r i d a  C o n s t i t u t i o n ,  a r t i c l e  I, 
s e c t i o n  2 1 ,  p r o v i d e s  t h a t  ' ( t ) h e  c o u r t s  
s h a l l  be  open t o  e v e r y  p e r s o n  f o r  r e d r e s s  
o f  any i n j u r y .  ' T h i s  p r o v i s i o n  was  a d o p t e d  
t o  g i v e  c o n s i t i t u t i o n a l  v i t a l i t y  t o  t h e  
maxim t h a t  f o r  e v e r y  wrong t h e r e  i s  a  remedy. 
Holland e x  rel .  Wi l l iams  v .  Hayes, 155 
F l a .  129 ,  19 So.2d 709 ( 1 9 4 4 ) .  

Pullum v .  C i n c i n n a t i ,  I n c . ,  476 So.2d 657 
( F l a .  1 9 8 5 ) ,  e f f e c t i v e l y  s h u t  t h e  c o u r t -  
house  doo r  on a  c a u s e  o f  a c t i o n  i n  c e r t a i n  
p r o d u c t  l i a b i l i t y  c a s e s  even  b e f o r e  t h e  
c a u s e  o f  a c t i o n  a c c r u e d ,  l e a v i n g  a  p e r s o n  
i n j u r e d  by a n o t h e r  p r i v a t e  p e r s o n  w i t h o u t  
a  remedy. The 1986 r e v i s i o n  t o  s e c t i o n  
95.031 ( 2 )  was a  prompt l e g i s l a t i v e  ove r -  
r u l i n g  o f  Pullum. 

We a r e  n o t  paralyzed,  by p o l i c y  or precedent ,  
from g i v i n g  t h e  c o r r e c t i v e  l e g i s l a t i o n  
r e t r o s p e c t i v e  a p p l i c a t i o n  t o  a  c a s e  which  
was sandwiched  be tween  B a t t i l l a  and Pullum, 
s o  t h a t  s u b s t a n t i a l  j u s t i c e  and  r i g h t  s h a l l  
p r e v a i l  a s  c o n t e m p l a t e d  by t h e  c o n s t i t u t i o n .  
Our d u t y  a s  a n  a p p e l l a t e  c o u r t  i n  c o n s t r u i n g  
a  s t a t u t e  i s  f i r s t  t o  r e c o n c i l e  i t  w i t h  
c o n s t i t u t i o n a l  mandates .  S e e  B i g g s  v .  Smith, 
134 F l a .  569 ,  184 So. 106 ( 1 9 3 8 )  ( ' T h e  du ty  
i s  on t h i s  C o u r t  t o  s e e  t h a t  s u b s t a n t i a l  
j u s t i c e  and  r i g h t  s h a l l  p r e v a i l . ' ) .  
Dominguez v .  Bucyrus-Eire Co., 1 2  FLW 546 
( F l a .  3 r d  D C A ,  Feb. 1 1 ,  1987) .  

T h e r e  i s  no l o g i c  o r  p u b l i c  p u r p o s e  t o  be s e r v e d  by 

d e n y i n g  t h e  p l a i n t i f f s  t h e  r i g h t  t o  p u r s u e  t h e i r  c l a i m  

which  h a s  been  p e n d i n g  f o r  o v e r  f i v e  y e a r s  b e c a u s e  of  a  

s t a t u t e  e s s e n t i a l l y  i n  e f f e c t  d u r i n g  t h a t  t i m e  f o r  o n l y  t h e  

t e n  months  between P u l l u a  and t h e  r e p e a l i n g  a c t .  



B. THE DECISION OF PuLLun V,  CINCINNATI, 
I N C , ,  476 S0.2D 657 (FLA. 19851,  
APPEAL DISMISSED, - U . S . ,  106 
S.CT. 1626, 90 L.ED 2D 174 (19861,  
W H I C H  O V E R R U L E D  BATTILLA V, ALLIS 
CHALHERS HFG, CO., 392 S0.2D 874 
(FLA. 1 9 8 0 ) ,  DOES NOT APPLY SO AS TO 
BAR A CAUSE OF A C T I O N  THAT A C C R U E D  
AFTER THE BATTILLA DECISION BUT BEFORE 
THE PuLLun DECISION.  

The p l a i n t i f f  was i n j u r e d  May 2 ,  1979 and t h i s  s u i t  

f i l e d  i n  O c t o b e r ,  1981,  w i t h i n  t h e  f o u r  y e a r  s t a t u t e  of 

l i m i t a t i o n s  p r o v i d e d  i n  S e c t i o n  95 .11 (3 )  F l o r i d a  S t a t u t e s ,  

b u t  beyond t h e  12 y e a r s  from d a t e  of d e l i v e r y  r e q u i r e d  by 

S e c t i o n  95 .031(2)  F l o r i d a  S t a t u t e s  (1975) .  P r i o r  t o  t h e  

i n s t a n t  s u i t  b e i n g  f i l e d ,  t h i s  Cour t  e n t e r e d  i t s  d e c i s i o n  

i n  B a t t i l l a  v. Allis Chalmers  Wg, Co., 392 So.2d 874  ( F l a .  

B a t i l l a ,  s u p r a ,  h e l d  t h a t  t h e  s t a t u t e  of  r e p o s e  was 

u n c o n s t i t u t i o n a l l y  a p p l i e d  i n  t h a t  i t  d e n i e d  a c c e s s  t o  t h e  

c o u r t s  a s  g u a r a n t e e d  by A r t i c l e  I, S e c t i o n  21 ,  F l o r i d a  

C o n s t i t u t i o n .  I n  r e l i a n c e  on t h i s  C o u r t ' s  pronouncements  

on t h e  s t a t u t e ,  t h e  p l a i n i t f f s  f i l e d  s u i t  and l i t i g a t e d  f o r  

a p p r o x i m a t e l y  f o u r  y e a r s .  The c a s e  had n o t  y e t  been t r i e d  

when, i n  August ,  1985,  t h i s  Cour t  e n t e r e d  i t s  o p i n i o n  i n  

P u l l m ,  s u p r a ,  

I n  Pullum, s u p r a ,  t h i s  Cour t  q u o t e d  w i t h  a p p r o v a l  

J u s t i c e  McDonald! s d i s s e n t  i n  B a t t i l l a ,  and h e l d  t h e  

s t a t u t e  of  r e p o s e  of t w e l v e  y e a r s  t o  be a  r e a s o n a b l e  a c t  of  

t h e  l e g i s l a t u r e  and n o t  v i o l a t i v e  o f  t h e  c o n s t i t u t i o n .  

Summary judgment was e n t e r e d  i n  t h e  i n s t a n t  c a s e  on 

a u t h o r i t y  of  t h e  Pul lum c a s e .  (R-134). 
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It i s  submit ted t h a t  Pullum, should not  be given 

r e t r o s p e c t i v e  e f f e c t  so a s  t o  bar t h e  i n s t a n t  s u i t .  I t  i s  

t h e  general  r u l e  t h a t  a  d e c i s i o n  of a  c o u r t  of l a s t  r e s o r t  

o v e r r u l i n g  a former d e c i s i o n  i s  r e t r o s p e c t i v e  a s  wel l  a s  

p rospec t ive  u n l e s s  s p e c i f i c a l l y  dec l a red  t o  be 

be p rospec t ive  only .  There i s ,  however, tta wel l  

recognized excep t ionn  t o  t h e  r u l e .  Where a  s t a t u t e  

r e c e i v e s  "a given c o n s t r u c t i o n  by a  c o u r t  of supreme 

j u r i s d i c t i o n  and proper ty  or c o n t r a c t  r i g h t s  have been 

acqui red  under and i n  accordance w i t h  such c o n s t r u c t i o n ,  

such r i g h t s  should no t  be des t royed  by r e t r o s p e c t i v e  

a p p l i c a t i o n  of a  subsequent o v e r r u l i n g  dec i s ion .  F l o r i d a  

F o r e s t  and Park S e r v i c e  v .  S t r i c k l a n d ,  154 F la .  472, 18 

So.2d 251, 253 ( F l a .  1944).  

In  F l o r i d a  F o r e s t ,  supra,  t h e  "proper ty  or  c o n t r a c t '  

r i g h t  which could no t  be dest royed by t h e  subsequent 

o v e r r u l i n g  d e c i s i o n  was a  workmenls compensation claim. 

F l o r i d a  F o r e s t ,  supra,  and D a v i s  v .  A r t l e y  Const.  Co., 154 

F l a  481, 18 So.2d 255 (1944) de lc ined  t o  g ive  

r e t r o a c t i v e  a p l i c a t i o n  t o  a  dec i s ion  changing t h e  procedure 

f o r  p e r f e c t i n g  appea l s  i n  workmen1 s compensation cases .  

F l o r i d a  F o r e s t ,  supra,  has  been c i t e d  a s  a u t h o r i t y  f o r  

denying r e t r o a c t i v e  a p p l i c a t i o n  of j u d i c i a l  d e c i s i o n s  where 

such a p p l i c a t i o n  would des t roy  va r ious  i n t e r e s t s .  

I n  Aronson v .  Congregation Temple D e  Hirsch ,  123 So.2d 

408 (F l a .  3rd DCA 1960) and F u l l e r  v .  R i l e y ,  124 So 2d 409 



F l a .  3 r d  DCA 19601,  t h e  T h i r d  D i s t r i c t ,  r e l y i n g  on  

F l o r i d a  F o r e s t ,  d e c l i n e d  t o  r e t r o a c t i v e l y  a p p l y  an  

o v e r r u l i n g  d e c i s i o n  which  changed t h e  t i m e  f o r  f i l i n g  a  

n o t i c e  o f  a p p e a l .  R e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  d e c i s i o n  

would have  r e s u l t e d  i n  t h e  d i s m i s s a l  o f  t h e  a p p e a l s ,  which 

w e r e  b o t h  c i v i l  c a s e s .  

I n  Cu lpeppe r  v. Cu lpeppe r ,  147 F l a .  632 ,  3 So.2d 330 

( 1 9 4 1 ) ,  which  was d e c i d e d  b e f o r e  F l o r i d a  F o r e s t ,  s u p r a ,  

t h i s  Cour t  h e l d  t h a t  i t  would n o t  r e t r o a c t i v e l y  a p p l y  a  

d e c i s i o n  a l t e r i n g  t h e  r u l e s  o f  p l e a d i n g .  T h i s  C o u r t  s t a t e d  

a s  i t s  r e a s o n  t h e  f a c t  t h a t  t h e  p a r t i e s  had t h e  r i g h t  t o  

r e l y  on t h e  p r i o r  d e c i s i o n .  T h i s  Cour t  a l s o  c o n s i d e r e d  

r e l i a n c e  i n  I n t e r l a c h e n  L a k e s  E s t a t e s ,  I n c .  v. Snyde r ,  304 

So.2d 433 ( F l a .  1973) .  T h e r e i n  t h i s  Cour t  s t a t e d  t h a t  i t s  

d e c i s i o n  d e c l a r i n g  a  p r o p e r t y  t a x  a s s e s s m e n t  s t a t u t e  t o  be 

u n c o n s t i t u t i o n a l  would o p e r a t e  p r o s p e c t i v e l y  o n l y  b e c a u s e  

p e r s o n s  had r e l i e d  on t h e  s t a t u t e .  See  a l s o  Depar tment  of 

Revenue v. Anderson,  389 So 2d 1034 ( F l a .  1 s t  DCA 1980) .  

T h i s  Cour t  h e l d  i n  Rupp v. B r y a n t ,  417 So.2d 658 

( F l a .  1982)  t h a t  a  s t a t u t e  c o u l d  n o t  be a p p l i e d  

r e t r o a c t i v e l y  s o  a s  t o  a b o l i s h  v e s t e d  r i g h t s .  The v e s t e d  

r i g h t s  were pend ing  c a u s e s  o f  a c t i o n  a g a i n s t  c e r t a i n  p u b l i c  

employees .  The s t a t u t e  s o u g h t  t o  r e l i e v e  p u b l i c  employees  

f rom p e r s o n a l  l i a b i l i t y  f o r  t h e i r  n e g l i g e n t  a c t s .  T h i s  

Cour t  d e c l a r e d  t h a t  due p r o c e s s  c o n s i d e r a t i o n s  would 

p r e v e n t  t h e  s t a t u t e ' s  r e t r o a c t i v e  a p p l i c a t i o n  t o  pend ing  



c a u s e s  of  a c t i o n .  See  a l s o  State Dept. of Transportation 

v. Knovles, 402 So.2d 1155 ( F l a .  1981) .  

The r e t r o a c t i v e  a p p l i c a t i o n  o f  Pullum t o  t h e  i n s t a n t  

c a s e  would d e s t r o y  t h e  p l a i n t i f f s 1  a c c r u e d ,  v e s t e d  and 

pend ing  r i g h t  t o  r e c o v e r  f o r  i n j u r i e s  i n  v i o l a t i o n  o f  t h e  

p l a i n t i f f s '  r i g h t s  t o  due  p r o c e s s .  F u r t h e r ,  t h e  p l a i n t i f f s  

l i t i g a t e d  t h e i r  c a s e  f o r  a p p r o x i m a t e l y  f o u r  y e a r s  i n  

r e l i a n c e  on t h i s  C o u r t ' s  p r i o r  d e c i s i o n s  d e c l a r i n g  t h e  

s t a t u t e  of  r e p o s e  u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  t h e  f a c t s  

o f  t h e i r  c l a im.  T h i s  s h o u l d  a l s o  weigh a g a i n s t  r e t r o a c t i v e  

a p p l i c a t i o n  o f  t h e  Pullun c a s e .  

The r u l e  a g a i n s t  r e t r o a c t i v e  a p p l i c a t i o n  of  

d e c i s i o n a l  law o r  s t a t u t e s  where i t  would r e s u l t  i n  

d e s t r u c t i o n  of  pend ing  c a u s e s  of  a c t i o n  h a s  a l s o  been 

f o l l o w e d  by t h e  f e d e r a l  c o u r t s .  S e e  f o r  example: Logan v. 

Zimmerman, 455 U.S. 422, 102 S.Ct. 1148, 71 L.Ed.2d 265 

( 1 9 8 2 ) ;  Chevron Oil Company v. Huson, 404 U.S. 97 ,  92 S.Ct. 

349 ,  30 L.Ed.2d 296 (1971)  and Brinkerhoff-Faris Trust & 

Savings Co. v. Hill, 281 U.S. 673,  50 S.Ct. 451, 7 4  L.Ed. 

1107 (1930)  which h a v e  h e l d  i n  a c c o r d a n c e  w i t h  f e d e r a l  due 

p r o c e s s  c o n s i d e r a t i o n s ,  a c c r u e d  c a u s e s  o f  a c t i o n  may n o t  be 

d e s t r o y e d  by r e t r o a c t i v e  a p p l i c a t i o n  o f  s t a t u t e s  o r  

d e c i s i o n a l  law. 

I n  Chevron Oil, supra, t h e  U n i t i e d  S t a t e s  Supreme 

Cour t  d e a l s  w i t h  t h e  i s s u e  of  r e t r o a c t i v e  a p p l i c a t i o n  o f  

d e c i s i o n a l  law. T h a t  c a s e  i n v o l v e d  a n  o v e r r u l i n g  d e c i s i o n  

which s h o r t e n e d  a  s t a t u t e  of  l i m i t a t i o n s .  The c o u r t  s e t  
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f o r t h  t h r e e  f a c t o r s  t o  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  

a  d e c i s i o n  s h o u l d  b e  a p p p l i e d  p r o s p e c t i v e l y  o n l y .  F i r s t ,  

it m u s t  e s t a b l i s h  a  new p r i n c i p l e  o f  l aw by e i t h e r  

o v e r r u l i n g  c l e a r  p a s t  p r e c e d e n t  upon w h i c h  l i t i g a n t s  h a v e  

r e l i e d  o r  d e c i d i n g  a n  i s s u e  o f  f i r s t  i m p r e s s i o n .  Pullum, 

supra, c l e a r l y  o v e r r u l e d  p a s t  p r e c e d e n t  a n d  e s t a b l i s h e d  a  

new r u l e  o f  l aw.  

The s e c o n d  c r i t e r i a  o f  Chevron O i l ,  supra, i s  w h e t h e r  

r e t r o s p e c t i v e  o p e r a t i o n  w i l l  f u r t h e r  o r  r e t a r d  o p e r a t i o n  o f  

t h e  r u l e  i n  q u e s t i o n .  The r e t r o s p e c t i v e  a p p l i c a t i o n  of 

Pullum c a n  n o t  now o p e r a t e  t o  f u r t h e r  t h e  p u r p o s e s  o f  t h e  

s t a t u t e  o f  r e p o s e  b e c a u s e  t h e  s t a t u t e  h a s  b e  a b o l i s h e d .  

Even i f  t h e  l e g i s l a t u r e  was  j u s t i f i e d  i n  p r o t e c t i n g  

m a n u f a t u r e r s  f r o m  p e r p e t u a l  l i a b i l i t y  f o r  t h e i r  d e f e c t i v e  

p r o d u c t s ,  t h e  l e g i s l a t u r e  no l o n g e r  h a s  s u c h  i n t e n t .  

R e t r o s p e c t i v e  a p p l i c a t i o n  o f  Pullum w i l l  o n l y  s e r v e  t o  

p r e v e n t  t h o s e  r e l a t i v e l y  few p l a i n t i f f s  c a u g h t  i n  t h e  m i d d l e  

b e t w e e n  Pullum a n d  t h e  r e p e a l  o f  t h e  s t a t u t e  o f  r e p o s e  f r o m  

s e e k i n g  r e d r e s s  f o r  t h e i r  i n j u r i e s .  

The t h i r d  c r i t e r i a  o f  Chevron O i l ,  supra, i s  w h e t h e r  

r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  d e c i s i o n  w i l l  p r o d u c e  

s u b s t a n t i a l l y  i n e q u i t a b l e  r e s u l t s .  T h i s  f a c t o r  s p e a k s  

f o r c e f u l l y  f o r  r e j e c t i n g  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  

Pulllum. To deny  o n l y  t h o s e  p e r s o n s  who f a l l  w i t h i n  t h e  t e n  

month  p e r i o d  b e t w e e n  t h e  Pul luu d e c i s i o n  a n d  t h e  r e p e a l  o f  

t h e  s t a t u t e  of r e p o s e  t h e  r i g h t  t o  p u r s u e  t h e i r  c l a i m s  w i l l  

r e s u l t  i n  t h e  d e n i a l  o f  t h e i r  r i g h t s  t o  e q u a l  p r o t e c t i o n  o f  
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t h e  l a w ,  a b r o g a t i o n  o f  b o t h  f e d e r a l  and s t a t e  

c o n s t i t u t i o n a l  r i g h t s  t o  due p r o c e s s  and i t  w i l l  s e r v e  no 

p u r p o s e  of  r i g h t  o r  j u s t i c e .  

I f  t h i s  Cour t  s h o u l d  r e j e c t  t h e  a rgumen t s  a s s e r t e d  

h e r e i n  and h o l d  Pul lum t o  have  r e t r o a c t i v e  a p p l i c a t i o n ,  i t  

i s  s u b m i t t e d  t h a t  i t  s h o u l d  n o t  b a r  t h e  p r e s e n t  s u i t  

b e c a u s e  i t  i s  d i s t i n g u i s h a b l e  on i t s  f a c t s .  I n  Pullum, 

t h i s  Cour t  s t a t e d  t h a t  t h e  l e g i s l a t u r e ' s  a c t  was r e a s o n a b l e  

and c i t e d  w i t h  a p p r o v a l  J u s t i c e  McDonald's d i s s e n t  i n  

B a t t i l l a ,  s u p r a ,  which made a  d i s t i n c t i o n  between 

improvements  t o  r e a l  p r o p e r t y  and m a n u f a c t u r e d  p r o d u c t s  

b a s e d  on l e n g t h  of t h e i r  u s e f u l  l i f e .  The p r o d u c t  i n  t h i s  

c a s e  h a s  a  much g r e a t e r  u s e f u l  l i f e  t h a n  t w e l v e  y e a r s ,  

which  i s  e v i d e n c e d  by t h e  f a c t  t h a t  i t  was i n  u s e  twenty  

y e a r s  a f t e r  i t s  manufacu tu re .  The d i s t i n c t i o n  made by t h e  

l e g i s l a t u r e  and Pul lum i s  n o t  r e a s o n a b l e  and i s  

u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  t h i s  c a s e .  5/ 

T h i s  Cour t  s h o u l d  r e j e c t  t h o s e  d e c i s i o n s  which  have  

h e l d  c o n t r a r y  t o  t h e  p o s i t i o n  a s s e r t e d  h e r e i n  ( s e e  c a s e s  

c i t e d  a t  n o t e  1 ,  p. 5 above )  and  d e c l i n e  t o  a p p l y  Pul lum 

r e t r o s p e c t i v e l y  t o  t h i s  and  o t h e r  p r o d u c t  l i a b i l i t y  c a s e s  

5/ I f  Pullum d i v e s t s  t h e  p l a i n t i f f s  of t h e i r  c a u s e  o f  
a c t i o n  i t  would be  a  r e s u l t  somewhat a n a l o g o u s  t o  t h e  
r e t r o a c t i v e  a p p l i c a t i o n  of  a  s h o r t e n e d  s t a t u t e  of  
l i m i t a t i o n s  w i t h o u t  a  s a v i n g s  c l a u s e .  An a d d i t i o n a l  
argument  w e i g h i n g  a g a i n s t  t h e  a p p l i c a t i o n  of  Pul lum h e r e  
i s ,  t h e r e f  o r e ,  t h e  F l o r i d a  c o n s t i t u t i o n a l  p r o h i b i t i o n  
a g a i n s t  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  a  s h o r t e n e d  s t a t u t e  
of l i m i t a t i o n s  where  no s a v i n g s  c l a u s e  i s  p r o v i d e d  t o  
p r o t e c t  e x i s t i n g  c l a i m s .  Homemakers, s u p r a .  



pend ing  b e f o r e  Pullum. I n  t h e  a l t e r n a t i v e ,  p l a i n t i f f s  

would u r g e  t h i s  C o u r t  t o  r e c e d e  from i t s  d e c i s i o n  i n  

Pullum. The F l o r i d a  C o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  c o u r t s  

s h a l l  be open t o  e v e r y  p e r s o n  f o r  r e d r e s s  o f  i n j u r y .  

F l o r i d a  C o n s t i t u t i o n ,  A r t i c l e  I, S c t i o n  21. T h i s  C o u r t ' s  

h o l d i n g s  i n  B a t t i l l a ,  s u p r a ,  and O v e r l a n d  C o n s t r u c t i o n  Co. 

v. S i rmons ,  369 So. 2d 572 (FLa. 1979)  t o  t h e  e f f e c t  t h a t  

s t a t u t e s  o f  r e p o s e  which b a r  c a u s e s  o f  a c t i o n  b e f o r e  t h e y  

a c c r u e  v i o l a t e  t h a t  c o n s t i t u t i o n a l  p r o v i s i o n  were  based  on 

sound r e a s o n i n g .  



v .  CONCLUSION 

Based upon t h e  a u t h o r i t i e s  c i t e d  and t h e  r e a s o n s  

d i s c u s s e d  above,  t h e  d e c i s i o n  of  t h e  D i s t r i c t  Cour t  of 

Appeal,  T h i r d  D i s t r i c t  i n  f a v o r  of t h e  r e sponden t  shou ld  be 

r e v e r s e d  and t h e  c a s e  remanded f o r  a  j u r y  t r i a l  on t h e  

m e r i t s .  
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