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PRELIMINARY STATEMENT 

Amicus cu r i ae ,  Barnet t  Banks of F lo r ida ,  Inc. ("Barnet t") 

has f i l e d  an answer b r i e f  which addresses t h e  i ssue  whether t h i s  

Cour t ' s  d e c i s i o n  s h o u l d  o p e r a t e  on a  pure  p r o s p e c t i v e  b a s i s .  

This  i s s u e  o n l y  becomes r e l e v a n t  i f  t h e  Court  d e c l a r e s  t h e  t a x  

i n v a l i d  a s  v i o l a t i v e  o f  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e ,  31 

U.S.C. $3124. 

It i s  t h e  Appel lants '  p o s i t i o n  t h a t  t h e  t a x  i s  v a l i d  because 

i t  f a l l s  s q u a r e l y  w i t h i n  t h e  purview of t h e  e x c e p t i o n  t o  t h e  

f e d e r a l  s t a t u t e  and t h e r e f o r e  t h e  S t a t e  'may i n c l u d e  i n t e r e s t  

earned  on f e d e r a l  o b l i g a t i o n s  i n  t h e  base  f o r  purposes  of 

measuring t h e  tax. The S t a t e  poin ts  t o  a u t h o r i t y  from t h e  United 

S t a t e s  Supreme Court, s i s t e r  s t a t e  Supreme Courts, and t h i s  Court 

i n  s u p p o r t  o f  i t s  a r g u m e n t  t h a t  t h e  t a x  a t  i s s u e  i s  a  

I I n o n d i s c r i m i n a t o r y  nonproper ty  t a x  imposed on c o r p o r a t i o n s  o r  

o the r  a r t i f i c i a l  e n t i t i e s  f o r  the  exe rc i se  of c e r t a i n  p r i v i l e g e s  

i n  the  S t a t e  of Florida." 

However, i n  an abundance of c a u t i o n  and because of t h e  

f i s c a l  impact a  dec is ion  from t h i s  Court of i n v a l i d i t y  of t h e  t a x  

would h a v e  on t h e  S t a t e ,  A p p e l l a n t s  a rgue  t h a t  i t  would be a  

proper exe rc i se  of t h i s  Court 's inherent  e q u i t a b l e  powers t o  g i v e  

any dec is ion  of i n v a l i d i t y  a  "pure" prospect ive  only  e f f e c t :  t h e  

"Sunburst Doctrine." The United S t a t e s  Supreme Court f i r s t  gave 

s a n c t i o n  t o  t h e  p r o s p e c t i v e  o n l y  approach i n  -- Grea t  Nor thern  



R a i l r o a d  v .  S u n b u r s t  O i l  & R e f i n e r y  Co., 287 U.S. 358, 53 S.Ct. ----- - ---- -- - - -- 

1 4 5 ,  7 7  L.Ed. 360  ( 1 9 3 2 )  t h e  c a s e  f r o m  w h i c h  t h e  d o c t r i n e  

a c q u i r e d  i t s  name. J u s t i c e  Cardozo,  s p e a k i n g  f o r  t h e  Cour t  

s t a t e d ,  i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

This  i s  a  c a s e  where a c o u r t  ha s  
r e fused  t o  make i t s  r u l i n g  r e t r o a c t i v e ,  
and t h e  novel  s t a n d  i s  taken t h a t  t h e  
c o n s t i t u t i o n  of t h e  United S t a t e s  i s  
in f r inged  by t h e  r e f u s a l .  

We t h i n k  t h e  Federa l  c o n s t i t u t i o n  
has  no vo ice  upon t h e  s u b j e c t .  A s t a t e  
i n  d e f i n i n g  t h e  l i m i t s  of adherence t o  
precedent  may make a  choice  f o r  i t s e l f  
between t h e  p r i n c i p l e  of forward ope ra t ion  
and t h a t  of r e l a t i o n  backward. I t  may say  
t h a t  d e c i s i o n s  of i t s  h i g h e s t  c o u r t ,  though 
l a t e r  ove r ru l ed ,  a r e  law none t h e  l e s s  f o r  
i n t e rmed ia t e  t r a n s a c t i o n s .  * * *  
On t h e  o t h e r  hand, i t  may hold t o  t h e  
a n c i e n t  dogma t h a t  t h e  law dec la red  by i t s  
c o u r t s  had a  P l a t o n i c  o r  i d e a l  e x i s t e n c e  
be fo re  t h e  a c t  of  d e c l a r a t i o n ,  i n  which 
event  t h e  d i s c r e d i t e d  d e c l a r a t i o n  w i l l  be 
viewed a s  i f  i t  had never been,  and t h e  
recons idered  d e c l a r a t i o n  a s  law from t h e  
b e g i n n i n g .  ( c i t a t i o n s  omi t ted)  The 
a l t e r n a t i v e  i s  t h e  same whether t h e  s u b j e c t  
of t h e  new d e c i s i o n  i s  common law . . . 
o r  s t a t u t e .  * * *  
The choice  f o r  any s t a t e  may be determined 
by t h e  j u r i s t i c  philosophy of  t h e  judges 
of h e r  c o u r t s ,  t h e i r  concept ions  of  law, 
i t s  o r i g i n  and n a t u r e .  We review not  t h e  
wisdom of  t h e i r  ph i lo soph ie s ,  bu t  t h e  
l e g a l i t y  of t h e i r  a c t s .  The S t a t e  of 
Montana has  t o l d  us  by t h e  vo ice  of h e r  
h i g h e s t  c o u r t  t h a t  wi th  t h e s e  a l t e r n a t i v e  
methods open t o  h e r ,  h e r  p re fe rence  i s  f o r  
t h e  f i r s t .  287 U.S. 364,365. 



The q u e s t i o n  r e g a r d i n g  r e f u n d s  a n d  p r o s p e c t i v e  v s .  

r e t r o a c t i v e  e f f e c t  o f  a  d e c i s i o n  o f  i n v a l i d i t y  h a s  n e v e r  been an 

i s s u e  i n  t h i s  p r o c e e d i n g .  On Mot ion  f o r  Summary Judgment  t h e  

t r i a l  c o u r t  u p h e l d  t h e  v a l i d i t y  o f  t h e  t a x .  Upon r e v e r s a l ,  t h e  

D i s t r i c t  C o u r t  remanded t h e  c a s e  t o  t h e  t r i a l  c o u r t  f o r  f u r t h e r  

p r o c e e d i n g s  t o  d e t e r m i n e  t h e  r e f u n d  i s s u e .  I n  t h e  e v e n t  t h i s  

C o u r t  f i n d s  t h e  t a x  i n v a l i d ,  i t  i s  r e s p e c t f u l l y  r e q u e s t e d  t h a t  

t h i s  Cour t  e x e r c i s e  i t s  i n h e r e n t  e q u i t a b l e  power, and f a s h i o n  a  

p u r e  p r o s p e c t i v e  e f f e c t  t o  i t s  d e c i s i o n .  The S t a t e ,  i n  good 

f a i t h ,  r e l i e d  upon i t s  p r e s u m p t i v e l y  v a l i d  t a x i n g  s t a t u t e ;  i t  

c o l l e c t e d ,  a p p r o p r i a t e d  and e x p e n d e d  t h e  monies  g e n e r a t e d  f rom 

t h e  t a x .  F o r  o v e r  a  d e c a d e ,  t h e  t a x  r e m a i n e d  u n c h a l l e n g e d .  

Refunds would be  n o t h i n g  more t h a n  m u l t i - m i l  l i o n  do1 l a r  w i n d f a l l  s 

a t  t h e  e x p e n s e  o f  t h e  s t a t e  t r e a s u r y  and o t h e r  t a x p a y e r s  i n  t h e  

S t a t e .  Under t h e  c i r c u m s t a n c e s ,  t h i s  C o u r t  o u g h t  t o  w e i g h  t h e  

e q u i t i e s  i n  f a v o r  o f  t h e  p u b l i c  i n t e r e s t  and r e f u s e  r e f u n d s  t o  

t h e s e  b a n k s  e v e n  i f  P a r t  V I I ,  Ch. 2 2 0  i s  f o u n d  t o  b e  

u n c o n s t i t u t i o n a l  . 



ANY DECISION OF INVALIDITY SHOULD BE 
GIVEN PURE PROSPECTIVE EFFECT. 

B a r n e t t  h a s  f i l e d  s u i t  i n  C i r c u i t  Cour t  c h a l l e n g i n g  t h e  t a x  

on  t h e  same g r o u n d s  a s  A p p e l l e e s  s e e k i n g  a r e f u n d  o f  v i r t u a l l y  

a1  1 c o r p o r a t e  t a x e s  p a i d  t o  t h e  S t a t e  f r o m  1980  t o  t h e  p r e s e n t .  

Having f i l e d  an  independen t  a c t i o n  c h a l l e n g i n g  t h e  t a x ,  B a r n e t t  

p o i n t s  t o  t h r e e  c a s e s  where  i t  h a s  b e e n  h e l d  t h a t  t h e  c o u r t ' s  

d e c i s i o n  o f  i n v a l i d i t y  s h o u l d  o p e r a t e  p r o s p e c t i v e l y  "except  f o r  

t h o s e  t a x p a y e r s  who h a v e  t i m e l y  j u d i c i a l l y  c h a l l e n g e d "  t h e  t a x .  

T h e r e  i s ,  h o w e v e r ,  a n o t h e r  1 i n e  o f  a u t h o r i t y  c l e a r l y  more 

a p p r o p r i a t e  f o r  t h i s  case .  T h i s  o t h e r  l i n e  o f  a u t h o r i t y  s u p p o r t s  

a "pure"  p r o s p e c t i v e  e f f e c t  t o  a n y  d e c i s i o n  o f  i n v a l i d i t y .  

S u c c i n c t l y ,  any d e c i s i o n  of  i n v a l i d i t y  s h o u l d  o p e r a t e  as o f  t h e  

d a t e  t h a t  d e c i s i o n  i s  f i n a l .  T h i s  d o c t r i n e  i s  p r e m i s e d  on t h e  

presumpt ion  t h a t  t h e  t a x  i s  v a l i d  u n t i l  d e c l a r e d  o t h e r w i s e  by  a 

f i n a l  a p p e l l a t e  d e c i s i o n ;  a c c o r d i n g l y ,  no r e f u n d s  s h o u l d  be  due 

a n y  t a x p a y e r .  T h e r e  i s  c l e a r  p r e c e d e n t  f o r  s u c h  a "pure"  

p r o s p e c t i v e  e f f e c t  t o  any p o s s i b l e  d e c i s i o n  o f  i n v a l i d i t y  i n  t h i s  

c a s e .  

I n  G u l e s i a n  v.  Dade County School  Board, 281 So.2d 325 ( F l a .  -- 
1 9 7 3 )  t h i s  C o u r t  r e f u s e d  t o  o r d e r  t a x  r e f u n d s  t o t a l l i n g  

$ 7 , 3 0 0 , 0 0 0  a f t e r  i n v a l i d a t i n g  a  s t a t u t e  a u t h o r i z i n g  s c h o o l  

d i s t r i c t s  t o  l e v y  an  ad v a l o r e m  t a x  i n  e x c e s s  of 1 0  m i l l s  w i t h o u t  

a v o t e  of t h e  e l e c t o r s .  The Cour t  r easoned  t h a t  p u r e  p r o s p e c t i v e  



a p p l i c a t i o n  o f  t h e  r u l i n g  was p r o p e r  b e c a u s e  o f  t h e  s c h o o l  

b o a r d ' s  r e l i a n c e  on a  p r e s u m p t i v e l y  v a l i d  s t a t u t e  and t h e  

b u d g e t a r y  and a d m i n i s t r a t i v e  burdens  a  r e f u n d  would cause .  The 

d e c i s i o n  o f  t h i s  Court  i n  -- G u l e s i a n  h a s  been c i t e d  w i t h  a p p r o v a l  

by  a t  l e a s t  o n e  o t h e r  s t a t e  s u p r e m e  c o u r t  and i s  a l s o  c i t e d  i n  

two  o f  t h e  t h r e e  c a s e s  c i t e d  b y  B a r n e t t . '  I t  r e m a i n s  v i a b l e  

a u t h o r i t y .  

I n  D e l t o n a  C o ~ o r a t i o n  v .  B a i l g ,  336 So.2d 1 1 6 3  ( F l a .  ---- - ---- - --- 
1973) t h i s  Court  a g a i n  e n u n c i a t e d  t h e  p r i n c i p l e  t h a t  a  d e c i s i o n  

h o l d i n g  a  t a x i n g  enactment  i n v a l i d  may o p e r a t e  p r o s p e c t i v e l y  from 

t h e  d a t e  t h e  o p i n i o n  becomes f i n a l  where p e r s o n s  r e l y i n g  on t h e  

s t a t u t e  d i d  s o  a s s u m i n g  i t  t o  b e  v a l i d .  The C o u r t  n o t e d  t h a t  

t h i s  p r i n c i p l e  i s  p r e m i s e d  on t h e  g e n e r a l  r u l e  t h a t  a n  a c t  o f  t h e  

L e g i s  l a t u r e  i s  presumed c o n s t i t u t i o n a l  u n t i l  i n v a l  i d a t e d  b y  a  

f i n a l  a p p e l l a t e  d e c i s i o n .  

I n  D e s e r e t  R a n c h e s  o f  F l o r i d a ,  I n c .  v .  S t .  J o h n s  R i v e r  - ---- -- --- - - - ---- --- 
W a t e r ,  406 So.2d 1132 ( F l a .  5 t h  DCA 1981)  a f f i r m e d  i n  p a r t ,  

r e v e r s e d  i n  p a r t ,  421 So.2d 1067 ( F l a .  1 9 8 2 ) ,  t h e  D i s t r i c t  C o u r t  

h e l d  t h a t  t h e  w a t e r  d i s t r i c t ,  i n  l e v y i n g  t h e  Bas in  t a x  a t  i s s u e ,  

S e e  M e t r o  o l i t a n  L i f e  I n s .  Co. v .  Commiss ioner  o f  I n s u r a n c e ,  
3  7 3  N .~2d%q-(KT. T%F~ ~ w ~ i - e ~ t ~  &zTDakoG X ~ o G a u r t  
r e f u s e d  t o  orde;  t a x  r e f L n d s  o f  premium t a x e s  on a L f i n d i n g  o f  
u n c o n s t i t u t i o n a l i t y .  T h i s  d e c i s i o n  c o n t a i n s  a  v e r y  s u c c i n c t  
a n a l y s i s  o f  t h e  s u n b u r s t  D o c t r i n e ,  c i t i n g  a u t h o r i t i e s  f r o m  
numeious  j u r i s d i c t i o n s .  S e e  a 1  s o ,  -0s ternd-or£ v .  T u r n e r ,  426 
So.2d 539 ( F l a .  1 9 8 2 ) ;  -- C o l d i n g  - v .  H e r z o g ,  So.2!d-?f8T)- ( F l a .  
1985) .  



a c t e d  i n  good f a i t h  r e l i a n c e  on a  p r e sumpt ive ly  v a l i d  s t a t u t e  and 

t h u s  t h e  Cour t ' s  d e c i s i o n  of  u n c o n s t i t u t i o n a l i t y  " s h a l l  o p e r a t e  

p r o s p e c t i v e l y  from t h e  d a t e  hereof ."  - Id., a t  1142. 

I n  A l s d o r f  -- v .  Broward County ,  373  So.2d 695 ( F l a .  4 t h  DCA - -- 
1979)  -- c e r t .  -- d e n i e d ,  385 So.2d 754 ( F l a .  1980 )  t h e  C o u r t  a f f i r m e d  

t h e  t r i a l  c o u r t ' s  d e n i a l  o f  a l l  r e q u e s t s  f o r  r e f u n d s  o f  

improper ly  c o l l e c t e d  t a x e s  f i n d i n g  s a i d  d e n i a l  by t h e  t r i a l  c o u r t  

t o  b e  a  " p r o p e r  e x e r c i s e  o f  i t s  i n h e r e n t  e q u i t a b l e  powers."  - I d .  

a t  701. See  a l s o ,  ----- I n t e r n .  -- S t u d i o  Apa r tmen t  A s s ' n  v .  Lockwood, - --- 
421  So.2d 1119 ( F l a .  4  DCA 1982)  p e t .  f o r  r e v .  den.  430 So.2d 

451 ( F l a .  1983)  --- c e r t .  --- d e n i e d ,  464 U.S. 895 (1983)  where  t h e  

C o u r t  g a v e  a  p r o s p e c t i v e  o n l y  e f f e c t  t o  i t s  d e c i s i o n  o f  

u n c o n s t i t u t i o n a l i t y  n o t i n g  t h e  i n j u s t i c e  a n d  h a r d s h i p  a  

r e t r o a c t i v e  a p p l i c a t i o n  o f  i t s  d e c i s i o n  would cause  on t h e  C l e r k  

o f  t h e  C o u r t  and t h e  County  by manda t i ng  t h e  r e t u r n  o f  monies  

l o n g  s i n c e  expended. No r e f u n d s  were o rdered .  

The d o c t r i n e  of  pure  p r o s p e c t i v i t y  works bo th  ways; i t  does 

no t  o p e r a t e  e x c l u s i v e l y  f o r  t h e  b e n e f i t  o f  a  t a x i n g  a u t h o r i t y  b u t  

a l s o  p r o v i d e s  p r o t e c t i o n  t o  t axpayers .  For example,  i n  - Del tona ,  

t h e  e f f e c t  o f  t h e  s t a t u t e  a t  i s s u e  t h e r e i n  was t o  g i v e  a  t a x  

b r e a k  t o  s u b d i v i s i o n  d e v e l o p e r s .  Upon t h e  d e c i s i o n  o f  

i n v a l i d i t y ,  t h e  t a x i n g  a u t h o r i t y  was p r o h i b i t e d  from go ing  back 

and a s s e s s i n g  a d d i t i o n a l  t a x e s .  I n  s h o r t ,  t h e  c o u r t  h e l d  t h a t  



t h e  d e v e l o p e r s  w e r e  j u s t i f i e d  i n  t h e i r  r e l i a n c e  on a  

p r e s u m p t i v e l y  v a l i d  t a x i n g  s t a t u t e  g i v i n g  them a  t a x  b r e a k  and 

a c c o r d i n g l y  p r o h i b i t e d  t h e  t a x  a s s e s s o r s  from go ing  b a c k  and 

a s s e s s i n g  a d d i t i o n a l  t a x e s .  Moreove r ,  t h e  d o c t r i n e  p r o v i d e d  

p r o t e c t i o n  f o r  " o t h e r  p e r s o n s "  who r e 1  i e d  on t h e  p r e s u m p t i v e l y  

v a l i d  s t a t u t e .  S e e ,  D e l t o n a ,  s u p r a  a t  1166,  1167,  w h e r e i n  t h e  ---- 
Court s t a t e s :  

. . . Second, t h e  I n t e r l a c h e n  Lakes E s t a t e s  
dec i s ion  s t a t e d  i n  unequivocal  language t h a t  
it was t o  o p e r a t e  p r o s p e c t i v e l y  "from t h e  
d a t e  t h e  opinion becomes f i n a l . ' '  C l ea r ly  t h e  
op in ion  was not  f i n a l  u n t i l  t h e  o r d e r  on 
p e t i t i o n  f o r  r ehea r ing  was f i l e d  on December 9  
1974. ( c i t a t i o n s  omi t ted)  To t h e  argument, 
based on Gules ian and Conboy, sup ra ,  t h a t  t h e  
I n t e r l a c h e n  Lake E s t a t e s  d e c i s i o n  was l i m i t e d  
t o  t h e  f a c t s  and p a r t i c u l a r  ha rdsh ip  involved 
i n  t h a t  ca se  o n l y ,  we respond t h a t  such an 
argument i s  r e f u t e d  by a  p l a i n  r ead ing  of  
t h e  d e c i s i o n .  The case  came t o  t h e  Court on 
c e r t i f i e d  ques t ions  pursuant  t o  F l o r i d a  
Appel la te  Rule 4.6 wi thout  any d i s c u s s i o n  i n  
t h e  op in ion  of any p e c u l i a r  f a c t u a l  s i t u a t i o n s .  
I n  a d d i t i o n ,  J u s t i c e  Ervin  s t a t e d  t h a t  t h e  
d e c i s i o n  was t o  o p e r a t e  p r o s p e c t i v e l y  
"because persons r e l y i n g  on t h e  s t a t e  s t a t u t e  
d id  s o  assuming i t  t o  be v a l i d  d e s p i t e  t h e  
new p rov i s ions  of t h e  1968 S t a t e  Cons t i t u t i on . "  
Use of the word "persons" makes clear that 
the decision was not limited to the taxpayers 
involved in that particular case. Accordingly, 
we conclude that the trial court erred in 
holding that taxpayers were not entitled to the 
benefit of Section 195.062, Florida Statutes 
(1973), for the tax year 1974. Ad valorem 
r e a l  p rope r ty  t a x e s  f o r  t h a t  yea r  became a  
l i e n  on January 1, 1974. The I n t e r l a c h e n  
Lake E s t a t e s  ca se  d id  no t  become f i n a l  and 
o p e r a t i v e ,  by i t s  express  t e rms ,  u n t i l  
December 9 ,  1974. ( e . s . )  



Succinc t ly ,  t h i s  e q u i t a b l e  doc t r ine  works both ways. In  Deltona,  

i t  pro tec ted  the  taxpayers. In  Gulesian,  i t  protected the  tax ing  

a u t h o r i t y  which r e l i e d  on a  presumptively v a l i d  taxing s t a t u t e .  

Without q u e s t i o n ,  t h i s  Court  has  t h e  power t o  f a s h i o n  

p r o s p e c t i v e  o n l y  d e c i s i o n s ,  p a r t i c u l a r l y  i n  t h e  e x e r c i s e  o f  

equi ty  j u r i s d i c t i o n .  Numerous cour ts  have app l i ed  the "Sunburst 

Doct r ine ' '  g i v i n g  i t s  r u l i n g s  pure  p r o s p e c t i v e  e f f e c t  a s  of  t h e  

da te  the  dec is ion  becomes f i n a l .  The essence of the  doc t r ine  i s  

s u c c i n c t l y  s t a t e d  ( t o g e t h e r  w i t h  a u t h o r i t y  f rom numerous 

j u r i s d i c t i o n s )  i n  -- M e t r o p o l i t a n  L i f e  I n s .  Co. v .  Commissioner of --- -- - - - -- -- 

I n s u r a n c e ,  373 N.W. 2d 399 (N.D. 1985) where t h e  Supreme Court  of  - 

North Dakota d e c l i n e d  t o  o r d e r  a  t a x  re fund  of premium t a x e s  on a  

f i n d i n g  o f  u n c o n s t i t u t i o n a l i t y .  The Cour t ,  q u o t i n g  t h e  United 

S t a t e s  Supreme Court i n  Lemon - v. Kurtzman, 411 U.S. 192, 207-208, 

93 S.Ct. 1463, 1473, 36 L.Ed. 2d 151, 165-166 (1973) s t a t e d :  

Appellants ask ,  i n  e f f e c t ,  t h a t  we hold 
those charged with executing s t a t e  
l e g i s l a t i v e  d i r e c t i v e s  t o  the  p e r i l  of 
having t h e i r  arrangements unraveled i f  they 
a c t  before the re  has been an a u t h o r i t a t i v e  
j u d i c i a l  determination t h a t  t h e  governing 
l e g i s l a t i o n  i s  c o n s t i t u t i o n a l .  Appellants 
would have s t a t e  o f f i c i a l s  s t a y  t h e i r  hands 
u n t i l  newly enacted s t a t e  programs were 
' r a t i f i e d '  by t h e  f ede ra l  c o u r t s ,  o r  r i s k  
draconian, r e t r o s p e c t i v e  decrees should the  
l e g i s l a t i o n  f a l l .  I n  our view, appe l l an t s  ' 
pos i t ion  could s e r i o u s l y  undermine t h e  
i n i t i a t i v e  of s t a t e  l e g i s l a t o r s  and execut ive 
o f f i c i a l s  a l i k e .  Unt i l  judges say otherwise,  
s t a t e  o f f i c e r s  . . . have t h e  power t o  c a r r y  



forward t h e  d i r e c t i v e s  of  t h e  s t a t e  l e g i s l a t u r e .  
Those o f f i c i a l s  may, i n  some c i r cums t ances ,  
e l e c t  t o  d e f e r  a c t i n g  u n t i l  an  a u t h o r i t a t i v e  
j u d i c i a l  pronouncement h a s  been s ecu red ;  b u t  
p a r t i c u l a r l y  when t h e r e  a r e  no f i x e d  and c l e a r  
c o n s t i t u t i o n a l  p r eceden t s ,  t h e  cho i ce  i s  
e s s e n t i a l l y  one of  p o l i t i c a l  d i s c r e t i o n  and one 
t h i s  Court  h a s  never  conceived a s  an i n c i d e n t  
of  j u d i c i a l  review.  We do n o t  engage l i g h t l y  
i n  p o s t  hoc e v a l u a t i o n  o f  such  p o l i t i c a l  
judgment, founded a s  i t  i s  on 'one  o f  t h e  f i r s t  
p r i n c i p l e s  o f  c o n s t i t u t i o n a l  a d j u d i c a t i o n  - 
t h e  b a s i c  resum t i o n  of  t h e  c o n s t i t u t i o n a l  
v a l i w o  * a  u  y e n a x e f i t a t e  o r  f e d e r a l  l a w . '  

7 -  San Antonlo Independent  School  D i s t r i c t  v .  
Rodr iquez ,  411 U.S. 1, a t  60, 93 S .Ct .  1278, 
a t  1311, 36 L.Ed.2d 16 (1973) (S tewar t  J . ,  concu r r i ng .  
( e . s . )  

A c a s e  o f  p a r t i c u l a r  r e l e v a n c e  i s  F i r s t  o f  McAles ter  Corp. -- 

v .  Oklahoma Tax Commission,  709 P.2d 1026 (Ok la .  1985)  where  t h e  - ---- - ---- 
Oklahoma Supreme Court  was faced  w i t h  e s s e n t i a l l y  two q u e s t i o n s :  

(1)  w h e t h e r  t h e  " i n  l i e u  b a n k  t a x "  wh ich  s p e c i f i c a l l y  e x c l u d e d  

i n t e r e s t  ea rned  on s t a t e  and l o c a l  o b l i g a t i o n s  from t h e  t a x ,  b u t  

d i d  n o t  l i k e w i s e  e x c l u d e  i n t e r e s t  i n c o m e  f r o m  f e d e r a l  

o b l i g a t i o n s ,  v i o l a t e d  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e ,  31 U.S.C. 

s3124  and (2 )  i f  s o ,  s h o u l d  i t s  d e c i s i o n  o f  i n v a l i d i t y  b e  a p p l i e d  

p r o s p e c t i v e l y ,  from t h e  d a t e  o f  t h e  d e c i s i o n  o f  t h e  United S t a t e s  

Supreme C o u r t  i n  - Memphis Bank & T r u s t  Co. v .  G a r n e r ,  459 U.S. - -- - - - -- 
392,  103  S.Ct.  692,  74 L.Ed.2d 562 (1983)  o r  r e t r o a c t i v e l y  t o  

1971, t h e  d a t e  o f  enactment  of  t h e  tax.' The Court  h e l d  t h a t  t h e  

I n  M e x h i s  Bank, t h e  Supreme C o u r t  e n u n c i a t e d  t h e  meaning o f  
7 7-- t h e  term nondlsc r imina to ry"  f o r  purposes  o f  t h e  F e d e r a l  P u b l i c  



c a s e  was s q u a r e l y  c o n t r o l l e d  by t h e  - Memphis - --- Bank d e c i s i o n  and 

t h a t  t h e  Oklahoma t a x  d i sc r imina t ed  a g a i n s t  f e d e r a l  o b l i g a t i o n s  

by i n c l u d i n g  f e d e r a l  o b l i g a t i o n s  i n  t h e  b a s e  w h i l e  e x c l u d i n g  

s i m i l a r  s t a t e  and l o c a l  o b l i g a t i o n s  from t h e  t a x .  However, 

c i t i n g  t h e  Sunburst  Doctr ine ,  t h e  Court d e c l a r e d  i t s  t a x  i n v a l i d  

p r o s p e c t i v e a  - from t h e  d a t e  of t h e  d e c i s i o n  of  t h e  United S t a t e s  

Supreme Court i n  Memphis Bank - The Court a l s o  po in ted  o u t  t h a t  

i t s  d e c i s i o n  " s h a l l  be understood t o  a f f e c t  t h e  r i g h t s ,  p o s i t i o n s  

and a c t i o n s  o f  taxpayers which have claimed, or w i l l  claim, 

refunds t o  t h e  Oklahoma Tax Commission, o r  i n  which a p p e a l s  have 

been t a k e n  t o  t h i s  Court." I d . ,  a t  1036. 

I n  F i r s t  o f  M c A l e s t e r  C o r k  v .  Oklahoma Tax Commission, --- - ------ - - ---- - ----- 
supra  and I n t e r n .  S tud io  Apartment Assn. -- v. Lockwood, sup ra ,  t h e  

r e s p e c t i v e  C o u r t s  app 1 i e d  a  t h r e e  p a r t  t e s t  e n u n c i a t e d  and 

a p p l i e d  by t h e  United S t a t e s  Supreme Court i n  Chevron O i l  Co. v. ----- 
Huson, --- 404 U.S. 97,  92 S.Ct. 349, 30 L.Ed. 2d 296 (1971) ,  t o  

c o n t ' d .  
Debt S t a t u t e .  The Cour t  h e l d  t h a t  a  s t a t e  t a x  which imposes  a  
g r e a t e r  burden on h o l d e r s  of  f e d e r a l  p rope r ty  t han  on h o l d e r s  of 
s i m i  1 a r  s t a t e  p r o p e r t y  i m p e r m i s s i b  1 y  d i s c r i m i n a t e s  a g a i n s t  
f e d e r a l  o b l i g a t i o n s .  The Oklahoma t a x  c l e a r l y  d i sc r imina t ed .  

It  must be  n o t e d  t h a t  t h e r e  i s  no Supreme Cour t  d e c i s i o n  on 
p o i n t  i n v a l i d a t i n g  a  t a x  s i m i l a r  t o F l o r i d a ' s  t a x ,  o n l y  a u t h o r i t y  
suppor t ing  t h e  tax .  However, t h e  Oklahoma c a s e  i s  u s e f u l  f o r  i t s  
p r o s p e c t i v e  a p p l i c a t i o n .  It  i s  a l s o  worthy t o  no te  t h a t  t h e  
Oklahoma t a x i n g  s t a t u t e  was amended t o  c u r e  t h e  d i s c r i m i n a t i o n  
problem by i n c l u d i n g  s t a t e  and l o c a l  debt  o b l i g a t i o n s  i n  t h e  t a x  
b a s e  and t h a t  t h e  t a x ,  l i k e  t h e  F l o r i d a  t a x  s u b  j u d i c e ,  i s  
measured by " e n t i r e  n e t  income" f o r  t h e  c u r r e n t  t a x a b l e  year.  



d e t e r m i n e  w h e t h e r  a  d e c i s i o n  s h o u l d  h a v e  a  r e t r o a c t i v e  o r  

p r o s p e c t i v e  a p p l i c a t i o n .  Formula t ing  t h a t  t e s t  t h e  Court  s t a t e d ,  

i n  p e r t i n e n t  p a r t ,  a s  fo l lows  : 

F i r s t ,  t h e  d e c i s i o n  t o  b e  a p p l i e d  
n o n r e t r o a c t i v e l v  must e s t a b l i s h  a  
new p r i n c i p l e  o i  law, e i t h e r  by 
o v e r r u l i n g  c l e a r  p a s t  p receden t  
on which l i t i g a n t s  may have r e l i e d .  . . . o r  9 d e c i d i n  6n i s s u e  o f  - + f i r s t  impression w o s e r e s o l u t i o n  
was n o t  c l e a r l y  foreshadowed, . . . . 
Second, i t  h a s  been s t r e s s e d  t h a t  
I I w e  must * * * weigh t h e  m e r i t s  and 
demer i t s  i n  e ach  c a s e  by look ing  t o  
t h e  p r i o r  h i s t o r y  o f  t h e  r u l e  i n  
= s t i o n .  i t s  ~ u r ~ o s e a n d d f f e c t .  and 

L -  

i h e t h e r  r e t r o s p e c t i v e  o p e r a t i o n  k i r  
f u r t h e r  o r  
( c i t a t i o n s  
have weighed t h e  i n e q u i t y  imposed by 
r e t r o a c t i v e  a p p l i c a t i o n ,  f o r  [wlhere  
a  d e c i s i o n  o f  t h i s  Court cou ld  produce 
s u b s t a n t i a l  i n e q u i t a b l e  r e s u l t s  i f  
a p p l i e d  r e t r o a c t i v e l y ,  t h e r e  i s  ample 
b a s i s  i n  o u r  c a s e s  f o r  avo id ing  t h e  
' i n j u s t i c e  o r  h a r d s h i p '  by a  ho ld ing  of 
n o n r e t r o a c t i v i t y .  C ip r i ano  v .  C i t y  o f  
Houma, s u p r a ,  395 U.S., [ 701 ] ,  89 S.Ct.  
[ I8971 a t  1900 [23  L.Ed. 2d 6471. ( e . s . )  

I n  t h e  c a s e  s u b  j u d i c e ,  t h i s  C o u r t  w i l l  c l e a r l y  b e  d e c i d i n g  f o r  

F l o r i d a  a n  i s s u e  o f  f i r s t  i m p r e s s i o n .  The t a x e s  imposed by 

C h a p t e r  220 ,  --- F l a .  -- S t a t . ,  h a v e  n e v e r  been  examined  and a n a l y z e d  

f o r  p u r p o s e s  o f  t h e  F e d e r a l  P u b l i c  Debt  S t a t u t e .  S e c o n d l y ,  a s  

a p t l y  no ted  by t h e  Oklahoma Supreme C o u r t  i n  ---- F i r s t  - o f  ---- M c A l e s t e r  

when l o o k i n g  t o  t h e  h i s t o r y  o f  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e  t o  

d e t e r m i n e  w h e t h e r  r e t r o s p e c t i v e  o p e a t i o n  o f  i t s  d e c i s i o n  o f  



i n v a l i d i t y  would f u r t h e r  o r  r e t a r d  i t s  purpose:  " r e t r o s p e c t i v e  

a p p l i c a t i o n  would n o t  i m p a i r  t h e  borrowing power o f  t h e  f e d e r a l  

g o v e r n m e n t ,  a 1  t h o u g h  t o  r e q u i r e  payment  o f  r e f u n d s  w o u l d  n o t  

n e c e s s a r i l y  f u r t h e r  t h e  accomplishment  of  t h e  purpose  of  t h e  r u l e  

t o  e n c o u r a g e  b a n k s  t o  i n v e s t  i n  f e d e r a l  o b l i g a t i o n s  where  

i n v e s t m e n t s  were made b e f o r e  t h e  d e c i s i o n  was rendered .  L a s t l y ,  

t h e r e  c l e a r l y  w o u l d  be  a n  i n e q u i t y  imposed  by r e t r o a c t i v e  

a p p l i c a t i o n :  among o t h e r  t h i n g s ,  t h e s e  banks would be  v i r t u a l l y  

t a x  f r e e  f o r  t h e  r e f u n d  y e a r s  a t  i s s u e  a t  t h e  e x p e n s e  o f  o t h e r  

r e s i d e n t s  and  t a x p a y e r s  i n  t h e  S t a t e .  I t  i s  r e s p e c t f u l l y  

submi t t ed  t h a t  under  t h e  c i r c u m s t a n c e s ,  t h i s  Cour t  ought  t o  weigh 

t h e  e q u i t i e s  i n  f a v o r  o f  t h e  p u b l i c  i n t e r e s t  and r e f u s e  r e f u n d s  

e v e n  i f  t h e  t a x  i s  found  t o  b e  i n v a l i d .  



CONCLUSION 

The c o r p o r a t e  f r a n c h i s e  t a x  o n  b a n k s  and  s a v i n g s  

i n s t i t u t i o n s  was enac t ed  by t h e  F l o r i d a  L e g i s l a t u r e  i n  1972. It 

r e m a i n e d  u n c h a l l e n g e d  u n t i l  t h e  A p p e l l e e s  f i l e d  s u i t  i n  1984  

s e e k i n g  a  s u b s t a n t i a l  t a x  r e f u n d .  The c h a l l e n g e  t o  t h e  t a x  i s  

p r e m i s e d  on t h e  F e d e r a l  P u b l i c  Debt  S t a t u t e ,  a  l a w  wh ich  was 

o r i g i n a l l y  enac t ed  by Congress o v e r  100 y e a r s  ago. 

The  S t a t e  o f  F l o r i d a ,  i n  g o o d  f a i t h  r e l i a n c e  o n  t h e  

p r e s u m p t i v e l y  v a l i d  t a x i n g  s t a t u t e ,  c o l  l e c t e d ,  a p p r o p r i a t e d  and 

expended t h e  monies gene ra t ed  from t h e  t ax .  A p p e l l e e s  and Amicus 

Cur i ae  now s e e k  m u l t i - m i l l i o n  d o l l a r  w i n d f a l l s  a t  t h e  expense  of  

o t h e r  t a x p a y e r s  i n  t h e  S t a t e .  E q u i t y  manda t e s  t h a t  t h i s  n o t  

happen .  It i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  a n y  d e c i s i o n  o f  

i n v a l i d i t y  be  g i v e n  a  "pure" p r o s p e c t i v e  e f f e c t .  There i s  c l e a r  

p r eceden t  f o r  such  a  d e c i s i o n .  
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I HEREBY CERTIFY t h a t  a  t r u e  a n d  c o r r e c t  c o p y  o f  t h e  

f o r e g o i n g  APPELLANTS' REPLY BRIEF TO ANSWER BRIEF OF AMICUS 

CURIAE, BARNETT BANKS OF FLORIDA, I N C .  h a s  b e e n  f u r n i s h e d  by  U.S. 

M a i l  t o  Thomas M .  E r v i n ,  Jr . ,  Esq . ,  E r v i n ,  V a r n ,  J a c o b s ,  Odom & 

K i t c h e n ,  P. 0. Box 1170,  T a l l a h a s s e e ,  F l o r i d a ,  32302; and R o b e r t  

J. W i n i c k i ,  E s q u i r e ,  Mahoney,  Adams, M i l a m ,  S u r f a c e  & G r i m s l e y ,  

P o s t  O f f i c e  Box 4099, J a c k s o n v i l l e ,  F l o r i d a ,  32201, t h i s  oilst 
day of  May, 1987.  

L ~ N D A  LETTERA 
ASSISTANT ATTORNEY GENERAL 


