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ANSWER BRIEF OF APPELLEES 

PREJIIMINARY STATEMENT 

I n  t h i s  case t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F i r s t  D i s t r i c t ,  

c o r r e c t l y  h e l d  t h a t  P a r t  V I I  o f  C h a p t e r  2 2 0 ,  F l o r i d a  S t a t u t e s ,  

t h o u g h  l e g i s l a t i v e l y  l a b e l e d  a " f r a n c h i s e n  t a x ,  was i n  law a n d  

f a c t  an  income t a x  and was, t h e r e f o r e ,  i n v a l i d  u n d e r  3 1  U.S.C. S3124 

t o  t h e  e x t e n t  i t  i n c l u d e d ,  a n d  t a x e d ,  i n t e r e s t  o n  f e d e r a l  

i n s t r u m e n t a l i t i e s .  mst Union Nat. Rank. e t  a l .  v.  F l a .  Degt. Q£ 

R-, 502 So.2d 964 ( F l a .  1st DCA 1 9 8 7 )  (A 1 - 5 ) .  

I n  t h i s  b r i e f  a p p e l l a n t s  a n d  a p p e l l e e s  w i l l  b e  r e f e r r e d  

t o  b y  t h o s e  r e s p e c t i v e  terms. A p p e l l e e s  s u b m i t  n o  s e p a r a t e  

a p p e n d i x  a n d  w i l l  r e f e r  t o  a p p e l l a n t s 1  a p p e n d i x  b y  t h e  r e f e r e n c e  

"A"  a n d  a p p r o p r i a t e  p a g e  n u m b e r  o r  n u m b e r s .  A p p e l l e e s  w i l l  

r e f e r  h e r e i n  t o  t h e  r e c o r d  o n  a p p e a l  a s  p r e p a r e d  a n d  u s e d  i n  

d i s t r i c t  c o u r t  p r o c e e d i n g s ,  a n d  w i l l  u s e  t h e  r e f e r e n c e  " R n  a n d  

a p p r o p r i a t e  p a g e  numbers .  



STATEMENT OF THE CASE AND FACTS 

A p p e l l e e s  d o  n o t  d i s a g r e e  w i t h  t h a t  p o r t i o n  of  a p p e l l a n t s 1  

s t a t e m e n t  o f  t h e  c a s e  and f a c t s  a p p e a r i n g  a t  pages  1-3 of  I n i t i a l  

B r i e f  o f  A p p e l l a n t s ,  e x c e p t  t h a t  a p p e l l e e s  s u b m i t  t h a t  s a i d  

s t a t e m e n t  is n o t  adequa te  a n d  m u s t ,  t h e r e f o r e ,  b e  s u p p l e m e n t e d  

a s  se t  f o r t h  below. 

A s  t o  t h a t  p o r t i o n  o f  a p p e l l a n t s '  s t a t e m e n t  a p p e a r i n g  a t  

p a g e s  4-5 o f  I n i t i a l  B r i e f  o f  A p p e l l a n t s ,  i t  is  r e s p e c t f u l l y  

s u b m i t t e d  t h a t  s a i d  s t a t e m e n t  g o e s  w e l l  beyond t h e  r e c o r d  i n  

t h i s  a c t i o n  i n  a l l e g e d  q u a n t i f i c a t i o n  and g e n e r a l i z a t i o n  r e g a r d i n g  

a r r a n g e m e n t s  w i t h  n o n - p a r t y  b a n k s  a n d  p o t e n t i a l  f i s c a l  impact .  

It is f u r t h e r  r e s p e c t f u l l y  s u b m i t t e d  t h a t  a l l e g a t i o n s  o f  p o t e n t i a l  

f i s c a l  i m p a c t ,  w h i l e  r e l e v a n t  t o  a n  e a r l i e r  m o t i o n  f o r  " p a s s  

t h r o u g h "  c e r t i f i c a t i o n ,  a r e  w h o l l y  i r r e l e v a n t  and  i m p r o p e r l y  

i n c l u d e d  a s  t o  t h e  p e n d i n g  i s s u e  o f  v a l i d i t y ,  u n d e r  f e d e r a l  

law and t h e  Supremacy C l a u s e ,  o f  t h e  t a x  a t  i s s u e .  

A p p e l l e e s  s u b m i t  t h e  f o l l o w i n g  supplement  t o  t h e  s t a t e m e n t  

o f  a p p e l l a n t s .  From a  p l e a d i n g  and p r o c e d u r a l  s t a n d p o i n t ,  t h i s  

i s  a n  u n c o m p l i c a t e d  c a s e  w i t h  a  d i s t r i c t  c o u r t  r e c o r d  on a p p e a l  

o f  o n l y  114 p a g e s ,  e x c l u d i n g  c a s e  c o p i e s  p l a c e d  i n  t h e  r e c o r d  

by a p p e l l a n t s  ( R  106-287).  

On S e p t e m b e r  1 4 ,  1 9 8 4 ,  a p p e l l e e s  f i l e d  a  C o m p l a i n t  f o r  

D e c l a r a t o r y  Judgment,  Refund o f  Taxes ,  and Other  R e l i e f  ( R  1-13) .  

A f t e r  s e v e r a l  i n i t i a l  amendments  t o  p l e a d i n g s ,  t h e  m a t t e r  went 

f o r w a r d  on  a p p e l l e e s 1  Second Amended C o m p l a i n t  ( R  39-54) a n d  

a p p e l l a n t s '  a n s w e r  t h e r e t o  ( R  5 5 - 6 0 ) .  A t  i s s u e  was a p p e l l e e s '  

e n t i t l e m e n t  t o  refund f o r  1981, 1982,  1983 and 1984 t a x e s .  

2  



A f t e r  d i s c o v e r y  p r o c e e d i n g s  n o t  r e l e v a n t  t o  t h e  i s s u e s  

i n  t h i s  a p p e a l ,  a p p e l l e e s  f i l e d  a  Motion f o r  P a r t i a l  Summary 

Judgment Based Upon P a t e n t  I n v a l i d i t y  of Tax (R 62-83). Appellants 

f i l e d  t h e i r  r e s p o n s e  ( R  84-102) accompanied by  two a f f i d a v i t s  

( R  103-105) and c o p i e s  o f  c a s e  a u t h o r i t i e s  c i t e d  by a p p e l l a n t s  

( R  106-287). 

By t h i s  a c t i o n ,  a p p e l l e e s  chal lenged t h e  v a l i d i t y  of Par t  VII 

o f  C h a p t e r  220,  F l o r i d a  S t a t u t e s ,  which p u r p o r t s  t o  impose a  

" f r a n c h i s e  t a x  measured by n e t  income" on banks. Chapter 220, 

F l o r i d a  S t a t u t e s ,  i s  t h e  " F l o r i d a  Income Tax Code" (55220.01,  

& -,) and P a r t  V I I  t he reo f  is  e n t i t l e d  "Spec i a l  Rules Re la t ing  

t o  Taxat ion of Banks and Savings Assoc ia t ions . "  

A p p e l l e e s  cha l l enged  t h e  v a l i d i t y  of P a r t  V I I  t o  t h e  e x t e n t  

t h a t  it imposes a  t a x  on n e t  income o f  banks  w i t h o u t  d e d u c t i o n  

f o r  i n t e r e s t  income e a r n e d  on s t o c k s  and o b l i g a t i o n s  o f  t h e  

United S t a t e s  government. A p p e l l e e s  ' c h a l l e n g e  was b a s e d  upon 

3 1  U . S . C .  53124 ( f o r m e r l y  3 1  U.S.C. 57421,  which p r o v i d e s  i n  

p e r t i n e n t  p a r t :  

53124. Exemption from t a x a t i o n  

( a )  Stocks  and obligations of the  United S ta tes  Government 
a r e  exempt f r o m  t a x a t i o n  b y  a  S t a t e  o r  p o l i t i c a l  
s u b d i v i s i o n  o f  a  S t a t e .  The exempt ion  a p p l i e s  t o  
each form of t a x a t i o n  t h a t  would r e q u i r e  t h e  o b l i g a t i o n ,  
t h e  i n t e r e s t  on t h e  o b l i g a t i o n ,  o r  both, t o  be considered 
i n  computing a  t a x ,  except  -- 

(1) a  nondiscr imina tory  f r a n c h i s e  t ax  o r  another 
n o n p r o p e r t y  t a x  i n s t e a d  o f  a  f r a n c h i s e  t a x ,  imposed 
on a  co rpo ra t ion ;  and 

( 2 )  an e s t a t e  o r  i n h e r i t a n c e  t a x .  



By M o t i o n  f o r  P a r t i a l  Summary J u d g m e n t ,  a p p e l l e e s  u r g e d  

t h a t :  

1. The  t a x  imposed on e a r n i n g s  by  P a r t  V I I  o f  C h a p t e r  220, 

F l o r i d a  S t a t u t e s ,  r e q u i r e s  t h e  i n t e r e s t  on Un i t ed  S t a t e s  government  

o b l i g a t i o n s  t o  b e  c o n s i d e r e d ,  a n d  i n c l u d e d ,  i n  c o m p u t i n g  t h e  

t a x  and i s ,  t h e r e f o r e ,  p r o h i b i t e d  by  s u b s e c t i o n  ( a )  o f  3 1  U.S.C. 

53124; 

2 .  T h e  t a x  imposed on e a r n i n g s  b y  P a r t  V I I  o f  C h a p t e r  220, 

F l o r i d a  S t a t u t e s ,  is i n  law a n d  f a c t  a n  i n c o m e  t a x  r a t h e r  t h a n  

a f r a n c h i s e  t a x  a n d ,  t h e r e f o r e ,  i s  n o t  a u t h o r i z e d  by  t h e  except ion  

o f  s u b s e c t i o n  ( a )  (1) o f  3 1  U.S.C. 53124; and 

3 .  The  t a x  imposed on e a r n i n g s  b y  P a r t  V I I  o f  C h a p t e r  220,  

F l o r i d a  S t a t u t e s ,  is n o t  n o n d i s c r i m i n a t o r y  b u t  i n  l a w  a n d  f a c t  

d i s c r i m i n a t e s  t h r o u g h  t a x  c r e d i t s  i n  f a v o r  o f  c e r t a i n  i n - s t a t e  

fo rms  o f  i n v e s t m e n t ,  a n d  d i s c r i m i n a t e s  t h r o u g h  t a x  e x e m p t i o n s  

i n  f a v o r  o f  c e r t a i n  s t a t e  and l o c a l  government bonds and, t h e r e f o r e ,  

is n o t  a u t h o r i z e d  b y  t h e  e x c e p t i o n  o f  s u b s e c t i o n  ( a )  (1) o f  3 1  

U.S.C. S3124. 

A p p e l l a n t s ,  t h e  F l o r i d a  Depar tment  o f  Revenue and G e r a l d  A.  

L e w i s ,  C o m p t r o l l e r  o f  t h e  S t a t e  o f  F l o r i d a ,  d i d  n o t  d e n y  o r  

c h a l l e n g e  t h a t  P a r t  V I I  o f  C h a p t e r  220, F l o r i d a  S t a t u t e s ,  requires 

t h a t  i n t e r e s t  o n  o b l i g a t i o n s  o f  t h e  U n i t e d  S t a t e s  g o v e r n m e n t  

b e  c o n s i d e r e d ,  and i n c l u d e d ,  i n  computing t h e  t a x .  

A p p e l l a n t s ,  h o w e v e r ,  d e n i e d  t h a t  t h e  s u b j e c t  t a x  i s  a n  

income  t a x  a n d  a s s e r t e d  t h a t  i t  i s ,  r a t h e r ,  a " f r a n c h i s e  t a x  

m e a s u r e d  b y  n e t  i ncome"  ( R  56-57;  R 5 9 )  ( p a r a g r a p h s  10-14 and 

26 ,  d e f e n d a n t s 1  Answer t o  Second Amended C o m p l a i n t ) .  A p p e l l a n t s  

4 



also denied that the subject tax is discriminatory and asserted 

that it is nondiscriminatory (R 58) (paragraph 18, defendants' 

Answer to Second Amended Complaint) . 
For purposes of the Motion for Partial Summary Judgment 

then, the only issues before the trial court were: 

1. Whether the tax imposed on appellees by Part VII of 

Chapter 220, Florida Statutes, constitutes an income tax rather 

than a franchise tax; and 

2. Whether said tax, through authorized Florida tax credits 

or exemptions, discriminates against investment in United States 

government obligations and in favor of investment in state or 

local projects or obligations. 

Both issues before the trial court were clearly issues 

of law, subject to consideration and determination on motion 

for summary judgment. Upon affirmative answer to either issue, 

the tax imposed by Part VII of Chapter 220 was required to be 

held violative of 31 U.S.C. S3124, and invalid, to the extent 

that it requires interest on United States government obligations 

to be considered, and included, in computing the tax. 

Chapter 220, Florida Statutes, is the "Florida Income Tax 

Code," and Part VII of that chapter is entitled "Special Rules 

Relating to Taxation of Banks and Savings Associations." In 

Part VII, Section 220.63, Florida Statutes, provides in pertinent 

part: 

220 -63 Franchise tax imposed on banks and savings 
assoc iat ions .  --- 

(1) A franchise tax measured by net income 
is hereby imposed on every bank and savings association 



f o r  e a c h  t a x a b l e  y e a r  commencing on o r  a f t e r  J a n u a r y  1, 
1 9 7 3 ,  a n d  f o r  e a c h  t a x a b l e  y e a r  w h i c h  b e g i n s  b e f o r e  
a n d  e n d s  a f t e r  J a n u a r y  1, 1 9 7 3 .  The  f r a n c h i s e  t a x  
b a s e  o f  any  bank f o r  a  t a x a b l e  y e a r  which b e g i n s  b e f o r e  
a n d  e n d s  a f t e r  J a n u a r y  1, 1 9 7 2 ,  s h a l l  b e  p r o r a t e d  
i n  t h e  manner  p r e s c r i b e d  f o r  t h e  p r o r a t i o n  o f  n e t  
income under  s.  2 2 0 . 1 2 ( 2 ) .  

( 2 )  T h e  t a x  i m p o s e d  b y  t h i s  s e c t i o n  s h a l l  
b e  a n  amount e q u a l  t o  5  p e r c e n t  o f  t h e  f r a n c h i s e  tax 
b a s e  o f  t h e  bank o r  s a v i n g s  a s s o c i a t i o n  f o r  t h e  t_axable 
vear. 

( 3 )  F o r  p u r p o s e s  o f  t h i s  p a r t ,  t h e  f r a n c h i s e  
t a x  b a s e  s h a l l  b e  a d j u s t e d  a s  d e f i n e d  
i n  s .  2 2 0 . 1 3 ,  less t h e  d e d u c t i o n  a l l o w e d  i n  s u b s e c t i o n  
( 5 )  and less $5,000,  

(Emphasis  s u p p l i e d .  ) 

S e c t i o n  2 2 0 . 1 3 ,  F l o r i d a  S t a t u t e s ,  which is a d o p t e d  b y  r e f e r e n c e  

i n  above-quoted S e c t i o n  220.63, F l o r i d a  S t a t u t e s ,  i n c l u d e s  w i t h i n  

" a d j u s t e d  f e d e r a l  income" i n t e r e s t  income e a r n e d  on  Un i t ed  S t a t e s  

government  bonds  and o b l i g a t i o n s ,  

T h e  t r i a l  c o u r t  r u l e d  i n  f a v o r  o f  a p p e l l a n t s  a n d  h e l d ,  

a s  a  m a t t e r  o f  l a w ,  t h a t  P a r t  V I I  o f  C h a p t e r  220 c o n s t i t u t e d  

a f r a n c h i s e  t a x  r a t h e r  t han  an income t a x ,  and d i d  n o t ,  by exemptions 

o r  c r e d i t s ,  d i s c r i m i n a t e  a g a i n s t  i n v e s t m e n t  i n  f e d e r a l  s t o c k s  

o r  o b l i g a t i o n s  ( R  288-292; A 6-10) .  By r e a s o n  o f  s a i d  h o l d i n g s ,  

t h e  t r i a l  c o u r t  f u r t h e r  h e l d  t h a t  P a r t  V I I  o f  C h a p t e r  220 d i d  

n o t  v i o l a t e  3 1  U.S.C. 5 3 1 2 4 ,  b u t  was a u t h o r i z e d  by  s u b s e c t i o n  

( a )  (1) o f  s a i d  l a w  (R 291; A 9 ) .  

On t i m e l y  a p p e a l  by  a p p e l l e e s ,  t h e  D i s t r i c t  C o u r t  o f  Appeal ,  

F i r s t  D i s t r i c t ,  r e v e r s e d .  mst Union Nat.  Bank. e t  a l .  v .  F l a .  

P e ~ t .  o f  R e v e n u e ,  e t  a l . ,  502  S o , 2 d  964  ( F l a ,  1st DCA 1 9 8 7 )  

( A  1 - 5 ) .  The d i s t r i c t  c o u r t  h e l d  t h a t  t h e  t a x  a t  i s s u e ,  t h o u g h  

l a b e l e d  a " f r a n c h i s e n  t a x ,  was a n  income  t a x  a n d ,  t h e r e f o r e ,  



i n v a l i d  u n d e r  3 1  U.S.C. 53124 t o  t h e  e x t e n t  i t  i n c l u d e d ,  and  

t a x e d ,  i n t e r e s t  e a r n e d  on s t o c k s  and o b l i g a t i o n s  o f  t h e  U n i t e d  

S t a t e s  government ( A  1-51. 

Having s o  h e l d ,  t h e  d i s t r i c t  c o u r t  no ted  t h a t  it need n o t ,  

and  d i d  n o t ,  r e a c h  o r  a d d r e s s  t h e  i s s u e  o f  w h e t h e r  P a r t  VII 

of  Chap te r  220, F l o r i d a  S t a t u t e s ,  was d i sc r imina to ry  and, the re fo re ,  

i n v a l i d  u n d e r  3 1  U.S.C. 53124 o n  t h i s  g r o u n d  a s  w e l l  ( A  3 ) .  

The d i s t r i c t  c o u r t ,  upon r e v e r s a l ,  remanded t o  t h e  t r i a l  c o u r t  

f o r  f u r t h e r  p r o c e e d i n g s  t o  d e t e r m i n e  t h e  amount  o f  r e f u n d  t o  

which a p p e l l e e s  a r e  e n t i t l e d  ( A  5 ) .  

A p p e l l a n t s  t h e r e a f t e r  d i d  n o t  f i l e  any  motion f o r  r e h e a r i n g  

i n  t h e  d i s t r i c t  c o u r t  p r o c e e d i n g s ,  b u t  t i m e l y  i n s t i t u t e d  t h e s e  

p r o c e e d i n g s  f o r  review. 



S 

The t a x  imposed by P a r t  V I I ,  Chapter  220, F l o r i d a  S t a t u t e s ,  

is  c l e a r l y  an income t a x  r a t h e r  t han  a  f r a n c h i s e  t a x .  A s  s u c h ,  

t h e  F l o r i d a  t a x  i s  i n v a l i d  unde r  3 1  U.S.C. 83124 t o  t h e  e x t e n t  

i t  i n c l u d e s  and t a x e s  i n t e r e s t  o n  U n i t e d  S t a t e s  s t o c k s  and  

o b l i g a t i o n s .  The d i s t r i c t  c o u r t  p rope r ly  s o  he ld .  

The F l o r i d a  t a x  i s  l a i d  d i r e c t l y  upon,  and c a l c u l a t e d  a s  

a  percen tage  o f ,  ad jus t ed  f e d e r a l  income o f  t h e  bank ,  i n c l u d i n g  

f e d e r a l  i n t e r e s t  e a r n i n g s ,  a s  t hey  a r e  earned. 8220.63, Fla.  S t a t .  

I n  1959 31 U.S.C. 83124 was amended, w i t h  one o f  t h e  s p e c i f i c  

p u r p o s e s  o f  t h e  amendment b e i n g  t o  make c l e a r  t h a t  a n  income 

t a x  (whe the r  d e s c r i b e d  a s  "on" o r  "measured b y "  i n c o m e )  was 

t h e r e b y  p r o h i b i t e d .  m e r i c a n  Bank & T r u s t  C o w y  v .  D a l l a s  

-, 463 U.S. 855 ,  1 0 3  S.Ct .  3369,  77 L.Ed.2d 1072 ( 1 9 8 3 ) .  

I t  i s  c l e a r  t h a t  mere l e g i s l a t i v e  l a b e l i n g  o r  terminology 

d o e s  n o t  d e t e r m i n e  t h e  n a t u r e  o f  a  t a x ,  o r  s a v e  a  t a x  w h i c h  

i s  o t h e r w i s e  p r o h i b i t e d .  Dwens v .  F o s d i c k ,  1 5 3  F l a .  1 7 ,  1 3  

So.2d 700 (1943).  The t r i a l  c o u r t  e r r e d  i n  h o l d i n g  t h e  s u b j e c t  

t a x  t o  be a  v a l i d  " f r anch i se"  t a x ,  and t h e  d i s t r i c t  court  cor rec t ly  

reversed and recognized t h e  t a x  t o  be an income t a x .  

I f  t h e  i n s t a n t  t a x ,  on and measured by income, i s  not  an 

income t a x ,  then  t h e  1971 amendment t o  t h e  F l o r i d a  C o n s t i t u t i o n ,  

A r t i c l e  V I I ,  S e c t i o n  5 ,  a u t h o r i z i n g  a  c o r p o r a t e  income t a x  was 

a  t o t a l  w a s t e  o f  e f f o r t .  The l e g i s l a t u r e  c o u l d  h a v e  s i m p l y  

imposed a  c o r p o r a t e  income t a x  and l a b e l e d  it a  " f r a n c h i s e  t a x  

measured by n e t  income." 



I n d e e d ,  i f  t h e  s u b j e c t  t a x  is n o t  by  n a t u r e  a n  income t a x ,  

t h e n  t h e  l e g i s l a t u r e  c a n  c i r c u m v e n t  t h e  F l o r i d a  c o n s t i t u t i o n a l  

p r o s c r i p t i o n  a g a i n s t  a  p e r s o n a l  income  t a x  b y  s i m p l y  imposing 

s u c h  an income t a x  o n  a n y  p e r s o n a l  b u s i n e s s  o r  p r o f e s s i o n  and  

c a l l i n g  it a f r a n c h i s e  o r  e x c i s e  t a x .  

T h e  p r e s e n t  F l o r i d a  " f r a n c h i s e "  t a x  o n  b a n k s  i s  

i n d i s t i n g u i s h a b l e  from t h e  F l o r i d a  c o r p o r a t e  income  t a x ,  e x c e p t  

b y  l a b e l .  The  t r i a l  c o u r t  c l e a r l y  misunder s tood  and m i s a p p l i e d  

u c a t i o n a l  F i l m s  C o r p .  v .  Ward,  350  U.S. 4 9 2 ,  76 S . C t .  1 7 0 ,  

75  L.Ed. 400 ( 1 9 3 1 ) ,  i n  c i t i n g  t h a t  d e c i s i o n  a s  a u t h o r i t y .  

I n  f a c t  and  l a w ,  E d u c a t i o n a l  F i b s  Corw. v .  war&, S!J&X~,  

r e c o g n i z e s  and h o l d s  t h a t  a t a x  measured by  income is a  f r a n c h i s e  

t a x  a i f  t h e  t a x  is imposed f o r  t h e  p r i v i l e g e  o f  doing bus iness  

d u r i n g  a second y e a r  b u t  is measured by  income f o r  t h e  w r e c e d i n q  

taxvear. See 7 5  L.Ed. 404-405.  I t  i s  t h i s  c h a r a c t e r i s t i c  

t h a t  d i s t i n g u i s h e s  a  f r a n c h i s e  t a x ,  m e a s u r e d  b y  i n c o m e ,  f r o m  

a n  income  t a x .  The  t a x  imposed  b y  P a r t  V I I ,  C h a p t e r  220, d o e s  

n o t  p o s s e s s  t h i s  q u a l i t y .  I t  i s  imposed  u p o n ,  a n d  m e a s u r e d  

b y ,  i ncome  e a r n e d  d u r i n g  t h e  t a x a b l e  v e a .  5220.63, F l a .  S t a t .  

I t  i s ,  t h e r e f o r e ,  an  income t a x  p r o h i b i t e d  b y  3 1  U.S.C. 5 3 1 2 4 ,  

as t h e  d i s t r i c t  c o u r t  p r o p e r l y  r e c o g n i z e d  and h e l d .  

The t r i a l  c o u r t  a l s o  e r r e d  i n  h o l d i n g  t h a t  t h e  t a x  i n  ques t ion  

d i d  not  d i sc r imina te  a g a i n s t  i n t e r e s t  e a r n e d  on f e d e r a l  o b l i g a t i o n s .  

I n  t h i s  r e s p e c t ,  t h e  t r i a l  c o u r t  h e l d  p e r t i n e n t  p a r t :  

L a n g u a g e  r o u t i n e l y  e m p l o y e d  b y  t h e  L e g i s l a t u r e  i n  
g r a n t i n g  exempt ion  f r o m  t a x a t i o n  f o r  s t a t e  a n d  l o c a l  
d e b t  o b l i g a t i o n s  s p e c i f i c a l l y  s t a tes  t h a t  t h e  exemption 
' s h a l l  not  be a p p l i c a b l e  t o  a n y  t a x  imposed b y  Ch. 220. ' 
T h e  t a x  o n  b a n k s  a n d  s a v i n g s  a s s o c i a t i o n s  imposed  



b y  P a r t  
by Ch. 2  
I n t e r e s t  

V I I ,  Ch. 220 i s  i n e s c a p a b l y  a  t a x  imposed 
20 and t h u s  t h e  e x e m p t i o n  d o e s  n o t  a p p l y .  
earned on a l l  s t a t e  and l o c a l  d e b t  o b l i g a t i o n s  

must be  i n c l u d e d  i n  t h e  t a x  b a s e .  The F l o r i d a  t a x  
i s  n o n d i s c r i m i n a t o r y  and d o e s  n o t  v i o l a t e  31  U.S,C. 
53124. 

T h i s  h o l d i n g  was c l e a r  e r r o r ,  and c o n s t i t u t e d  fundamental 

m i s u n d e r s t a n d i n g  by t h e  t r i a l  c o u r t .  The l a n g u a g e  r o u t i n e l y  

e m p l o y e d  b y  t h e  l e g i s l a t u r e  i s  t h a t  exempt ion  f o r  s t a t e  and 

l o c a l  o b l i g a t i o n s  " s h a l l  n o t  b e  a p p l i c a b l e  t o  any  t a x  imposed 

by Chapter 220 0 on d e b t  o b l i g a t i o n s  

owned by co rpo ra t ionsn  (emphasis s u p p l i e d ) ,  % 55159.15, 159.31, 

159.50, 159.621, 159.708, 215.76, 240.497, 423.03, 243.33, 315.11, 

348.65, 348.762, 348.96, 349.13, 403.1834, F l a .  S t a t .  

The t r i a l  c o u r t  o m i t t e d  t h e  i m p o r t a n t  l a t t e r  p a r t  of t h e  

" r o u t i n e n  exempt ion  l a n g u a g e ,  which l a t t e r  p a r t  e s t a b l i s h e s  

t h a t  t h e  e x e m p t i o n  is  removed f o r  t a x e s  pn income, m& 

f o r  t a x e s  p u r p o r t e d l y  o n l y  "measured by" i n c o m e ,  T h u s ,  t h e  

exempt ions  f o r  s t a t e  and l o c a l  o b l i g a t i o n s  a r e  xx& removed from 

t h e  t a x  imposed by P a r t  V I I  u n l e s s  it is  a  t a x  " o n "  i n c o m e ,  

i n  which event  it is a  p r o h i b i t e d  income t a x .  Nei ther  appellants,  

n o r  t h e  t r i a l  c o u r t ,  c a n  have it  b o t h  ways. F o r  t h e s e ,  a n d  

o t h e r  reasons ,  t h e  t r i a l  c o u r t  e r r e d .  

The d i s t r i c t  c o u r t  found it unnecessary t o  reach t h i s  second 

issue,  the  d i sc r imina to ry  a s p e c t  of P a r t  V I I ,  Chapter  220, because 

t h e  n a t u r e  o f  t h e  t a x  a s  an income t a x  rendered it i n v a l i d  under 

31 U.S.C. 53124. A l i k e  d e c i s i o n ,  and a f f i rmance  of t h e  d i s t r i c t  

c o u r t ,  i s  c a l l e d  f o r  h e r e i n .  I f ,  however ,  t h i s  Court  reaches  



I t h i s  secondary  i s s u e ,  t h e n  t h e  i n h e r e n t  d iscr iminat ion  of P a r t  VII, 

Chap te r  220, a g a i n s t  inves tment  i n  f e d e r a l  o b l i g a t i o n s  p r o v i d e s  

I a n  a l t e r n a t i v e  b a s i s  f o r  a f f i r m a n c e  of  t h e  decis ion  of t h e  d i s t r i c t  

c o u r t .  

The d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i s ,  t h e r e f o r e ,  e n t i r e l y  

I c o r r e c t  and must b e  a f f i r m e d .  



ARGUMENT 

THE DISTRICT COURT CORRECTLY HELD THAT THE 
T A X  IMPOSED O N  BANKS BY PART V I I ,  CHAPTER 
2 2 0 ,  F L O R I D A  STATUTES, I S  A N  I N C O M E  TAX 
RATHER THAN A FRANCHISE TAX A N D ,  THEREFORE,  
VIOLATES 31 U.S.C. S3124. 

I t  is c l e a r ,  a s  t h e  d i s t r i c t  c o u r t  he ld ,  t h a t  t h e  tax imposed 

by P a r t  V I I  of Chapter 220, F l o r i d a  S t a t u t e s ,  i s  an  income t a x .  

A s  such,  t h e  F l o r i d a  t a x  i s  p r o h i b i t e d  by 31 U.S.C. S3124. 

I t  i s  f i r s t  a p p r o p r i a t e  t o  cons ide r  t h e  h i s t o r y  of P a r t  V I I  

of Chapter  220,  F l o r i d a  S t a t u t e s .  P r i o r  t o  November 2 ,  1971 ,  

t h e  F l o r i d a  C o n s t i t u t i o n ,  i n  A r t i c l e  V I I ,  Sec t ion  5, p r o h i b i t e d  

t h e  i m p o s i t i o n  o f  e i t h e r  c o r p o r a t e  o r  p e r s o n a l  income t a x  i n  

F l o r i d a .  

The c o u r t s  of F l o r i d a  had held t h a t  t h e  p r o s c r i p t i o n  a g a i n s t  

income t a x e s  c o u l d  n o t  b e  c i r c u m v e n t e d  by a r t f u l  l e g i s l a t i v e  

t e r m i n o l o g y  o r  i n d i r e c t i o n .  I n  Dwens v. Fosdick,  153 F l a .  17,  

1 3  So.2d 700 (19431 ,  t h e  C o u r t  h e l d  i n  p e r t i n e n t  p a r t  a t  page  

The p e o p l e  o f  t h e  S t a t e  o f  F l o r i d a  have dec l a red  
t h a t  t h e r e  s h a l l  b e  no t a x  on incomes l e v i e d  by t h e  
S t a t e ,  o r  unde r  i t s  a u t h o r i t y .  C o n s t . F l a .  A r t .  I X ,  
Sec. 11. This sect ion is a  d e f i n i t e  p o s i t i v e  p r o s c r i p t i o n  
a g a i n s t  s u c h  t a x a t i o n  by t h e  L e g i s l a t u r e .  I t  o p e r a t e s  
a s  a  l i m i t a t i o n  upon t h e  power t o  t a x  a l l  r e a l  a n d  
p e r s o n a l  p r o p e r t y  owned by c i t i z e n s  and r e s i d e n t s  
o f  t h e  S t a t e ,  which o t h e r w i s e  i s  r e c o g n i z e d  u n d e r  
S e c t i o n  1 o f  A r t i c l e  I X  o f  t h e  C o n s t i t u t i o n .  I f  i n  
~ t s  g r a c t i c a l  ~ l i c a t i o n .  . . t h e r e f o r e ,  a t a x  falls 

on t h a t  which i s  p r o h i b i t e d  bv t h i s  s e c t i o n  of t h e  
n  n o t  b e  u p h e l d .  no  

mat te r  i n  what t e r n u o l o a v  t h e  taxing s t a t u t e  is couched, 
ture- d e c l a r e d  t h e  t a x  t o  b e .  

To b e  g u i d e d  b y  a n y  o t h e r  view i s  t o  concede  t h a t  
what may no t  be done d i r e c t l y  because of c o n s t i t u t i o n a l  
r e s t r i c t i o n s ,  may b e  done  i n d i r e c t l y  by l e g i s l a t i v e  



means a c c o m p l i s h i n g  t h e  same r e s u l t ,  t h e  C o n s t i t u t i o n  
notwithstanding. Fairbank v. U d  S t a t e s ,  1 8 1  U.S. 283, 
2 1  S.Ct.  648,  45 L.Ed. 862. =utio- . . .  
may n o t  t h u s  b e  s o  1 

Qn - -, 1 1 3  F l a .  168 ,  1 5 1  So. 488. 

(Emphasis s u p p l i e d .  ) 

T h e  f o r e g o i n g  d e c i s i o n  o f  t h e  Supreme C o u r t  o f  F l o r i d a  

made c l e a r  t h a t  n e i t h e r  l e g i s l a t i v e  l a b e l ,  no r  i n d i r e c t  l e g i s l a t i v e  

means ,  would s e r v e  t o  c h a n g e  t h e  i n h e r e n t  n a t u r e  o f  an  income 

t a x ,  nor  s a v e  it f rom r e c o g n i t i o n  a s  a p r o h i b i t e d  f o r m  o f  t a x .  

also, Mahan v .  Lu-, 1 6 0  F l a .  5 0 5 ,  3 5  So.2d 725 (1948) ;  

S t a t e  e x  r e l .  McKav v.  K e u ,  140  F l a .  346, 1 9 1  So. 542 ( 1 9 3 9 ) .  

The income t a x  p r o h i b i t i o n  was c a r r i e d  fo rward  as A r t i c l e  V I I  

S e c t i o n  5 ,  o f  t h e  1 9 6 8  F l o r i d a  C o n s t i t u t i o n .  I n  e a r l y  1 9 7 1 ,  

a t  t h e  r e q u e s t  o f  t h e n - G o v e r n o r  Askew f o r  a d v i c e ,  t h e  F l o r i d a  

Supreme C o u r t  made c l e a r  t h a t  t h e  c o n s t i t u t i o n a l  p r o s c r i p t i o n  

e x t e n d e d  t o  a n  income  t a x  on a r t i f i c i a l  "pe r sons"  o r  e n t i t i e s ,  
. . i n c l u d i n g  c o r p o r a t i o n s .  Ln R e  A d v b o r v  O w m o n  t o  t h e  Governor_,  

243 So .2d 573 ( F l a .  1971)  . 
T h e r e a f t e r ,  a proposed  c o n s t i t u t i o n a l  amendment was submitted 

t o  t h e  e l e c t o r s  o f  F l o r i d a ,  a n d  was a p p r o v e d  a t  t h e  g e n e r a l  

e l e c t i o n  o f  November 2 ,  1 9 7 1 .  A s  t h u s  amended,  A r t i c l e  V I I ,  

S e c t i o n  5 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  p r o v i d e d  i n  p e r t i n e n t  

p a r t :  

S5. Estate, inheritance and income taxes 

(a) Natural Persons. No t a x  upon e s t a t e s  o r  
i n h e r i t a n c e s  o r  upon t h e  income o f  n a t u r a l  p e r s o n s  
who a r e  r e s i d e n t s  o r  c i t i z e n s  o f  t h e  s t a t e  s h a l l  b e  
l e v i e d  by  t h e  s t a t e ,  o r  under  i t s  a u t h o r i t y ,  i n  e x c e s s  



o f  t h e  a g g r e g a t e  o f  a m o u n t s  w h i c h  may b e  a l l o w e d  t o  
b e  c r e d i t e d  upon o r  d e d u c t e d  f r o m  a n y  s i m i l a r  t a x  
l e v i e d  by  t h e  Uni ted  S t a t e s  o r  any  s t a t e .  

(b)  Others.  No t a x  upon t h e  income o f  r e s i d e n t s  
and c i t i z e n s  o t h e r  t h a n  n a t u r a l  p e r s o n s  s h a l l  be  l e v i e d  
b y  t h e  s t a t e ,  o r  u n d e r  i t s  a u t h o r i t y ,  i n  e x c e s s  o f  
5% of n e t  income, as d e f i n e d  b y  law, o r  a t  s u c h  g r e a t e r  
r a t e  a s  i s  a u t h o r i z e d  b y  a t h r e e - f i f t h s  ( 3 / 5 )  v o t e  
o f  t h e  m e m b e r s h i p  o f  e a c h  h o u s e  o f  t h e  l e g i s l a t u r e  
o r  a s  w i l l  p r o v i d e  f o r  t h e  s t a t e  t h e  maximum amount 
w h i c h  may b e  a l l o w e d  t o  b e  c r e d i t e d  a g a i n s t  i n c o m e  
t a x e s  l e v i e d  b y  t h e  U n i t e d  S t a t e s  a n d  o t h e r  s t a t e s .  
T h e r e  s h a l l  b e  e x e m p t  f r o m  t a x a t i o n  n o t  l e s s  t h a n  
f i v e  t h o u s a n d  d o l l a r s  ( $ 5 , 0 0 0 )  o f  t h e  e x c e s s  o f  n e t  
income s u b j e c t  t o  t a x  o v e r  t h e  maximum amount  a l l o w e d  
t o  b e  c r e d i t e d  a g a i n s t  i n c o m e  t a x e s  l e v i e d  b y  t h e  
Uni t ed  S t a t e s  and o t h e r  s t a t e s .  

Thus,  t h e  p r o h i b i t i o n  upon an  income t a x  on t h e  income o f  n a t u r a l  

p e r s o n s  was r e t a i n e d ,  b u t  a t a x  upon t h e  income o f  c o r p o r a t i o n s  

was a u t h o r i z e d ,  w i t h  l i m i t a t i o n s .  

G i v e n  t h i s  new t a x i n g  a u t h o r i t y ,  t h e  F l o r i d a  L e g i s l a t u r e  

d i d  n o t  t a r r y .  I t  p r o m p t l y  e n a c t e d  C h a p t e r  7 1 - 9 8 4 ,  Laws o f  

F l o r i d a ,  w h i c h  a p p e a r i n g  a s  C h a p t e r  220, F l o r i d a  S t a t u t e s ,  was 

t h e  F l o r i d a  Income Tax Code. 

4 ,, A s  o r i g i n a l l y  e n a c t e d ,  C h a p t e r  71-984,  L a w s  o f  F l o r i d a ,  /' 
p r o v i d e d  i n  p e r t i n e n t  p a r t  t h a t :  

T h e r e  s h a l l  b e  s u b t r a c t e d  f r o m  s u c h  t a x a b l e  income  
a l l  a m o u n t s  i n c l u d e d  t h e r e i n  w h i c h  a r e  d e r i v e d  f r o m  
s t o c k s ,  b o n d s ,  T r e a s u r y  n o t e s ,  a n d  o t h e r  o b l i g a t i o n s  
o f  t h e  Uni t ed  S t a t e s .  

A s  w i l l  b e  r e a d i l y  s e e n ,  t h i s  p r o v i s i o n  would h a v e  k e p t  t h e  

F l o r i d a  Income Tax Code i n  f u l l  c o m p l i a n c e  w i t h  3 1  U.S.C. 53124 

( t h e n  3 1  U.S.C. 5 7 4 2 )  b y  e x e m p t i n g  f rom t h e  F l o r i d a  income t a x  

i n t e r e s t  e a r n e d  on Uni t ed  S t a t e s  s t o c k s  and o b l i g a t i o n s .  

I n  1 9 7 2 ,  h o w e v e r ,  t h e  F l o r i d a  L e g i s l a t u r e  e n a c t e d  Chap te r  

72-278, Laws o f  F l o r i d a ,  a n d  i n  s o  d o i n g ,  s t r u c k  t h e  f o r e g o i n g  



e x p r e s s  exemption o f  income d e r i v e d  from United S t a t e s  o b l i g a t i o n s ,  

and added P a r t  V I I  o f  C h a p t e r  220, F l o r i d a  S t a t u t e s ,  p u r p o r t i n g  

t o  i m p o s e  a  " f r a n c h i s e  t a x  m e a s u r e d  b y  n e t  i ncome"  ( S 2 2 0 . 6 3 ,  

F l o r i d a  S t a t u t e s ,  1972 Supp.) on banks .  

S e c t i o n  220.63, F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  p r o v i d e s  a s  fol lows,  

i n  p e r t i n e n t  p a r t :  

220 -63 Franchise tax imposed on banks and savings 
associations,  --- 

(1) A f r a n c h i s e  t a x  m e a s u r e d  b y  n e t  income i s  
he reby  imposed on  e v e r y  bank  and  s a v i n g s  a s s o c i a t i o n  
f o r  e a c h  t a x a b l e  y e a r  commencing on o r  a f t e r  J a n u a r y  1, 
1 9 7 3 ,  a n d  f o r  e a c h  t a x a b l e  y e a r  w h i c h  b e g i n s  b e f o r e  
a n d  e n d s  a f t e r  J a n u a r y  1, 1 9 7 3 .  The  f r a n c h i s e  t a x  
b a s e  o f  any  bank f o r  a  t a x a b l e  y e a r  which b e g i n s  b e f o r e  
a n d  e n d s  a f t e r  J a n u a r y  1, 1 9 7 2 ,  s h a l l  b e  p r o r a t e d  
i n  t h e  manner  p r e s c r i b e d  f o r  t h e  p r o r a t i o n  o f  n e t  
income under  s. 2 2 0 . 1 2 ( 2 ) .  

( 2 )  T h e  t a x  i m p o s e d  b y  t h i s  s e c t i o n  s h a l l  b e  
a n  amoun t  e q u a l  t o  5 p e r c e n t  o f  t h e  f r a n c h i s e  t a x  
b a s e  o f  t h e  bank o r  s a v i n g s  a s s o c i a t i o n  f o r  t h e  t a x a b l e  
y e a r .  

( 3 )  F o r  p u r p o s e s  o f  t h i s  p a r t ,  t h e  f r a n c h i s e  
t a x  b a s e  s h a l l  b e  a d j u s t e d  f e d e r a l  i n c o m e ,  a s  d e f i n e d  
i n  s .  2 2 0 . 1 3 ,  less t h e  d e d u c t i o n  a l lowed  i n  s u b s e c t i o n  
( 5 )  and less $5,000. 

S e c t i o n  220 .13 ,  F l o r i d a  S t a t u t e s ,  which is  adop ted  by  r e f e r e n c e  

i n  above-quoted S e c t i o n  220.63, F l o r i d a  S t a t u e s ,  i n c l u d e s  w i t h i n  

" a d j u s t e d  f e d e r a l  income" i n t e r e s t  income e a r n e d  on Uni ted  S t a t e s  

government  bonds and o b l i g a t i o n s .  

T h u s ,  i n t e r e s t  o n  s t o c k s  a n d  o b l i g a t i o n s  o f  t h e  U n i t e d  

S t a t e s  Government  a r e  c o n s i d e r e d  and  i n c l u d e d  i n  t h e  b a n k ' s  

" f r a n c h i s e  t a x  b a s e "  and a  5% p e r  y e a r  t a x  ( s u b s e q u e n t l y  increased 

t o  5  1/2%) is imposed on t h e  t a x  b a s e ,  i n c l u d i n g  i n t e r e s t  e a r n i n g s  

on Uni ted  S t a t e s  government  o b l i g a t i o n s .  
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I n  e v a l u a t i n g  t h e  n a t u r e  o f  t h e  t a x  i m p o s e d  b y  P a r t  V I I  

of  Chapter 220, F l o r i d a  S t a t u t e s ,  a  number o f  f a c t o r s  a r e  r e l e v a n t .  

F i r s t ,  i t  i s  p e r t i n e n t  t h a t  P a r t  V I I  o f  C h a p t e r  2 2 0 ,  F l o r i d a  

S t a t u t e s ,  i s  a  p a r t  o f  t h e  F l o r i d a  I n c o m e  Tax Code .  S e c t i o n  

2 2 0 . 0 1 ,  F l o r i d a  S t a t u t e s ,  e x p r e s s l y  p r o v i d e s  " t h i s  c h a p t e r  s h a l l  

b e  known a n d  may b e  c i t e d  a s  t h e  ' F l o r i d a  Income  Tax C o d e . ' "  

P a r t  V I I  (55220.62 ,  gt s e q . )  is  c l e a r l y  a p a r t  o f  t h e  " c h a p t e r , "  

and o f  t h e  F l o r i d a  Income Tax Code. 

The t a x  imposed on banks  unde r  P a r t  V I I  is l a b e l e d  i n  Sec t ion  

2 2 0 . 6 3 ( 1 ) ,  F l o r i d a  S t a t u t e s ,  a s  a  " f r a n c h i s e  t a x  m e a s u r e d  b y  

n e t  i n c o m e n  a n d  i s  s t a t e d  i n  S e c t i o n  220.65, F l o r i d a  S t a t u t e s ,  

t o  b e  " i n  l i e u  o f "  t h e  t a x  i m p o s e d  b y  P a r t  11, o r  t h e  F l o r i d a  

income t a x .  

I n  f ac t  and law,  as t h e  Cour t  w i l l  see, t h e  a l l eged  " f r anch i sen  

t a x  imposed by P a r t  V I I  o f  C h a p t e r  220 is l e g a l l y  i n d i s t i n g u i s h a b l e  

( e x c e p t  f o r  c e r t a i n  d i s c r i m i n a t o r y  exempt ions  t r e a t e d  h e r e i n a f t e r )  

f rom t h e  F l o r i d a  income t a x .  

The  " f r a n c h i s e n  t a x  i s  c a l c u l a t e d  a n d  imposed i n  t h e  same 

manner,  and a t  t h e  same r a t e ,  a s  t h e  " i n c o m e n  t a x .  The  income  

t a x  i s  i m p o s e d  upon  a  c o r p o r a t i o n ' s  " a d j u s t e d  f e d e r a l  incomen 

a s  d e f i n e d  i n  S e c t i o n  220.13, F l o r i d a  S t a t u t e s .  The  " f r a n c h i s e  

t a x n  under  P a r t  V I I  i s ,  l i k e w i s e ,  imposed upon t h e  bank 's  "adjusted 

f e d e r a l  incomen f o r  , b y  d e f i n i t i o n  under  S e c t i o n  220 .63 ,  F l o r i d a  

S t a t u t e s ,  t h e  b a n k  ' s  " f r a n c h i s e  t a x  b a s e "  is " a d j u s t e d  f e d e r a l  

income" as d e f i n e d  i n  S e c t i o n  220.13, F l o r i d a  S t a t u t e s .  

E f f e c t i v e l y ,  t h e  a l l e g e d  " f r a n c h i s e  t a x "  is  n o t h i n g  o t h e r  

t h a n  a  m i s l a b e l e d  income t a x .  I t  is c l e a r  u n d e r  t h e  p r i n c i p l e s  

1 6  



announced  i n  -, 153 F l a .  1 7 ,  1 3  So.2d 700 ( 1 9 4 3 ) ,  

and o t h e r  F l o r i d a  d e c i s i o n s  t h a t  l e g i s l a t i v e  l a b e l i n g  d o e s  n o t  

change t h e  n a t u r e  o f  t h e  law. 

B e f o r e  t u r n i n g  t o  f e d e r a l  a u t h o r i t i e s ,  i t  i s  p e r t i n e n t  

t o  c o n s i d e r  two q u e s t i o n s  a s  a n  a i d  t o  d e t e r m i n i n g  t h e  n a t u r e  

o f  t h e  a l l e g e d  " f r a n c h i s e "  t a x  imposed b y  P a r t  V I I  o f  Chapter  

220, F l o r i d a  S t a t u t e s .  

T h e  f i r s t  q u e s t i o n  i s  s i m p l y  p u t .  Cou ld  a  " f r a n c h i s e "  

t a x  measured by  n e t  income,  s u c h  a s  t h a t  imposed b y  P a r t  V I I ,  

h a v e  w i t h s t o o d  F l o r i d a  c o n s t i t u t i o n a l  s c r u t i n y  i f  A r t i c l e  V I I ,  

S e c t i o n  5 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  had n o t  b e e n  a m e n d e d  

t o  a u t h o r i z e  t h e  c o r p o r a t e  income t a x ?  The a n s w e r  is obvious  

and c l e a r !  A b s e n t  amendment o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  

t a x  imposed b y  P a r t  V I I  would h a v e  b e e n  f o r t h w i t h  s t r i c k e n  a s  

v i o l a t i v e  o f  t h e  F l o r i d a  c o n s t i t u t i o n a l  p r o s c r i p t i o n  o f  s t a t e  

income t a x .  I t  is an  income t a x ,  p u r e  and s imple .  

I t  i s  a l s o  p e r t i n e n t  t o  o b s e r v e  t h a t  G o v e r n o r  A s k e w ,  t h e  

F l o r i d a  L e g i s l a t u r e ,  and t h e  e l e c t o r s  o f  F l o r i d a  went t o  a  g r e a t  

d e a l  o f  u n n e c e s s a r y  t r o u b l e  e n a c t i n g  t h e  1971 amendment t o  A r t i c l e  

V I I ,  S e c t i o n  5 ,  i f  t h e  t a x  imposed by  P a r t  V I I  o f  C h a p t e r  220 

i s  a  " f r a n c h i s e "  t a x  and  n o t  a n  "income" t a x .  The l e g i s l a t u r e  

c o u l d  h a v e  s i m p l y  c i r c u m v e n t e d  t h e  income t a x  p r o h i b i t i o n  o f  

t h e  F l o r i d a  C o n s t i t u t i o n  by  e n a c t i n g  a n  i d e n t i c a l  " f r a n c h i s e  

t ax  measured by n e t  income" on a l l  c o r p o r a t i o n s .  I t  is r e s p e c t f u l l y  

s u b m i t t e d  t h a t  s u c h  a n  enactment  would have s u r v i v e d  o n l y  u n t i l  

f i r s t  j u d i c i a l  review,  a t  which time it would have b e e n  s t r i c k e n  

a s  a  p r o h i b i t e d  income t a x .  
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T h e  s e c o n d  h e l p f u l  q u e s t i o n  i s  e v e n  m o r e  p e r t i n e n t .  A s  

t h e  C o u r t  i s  aware, A r t i c l e  V I I ,  S e c t i o n  5 ,  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  c o n t i n u e s  t o  p r o h i b i t  a F l o r i d a  income t a x  on n a t u r a l  

p e r s o n s .  I f  t h e  t a x  imposed  b y  P a r t  V I I  o f  C h a p t e r  220  i s  n o t  

a n  " income t a x ,  " b u t  o n l y  a " f r a n c h i s e  t a x  measured by  n e t  income," 

t h e n  cou ld  t h e  l e g i s l a t u r e  c i rcumvent  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  

a g a i n s t  a p e r s o n a l  i n c o m e  t a x  b y  i m p o s i n g  o n  n a t u r a l  p e r s o n s  

engaged  i n  a n y  b u s i n e s s  o r  p r o f e s s i o n  a " f r a n c h i s e  t a x  m e a s u r e d  

b y  n e t  i n c o m e " ?  C o u l d  s u c h  a l a b e l  a n d  d e v i c e  b e  u s e d  t o  

c o n s t i t u t i o n a l l y  i m p o s e  a 5 %  " f r a n c h i s e "  t a x  o n  t h e  p e r s o n a l  

n e t  income o f  t h e  f a r m e r ,  o r  o y s t e r  b o a t  owner ,  o r  a c c o u n t a n t ?  

T h e  a n s w e r  t o  t h e  q u e s t i o n s  p o s e d  a b o v e  i s  d i c t a t e d  b y  

t h e  n a t u r e  o f  t h e  t a x  b e f o r e  t h e  C o u r t .  T h e  t a x  i s ,  b y  i t s  

c h a r a c t e r i s t i c s  a n d  n a t u r e ,  a n  i n c o m e  t a x .  B e c a u s e  i t  i s  a n  

income t a x ,  it c o u l d  n o t  have  b e e n  imposed on  c o r p o r a t i o n s  p r i o r  

t o  amendment  o f  A r t i c l e  V I I ,  S e c t i o n  5 ,  a n d  c o u l d  n o t  now b e  

i m p o s e d  o n  n a t u r a l  p e r s o n s .  By l i k e  m e a s u r e ,  b e c a u s e  i t  i s  

a n  in- t a x ,  it is a f r a n c h i s e  t a x  a u t h o r i z e d  b y  s u b s e c t i o n  

( a )  (1) o f  3 1  U.S.C. S3124. 

F e d e r a l  a u t h o r i t i e s  make it e q u a l l y  c l e a r  t h a t  t h e  t a x  

i n  q u e s t i o n  i s  a n  i n c o m e  t a x  w h i c h  i s  p r o h i b i t e d  b y  3 1  U.S.C. 

S3124. I n  1959  t h e  f e d e r a l  s t a t u t e  was amended t o  add  t h e  s e c o n d  

f u l l  s e n t e n c e ,  which  p r o v i d e s :  

T h e  e x e m p t i o n  [ f r o m  s t a t e  t a x a t i o n ]  a p p l i e s  t o  e a c h  
f o r m  o f  t a x a t i o n  t h a t  w o u l d  r e q u i r e  t h e  o b l i g a t i o n ,  
t h e  i n t e r e s t  on t h e  o b l i g a t i o n ,  o r  bo th ,  t o  b e  cons idered  
i n  compu t ing  a t a x ,  e x c e p t  -- 



(1) a  n o n d i s c r i m i n a t o r y  f r a n c h i s e  t a x  o r  a n o t h e r  
n o n p r o p e r t y  t a x  i n s t e a d  o f  a  f r a n c h i s e  t a x ,  imposed 
on a  c o r p o r a t i o n ;  . . . 
(Bracketed  i n f o r m a t i o n  added.) 

The l e g i s l a t i v e  h i s t o r y  a n d  i n t e n t  o f  t h i s  r e v i s i o n  have 

n o t  gone w i t h o u t  comment. I n  Amer ican  Bank and  T r u s t  C o m  

(19831, t h e  c o u r t  h e l d  t h a t  a  s t a t e  p r o p e r t y  t a x  on bank s h a r e s ,  

w i t h o u t  d e d u c t  i o n  f o r  t a x - e x e m p t  U n i t e d  S t a t e s  o b l i g a t i o n s ,  

was i n v a l i d  a s  v i o l a t i v e  o f  3 1  U.S.C. S3124.  I n  s o  h o l d i n g ,  

t h e  c o u r t  e x p l a i n e d  t h e  h i s t o r y ,  p u r p o s e  and  o p e r a t i o n  of  t h e  

aforement ioned amendment a s  f o l l o w s :  

The c a t a l y s t  f o r  t h e  amendment was a n  Idaho t a x  'upon 
e v e r y  i n d i v i d u a l  . . . w h i c h  s h a l l  b e  a c c o r d i n g  t o  
and measured by h i s  n e t  income. ' See Idaho Code S63-3011 
(1948) . Despite  t h i s  Court 's holding t h a t  S3701 p rec luded  
d i r e c t  s t a t e  t a x a t i o n  o f  t h e  i n t e r e s t  on  f e d e r a l  
o b l i g a t i o n s ,  a s  w e l l  a s  t a x a t i o n  o f  t h e  u n d e r l y i n g  
o b l i g a t i o n s ,  see N e w  J e r s e v  R e a t y  T i t l e  I n s .  Co. v. . . .  i o n  o f  Tax  appeal^, 3 3 8  US, a t  6 7 5 - 6 7 6 ,  94  L 
Ed 4 3 9 ,  70  S  C t  413 ,  I d a h o ' s  p o s i t i o n  was t h a t  its 
t a x  need n o t  e x e m ~ t  t h e  i n t e r e s t  r e c e i v e d  on  f e d e r a l  . . .  a t i o n s .  b e c m e  i t  was ~ m p o s e d  on t h e  individual 
m d  was m e r e l v  m e a s u r e d  b y  h i s  n e t  income, r a t h e r  
t h a n  b e i n 9  imx>oaed on t h e  income i t s e u .  See Hear ings  
on P u b l i c  D e b t  C e i l i n g  and  I n t e r e s t  R a t e  C e i l i n g  on  
Bonds B e f o r e  t h e  House Commi t t ee  on Ways and  Means, 
86th Cong, 1st Sess,  69-70 (1959) ( supp lementa l  s t a t e m e n t  
o f  S e c r e t a r y  o f  t h e  T r e a s u r y  A n d e r s o n )  ( H e a r i n g s ) .  
I n  p r e s e n t i n g  t h e  1 9 5 9  amendment  t o  C o n g r e s s ,  t h e  
S e c r e t a r y  d e s c r i b e d  I d a h o ' s  p o s i t i o n  a s  ' r e s t i n g  upon 
a  d i s t i n c t i o n  o f  words  w h i c h  i s  w i t h o u t  s u b s t a n c e . '  
I d . ,  a t  7 1 .  S i m i l a r  a c c u s a t i o n s  had b e e n  l e v e l e d  
a t  t h i s  C o u r t ' s  analogous  d i s t i n c t i o n s  b e t w e e n  s h a r e s  
t a x e s  and f r a n c h i s e  t a x e s  on t h e  o n e  hand, and t a x e s  
on c o r p o r a t e  a s s e t s  on t h e  o t h e r .  ( F o o t n o t e  o m i t t e d . )  

Respondents  s u g g e s t ,  however, t h a t  t h e  1959 amendment 
was i n t e n d e d  ~ n l y  t o  make c l e a r  t h a t  i n c o m e  t a x e s  
l i k e  I d a h o ' s ,  on i n t e r e s t  f r o m  f e d e r a L d ~ U a a t i o n s r  
Here  u n l a w f u l .  C o n g r e s s ,  a c c o r d i n g  t o  r e s p o n d e n t s ,  
d i d  n o t  mean t o  s e t  a s i d e  t h i s  C o u r t ' s  w e l l  e s t a b l i s h e d  
d i s t i n c t i o n  between t a x e s  on a s s e t s  and t a x e s  on s h a r e s .  



W e ,  h o w e v e r ,  h a v e  f o u n d  no e v i d e n c e  w h a t s o e v e r  i n  
t h e  l e g i s l a t i v e  h i s t o r y  t o  suggest t h a t  Congress c o n s i d e r e d  
s h a r e s  t a x e s  t o  f a l l  ou t s ide  t h e  scope of t h e  prohibi t ion .  
The f a c t  t h a t  t h e  1 9 5 9  l e g i s l a t i v e  h i s t o r y  r e f e r s  
t o  t h e  I d a h o  t a x ,  b u t  n o t  s p e c i f i c a l l y  t o  bank s h a r e s  
t a x e s ,  does  n o t  r a i s e  a  ' n e g a t i v e  i n f e r e n c e  ' l i m i t i n g  
t h e  amendment t o  t h i s  s p e c i f i c  problem. w o r t  N e w s  

b u i l d i n a  & Drv Dock Co. v .  EEOC, US - ,  
7 7 L E d 2 d  , 1 0 3  S  C t  (1983) .  The 
p l a r n l '  did more t h a n  n-lake c l e a r  t h a t  t h e  i n t e r e s t  
g n  f e d e r a l  o b l i a a t i o n s  was t a x  e x e m .  Idaho r e l i e d  
on t h e  formal d i s t i n c t i o n  between a  t a x  on an  i n d i v i d u a l ,  
measured  by  h i s  n e t  income,  a n d  a  t a x  on  t h e  income 
i t s e l f .  See Hear ings ,  a t  70. o t ,  
t h e  a m e n d m e n t a b o l i s h e d t h e i s t i c  in-ther - - 
t h e  t a x  i s  o n  a  d i s t i n c t  i n t e r e s t ,  and  r e g l a c e d  i t  
v l t h  t h e  i n q u i r v  w h e t h e r  'corog- o f  t h e  t a x '  

i r e s  consideration of f e d e r a l  o b h a a t i o n s .  

Nor c a n  t h e  1 9 5 9  amendment b e  r e a d  t o  a p p l y  QII& 
t o  income t a x e s ;  it r e a c h e s  ' e v e r y  form of  t a x  . . . I  

(Emphasis s u p p l i e d . )  77 L.Ed.2d 1081-1082. 

A p p e l l a n t s  have  c i t e d  A h  

Countv, s i , ,  77 L.Ed.2d 1 0 7 2 ,  a t  p a g e s  18-19 o f  t h e i r  b r i e f .  

I n  s o  d o i n g ,  however ,  a p p e l l a n t s  h a v e  f a i l e d  t o  n o t e  t h a t  t h e  

s t a t e  t a x  a t  i s s u e  i n  t h a t  c a s e  was h e l d  i n v a l i d  a s  v i o l a t i v e  

of 31  U.S.C. 5742, even though labeled  a  " f ranchisen  tax.  Appellants 

have a l s o  f a i l e d  t o  n o t e  t h e  s p e c i f i c  pronouncement of  t h e  Uni ted  

. . S t a t e s  Supreme C o u r t ,  q u o t e d  a b o v e ,  t h a t  o n e  o f  t h e  s ~ e c i f i c  

purposes  of  t h e  1959 amendment t o  31  U.S.C. 53124 was t o  a b o l i s h  

t h e  f o r m a l i s t i c  "measured  b y n  i n q u i r y  o r  p l o y  championed  b y  

a p p e l l a n t s  and  "make c l e a r  t h a t  . . . income t a x e s  . . . o n  

i n t e r e s t  f r o m  f e d e r a l  o b l i g a t i o n s ,  were unlawful ."  % a t  1081- 

More r e c e n t l y ,  i n  F i r s t  N a t .  Bank v .  B a r t o w  County  R o d  

a f x  A s s e s s o r s ,  470 U.S. , 106  S . C t .  , 8 4  L .Ed .2d  



5 3 5  ( 1 9 8 5 ) ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  a g a i n  c o n s i d e r e d  

t h i s  s u b j e c t ,  s t a t i n g  i n  p e r t i n e n t  p a r t :  

W e n o t e d i n A m e r i c a n B a n k , 4 6 3 U S , a t  , 77 L Ed 

I d a h o  Code 563-3011 ( 1 9 4 8 ) .  m e n  t h u g h  t h i s  C o u r t  
had r u l e d  that  S3701 p r e c l u d e d  t h e  S t a t e s  f r o m  t a x i n g  . . 
u t e r e s t  on f e d e r a l  o b l u t l o n s .  Idaho  took  t h e  w s l t l o n  

e r e s t  r e c e l v e d  on f e d e r d  
~ b l l g a t i o n s  from t h e  ' g r o s s  i w m e '  f rom which t a x a b l e  
net Income was d e r i v e d .  N o t i n g  I d a h o ' s  s t a n c e ,  t h e  
S e n a t e  a n d  House R e p o r t s  on t h e  1959 a d d i t i o n  s t a t e d :  
'The  b i l l  . . . makes i t  c l e a r  t h a t  t h e  e x e m p t i o n  
f o r  F e d e r a l  o b l i g a t i o n s  e x t e n d s  t o  every form of t a x a t i o n  
t h a t  would r equ i re  e i t h e r  t h e  o b l i g a t i o n ,  o r  t h e  i n t e r e s t  
on  i t ,  o r  b o t h  t o  b e  c o n s i d e r e d  d i r e c t l y  o r  i n d i r e c t l y  
i n  t h e  c o m p u t a t i o n  o f  t h e  t a x . '  S  Rep No. 9 0 9 ,  8 6 t h  
Cong  1st S e s s  8  ( 1 9 5 9 ) ;  HR Rep No. 1 1 4 8 ,  8 6 t h  Cong 
1st S e s s  8  ( 1 9 5 9 ) .  The d i s c u s s i o n  o f  t h e  a d d i t i o n  
i n  t h e  e n s u i n g  h e a r i n g s  c o n f i r m s  t h a t  Conaress  i n t e n d e d  
t o  ab-h t h e  f o r m i s t i c  distinct- 

ured bv income t h a t  u n d e r l a y  
Idaho's  arguments.  See P u b l i c  Debt C e i l i n g  and I n t e r e s t  
R a t e  C e i l i n g  o n  B o n d s .  H e a r i n g s  B e f o r e  t h e  House 
Committee on Ways and Means, 8 6 t h  Cong, 1st S e s s ,  69-72 
( 1 9 5 9 )  ( s u p p l e m e n t a l  s t a t e m e n t  o f  S e c r e t a r y  o f  t h e  
T r e a s u r y  R o b e r t  B .  A n d e r s o n ) .  A p p e l l a n t  p o i n t s  t o  
n o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t i n g  t h a t  
Congress  u n d e r s t o o d  t h e  a d d i t i o n  a c t u a l l y  t o  b r o a d e n  
t h e  s c o p e  o f  t h e  e x e m p t i o n ,  a s  w e l l  a s  t o  c l a r i f y  
t h e  forms o f  t a x e s  t o  which t h e  exempt ion  a p p l i e d .  

(Emphasis s u p p l i e d  .) 84 L.Ed .2d 544 

F r o m  t h e  f o r e g o i n g  i t  is r e s p e c t f u l l y  s u b m i t t e d  t h a t  3 1  

U.S.C. 53124 is i n t e n d e d  t o ,  a n d  was amended i n  p a r t  f o r  t h e  

p u r p o s e  o f ,  p r o h i b i t i n g  a n y  s t a t e  income t a x  t o  b e  imposed on 

e a r n i n g s  f rom Uni t ed  S t a t e s  government o b l i g a t i o n s .  The  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  h a s  s o  o b s e r v e d  a n d ,  i n  s o  d o i n g ,  h a s  

s p e c i f i c a l l y  h e l d  t h a t  n e i t h e r  f o r m a l i s t i c  l a b e l s  n o r  t h e  o l d  

"measured by" d i s t i n c t i o n  w i l l  s a v e  a  p r o h i b i t e d  t a x .  



J u s t  a s  t h e  " f r a n c h i s e "  l a b e l  would  n o t  s a v e  a p r o h i b i t e d  

income t a x  under  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  " f r a n c h i s e "  l a b e l  

w i l l  n o t  s a v e  a p r o h i b i t e d  income  t a x  u n d e r  3 1  U.S.C. S3124.  

A p p e l l a n t s ,  a n d  e v e n  t h e  t r i a l  c o u r t ,  h a v e  n o t e d  t h a t  t h e r e  

i s  a l o n g  r e c o g n i z e d  d i s t i n c t i o n  b e t w e e n  a t a x  l a i d  d i r e c t l y  

on income and a n  e x c i s e  t a x  on c o r p o r a t e  f r a n c h i s e s  (A 2-3) .  

I n i t i a l  e r r o r  a r o s e  b e c a u s e  t h e  t r i a l  c o u r t ,  having recognized 

t h a t  t h e r e  a d i s t i n c t i o n ,  t h e n  o v e r l o o k e d  t h e  v e r y  n a t u r e  

o f  t h e  d i s t i n c t i o n  as recogn ized  i n  f ,  
350 U.S. 492, 76 S.Ct. 1 7 0 ,  7 5  L.Ed. 400 ( 1 9 3 1 ) .  I n  t h a t  case 

a f r a n c h i s e  t a x  m e a s u r e d  b y  n e t  i ncome  was u p h e l d .  But i n  s o  

h o l d i n g ,  t h e  Supreme C o u r t  s p e c i f i c a l l y  d i s c u s s e d  t h e  a s p e c t  

of t h e  t a x  which d i s t i n g u i s h e d  it from a n  income t a x  and r e n d e r e d  

it a f r a n c h i s e  t a x ,  t o  w i t  i n  p e r t i n e n t  p a r t :  

B u t  t h e  n a t u r e  o f  a t a x  m u s t  b e  d e t e r m i n e d  b y  
i t s  o p e r a t i o n  r a t h e r  t h a n  b y  p a r t i c u l a r  d e s c r i ~ t i v e  

u a g e  w h i c h  mav h a v e  b e e n  a m l i e d  t o  it. A s  was 
s a i d  i n  Maca l l en  Co. v .  M a s s a c h u s e t t s ,  279  U.S. 6 2 0 ,  
6 2 5 ,  6 2 6 ,  7 3  L .  e d .  8 7 4 ,  8 7 8 ,  8 7 9 ,  6 5  A . L . R .  8 6 6 ,  
49 S. C t .  432, ' n e i t h e r  s t a t e  c o u r t s  n o r  l e a i s l a t u r e s .  
by  g i v i n a  t h e  t a x  a p a r t i c u l a r  name, o r  bv  u s i n a  some 

. . 
f o r m  o f  w o r d s ,  c a n  t a k e  a w a v  o u r  d u t v  t o  c o n s i d e r  
~ t s  n a t u r e  and e f f e c t .  . . . T h i s  c o u r t  must determine 
f o r  i t s e l f  b y  i n d e p e n d e n t  i n q u i r y  w h e t h e r  t h e  t a x  
h e r e  i s  w h a t ,  i n  form and by  t h e  d e c i s i o n  of  t h e  s t a t e  
c o u r t ,  it is  d e c l a r e d  t o  b e .  ' On a p p e a l  f r o m  t h e  
s t a t e  c o u r t  i n  P e o p l e  ex  r e l .  Bass, R a t c l i f f  & G r e t t o n  
v.  Tax Commiss ion ,  2 3 2  N .  Y .  4 2 ,  4 6 ,  1 3 3  N .  E .  1 2 2 ,  
t h i s  c o u r t  u p h e l d  t h e  t a x  a n d  d e f i n e d  i t s  n a t u r e ,  
s a y i n g ,  266 U .  S .  2 7 1 ,  2 8 0 ,  6 9  L .  e d .  2 8 2 ,  2 8 6 ,  4 5  
S .  C t .  82 :  ' I t  is  n o t  a d i r e c t  t a x  upon t h e  a l l o c a t e d  
income o f  t h e  c o r p o r a t i o n  i n  a g i v e n  y e a r ,  b u t  a t a x  
f o r  t h e  ~ r l v i l e a e  of  d o i n g  b u s i n e s s  i n  one  ve- 

. . r  
b v  t h e  a l l s c a t e d  income  a c c r u i n a  f r o m  t h e  b u s i n e s s  
~ n  t h e  p r e c e d  n u  v e a r .  S e e  N e w  York v .  J e r s a w i t ,  
263 U .  S. 493, 496, 6 8  L ed .  405, 406, 44 S .  C t .  1 6 7 . '  
S e e  a l s o  Home I n s .  Co. v .  New Y o r k ,  1 3 4  U .  S .  5 9 4 ,  
33 L.  ed .  1025,  1 0  S .  C t .  593 ;  P e o p l e  e x  r e l .  U n i t e d  
S t a t e s  A l u m i n u m  P r i n t i n g  P l a t e  Co. v .  K n i g h t ,  1 7 4  



N. Y .  475, 63 L.R.A. 87, 67 N. E. 65; Anderson v. Forty-two 
Broadway Co. 239 U.  S. 69, 60 L. ed. 152, 36 S. C t .  17. 

I f  we look t o  t h e  o p e r a t i o n  of t h e  p r e s e n t  s t a t u t e ,  
it is p l a i n  t h a t  it can have no a p p l i c a t i o n  independent 
o f  t h e  c o r p o r a t i o n ' s  en joyment  o f  t h e  p r i v i l e g e  o f  
e x e r c i s i n g  i t s  f r a n c h i s e .  If a p m t  had  c e a s e d  
t o  do  b u s i n e s s  b e f o r e  November 1. 1929. it would n o t  
have been subiect  t o  anv t a x  under t h i s  s t a t u t e .  a1t.bug.h 
~ . t  had  r e c e i v e d .  d u r i n g  i t s    receding f i s c a l  ve- 
Income which t h e  s t a t u t e  makes  t h e  m e a s u r e  o f  t h e  
t a x .  S i n c e  i t  can be l e v i e d  on ly  when t h e  c o r p o r a t i o n  
n g  

. . 
ul o n e  v e a r  a n d  h a s  b e e n  i n  r e c e i p t  o f  n e t  income 

i n a  i t s  p r e c e d i n a  f i s c a l  v e a r .  t h e  t a x ,  w h a t e v e r  dur  
d e s c r i p t i v e  terms a r e  properlv applicable t o  it. obviously 
rs no t  e x c l u s i v e l y  on income a p a r t  from t h e  f r a n c h l s e .  

E d u c p t i o u  F i Jms  Corp.  v. Ward, a+&xa, 75 L.Ed. 400, 
404-405 (1931) . (Emphasis supp l i ed .  ) 

From t h e  f o r e g o i n g  it is c l e a r  t h a t  t h e  d i s t i n c t i o n  between 

t h e  two types  o f  t a x e s  i s  whe the r  t h e  t a x  i s  imposed "onn  t h e  

e a r n i n g s  d u r i n a  t h e  v e a r  e a r n e d  ( a s  i n  F l o r i d a ) ,  o r  is imposed 

f o r  t h e  f o l l o w i n g  y e a r ' s  f r a n c h i s e  o r  p r i v i l e g e ,  a n d  m e r e l y  

measured by t h e  p r e c e d h g  v e a r  I $  . income . . F l o r i d a ' s  t a x  is of 

the  former type. I t  is an income t a x ,  and was c o r r e c t l y  recognized 

a s  such by t h e  d i s t r i c t  c o u r t .  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  t r i a l  c o u r t  e r r e d  

i n  r e c o g n i z i n g  t h a t  a  d i s t i n c t i o n  be tween  an  income  t a x  a n d  

a  f r a n c h i s e  t a x  e x i s t e d ,  bu t  then  f a i l i n g  t o  recognize  t h e  ve ry  

n a t u r e  o f  t h e  d i s t i n c t i o n .  The d i s t r i c t  c o u r t  c o r r e c t e d  t h e  

e r r o r .  The F l o r i d a  t a x  imposed by P a r t  V I I  of  Chapter  220 is 

an  income t a x ,  p u r e  and s i m p l e .  The p r e s e n t  l a n g u a g e  o f  3 1  

U.S.C. S3124 was a d o p t e d  i n  r e s p o n s e  t o ,  and i n  r e j e c t i o n  o f ,  

such a t tempted income t a x e s  on f e d e r a l  e a r n i n g s .  American Bank 

and T r u s t  Co. v. D a l l a s  Countv, sup ra ,  77 L.Ed.2d 1072, 1081-1082 



( 1 9 8 3 ) ;  1st N a t .  Bank v .  B a r t o w  Gouty Board o f  Tax A s s e s s o r s ,  

84 L.Ed.2d 535, 544 ( 1 9 8 5 ) .  

A p p e l l e e s  h a v e  c a r e f u l l y  s e a r c h e d  a p p e l l a n t s '  i n i t i a l  b r i e f  

f o r  r e c i t a t i o n  o f  a  &ale d i f f e r e n c e  o r  d i s t i n g u i s h i n g  

c h a r a c t e r i s t i c  b e t w e e n  t h e  F l o r i d a  income t a x  and t h e  p u r p o r t e d  

" f r a n c h i s e n  t a x  o n  b a n k s .  A s  t h i s  C o u r t  w i l l  see ,  a b s o l u t e l y  

no  d i f f e r e n c e  o r  d i s t i n c t i o n  i s  c i t e d  by  a p p e l l a n t s  o t h e r  t h a n  

t h e  " f r a n c h i s e "  l a b e l  t a c k e d  o n  t o  P a r t  V I I .  A s  n o t e d  a b o v e ,  

a  l e g i s l a t i v e  l a b e l  w i l l  n o t  c h a n g e  t h e  n a t u r e  o f ,  o r  s a v e ,  

a  p r o h i b i t e d  t a x .  W n s  v .  F o s d i c k ,  1 5 3  F l a .  1 7 ,  1 3  So.2d 700 

(1943) ;  EducationalFllms 350 U.S. 492, 76 S.Ct. 170, 

7 5  L.Ed. 400 (1931) .  

A p p e l l a n t s  have  r e l i e d  h e a v i l y  on two s t a t e  c o u r t  d e c i s i o n s  

r e s p e c t i n g  which  r e v i e w  was s u b s e q u e n t l y  d e n i e d  b y  t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t .  The  r e l i a n c e  i s ,  h o w e v e r ,  m i s p l a c e d .  

. . . I n  G a r f i e l d  T r u s t  Co. v .  D i r e c t o r ,  D i v i s i o n  o f  T a x a t i o n ,  5 0 8  

A.2d 1 1 0 4  (N.J. 1 9 8 6 )  ( A  1 1 - 1 9 )  , t h e  s t a t e  c o u r t  d i d  u p h o l d  

a  s t a t e  f r a n c h i s e  t a x  w h i c h  i n c l u d e d ,  a s  o n e   ort ti on o f  a  t a x  

b a s e ,  income o n  f e d e r a l  o b l i g a t i o n s .  R e a d i n g  t h a t  d e c i s i o n ,  

h o w e v e r ,  d e m o n s t r a t e s  t h a t  t h e  i n c l u s i o n  was a  s m a l l  p a r t  o f  

a n  o v e r a l l  l a r g e r  f r a n c h i s e  t a x ,  n o t  a  s p e c i f i c  a t t e m p t  a s  i n  

t h e  i n s t a n t  case ,  t o  impose a  " p u r e n  income t a x  and mere ly  r e - l a b e l  

it a s  a  " f r a n c h i s e . "  See MacaJJen C o m ~ a n v  v .  Commpnwealth of 

Massachusetts,  279 U.S. 620, 625,  49 S.Ct.  432, 434, 73  L.Ed. 874,  

879 (1929) .  

M o r e o v e r ,  i n  t h e  G a r f i e l d  T r u s t  Co. c a s e ,  S u D r a ,  t h e r e  

i s  no  i n d i c a t i o n  t h a t  t h e  c o u r t  had  c a l l e d  t o  i t s  a t t e n t i o n  
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o r  even  c o n s i d e r e d  t h e  d i s t i n c t i o n  between an income t a x  (imposed 

on c u r r e n t  income) and a f r a n c h i s e  t a x  ( b a s e d  upon  p r i o r  y e a r s v  

i n c o m e )  a n n o u n c e d  b y  t h e  Supreme C o u r t  i n  E d u c a t i o n a l  F i l m s  

- v .  Ward,. 

A p p e l l a n t s '  h e a v y  r e l i a n c e  o n  &uben  TI .  A n d e r s o n  - C h e r n e  

v.  Comtr o f  E d u c a t i o n ,  226 N.W.2d 6 1 1  (Minn.  1 9 7 5 ) ,  i s  e q u a l l y  

m i s p l a c e d .  A r e a d i n g  o f  t h a t  s t a t e  c o u r t  d e c i s i o n  ( A  21-25)  

d e m o n s t r a t e s  a n  a n n o u n c e d  j u d i c i a l  a d h e r e n c e  o r  a b d i c a t i o n  t o  

l e g i s l a t i v e  l a b e l s  w h i c h  h a s  b e e n  l o n g  r e j e c t e d  i n  t h i s  s t a t e .  

F u r t h e r m o r e ,  t h e  d e c i s i o n  ( a n d  d e n i a l  o f  s u b s e q u e n t  f e d e r a l  

r e v i e w )  was i s s u e d  i n  1 9 7 5 ,  l o n g  p r i o r  t o  t h e  U n i t e d  S t a t e s  

Supreme C o u r t ' s  1 9 8 3  a n d  1 9 8 5  p r o n o u n c e m e n t s  i n  f i m e r i c a n  R a n k  

and  T r u s t  Co. v. D a l l a s  County,  -, and 

u n t y  Board of Tax  assessor^, -, d i s a p p r o v i n g  s t a t e  income 

t a x e s  on f e d e r a l  o b l i g a t i o n s  even  i f  camouflaged by  a " f r a n c h i s e "  

l a b e l  and "measured by" l e g i s l a t i v e  p l o y .  

A p p e l l a n t s  have a t t e m p t e d  t o  e l e v a t e  t h e s e  and o t h e r  secondary 

(and  e r r o n e o u s )  s t a t e  d e c i s i o n s  t o  a  h i g h e r  l e v e l  o f  a u t h o r i t y  

b y  c i t a t i o n  o f  K i c k s  v .  M i r a m ,  422 U.S. 332, 45 L.Ed.2d 223, 

95  S.Ct.  2281 ( 1 9 7 5 ) ,  f o r  t h e  p r o p o s i t i o n  t h a t  d e n i a l  o f  Supreme 

C o u r t  r e v i e w  (m A 20 ;  A 2 6 )  c r e a t e s  b i n d i n g  p r e c e d e n t  on a l l  

c o u r t s .  

T h i s  c o n t e n t i o n  i s  w i t h o u t  m e r i t .  F i r s t ,  t h e  d o c t r i n e  

i n  Hicks v .  Mir-, -, would  b e  a n  a d j u d i c a t i o n  o n  t h e  

m e r i t s  " b i n d i n g  o n  a l l  c o u r t s , "  i n c l u d i n g  t h i s  C o u r t  o n l y  i f  

t h e  F l o r i d a  act  ( o r  a r g u a b l y  an  identical ac t )  had been  s o  uphe ld .  

I n d e e d ,  H i c k s  v .  M i r a n a ,  u, s p e c i f i c a l l y  r e c o g n i z e s  t h a t  
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t h e  doc t  r  i n e  a p p l i e s  only t o  issues properly presented and considered 

i n  t h e  e a r l i e r  p r o c e e d i n g s .  E q u a l l y  i m p o r t a n t l y ,  i n  B i c k s  v .  

Miranda, -, t h e  C o u r t  s p e c i f i c a l l y  recognized t h e  "binding 

e f f e c t "  d o c t r i n e  had no a p p l i c a t i o n  where s u b s e q u e n t  d o c t r i n a l  

d e v e l o p m e n t s  i n d i c a t e  o t h e r w i s e .  a 45 L.Ed.2d 236. The 

pronouncements of t h e  Supreme C o u r t  r e g a r d i n g  r e j e c t i o n  o f  t h e  

"measured by" d e v i c e  i n  American Rank a d  T r u s t  Co. v .  Dallas 

Countv, su.grar and I s t - t  

A s s e s s o ~ s ,  -, c l e a r l y  i n d i c a t e  t o  t h e  con t r a ry .  

The re  ax.e o t h e r  p e r t i n e n t  c a s e s  which approve " f r a n c h i s e "  

taxes measured by income b u t ,  a s  a p p e l l a n t s  wish no t  t o  recognize ,  

t h e s e  d e c i s i o n s  approved  t a x e s  where t h e  t a x  was imposed f o r  

doing business i n  a  second yea r ,  and was measured by t h e  p reced ing  
. . year  @ s  income. -ns N a t i o n a l  v. Oklahoma- I 

309 U.S. 560, 60 S.Ct. 688, 84 L.Ed. 947 (1940);  P a c i f i c  C o m ~ a n y  . . 

. . i m i t e d  v .  Jo-, 285 U.S. 480,  52 S.Ct .  424,  76 L.Ed. 893 

(1932)  ; E d u c a t i o n a l  F i l m s  C o r ~ .  v ,  Ward, u; Schwinden v .  

Bur l ing ton  Northern. I n c , ,  691 P.2d 1351 (Mont. 1984) .  

A p p e l l a n t s '  f i n a l  d e c i s i o n a l  b u t t r e s s  is  Werner Machine 

Co. v. D i r e c t o r  of Div. of Taxa t ion ,  350 U.S. 492, 76 S.Ct .  534,  

100 L.Ed. 634 (1956) .  I n  misplaced r e l i a n c e ,  however, a p p e l l a n t s  

overlook t h a t  Werner, s u g r a ,  d e a l t  wi th  a  "ne t  worth" 

f r a n c h i s e  t a x  and d i d  n o t  p u r p o r t  t o  a d d r e s s  t h e  income t a x  

i s s u e .  Fu r the rmore ,  Werner Machine Co., s u ,  was announced 

and d e c i d e d  i n  1956 ,  t h r e e  y e a r s  b e f o r e  t h e  1959 amendment t o  

31  U.S.C. S3124, which c l e a r l y  made u n l a w f u l  a  s t a t e  i ncome  



t a x  on f e d e r a l  o b l i g a t i o n s  even i f  c l o t h e d  i n  t h e  o l d  "measured 

byn  language  o r  " f r a n c h i s e "  l a b e l .  

T h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  comes  t o  t h i s  C o u r t  

w i t h  a  p r e s u m p t i o n  o f  c o r r e c t n e s s .  Review and  t h e  f o r e g o i n g  

a u t h o r i t i e s  d e m o n s t r a t e  t h a t  t h e  d e c i s i o n  is e n t i r e l y  c o r r e c t .  

T h e  F l o r i d a  L e g i s l a t u r e  h a s  many a u t h o r i z e d  s o u r c e s  o f  

revenue .  One o f  t h o s e  s o u r c e s  was p r o p e r l y  t a p p e d  i n  1 9 7 1  when 

t h e  l e g i s l a t u r e  e n a c t e d  t h e  F l o r i d a  Income Tax Code, b u t  exempted 

f r o m  i t s  a p p l i c a t i o n  i n t e r e s t  e a r n e d  o n  f e d e r a l  o b l i g a t i o n s .  

Subsequen t ly ,  however, F l o r i d a ' s  tax ing  a u t h o r i t y  was exceeded, 

and 31 U.S.C. S3124 t r a n s g r e s s e d ,  when F l o r i d a  s o u g h t  t o  a p p l y  

i t s  s t a t e  i n c o m e  t a x  t o  i n t e r e s t  o n  f e d e r a l  o b l i g a t i o n s  a n d  

t o  l e n d  l e g i t i m a c y  t o  t h e  p r o h i b i t e d  income t a x  b y  a p p l i c a t i o n  

of  a  " f r a n c h i s e n  l a b e l .  

Under  t h e s e  c i r c u m s t a n c e s ,  t h e  d i s t r i c t  c o u r t  was e n t i r e l y  

c o r r e c t  i n  h o l d i n g  t h a t  t h e  p u r p o r t e d  " f r a n c h i s e "  t a x  i s  

" s u b s t a n t i v e l y  i n d i s t i n g u i s h a b l e n  f r o m  t h e  F l o r i d a  income t a x  

and t h a t  t h e  o n l y  c o g n i z a b l e  d i f f e r e n c e  b e t w e e n  t h e  two  t a x e s  

a r e  t h e  s t a t u t o r y  l a b e l s  ( A  1 - 5 ) .  The d e c i s i o n  o f  t h e  d i s t r i c t  

c o u r t  must b e  uphe ld .  



T H E  T R I A L  COURT ERRED I N  H O L D I N G  THAT THE 
TAX IMPOSED O N  BANKS BY PART V I I ,  CHAPTER 
2 2 0 ,  FLORIDA STATUTES, DOES NOT DISCRIMINATE 
AGAINST INTEREST EARNED ON FEDERAL OBLIGATIONS, 
CONTRARY TO 3 1  U.S.C. S3124. 

T h i s  p o i n t  d e a l s  w i t h  an  i s s u e  which was e r r o n e o u s l y  d e c i d e d  

b y  t h e  t r i a l  c o u r t ,  a n d  n o t  a d d r e s s e d  b y  t h e  d i s t r i c t  c o u r t .  

I t  i s  c l e a r  t h a t  t h e  t a x  imposed  b y  P a r t  V I I  o f  C h a p t e r  2 2 0 ,  

F l o r i d a  S t a t u t e s ,  i s  n o t  f r a n c h i s e  t a x  o r  

a n o t h e r  n o n p r o p e r t y  t a x .  B e c a u s e  t h e  t a x  i s  d i s c r i m i n a t o r y ,  

it is  p r o h i b i t e d  b y  3 1  U.S.C. S3124. 

I t  s h o u l d  f i r s t  b e  n o t e d  t h a t  t h e  l e g i s l a t i v e  h i s t o r y  t o  

t h e  1959 Amendment o f  3 1  U.S.C. S3124 i n d i c a t e s  t h a t  t h e  f e d e r a l  

n o n d i s c r i m i n a t i o n  r e q u i r e m e n t  a p p l i e s  t o  b o t h  f r a n c h i s e  t a x e s  

a n d  o t h e r  n o n p r o p e r t y  t a x e s .  C f .  S  REP No. 9 0 9 ,  8 6 t h  C o n g . ,  

1s t  S e s s .  S8 ( 1 9 5 9 ) .  T h e r e f o r e ,  s h o u l d  t h i s  C o u r t  h o l d  t h a t  

t h e  F l o r i d a  Bank Tax d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  o b l i g a t i o n s ,  

t h e  F l o r i d a  t a x  would have t o  b e  h e l d  v i o l a t i v e  of  31 U.S.C. S3124, 

even  i f  t h i s  C o u r t  u l t i m a t e l y  c l a s s i f i e d  t h e  t a x  a s  a f r a n c h i s e  

t a x  o r  a n o t h e r  n o n p r o p e r t y  t a x .  

A p p e l l a n t s  a r g u e  t h a t  t h e  t e r m  " n o n d i s c r i m i n a t o r y n  as used  

by  Congress  i n  3 1  U.S.C. S3124 o n l y  p e r t a i n s  t o  t h e  t r e a t m e n t  

f o r  t a x  p u r p o s e s  o f  f e d e r a l  o b l i g a t i o n s  as compared w i t h  s t a t e  

o b l i g a t i o n s .  Though t h e  p r o h i b i t e d  d i s c r i m i n a t i o n  f o u n d  i n  

N e m ~ h i s  Bank & T r u s t  Company v .  W n e r ,  459 U.S. 392, 103 S.Ct. 692, 

74 L.Ed.2d 562 ( 1 9 8 3 ) ,  was due  t o  T e n n e s s e e ' s  f a v o r a b l e  t r e a t m e n t  

a c c o r d e d  i t s  own o b l i g a t i o n s ,  n o t h i n g  i n  t h e  s t a t u t e  s u g g e s t s  

t h a t  t h e  i n t e r p r e t a t i o n  s h o u l d  b e  s o  l i m i t e d .  A b r o a d e r  r e a d i n g  
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f i n d s  suppor t  i n  t h e  United S t a t e s  Supreme C o u r t ' s  r ecen t  r e f u s a l  

t o  r e v i e w  a  d e c i s i o n  o f  t h e  New York C o u r t  o f  A p p e a l s  w h i c h  

i n v a l i d a t e d  t h e  method o f  t a x a t i o n  o f  i n v e s t m e n t  income under 

t h e  New York C i t y  g e n e r a l  c o r p o r a t i o n  t a x .  

F o r b e s .  I n c .  v .  Depar tment  o f  F i n a n c e  o f  C i t y  o f  New York, 66 

N.Y.2d 243,  496 N.Y.S.2d 394 ( C t .  App. 1 9 8 5 ) ,  c e r t .  d e n i e d ,  

U.S. (U.S. A p r i l  7 ,  1986) (No. 85-1371). I n  p o w  

U c . ,  sux)ra, the  cour t  held t h a t  New York C i t y ' s  method of t a x a t i o n  

d i s c r i m i n a t e d  a g a i n s t  F e d e r a l  o b l i g a t i o n s  w i t h i n  t h e  meaning 

of  31 U.S.C. 53124. The c o u r t  found t h a t  t h e  C i t y  t a x  law placed 

a  g r e a t e r  bu rden  on t a x p a y e r s  holding f e d e r a l  o b l i g a t i o n s ,  t h u s  

making them l e s s  a t t r a c t i v e  i n v e s t m e n t s ,  i n  two ways. F i r s t ,  

t h e  law d i s c r i m i n a t e s  i n  f a v o r  o f  t h e  o b l i g a t i o n s  of t h e  o t h e r  

fo r ty -n ine  s t a t e s .  Second ,  t h e  law d i s c r i m i n a t e s  i n  f a v o r  of 

co rpo ra t e  o b l i g a t i o n s .  La, a t  397. 

The C i t y  conceded t h e s e  e f f e c t s ,  b u t  a rgued  t h a t  t h e  t a x  

is no t  d i s c r i m i n a t o r y  b e c a u s e  i t  d i d  n o t  f a v o r  New York s t a t e  

o b l i g a t i o n s  o v e r  f e d e r a l  o b l i g a t i o n s .  T h i s  a rgument  d i d  LULL 

save  t h e  t a x  when t h e  c o u r t  held:  

I t  i s  a l s o  b e s i d e  t h e  p o i n t  t h a t  t h e  t a x  scheme does 
not  d i s c r i m i n a t e  i n  favor  of o b l i g a t i o n s  o f  t h e  S t a t e  
o f  New York. T y p i c a l l y ,  c a s e s  r a i s i n g  t h e  i s s u e  of  
d i s c r i m i n a t i o n  have involved s i t u a t i o n s  i n  which s t a t e s  
f a v o r e d  t h e i r  own o b l i g a t i o n s .  . . . But n o t h i n g  
i n  t h e  s t a t u t e  sugges t s  t h a t  i t  s h o u l d  be  s o  l i m i t e d .  
To t h e  c o n t r a r v ,  t h e  s t a t u t o r y  g o a l  o f  p r e s e r v i n g  
f e d e r a l  bo r rowing  power i s  t h r e a t e n e d  w h e n e v e r  gny 
g t h e r  c l a s s .  o f  o b l i g a t i o n s  i s  t a x e s  more l e n i e n t l y  
than  Federa l  o b l i g a t i o n s .  

(Emphasis supp l i ed . )  L a t  400. 



I n  a d d i t i o n ,  t h e  Supreme Court  i n  discuss ing how the  Tennessee 

t a x  d i sc r imina t ed  i n  U m p h i s  R a n k ,  -, concluded: 

The S t a t e  d o e s  s o  by  i n c l u d i n g  i n  t h e  t a x  base income 
from f e d e r a l  o b l i g a t i o n s  w h i l e  e x c l u d i n g  income f rom 
o t h e r w i s e  c o m p a r a b l e  s t a t e  and 1- o b l i g a t i o n s .  

(Emphasis supp l i ed . )  74 L.Ed.2d a t  568. 

T h e r e f o r e ,  t h e  manner i n  which t h e  t a x  imposed on banks  

by Par t  VII, Chapter 220, d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  o b l i g a t i o n s  

Fs a  v i o l a t i o n  o f  31  U.S.C. 53124,  even  i f  t h e  d i s c r i m i n a t i o n  

is  i n  favor  of investment i n  l o c a l  bonds o r  c o r p o r a t e  p r o j e c t s  

r a t h e r  than  s t a t e  bonds. 

The F l o r i d a  t a x  d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  o b l i g a t i o n s  

i n  viola t ion of the  exception of subsection ( a )  (1) of 31 U.S.C. 53124 

i n  s e v e r a l  ways. The f o l l o w i n g  i s  a n  a n a l y s i s  o f  t h e  s e v e r a l  

ways i n  which t h e  F l o r i d a  t a x  does  d i s c r i m i n a t e  a g a i n s t  f e d e r a l  

o b l i g a t i o n s .  

F i r s t ,  t h e  F l o r i d a  t a x  d i s c r i m i n a t e s  i n  f a v o r  o f  c e r t a i n  

s t a t e - au tho r i zed  bonds i n  t h a t :  

( a )  Water and sewer system bonds issued pursuant  t o  Sections 

153.62 and 153.63, F l o r i d a  S t a t u t e s ,  and i n t e r e s t  t h e r e o n ,  a r e  

exempt from a l l  t a x a t i o n  by t h e  s p e c i f i c  terms of Sec t ion  153.76, 

F l o r i d a  S t a t u t e s ;  and 

( b )  P a s c o  County Expressway o b l i g a t i o n s  i s s u e d  pursuant  

t o  Sec t ion  348.84, F l o r i d a  S t a t u t e s ,  and i n t e r e s t  t h e r e o n ,  a r e  

exempt f rom a l l  s t a t e  t a x a t i o n  by t h e  s p e c i f i c  terms of Sec t ion  

348.91. 



A n a l y s i s  w i l l  f i r s t  b e  d i r e c t e d  t o  t h e  p r o v i s i o n  d e a l i n g  

wi th  water  and sewer bonds. S e c t i o n  153 .76 ,  F l o r i d a  S t a t u t e s ,  

wholly prov ides :  

A s  t h e  e x e r c i s e  o f  t h e  powers  c o n f e r r e d  by t h i s  law 
cons t i tu tes  the  performance of e s s e n t i a l  p u b l i c  f u n c t i o n s  
and a s  any water system or sewer system or  both constructed 
unde r  t h e  p r o v i s i o n s  o f  t h i s  l aw c o n s t i t u t e  p u b l i c  
p r o p e r t y  u sed  f o r  p u b l i c  p u r p o s e s  s u c h  d i s t r i c t s  and 
a l l  p r o p e r t i e s ,  r e v e n u e s  o r  o t h e r  a s s e t s  t h e r e o f ,  
and a l l  bonds issued hereunder and the interest  thereon, 
s h a l l  be exempt from a l l  t axa t ion  by t h e  s t a t e ,  o r  
any p o l i t i c a l  subd iv i s i on ,  agency or  instrumentality 
thereof .  

(Emphasis suppl ied .  ) 

T h i s  i s  a  c l a s s i c  c a s e  of d i s c r i m i n a t i o n .  The l e g i s l a t u r e ,  

by e n a c t i n g  t h i s  s e c t i o n ,  h a s  d e c i d e d  t h a t  t h e  u p g r a d i n g  o f  

w a t e r  and sewer  s y s t e m s  i s  s u c h  a n  e s s e n t i a l  p u b l i c  f u n c t i o n  

t h a t  a  t a x  exempt ion  w i l l  b e  g r a n t e d  f o r  anyone t h a t  i n v e s t s  

i n  such a  p r o j e c t .  

The p r o h i b i t e d  d i s c r i m i n a t i o n  i n  t h i s  s e c t i o n  l i e s  i n  t h e  

f a c t  t h a t  any  bond,  and t h e  i n t e r e s t  e a r n e d  t h e r e o n ,  i s s u e d  

by a  f e d e r a l  agency  t o  upgrade any water system o r  sewer system 

would not be exempted from t a x a t i o n .  S p e c i f i c a l l y ,  such i n t e r e s t  

would b e  i n c l u d e d  i n  t h e  t a x  b a s e  p u r s u a n t  t o  S e c t i o n  220.13, 

F l o r i d a  S t a t u t e s ,  whereby s u c h  i n t e r e s t  would be  i n c l u d e d  i n  

"ad jus t ed  f e d e r a l  income" t o  o b t a i n  t h e  F l o r i d a  t a x  base .  

The d i sc r imina t ion  in  t h i s  case is s imilar  t o  the  discrimination 

found by t h e  United S t a t e s  Supreme Court  i n  t h e  well-known c a s e  

of Memphis Rank I;md Trust Co. v. Gar=, 459 U.S. 392, 103 S.Ct. 692, 



I n  -his Bank, -, a  T e n n e s s e e  s t a t u t e  imposed a  t a x  

on t h e  n e t  e a r n i n g s  of  b a n k s  d o i n g  b u s i n e s s  i n  t h e  s t a t e .  The 

s t a t u t e  d e f i n e d  n e t  e a r n i n g s  t o  i n c l u d e  i n t e r e s t  r e c e i v e d  on  

o b l i g a t i o n s  o f  t h e  U n i t e d  S t a t e s  and  i t s  i n s t r u m e n t a l i t i e s  i n  

o t h e r  s t a t e s ,  b u t  n o t  i n t e r e s t  ea rned  on o b l i g a t i o n s  of  Tennessee  

a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s .  T h i s  c a s e  was b r o u g h t  u n d e r  

t h e  p r e d e c e s s o r  o f  3 1  U.S.C. S3124,  which exempted o b l i g a t i o n s  

of  t h e  Uni ted  S t a t e s  from s t a t e  and l o c a l  t a x a t i o n  e x c e p t  where  

t h e  t a x e s  were  n o n d i s c r i m i n a t o r y  f r a n c h i s e  t a x e s .  The United 

S t a t e s  Supreme Cour t  h e l d  t h a t  t h e  bank t a x  v i o l a t e d  t h e  immunity 

o f  o b l i g a t i o n s  o f  t h e  United S t a t e s  under t h i s  s t a t u t e .  Furthermore, 

i t  d i s c r i m i n a t e d  i n  f a v o r  o f  s e c u r i t i e s  i s s u e d  b y  T e n n e s s e e  

a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s  and d i s c r i m i n a t e d  a g a i n s t  f e d e r a l  

o b l i g a t i o n s  b y  i n c l u d i n g  i n  t h e  t a x  b a s e  income f r o m  f e d e r a l  

o b l i g a t i o n s  w h i l e  e x c l u d i n g  income from s t a t e  and l o c a l  obl iga t ions .  

The Supreme C o u r t  i n  N e m ~ h i s  B d I  s u D r a ,  n o t e d  t h a t  t h e  

p r e d e c e s s o r  o f  3 1  U.S.C. S 3 1 2 4  e s s e n t i a l l y  r e s t a t e d  t h e  

c o n s t i t u t i o n a l  r u l e  e s t a b l i s h e d  i n  M N v ,  4  

Wheat 316, 4  L.Ed. 579 ( 1 8 1 9 ) ,  t h a t :  

S t a t e s  may n o t  impose  t a x e s  d i r e c t l y  on  t h e  F e d e r a l  
Government, nor may they impose t a x e s  t h e  l e g a l  i n c i d e n c e  
of  which f a l l s  on t h e  F e d e r a l  Government. 

459 U.S. a t  397. 

A s t a t e  t a x  t h a t  i m p o s e s  a  g r e a t e r  burden on h o l d e r s  
o f  f e d e r a l  p r o p e r t y  t h a n  on h o l d e r s  of  s i m i l a r  s t a t e  
p r o p e r t y  i m p e r m i s s i b l y  d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  
o b l i g a t i o n s .  



The Supreme C o u r t  s t a t e d  t h a t  i t  was c l e a r  t h a t  under  t h e  

p r i n c i p l e s  e s t a b l i s h e d  i n  p r e v i o u s  cases t h a t  t h e  T e n n e s s e e  

bank t a x ,  m e a s u r e d  b y  t h e  b a n k ' s  n e t  e a r n i n a s  f o r  t h e  p r e c e d i n g  

f i s c a l  y e a r ,  c o u l d  n o t  b e  c h a r a c t e r i z e d  a s  n o n d i s c r i m i n a t o r y  

u n d e r  t h e  f e d e r a l  s t a t u t e  b e c a u s e  i t  d i s c r i m i n a t e d  i n  f a v o r  

o f  s e c u r i t i e s  i s s u e d  by Tennessee .  A s  s u c h ,  t h e  Tennessee  e x c i s e  

t a x  was i n  v i o l a t i o n  o f  t h e  f e d e r a l  s t a t u t e .  L a t  398. 

I n  -is B d  a l l  o b l i g a t i o n s  o f  Tennessee and its p o l i t i c a l  

s u b d i v i s i o n s  w e r e  e x c l u d e d  f r o m  t a x a t i o n .  W h i l e  t h e  F l o r i d a  

t a x  d o e s  n o t  d i s c r i m i n a t e  i n  s u c h  a  sweeping manner, t h e  f e d e r a l  

s t a t u t e ,  3 1  U . S . C .  S 3 1 2 4 ,  d o e s  n o t  p r e s e n t  t h e  p h r a s e  

" n o n d i s c r i m i n a t o r y  f r a n c h i s e  t a x  o r  a n o t h e r  n o n p r o p e r t y  t a x "  

i n  t e rms  o f  d e g r e e s .  The p l a i n  l anguage  o f  t h e  s t a t u t e  i n d i c a t e s  

t h a t  a n y  d i s c r i m i n a t i o n  w h a t s o e v e r  would remove t h e  t a x  f r o m  

t h e  exemption p rov ided  i n  s u b s e c t i o n  1 o f  t h e  f e d e r a l  s t a t u t e .  

By g r a n t i n g  exemptions from a l l  s t a t e  t axa t ion  f o r  these  ob l iga t ions ,  

w h i l e  r e q u i r i n g  t h e  i n t e r e s t  e a r n e d  o n  f e d e r a l  o b l i g a t i o n s  t o  

b e  c o n s i d e r e d  i n  c o m p u t i n g  t h e  t a x ,  t h e  F l o r i d a  L e g i s l a t u r e  

has placed f e d e r a l  o b l i g a t i o n s  a t  a  d i s a d v a n t a g e  v i s - a - v i s  s i m i l a r  

s t a t e  p r o p e r t y  i n  c o m p u t i n g  t h e  t a x .  A s  t h e  Supreme Cour t  h a s  

s t z t e d ,  " a  s t a t e  t a x  t h a t  i m p o s e s  a  g r e a t e r  b u r d e n  o n  h o l d e r s  

o f  f e d e r a l  p r o p e r t y  t h a n  on  h o l d e r s  o f  s i m i l a r  s t a t e  p r o p e r t y  

impermissibly d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  o b l i g a t i o n s . "  M e m ~ h i s  

Bankand T r u s t  Co,, supra ,  a t  397. 

I t  m u s t  b e  r e - e m p h a s i z e d  t h a t  t h e  f e d e r a l  s t a t u t e  d o e s  

n o t  e x p r e s s  d i s c r i m i n a t i o n  i n  t e r m s  o f  d e g r e e s .  Were t h e  F l o r i d a  

t a x  t o  b e  found  d i s c r i m i n a t o r y  i n  any way, t h e  F l o r i d a  t a x  would 
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b e  p u l l e d  f r o m  w i t h i n  t h e  p u r v i e w  o f  t h e  e x e m p t i o n  p r o v i d e d  

f o r  i n  3 1  U.S.C. S3124.  The Supreme C o u r t  i n  f o o t n o t e  8  t o  

t h e i r  o p i n i o n  i n  Memghis Bilnk, u,,px,a, m e n t i o n s  t h e  q u e s t i o n ,  

whether  o r  n o t  t h e  impact  o f  t h e  d i s c r i m i n a t i o n  i s  k minimis. 

T h e  c o u r t  h e l d  t h a t  t h e  v i o l a t i o n  i n  t h i s  c a s e  d i d  n o t  have  

a  de minimis impact  because  i f  a l l  f i f t y  s t a t e s  e n a c t e d  s i m i l a r  

p r o v i s i o n s  c o m p a r a b l e  t o  t h e  T e n n e s s e e  Bank t a x ,  t h e  U n i t e d  

S t a t e s  would i n c u r  a d d i t i o n a l  a n n u a l  b o r r o w i n g  c o s t s  e s t i m a t e d  

R e c o g n i t i o n  t h a t  a  " d e  m i n i m i s n  d e f e n s e  i s  p r e c l u d e d  b y  

i s  S t a t e ,  u, was a f f o r d e d  i n  S t a t e  e x  r e l .  D o u a l g ~  

v .  Ka-, 346 N.W.2d 2 3 1  (Neb. 1 9 8 4 ) .  While a l s o  ho ld ing  t h e  

q u e s t i o n e d  p a r t  o f  t h e  N e b r a s k a  f r a n c h i s e  t a x  d i s c r i m i n a t o r y ,  

t h e  Nebraska Supreme Cour t  s t a t e d :  

The d e g r e e  of impaired marketabi l i ty  of f e d e r a l  ob l iga t ions  
cannot be viewed a s  c a s u a l  o r  i n c i d e n t a l  and,  t h e r e f o r e ,  
d e  m i n i m i s - - a  m a t t e r  o f  t r i v i a l i t y  t o  t h e  f e d e r a l  
g o v e r n m e n t .  B u r i e d  i n  o n e  o f  t h o s e  f u z z y  f o o t n o t e s  
o f  MemPhis i s  t h e  U.S. Supreme C o u r t ' s  d i s m i s s a l  of  
de minimis i n  considering t h e  impact o f  f e d e r a l  s e c u r i t i e s  
b y  a  s t a t e ' s  d i s c r i m i n a t o r y  t a x  condemned u n d e r  3 1  
U.S.C. S742.  I n  o r d e r  t h a t  a  d i s c r i m i n a t o r y  s t a t e  
t a x  may b e  i n t o l e r a b l e  u n d e r  f e d e r a l  l a w ,  how much 
burden on f e d e r a l  o b l i g a t i o n s  is p e r m i s s i b l e ?  I m p l i c i t  
i n  Memshis i s  t h e  c o n c l u s i o n :  Any burden is t o o  much! 
I n  t h e  more f u n d a m e n t a l  a n a l y s i s  a  d i s c r i m i n a t o r y  
s t a t e  t a x  on  f e d e r a l  s e c u r i t i e s  is i n t o l e r a b l e  because  
t h e  t a x  is i m p e r m i s s i b l e .  ( E m p h a s i s  s u p p l i e d .  ) Ld, 
a t  235. 

The Supreme Cour t  f u r t h e r  p rov ided :  

C o n g r e s s  e n a c t e d  3 1  U.S.C. S742 t o  p r o t e c t  f e d e r a l  
o b l i g a t i o n s  a g a i n s t  d i s c r i m i n a t o r y  s t a t e  t a x a t i o n  
when f e d e r a l  o b l i g a t i o n s  a r e  o f f e r e d  f o r  s a l e  i n  competi- 
t i o n  w i t h  s t a t e  s e c u r i t i e s .  I n  a n  e f f o r t  t o  s e c u r e  
and p r o t e c t  c r e d i t ,  Congress provided federa l  ob l iga t ions  
w i t h  immuni ty  f r o m  d i s c r i m i n a t o r y  s t a t e  t a x e s  a n d  



s o u g h t  t o  p r e v e n t  t h e  s l i g h t e s t  d i m i n u t i o n  of  market 
value o r  investment a t t r a c t i v e n e s s  of f e d e r a l  o b l i g a t i o n s .  

(Emphasis s u p p l i e d .  ) 

U. a t  234. & N . J .  I n s .  Co. v.  Div. o f  Tax A p ~ e . & s  I 

338 U.S. 6 6 5 ,  7 0  S . C t .  4 1 3 ,  9 4  L .Ed .  4 3 9  ( 1 9 5 0 ) .  

I t  i s  c l e a r  f r o m  -his R a n k  a n d  t h e  d i s c u s s i o n  a b o v e ,  

t h a t  F l o r i d a ' s  bank f r a n c h i s e  t a x  f o u n d  i n  P a r t  V I I ,  C h a p t e r  

2 2 0 ,  F l o r i d a  S t a t u t e s ,  s h o u l d  b e  c o n d e m n e d  b a s e d  o n  t h e  

d i s c r i m i n a t i o n  f o u n d  i n  S e c t i o n  1 5 3 . 7 6 ,  F l o r i d a  S t a t u t e s .  A s  

t h e  c o u r t  s t a t e d  i n  D o u a l a s  v .  K a r n e s ,  ' 'Nanphis  Bank was t h e  

d e a t h  k n e l l  f o r  s t a t e  f r a n c h i s e  t a x e s  d i s c r i m i n a t i n g  a g a i n s t  

f e d e r a l  o b l i g a t i o n s  . . . ." a t  236. 

The F l o r i d a  bank f r a n c h i s e  t a x  is  a l s o  d i s c r i m i n a t o r y  i n  

s e v e r a l  o t h e r  ways. S e c t i o n  348.91, F l o r i d a  S t a t u t e s ,  is s i m i l a r  

i n  a p p l i c a t i o n  t o  t h e  a b o v e - d i s c u s s e d  S e c t i o n  153.76,  F l o r i d a  

S t a t u t e s .  S e c t i o n  348.91 p r o v i d e s  i n  p e r t i n e n t  p a r t :  

T h e  e f f e c t u a t i o n  o f  t h e  a u t h o r i z e d  p u r p o s e s  o f  t h e  
a u t h o r i t y  c r e a t e d  under t h i s  p a r t  i s ,  s h a l l ,  and  w i l l  
b e  i n  a l l  r e s p e c t s  f o r  t h e  b e n e f i t  o f  t h e  p e o p l e  of 
t h e  s t a t e ,  f o r  t h e  i n c r e a s e  o f  t h e i r  c o m m e r c e  a n d  
p r o s p e r i t y ,  and  f o r  t h e  improvement  o f  t h e i r  h e a l t h  
and l i v i n g  c o n d i t i o n s ,  a n d  s i n c e  s u c h  a u t h o r i t y  w i l l  
b e  p e r f o r m i n g  e s s e n t i a l  g o v e r n m e n t a l  f u n c t i o n s  i n  
e f f e c t u a t i n g  s u c h  p u r p o s e s ,  . . . t h e  bonds i s s u e d  
by the authority, their transfer, and the income therefrom, 
including any prof its made on t h e  s a l e  t h e r e o f ,  s h a l l  
a t  a l l  t i m e s  be f r e e  from t a x a t i o n  o f  any kind, by 
the s t a t e ,  or by any p o l i t i c a l  s u b d i v i s i o n ,  o r  t a x i n g  
agency or instrumentality thereof ." 

(Emphasis s u p p l i e d .  ) 

T h e  o b v i o u s  d i s c r i m i n a t i o n  i n  t h i s  s e c t i o n  r e l a t i n g  t o  

Pasco County expressway bonds is i d e n t i c a l  t o  t h e  d i s c r i m i n a t i o n  

f o u n d  i n  t h e  w a t e r  a n d  s e w e r  s y s t e m  b o n d s  m e n t i o n e d  a b o v e .  

I n  b o t h  s t a t u t e s  s t a t e  o b l i g a t i o n s  i s s u e d  f o r  t h e s e  p r o j e c t s  



a r e  exempted  f r o m  t h e  bank f r a n c h i s e  t a x  i n  Chap te r  220, w h i l e  

comparable f e d e r a l  o b l i g a t i o n s  would b e  i n c l u d e d  i n  t h e  F l o r i d a  

bank f r a n c h i s e  t a x  b a s e  u n d e r  C h a p t e r  220.  The income ea rned  

from t h e s e  bonds  would n o t  b e  a d d e d  back  t o  t h e  f r a n c h i s e  t a x  

b a s e  p u r s u a n t  t o  S e c t i o n  220.13,  F l o r i d a  S t a t u t e s .  Again, t h e  

bank f ranch i se  t ax  must b e  s t r u c k  a s  a  v i o l a t i o n  o f  3 1  U.S.C. S3124 

due  t o  t h i s  d i s c r i m i n a t i o n .  

A p p e l l a n t s  e r r o n e o u s l y  contend t h a t  t h e s e  s p e c i f i c ,  unlimited 

exemptions a r e  overridden by t h e  g e n e r a l  t e rms  o f  S e c t i o n  2 2 0 . 1 3 ( 1 ) ,  

F l o r i d a  S t a t u t e s .  

I t  i s  a  f u n d a m e n t a l  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  

a  s t a t u t e  c o v e r i n g  a  p a r t i c u l a r  s u b j e c t  m a t t e r  i s  c o n t r o l l i n g  

o v e r  a  g e n e r a l  s t a t u t o r y  p r o v i s i o n  c o v e r i n g  t h e  same and o t h e r  

s u b j e c t s  i n  g e n e r a l  t e rms .  Adam," v .  Cu lve r ,  111 So.2d 6 6 5  ( F l a .  

1 9 5 9 )  ; Amer ican  B a k e r i e s  Co. v .  H a i n e s  C i t v ,  1 3 1  F l a .  790, 180 

So. 524 ( 1 9 3 8 ) .  T h e r e f o r e ,  t h e  s p e c i f i c  s t a t u t e s  l i s t e d  a b o v e  

c o n t r o l  o v e r  t h e  g e n e r a l  a d d - b a c k  p r o v i s i o n  u n d e r  S e c t i o n  

220.13(1)  ( a ) 2 .  

A l s o ,  t a x i n g  s t a t u t e s  w i t h  p e n a l  p r o v i s i o n s  ( a s  i s  t h e  

t a x  under P a r t  V I I ,  Chap te r  220 ,  F l o r i d a  S t a t u t e s )  a r e  s u b j e c t  

t o  s t r i c t  c o n s t r u c t i o n  a n d  mus t  b e  c o n s t r u e d  i n  f a v o r  o f  t h e  

t a x p a y e r  and a g a i n s t  t h e  t a x i n g  power .  Maas B r o s . .  Inc. v .  

D i c k i n s o n ,  1 9 5  So.2d 1 9 3  ( F l a .  1 9 6 7 ) ;  F l o r i d a  S&T, S e r v i c e s ,  

I n c .  v .  D e w a r t m e n t  o f  Revenue ,  443 So.2d 1 2 0  ( F l a .  1 s t  D C A  

1 9 8 3 ) .  I f  t h e r e  is  a  doub t  a s  t o  t h e  l i a b i l i t y  o f  an  i n s t r u m e n t  

t o  t a x a t i o n ,  t h e  c o n s t r u c t i o n  is i n  f a v o r  o f  e x e m p t i o n ,  b e c a u s e  

a  t a x  c a n n o t  b e  imposed w i t h o u t  c l e a r  and e x p r e s s  words  f o r  
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that purpose. Jhee v. U c y  State B d ,  127 Fla. 765, 173 So. 909 

(1937). 

It is clear that the above-cited water and sewer system 

bonds and Pasco County Expressway bonds are exempt from aJJ 

taxation. Assuming, uguendo, that the general add-back provision 

in §220.13(1) (a)2 casts any doubt on the taxability of these 

bondsI this Court must find in favor of exemption. Lee v. 0- 

State, sups. 

Further evidence in support of the tax exemption of the 

Pasco County Expressway bonds is the fact that the exemption 

provided under Section 348.91, Florida Statutes, from all state 

taxation became law on October 1, 1973. Ch. 73-226, Laws of 

Fla. This is nearly two years after the effective date of the 

general add-back provision under Section 220.13 (1) (a) 2 enacted 

by Chapter 72-278, Laws of Florida, and Section 10 of such chapter, 

which appellees claim was enacted to ensure a nondiscriminatory 

tax. It is also over three months later than the effective 

date of Chapter 73-327, Laws of Florida. It is a fundamental 

rule of statutory construction that the last expression of 

legislative will prevails. Askew v. Schuster, 331 So.2d 297 

(Fla. 1976); Riesel v. G r m ,  388 So.2d 594 (Fla. 1st DCA 1980). 

The last expression of legislative will is that Pasco County 

Expressway obligations, and interest thereon, are exem~t from 

state -ation. 

In the above instances the Florida bank franchise tax 

discriminates against federal obligations and in favor of Florida 

state and local obligations. Florida taxes all federal obligations 
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b u t  d o e s  n o t  t a x  a l l  s t a t e  a n d  l o c a l  o b l i g a t i o n s .  T h e r e f o r e ,  

t h e  F l o r i d a  b a n k  f r a n c h i s e  t a x  f o u n d  i n  C h a p t e r  2 2 0  i s  a 

d i s c r i m i n a t o r y  t a x  and ,  t h u s ,  d o e s  n o t  f a l l  w i t h i n  t h e  exempt ion  

p r o v i d e d  i n  s u b s e c t i o n  ( a )  (1) o f  3 1  U.S.C. S3124 ,  a n d  m u s t  b e  

s t r i c k e n .  

The  F l o r i d a  t a x  a l s o  d i s c r i m i n a t e s  i n  f a v o r  o f  i n v e s t m e n t  

i n  c e r t a i n  l o c a l  o r  i n - s t a t e  p r o j e c t s  b y  t a x  c r e d i t s  g r a n t e d  

u n d e r  S e c t i o n s  2 2 0 . 1 8 ,  2 2 0 . 1 8 1 ,  2 2 0 . 1 8 2 ,  220 .183  and 220.184, 

F l o r i d a  S t a t u t e s ,  w h i l e  a f f o r d i n g  no c o r r e s p o n d i n g  o r  o f f s e t t i n g  

t a x  c r e d i t s  o r  e x e m p t i o n  f o r  i n v e s t m e n t  i n ,  o r  e a r n i n g s  from, 

o b l i g a t i o n s  o f  t h e  Un i t ed  S t a t e s  government .  I t  i s  c l e a r  t h a t  

t h e  c r e d i t s  o f  S e c t i o n s  2 2 0 . 1 8 ,  2 2 0 . 1 8 1 ,  2 2 0 . 1 8 2 ,  2 2 0 . 1 8 3  a n d  

2 2 0 . 1 8 4 ,  F l o r i d a  S t a t u t e s ,  are  a p p l i c a b l e  t o  P a r t  V I I  o f  C h a p t e r  

220, F l o r i d a  S t a t u t e s .  S e c t i o n  2 2 0 . 6 4 ,  F l o r i d a  S t a t u t e s ,  d o e s  

n o t  e x p r e s s l y  make a n y  o f  t h e s e  s e c t i o n s  a p p l i c a b l e  t o  P a r t  

V I I .  A s  c a n  b e  s e e n ,  h o w e v e r ,  e a c h  s e c t i o n  p r o v i d e s  i n  i t s  

own terms t h a t  t h e  s e c t i o n  is a p p l i c a b l e  t o  P a r t  V I I  o f  C h a p t e r  

220, F l o r i d a  S t a t u t e s .  

220.18 Gasohol  Development Tax I n c e n t i v e  C r e d i t . - -  

(1) T h e r e  s h a l l  b e  a l l o w e d  a c r e d i t  a g a i n s t  t h e  t a x  
imposed by t h i s  chapter . . . (Emphasis  s u p p l i e d . )  

220.181 E n t e r p r i s e  Zone J o b s '  C r e d i t . - -  

(1) ( a )  T h e r e  s h a l l  b e  a l l o w e d  a c r e d i t  a g a i n s t  t h e  
t a x  imposed by t h i s  chapter . . . (Emphasis  s u p p l i e d . )  

220.182 E n t e r p r i s e  Zone P r o p e r t y  Tax Cred i t . - -  

(1) ( a )  T h e r e  s h a l l  b e  a l l o w e d  a c r e d i t  a g a i n s t  t h e  
t a x  imposed by t h i s  chapter . . . (Emphasis  s u p p l i e d . )  

220.183 Community C o n t r i b u t i o n  Tax C r e d i t . - -  



( 3 )  A u t h o r i z a t i o n  t o  g r a n t  Community C o n t r i b u t i o n  
Tax C r e d i t ;  L i m i t a t i o n s  o n  I n d i v i d u a l  C r e d i t s  a n d  
Program Spending.-- 

( a )  T h e r e  s h a l l  b e  a l l o w e d  a  c r e d i t  of  f i f t y  p e r c e n t  
50% o f  a  communi ty  c o n t r i b u t i o n  a g a i n s t  a n y  t a x  d u e  
f o r  a  t a x a b l e  y e a r  under t h i s  chapter .  ( E m p h a s i s  
s u p p l i e d  . ) 
220.184 Hazardous Waste F a c i l i t y  Tax Credi t . - -  

(1) A c r e d i t  a g a i n s t  t h e  t a x  imposed by t h i s  chapter 
s h a l l  b e  a l lowed . . . (Emphasis s u p p l i e d . )  

( 2 )  A c r e d i t  a g a i n s t  t h e  t a x  imposed by t h i s  chapter 
s h a l l  b e  a l lowed . . . (Emphasis s u p p l i e d . )  

The t a x  imposed by P a r t  V I I  o f  Chapter  220, F l o r i d a  S t a t u t e s ,  

is a  t a x  imposed "by t h i s  chapter," and is a  t a x  imposed "under 

t h i s  chapter." T h e r e f o r e ,  t h e  s e c t i o n s  j u s t  mentioned do p r o v i d e  

c r e d i t s  t o  t h e  bank f r a n c h i s e  t a x .  

I t  i s  c l e a r  t h a t  e a c h  o f  t h e s e  s e c t i o n s  d i s c r i m i n a t e s .  

For  example, t h e  g r a n t i n g  o f  a  t a x  c r e d i t  u n d e r  S e c t i o n  220 .18 ,  

F l o r i d a  S t a t u t e s ,  f o r  inves tment  i n  F l o r i d a  i n - s t a t e  e t h y l  a lcohol  

d i s t i l l a t i o n  f a c i l i t i e s  w h i l e  i m p o s i n g  a  t a x  o n ,  o r  m e a s u r e d  

b y ,  i n t e r e s t  o n  s t o c k s  and  o b l i g a t i o n s  o f  t h e  U n i t e d  S t a t e s  

government d i s c r i m i n a t e s  i n  f a v o r  o f  s e l e c t e d  i n - s t a t e  inves tment  

d e v i c e s  a n d  a g a i n s t  s t o c k s  and o b l i g a t i o n s  of t h e  Uni ted  S t a t e s  

g o v e r n m e n t .  A p p e l l e e s  u r g e ,  t h e r e f o r e ,  t h a t  t h e  t a x  i m p o s e d  

by P a r t  V I I  o f  C h a p t e r  220, F l o r i d a  S t a t u t e s ,  is d i s c r i m i n a t o r y  

and p r o h i b i t e d  by  3 1  U.S.C. S3124. 

A s i m i l a r  a n a l y s i s  c a n  b e  made f o r  t h e  o ther  sec t ions  mentioned 

above a s  w e l l .  The g ran t ing  of  a  t a x  c r e d i t  under S e c t i o n  220.181, 

F l o r i d a  S t a t u t e s ,  f o r  i n v e s t m e n t  i n  F l o r i d a  i n - s t a t e  economic 



r e v i t i l i z a t i o n  w h i l e  impos ing  a  t a x  o n ,  o r  measured by  i n t e r e s t  

on  s t o c k s  a n d  o b l i g a t i o n s  o f  t h e  U n i t e d  S t a t e s  g o v e r n m e n t ,  

d i s c r i m i n a t e s  i n  f a v o r  o f  s e l e c t e d  i n - s t a t e  i n v e s t m e n t  d e v i c e s  

and a g a i n s t  i n v e s t m e n t  i n  s t o c k s  a n d  o b l i g a t i o n s  o f  t h e  U n i t e d  

S t a t e s  government .  

E v e n  i f  i t  w e r e  t o  b e  f o u n d  b y  t h i s  C o u r t  t h a t  S e c t i o n s  

220.18 - 220.184,  F l o r i d a  S t a t u t e s ,  a r e  n o t  a p p l i c a b l e  t o  t h e  

t a x  imposed on banks  by  P a r t  V I I  o f  C h a p t e r  220, F l o r i d a  S t a t u t e s ,  

t h e n  t h e  s a i d  P a r t  VII  is s t i l l  a  d i s c r i m i n a t o r y  f r a n c h i s e  t a x .  

I f  t h e s e  i n v e s t m e n t  t a x  c r e d i t  s e c t i o n s  a r e  n o t  p a r t  o f  

t h e  bank f r a n c h i s e  t a x  s e c t i o n  o f  Chap te r  220, t h e n  t h e  f r a n c h i s e  

t a x  i s  a  d i s c r i m i n a t o r y  t a x  f a v o r i n g  o t h e r  forms o f  c o r p o r a t i o n s  

by t a x  c r e d i t s  and s i n g l i n g  o u t  b a n k s ,  w i t h  t h e i r  h i g h e r  l e v e l  

o f  i n v e s t m e n t  i n ,  a n d  e a r n i n g s  from, Uni t ed  S t a t e s  o b l i g a t i o n s ,  

f o r  a  d i s c r i m i n a t o r y  and e l e v a t e d  l e v e l  o f  t a x a t i o n .  

A c a s e  t h a t  is h e l p f u l  t o  a n a l y s i s  h e r e  is Delta A i r  L i n e s .  

c. v .  D e ~ a r t m e n t  o f  R e v e n u e ,  4 5 5  So.2d 317  l la. 1 9 8 4 ) .  I n  

t h i s  c a s e  t h e  F l o r i d a  Supreme C o u r t  h e l d  S e c t i o n  220.189, F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) ,  u n c o n s t i t u t i o n a l .  Upon a p p l i c a t i o n  f o r  r e v i e w  

t o  t h e  U n i t e d  S t a t e s  Supreme C o u r t ,  t h e  a p p e a l  was d i s m i s s e d  

t a  A i r  L i n e s .  f o r  want o f  a  s u b s t a n t i a l  f e d e r a l  q u e s t i o n .  D e l  

I n c .  v .  F l o r i &  D e ~ a r t m e n t  o f  R e v e n u e ,  8 8  L.Ed.2d 214 (1985) .  

S e c t i o n  220.189 p r o v i d e d  a  c r e d i t  a g a i n s t  t h e  F l o r i d a  co rpora te  

income t a x  f o r  a i r  common c a r r i e r s  who have a  c o r p o r a t e  o r  b u s i n e s s  

home o f f i c e  i n  F l o r i d a  and  a l s o  m a i n t a i n  a  work f o r c e  o f  more 

t h a n  1 , 2 0 0  e m p l o y e e s  i n  t h e  s t a t e .  The  c r e d i t  o f f s e t s  u p  t o  



one-half  of  t h e  a i r  c a r r i e r s '  f u e l  t a x  l i a b i l i t i e s  w i t h  a  maximum 

c r e d i t  o f  $5 m i l l i o n .  

The Supreme Cour t  phrased  t h e  i s s u e  i n  t h i s  c a s e :  

w h e t h e r  t h e  t a x  w i t h  i t s  a t t e n d a n t  c r e d i t  p r o v i s i o n  
produces a  d i s c r i m i n a t o r y  e f f e c t  on i n t e r s t a t e  commerce. 

T h e  S u p r e m e  C o u r t  t h e n  h e l d  t h a t  t h i s  c r e d i t  p r o v i s i o n  

c l e a r l y  d i s c r i m i n a t e s  a g a i n s t  i n t e r s t a t e  commerce b e c a u s e  t h e  

c o r p o r a t e  t a x  c r e d i t  p r o v i d e s  a  d i r e c t  c o m m e r c i a l  a d v a n t a g e  

t o  F l o r i d a - b a s e d  a i r  common c a r r i e r s  o v e r  n o n - F l o r i d a  b a s e d  

c a r r i e r s .  3;dL 

The c o m p a r i s o n  t o  t h e  c r e d i t s  i n  t h e  i n s t a n t  c a s e  is c l e a r .  

By p r o v i d i n g  t a x  c r e d i t s  f o r  inves tment  i n  t h e s e  s t a t e  p r o j e c t s ,  

t h e r e  i s  a  d i r e c t  a d v a n t a g e  i n  f a v o r  o f  i n v e s t m e n t  i n  t h e s e  

p r o j e c t s  and  a g a i n s t  s i m i l a r  f e d e r a l  p r o j e c t s  o r  i n v e s t m e n t  

i n  f e d e r a l  o b l i g a t i o n s .  T h i s  d i s c r i m i n a t i o n  i s  n o t  a l l o w e d  

under  t h e  exemption p rov ided  f o r  i n  31  U.S.C. S3124. 

F i n a l l y ,  t h e  F l o r i d a  t a x  f u r t h e r  d i s c r i m i n a t e s  i n  f a v o r  

of  c e r t a i n  s t a t e - a u t h o r i z e d  b o n d s  i n  t h a t  t h e  s t a t e  and  l o c a l  

b o n d s  r e f e r r e d  t o  i n  t h e  f o l l o w i n g  l i s t e d  s t a t u t e s ,  and i n t e r e s t  

t h e r e o n ,  a r e  exempt  f r o m  a l l  s t a t e  t a x a t i o n ,  s a v e  and  e x c e p t  

t h e  s t a t e  c o r p o r a t e  income t a x ,  and  a r e  t h e r e b y  exempted from 

and f a v o r e d  by t h e  a l l e g e d  " f r a n c h i s e n  t a x  on banks:  

S e c t i o n  159.15, F l a .  S t a t .  S e c t i o n  243.33, F l a .  S t a t .  

S e c t i o n  159.31, F l a .  S t a t .  S e c t i o n  315.11, F l a .  S t a t .  

S e c t i o n  159.50, F l a .  S t a t .  S e c t i o n  348.65, F l a .  S t a t .  

S e c t i o n  159.621, F l a .  S t a t .  S e c t i o n  348.762, F l a .  S t a t .  



Sec t ion  159.708, F l a .  S t a t .  Sec t ion  348.96, F l a .  S t a t .  

Sec t ion  215.76, F l a .  S t a t .  Sec t ion  349.13, F la .  S t a t .  

Sec t ion  240.497, F l a .  S t a t .  Sec t ion  403.1834, F l a .  S t a t .  

Sec t ion  423.03, F l a .  S t a t .  

Each of t h e  above-cited s t a t u t e s  includes  an express exemption 

o f  i n t e r e s t  on t h e  r e f e r e n c e d  s t a t e  o r  l o c a l  b o n d s  f r o m  

s t a t e  t a x a t i o n ,  and then  provides  i n  p e r t i n e n t  p a r t :  

The e x e m p t i o n  g r a n t e d  by t h i s  s e c t i o n  s h a l l  n o t  b e  
applicable t o  any tax imposed by Chapter  220 on interest ,  
income, or  p r o f i t s  on debt  o b l i g a t i o n s  owned by 
corporations. 

(Emphasis supp l i ed .  ) 

The l i m i t a t i o n  o f  exempt ion  s e t  f o r t h  above  o n l y  ex tends  

t o  taxes imposed "on interest, income, or prof its on debt obligations 

. . . ." The t r i a l  c o u r t  e r r o n e o u s l y  o v e r l o o k e d  t h e  l a t t e r  

p o r t i o n  of  t h e  above-quoted  s t a t u t o r y  l a n g u a g e  ( A  9 ) .  The 

s t a t u t o r i l y  g ran ted  exemption from a l l  s t a t e  t a x a t i o n  i s  removed 

f o r  s t a t e  i ncome  t a x  e . ,  t a x  "on" income) b u t  r e m a i n s  i n  

e f f e c t  f o r  t h e  t a x  imposed by P a r t  V I I  of Chapter 220. 

Evidence of t h e  F l o r i d a  L e g i s l a t u r e ' s  i n t e n t  i n  t he  enactment 

o f  s e v e r a l  of  t h e s e  s t a t u t e s  (and  l i m i t a t i o n  o f  e x e m p t i o n s )  

c a n  b e  found  i n  t h e  t i t l e  t o  C h a p t e r  73-327, Laws of F lo r ida .  

The t i t l e  t o  Chapter 73-327, Laws of F l o r i d a ,  p rov ides  i n  p e r t i n e n t  

p a r t  : 

A N  A C T  r e l a t i n g  t o  t a x a t i o n ,  . . . making s a i d  
s e c t i o n s  i n a p p l i c a b l e  t o  co rpo ra t ion  income t a x  imposed 
by Chapter  220, F l o r i d a  S t a t u t e s ;  . . . 
(Emphasis supp l i ed .  ) 



T h u s ,  i f  t h e  l i m i t a t i o n  o f  e x e m p t i o n  a p p l i e s  t o  t h e  t a x  

imposed b y  S e c t i o n  220 .63 ,  F l o r i d a  S t a t u t e s ,  t h e n  t h e  s t a t e  

b o n d s  r e f e r r e d  t o  a b o v e  a r e  s u b j e c t  t o  t a x a t i o n  under P a r t  V I I ,  

b u t  t h e  t a x  imposed by P a r t  V I I ,  Chap te r  220,  F l o r i d a  S t a t u t e s ,  

must b e  recogn ized  t o  be  an  "income" t a x ,  r a the r  than a  "franchise" 

tax .  The bank t a x  would t h e n  have t o  b e  condemned a s  t h e  exemption 

p r o v i d e d  f o r  i n  3 1  U.S.C. 53124 i s  n o t  a v a i l a b l e  t o  " income"  

t a x e s .  

On t h e  o t h e r  h a n d ,  i f  t h e  l i m i t a t i o n  o f  e x e m p t i o n  d o e s  

~ Q L  ex tend  t o  t h e  t a x  imposed by P a r t  V I I ,  C h a p t e r  220,  F l o r i d a  

S t a t u t e s ,  t h e n  t h e  s t a t e  b o n d s  r e f e r r e d  t o  a b o v e  a r e  exempt  

from t a x a t i o n  under P a r t  V I I  of  Chap te r  220, and t h e  t a x  c l e a r l y  

d i s c r i m i n a t e s  i n  f a v o r  o f  t h e  s t a t e  o r  l o c a l  o b l i g a t i o n s  l i s t e d  

above. The i n t e r e s t  earned by holders of s i m i l a r  f e d e r a l  o b l i g a t i o n s  

would b e  i n c l u d e d  i n  t h e  f r a n c h i s e  t a x  b a s e ,  w h i l e  t h e  i n t e r e s t  

ea rned  by h o l d e r s  o f  s t a t e  o b l i g a t i o n s  i n  t h e s e  p r o j e c t s  would 

n o t  be  i n c l u d e d  i n  t h e  f r a n c h i s e  t a x  b a s e .  

A s  was s t a t e d  i n  Hemphis Bank, -: 

A s t a t e  t a x  t h a t  i m p o s e s  a  g r e a t e r  burden  on h o l d e r s  
of f e d e r a l  p r o p e r t y  t h a n  on h o l d e r s  o f  s i m i l a r  s t a t e  
p r o p e r t y  i m p e r m i s s i b l y  d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  
o b l i g a t i o n s .  

F u r t h e r ,  i n  SchuvULjl l  T r u s t  Co. v. Pennsvlvanh,  296 U.S. 113, 

119-120,  56 S .Ct .  3 1 ,  80  L.Ed. 9 1  ( 1 9 3 5 ) ,  t h e  S u p r e m e  C o u r t  

h e l d  i n v a l i d  a  P e n n s y l v a n i a  t a x  l e v i e d  upon t h e  s h a r e s  o f  a  

t r u s t  company t h a t  was m e a s u r e d  b y  t h e  c o m p a n y ' s  n e t  a s s e t s .  

I n  c a l c u l a t i n g  n e t  a s s e t s ,  t h e  s t a t u t e  e x c l u d e d  s h a r e s  owned 



b y  t h e  t r u s t  company i n  P e n n s y l v a n i a  b u t  inc luded  s h a r e s  owned 

i n  U n i t e d  S t a t e s  o b l i g a t i o n s .  The c o u r t  f o u n d  t h a t  t h e  t a x  

s t a t u t e  d i s c r i m i n a t e d  i n  f a v o r  of  s e c u r i t i e s  issued by Pennsylvania 

corporat ions and a g a i n s t  Uni ted  S t a t e s  bonds o r  o t h e r  o b l i g a t i o n s .  

W i t h  r e s p e c t  t o  t h e  f o r e g o i n g ,  a n d  t o  t h i s  i s s u e ,  i t  i s  

p e r t i n e n t  t h a t  it is  a p p e l l a n t s  who seek t o  f a l l  i n t o  an  e x c e p t i o n  

t o  3 1  U.S.C. 53124 ,  t h e r e b y  a l l o w i n g  them t o  e l u d e  t h e  g e n e r a l  

f e d e r a l  p r o h i b i t i o n  and t h e  g r a s p  o f  t h e  Supremacy C l a u s e  o f  

t h e  f e d e r a l  C o n s t i t u t i o n .  T h i s  i s  where t h e  C o u r t ' s  a t t e n t i o n  

s h o u l d  b e  d i r e c t e d .  A c l e a r  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  

i s  t h a t  a n  e x c e p t i o n  w i l l  b e  s t r i c t l y  c o n s t r u e d  a g a i n s t  t h e  

p a r t y  s e e k i n g  t h e  e x c e p t i o n .  S t a t e  v .  N o u r s e ,  340 So.2d 9 6 6  

( F l a .  3d DCA 1 9 7 6 ) ;  Coe v .  Broward C o w ,  327 So.2d 69 ( F l a .  4 t h  

DCA 1 9 7 6 ) .  One who c l a i m s  t h e  b e n e f i t  o f  a n  e x c e p t i o n  f r o m  

t h e  p r o h i b i t i o n  o f  a  s t a t u t e  h a s  t h e  b u r d e n  o f  p r o v i n g  t h a t  

h i s  c l a i m  comes w i t h i n  t h e  e x c e p t i o n .  LJ- S .  v .  F i r s t  N a t i o n a l  

Bank o f  H o u s t o n ,  386 U.S. 3 6 1 ,  87 S . C t .  1 0 8 8 ,  1 8  L.Ed.2d 151,  

155 (1967) .  A p p e l l a n t s  h a v e  f a i l e d  t o  meet t h i s  h i g h  b u r d e n .  

I t  i s  c l e a r  f r o m  t h e  p r i n c i p l e s  e s t a b l i s h e d  i n  t h e s e  c a s e s  

t h a t  t h e  F l o r i d a  b a n k  t a x  c a n n o t  b e  c h a r a c t e r i z e d  a s  

n o n d i s c r i m i n a t o r y  u n d e r  3 1  U.S.C. 53124. F l o r i d a  d i s c r i m i n a t e s  

i n  f a v o r  o f  o b l i g a t i o n s  i s s u e d  b y  F l o r i d a  a n d  i t s  p o l i t i c a l  

s u b d i v i s i o n s  and a g a i n s t  f e d e r a l  o b l i g a t i o n s .  The  S t a t e  does  

s o  by  i n c l u d i n g  i n  t h e  t a x  b a s e  income f r o m  f e d e r a l  o b l i g a t i o n s  

w h i l e  e x c l u d i n g  income from o t h e r w i s e  comparable s t a t e  and l o c a l  

o b l i g a t i o n s .  



T h i s  p o i n t ,  as n o t e d  above ,  was n o t  reached by  t h e  d i s t r i c t  

cour t .  The d i s t r i c t  c o u r t  s t a t e d  t h a t  c o n s i d e r a t i o n  was u n n e c e s s a r y  

b e c a u s e  t h e  r u l i n g  o n  t h e  f i r s t  i s s u e  ( i n c o m e  t a x )  r e n d e r e d  

t h e  c h a l l e n g e d  t a x  i n v a l i d .  

A p p e l l e e s  r e s p e c t f u l l y  u r g e  t h a t  t h i s  d i s p o s i t i o n  was e n t i r e l y  

c o r r e c t ,  f o r  t h e  t a x  imposed by  P a r t  V I I ,  Chap te r  220, is  c l e a r l y  

a p r o h i b i t e d  i n c o m e  t a x .  T h u s ,  t h i s  C o u r t  n e e d  n o t  a d d r e s s  

t h i s  d i s c r i m i n a t i o n  p o i n t  upon a f f i r m a n c e  o f  t h e  d i s t r i c t  c o u r t .  

I f ,  however, t h e  income t a x  i s s u e  is somehow found non-dispositive,  

then appe l l ees  a r e ,  indeed, e n t i t l e d  t o  f u l l  a p p e l l a t e  c o n s i d e r a t i o n  

o f  t h i s  s e c o n d  b a s i s  and ground f o r  i n v a l i d i t y  o f  t h e  c h a l l e n g e d  

t a x .  

Upon s u c h  c o n s i d e r a t i o n ,  it is c l e a r  t h a t  t h e  F lo r ida  s t a t u t o r y  

d i s c r i m i n a t i o n  a g a i n s t  i n v e s t m e n t  i n  f e d e r a l  o b l i g a t i o n s  p r o v i d e s  

a n  a l t e r n a t i v e  b a s i s  f o r  a f f i r m a n c e  o f  t h e  d i s t r i c t  c o u r t .  

The dec i s ion  o f  t h e  d i s t r i c t  c o u r t  is, t h e r e f o r e ,  e n t i r e l y  c o r r e c t  

and must b e  a f f i r m e d .  

F i n a l l y ,  it is noted t h a t  by footnote  12,  a t  page 35, appe l l an t s  

h a v e  s u g g e s t e d  t h a t  a n y  h o l d i n g  o f  i n v a l i d i t y  b e  g i v e n  p u r e  

p r o s p e c t i v e  e f f e c t  o n l y .  T h i s  s u g g e s t i o n  i s  t r u l y  a b s u r d .  

A p p e l l e e s  have ,  i n  accordance  w i t h  F l o r i d a  law,  t i m e l y  c h a l l e n g e d  

t a x e s  which a r e  d i r e c t l y  c o n t r a r y  t o  f e d e r a l  law and t h e  Supremacy 

C l a u s e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  To  h o l d  t h a t  t h e  

S t a t e  may t a k e  a n d  r e t a i n  s u c h  sums ,  when t i m e l y  c h a l l e n g e d  

w i t h  demand f o r  r e f u n d ,  would b e  no less v i o l a t i v e  o f  a p p e l l e e s  ' 

r i g h t s  u n d e r  f e d e r a l  law t h a n  s i m p l y  i g n o r i n g  t h e  p r o v i s i o n s  

o f  31  U.S.C. 53124, as t h e y  have e x i s t e d  U c e  1959. 
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A p p e l l a n t s  h a v e  c i t e d  no  F l o r i d a  a u t h o r i t y  f o r  t h e i r  n o v e l  

" p r o s p e c t i v i t y "  s u g g e s t i o n .  T h i s  i s  u n d e r s t a n d a b l e  i n  t h a t  

t h i s  C o u r t  h a s  u n i f o r m l y  h e l d  i n  r e c e n t  d e c i s i o n s  t h a t  t a x p a y e r s  

who have t i m e l y  c h a l l e n g e d  t a x e s  a r e  a f f o r d e d  remedy when t h e  

t a x i n g  p r o v i s i o n s  a r e  h e l d  i n v a l i d .  C o l d i n g  v .  H e r z o q ,  467 

So.2d 980 ,  983  ( F l a .  1 9 8 5 ) ;  C i t y  o f  T w a  v .  T h a t c h e r  G l a s s  

C o r ~ ,  4 4 5  S o . 2 d  578 ( F l a .  1 9 8 4 ) ;  Q s t e r n d o r f  v .  T u r n e r ,  426 

So.2d 539 ( F l a .  1 9 8 2 ) .  

F i n a l l y ,  a p p e l l e e s  must n o t e  t h a t  a p p e l l a n t s  cannot  s e r i o u s l y  

a r g u e  " p u r e  p r o s p e c t i v e  e f f e c t "  i n  good f a i t h  a t  t h i s  p o i n t .  

A p p e l l a n t s '  own i n i t i a l  b r i e f ,  a t  p a g e s  4  a n d  5 ,  r e c i t e s  i n  

t h e  s t a t e m e n t  o f  t h e  c a s e  and f a c t s :  

I n s t i t u t i o n s  wish ing  t o  p r e s e r v e  t h e i r  r i g h t  t o  r e f u n d s  
i n  t h e  e v e n t  t h e  law is d e c l a r e d  i n v a l i d  have c o n t i n u e d  
t h r o u g h  t h e  p e n d e n c y  o f  t h i s  l a w s u i t  t o  f i l e  r e q u e s t s  
f o r  r e f u n d s .  I n  o r d e r  t o  a v o i d  e a c h  i n s t i t u t i o n  having  
t o  f i l e  i t s  own s e p a r a t e  a p p e a l  o f  t h e  d e n i a l  o f  t h e  
r e q u e s t  f o r  r e f u n d ,  t h e  F l o r i d a  D e p a r t m e n t  o f  Revenue  
a g r e e d  t o  e n t e r  i n t o  s t i p u l a t i o n s  w i t h  i n d i v i d u a l  
i n s t i t u t i o n s  f i l i n g  s u c h  a p p l i c a t i o n s .  P u r s u a n t  t o  
t h e  s t i p u l a t i o n ,  t h e  Department  o f  Revenue would a c c e p t  
t h e  a p p l i c a t i o n  f o r  r e f u n d  a n d  a g r e e  n o t  t o  r e n d e r  
a d e c i s i o n  o n  i t  u n t i l  t h i s  c h a l l e n g e  t o  t h e  t a x i n g  
s t a t u t e  i s  r e s o l v e d .  T h i s  a l l o w e d  t h e  i n s t i t u t i o n  
t o  p r e s e r v e  i t s  r i g h t  t o  c o n t e s t  a d e n i a l  o f  r e f u n d  
w i t h o u t  h a v i n g  t o  i m m e d i a t e l y  f i l e  i t s  own a p p e a l  
o f  t h e  d e n i a l .  

W h e r e  s u c h  a r r a n g e m e n t s  a r e  a c k n o w l e d g e d  b y  a p p e l l a n t s ,  

it is u n t e n a b l e  t h a t  " e q u i t a b l e  c o n s i d e r a t i o n s "  a r e  now u r g e d  

by a p p e l l a n t s  i n  f a v o r  o f  p u r e  p r o s p e c t i v i t y .  A s  s o  a p t l y  s t a t e d  

by t h e  c o u r t  i n  Moharrrmed v. Mohammed, 371 So.2d 1070,  1072 ( F l a .  1st 

DCA 1 9 7 9 ) ,  a p a r t y :  

w i l l  n o t  b e  p e r m i t t e d  t o  g a t h e r  f r u i t  o u t  o f  s e a s o n  
i n  a ga rden  of  e q u i t y .  



I t  i s  r e s p e c t f u l l y  submit ted t h a t  a p p e l l a n t s '  p r o s p e c t i v i t y  

argument is  without  mer i t  and, i f  a c t i v e l y  p u r s u e d ,  would 

r e p r e s e n t  a n  i m p e r m i s s i b l e  d e p r i v a t i o n  o f  r i g h t s  o f  p e r s o n s  

who have ac t ed  i n  good f a i t h  i n  agree ing  wi th  t h e  S t a t e  t o  d e l a y  

f u r t h e r  a c t i o n  pending f i n a l  d i s p o s i t i o n  of t h i s  appea l .  


