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PREXIMINARY STATEMENT 

The A p p e l l a n t s ,  F l o r i d a  Department of Revenue and Ge ra ld  A. 

Lewis, C o m p t r o l l e r  o f  t h e  S t a t e  of  F l o r i d a  w i l l  be  r e f e r r e d  t o  

c o l l e c t i v e l y  and i n t e r c h a n g e a b l y  a s  t h e  "Appe l lan t s"  o r  t h e  

" S t a t e .  " 

The A p p e l l e e s ,  F i r s t  Union N a t i o n a l  Bank o f  F l o r i d a ,  a  

n a t i o n a l  bank, and F i r s t  Union Corpora t ion  of  F l o r i d a ,  a  bank 

h o l d i n g  company w i l l  be  r e f e r r e d  t o  c o l l e c t i v e l y  and 

i n t e r c h a n g e a b l y  as t h e  "Appel l e e s "  o r  t h e  "Banks. 1 1 1  

The t r i a l  c o u r t  i n  t h i s  c a s e  was t h e  H o n o r a b l e  C h a r l e s  E. 

Miner,  Jr., o f  t h e  Second J u d i c i a l  C i r c u i t ,  i n  and f o r  Leon 

County, F l o r i d a ,  which c o u r t  w i l l  b e  r e f e r r e d  t o  as t h e  " t r i a l  

court ."  The F i r s t  D i s t r i c t  Court  of Appeal  of  F l o r i d a  w i l l  be 

r e f e r r e d  t o  a s  t h e  " D i s t r i c t  Court." The symbol (A ) f o l l o w e d  

by  a  page  number w i  11 r e f e r  t o  t h e  s e p a r a t e  Appendix  o f  t h e  

A p p e l l a n t s '  I n i t i a l  B r i e f .  The symbol (R ) £01 lowed by a  page 

number w i l l  r e f e r  t o  t h e  Record on Appeal a s  e s t a b l i s h e d  by t h e  

C l e r k  o f  t h e  t r i a l  c o u r t .  

1 I n  t h e  t r i a l  c o u r t  A p p e l l e e s  were known as A t l a n t i c  
N a t i o n a l  Bank o f  F l o r i d a  and A t l a n t i c  Bancorpora t ion ,  
r e s p e c t i v e l y .  The F i n a l  Summary Judgment of  t h e  C i r c u i t  Court  
b e a r s  t h a t  c a p t i o n  (R 288-292; A 6-10). Pursuan t  t o  N o t i f i c a t i o n  
and Sugges t ion  o f  Change o f  Corpora te  N a m e s  and Order o f  t h e  
D i s t r i c t  Cour t ,  t h e  s t y l e  o f  t h e  c a s e  w a s  changed t o  r e f l e c t  t h e  
new c o r p o r a t e  names. 



STATEMENT OF THE CASE OF THE FACTS ----- 
T h i s  c a s e  i s  b e f o r e  t h e  Supreme C o u r t  on d i r e c t  a p p e a l  from 

a  d e c i s i o n  of  t h e  D i s t r i c t  Court ,  which r e v e r s e d  t h e  t r i a l  c o u r t ,  

and d e c l a r e d  i n v a l i d  t h e  c o r p o r a t e  f r a n c h i s e  t a x  imposed on banks 

and sav ings  a s s o c i a t i o n s  by P a r t  V I I ,  Chapter 220, -- F l a .  S t a t . ,  a s  

v i o l a t i v e  o f  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e ,  31 U.S.C. $3124. 

I n  i t s  d e c i s i o n  t h e  D i s t r i c t  Court h e l d  a s  f o l l o w s :  

We ho ld ,  t h e r e f o r e ,  t h a t  t h e  t a x  imposed 
by P a r t  V I I ,  Chapter  220, F l o r i d a  S t a t u t e s ,  
i s  an income t a x  f o r  purposes of T i t l e  31,  
Sec t ion  3124, United S t a t e s  Code, and 
i n v a l i d  t o  t h e  e x t e n t  it p u r p o r t s  t o  
inc lude  f e d e r a l  i n s t r u m e n t a l i t i e s  i n  i t s  
measure. 

Accordingly,  we r e v e r s e  and remand t o  t h e  
t r i a l  c o u r t  f o r  f u r t h e r  proceedings  t o  
determine t h e  re fund  t o  which a p p e l l a n t s  
a r e  due. 

P a r t  V I I ,  Chapter  220, -- F l a .  S t a t . ,  s e t s  f o r t h  S p e c i a l  Rules  

R e l a t i n g  t o  Taxat ion of Banks and Savings  Assoc i a t i ons  and 

I I imposes a  f r a n c h i s e  t a x  measured by n e t  income" which i s  def ined  

t o  i n c l u d e  i n t e r e s t  earned on United S t a t e s  government bonds and 

o b l i g a t i o n s  i n  t h e  f r a n c h i s e  t a x  base  f o r  purposes of measuring 

t h e  tax.  By d e c l a r i n g  t h e  F l o r i d a  t a x  v i o l a t i v e  of t h e  Federa l  

P u b l i c  Debt S t a t u t e ,  31 U.S.C. $3124, t h e  D i s t r i c t  Court has  

e f f e c t i v e l y  d e c l a r e d  t h e  t a x  u n c o n s i t u t i o n a l  under t h e  Supremacy 

Clause ,  A r t  V I ,  c l .  2  of t h e  United S t a t e s  Cons t i t u t i on .  



From a p l e a d i n g  and p r o c e d u r a l  s t a n d p o i n t  t h i s  h a s  been a n  

uncompl ica ted  c a s e .  S u i t  w a s  i n i t i a t e d  i n  C i r c u i t  Cour t ,  Leon 

County on September 14 ,  1984 by A p p e l l e e s '  f i l i n g  a Complaint  f o r  

D e c l a r a t o r y  Judgment, Refund o f  Taxes,  and o t h e r  R e l i e f  (R 1- 

13).  A f t e r  s e v e r a l  i n i t i a l  amendments t o  t h e  Compla in t ,  A p p e l l e e s  

f i l e d  a Motion f o r  P a r t i a l  Summary Judgment Based Upon P a t e n t  

I n v a l i d i t y  of  Tax (R 62-83). The S t a t e  f i l e d  i t s  Response i n  

s u p p o r t  o f  t h e  v a l i d i t y  o f  t h e  t a x i n g  s t a t u t e  (R 84-102) 

accompanied by two a f f i d a v i t s  r e g a r d i n g  t h e  n o n d i s c r i m i n a t o r y  

a s p e c t s  o f  t h e  t a x  (R 103-105). 

F i n a l  Summary Judgment w a s  e n t e r e d  by t h e  C i r c u i t  Court  on 

December 16, 1985, u p h o l d i n g  t h e  v a l i d i t y  of  t h e  t a x  (R 288-292; 

A 6-10). The t r i a l  c o u r t  r e j e c t e d  t h e  Banks' argument t h a t  t h e  

t a x  imposed by P a r t  V I I ,  Chap te r  220, -- F l a .  S t a t . ,  i s  a d i r e c t  t a x  

on income and p a r t i c u l a r l y  on income d e r i v e d  from U.S. 

o b l i g a t i o n s  i n  v i o l a t i o n  of  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e .  

I n s t e a d ,  t h e  t r i a l  c o u r t  found t h e  t a x  t o  b e  a c l a s s i c  " f r a n c h i s e  

t a x ,  i .e. ,  a n  e x c i s e  o r  p r i v i l e g e  t a x  imposed on a  c o r p o r a t i o n  o r  

a r t i f i c i a l  e n t i t y  f o r  t h e  p r i v i l e g e  o f  do ing  b u s i n e s s  i n  

c o r p o r a t e  o r  a r t i f i c i a l  c a p a c i t y  i n  t h e  s t a t e . "  The t r i a l  c o u r t  

I I a l s o  found t h e  t a x  t o  b e  n o n d i s c r i m i n a t o r y "  as d e f i n e d  by t h e  

Uni ted  S t a t e s  Supreme Cour t  f o r  purposes  o f  t h e  F e d e r a l  P u b l i c  



Debt S t a t u t e .  I n  accordance wi th  t h e  above f i n d i n g s ,  t h e  t r i a l  

c o u r t  r u l e d  t h a t  t h e  f r a n c h i s e  t a x  on banks and sav ings  

i n s t i t u t i o n s  imposed by P a r t  V I I  f a l l s  s q u a r e l y  w i th in  t h e  

purview of t h e  except ion  t o  t h e  Federa l  P u b l i c  Debt S t a t u t e ,  31 

U.S.C. $3124: a  nondiscr imina tory  f r a n c h i s e  t a x  o r  ano the r  

nonproperty t a x  i n s t e a d  of a  f r a n c h i s e  t a x ,  imposed on a  

corpora t ion .  A s  such,  t h e  t r i a l  c o u r t  h e l d  t h a t  t h e  S t a t e  may 

i n c l u d e  i n  t h e  f r a n c h i s e  t a x  base ,  f o r  purposes of measuring t h e  

t a x ,  i n t e r e s t  earned on f e d e r a l ,  s t a t e ,  and l o c a l  deb t  

o b l i g a t i o n s .  The Banks t i m e l y  f i l e d  an appea l  t o  t h e  F i r s t  

D i s t r i c t  Court (R 293-294). 

The D i s t r i c t  Court r e v e r s e d  t h e  d e c i s i o n  of  t h e  C i r c u i t  

Cour t  d e c l a r i n g  t h e  t a x  t o  be  a  d i r e c t  income t a x  and t h u s  

v i o l a t i v e  of t h e  Federa l  P u b l i c  Debt S t a t u t e  by i n c l u d i n g  

i n t e r e s t  earned on U.S. o b l i g a t i o n s  i n  t h e  computation of t h e  

tax.  The D i s t r i c t  Court remanded t o  t h e  t r i a l  c o u r t  f o r  f u r t h e r  

proceedings t o  determine t h e  amount of re fund  due t h e  Banks (A 

5).2 The S t a t e  t i m e l y  f i l e d  a  Notice of  Appeal t o  t h e  Supreme 

Court . 

The D i s t r i c t  Court i n  f o o t n o t e  2  of i t s  d e c i s i o n  s t a t e d  t h a t  
t h e  t axes  were p a i d  under p r o t e s t .  There i s  no suppor t  f o r  t h i s  
s ta tement  i n  t h e  Record. Moreover, re funds  f o r  t a x  year  1985 
a r e  no t  y e t  a t  i s s u e .  



T h i s  a p p e a l  i s  o f  g r e a t  p u b l i c  importance.  The f i s c a l  

impact  o f  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i s  v e r y  s i g n i f i c a n t .  The 

A p p e l l e e s  a r e  t h e  h o l d e r s  o f  a  v e r y  l a r g e  amount o f  s t o c k s  and 

o b l i g a t i o n s  of  t h e  Uni ted  S t a t e s  Government. Should  t h e  t a x  

u l t i m a t e l y  b e  found t o  b e  u n c o n s t i t u t i o n a l ,  Appel lees  would b e  

e n t i t l e d  t o  a  s u b s t a n t i a l  r e f u n d  o f  p r i o r  t a x e s  p a i d .  According 

t o  t h e  S t a t e ' s  c a l c u l a t i o n s ,  t h e  amount o f  r e f u n d  demanded i n  t h e  

Compla in t  c o n s t i t u t e s  a  l i t t l e  more t h a n  99% o f  t h e  Banks' 

o r i g i n a l  t a x  l i a b i l i t y .  C o n v e r s e l y ,  less  t h a n  1% of  t h e i r  

o r i g i n a l  t a x  l i a b i l i t y  would remain  f o r  t h e  t a x  y e a r s  a t  i s s u e  i f  

i n t e r e s t  e a r n e d  on f e d e r a l  o b l i g a t i o n s  i s  removed from t h e  b a s e  

o f  t h i s  t a x .  Moreover,  a l l  banks and s a v i n g s  a s s o c i a t i o n s  i n  

F l o r i d a  a r e  s i m i l a r l y  a f  f e c t e d .  I n s t i t u t i o n s  wish ing  t o  p r e s e r v e  

t h e i r  r i g h t  t o  r e f u n d s  i n  t h e  e v e n t  t h e  law i s  d e c l a r e d  i n v a l i d  

h a v e  c o n t i n u e d  t h r o u g h  t h e  pendency of  t h i s  l a w s u i t  t o  f i l e  

r e q u e s t s  f o r  r e f u n d s .  I n  o r d e r  t o  a v o i d  e a c h  i n s t i t u t i o n  h a v i n g  

t o  f i l e  i t s  own s e p a r a t e  a p p e a l  o f  t h e  d e n i a l  o f  t h e  r e q u e s t  f o r  

r e f u n d ,  t h e  F l o r i d a  Department of  Revenue a g r e e d  t o  e n t e r  i n t o  

s t i p u l a t i o n s  w i t h  i n d i v i d u a l  i n s t i t u t i o n s  f i l i n g  s u c h  

a p p l i c a t i o n s .  P u r s u a n t  t o  t h e  s t i p u l a t i o n ,  t h e  Department of 

Revenue would a c c e p t  t h e  a p p l i c a t i o n  f o r  r e f u n d  and a g r e e  n o t  t o  

r e n d e r  a  d e c i s i o n  on i t  u n t i l  t h i s  c h a l l e n g e  t o  t h e  t a x i n g  



s t a t u t e  i s  r e s o l v e d .  T h i s  a l l o w e d  t h e  i n s t i t u t i o n  t o  p r e s e r v e  

i t s  r i g h t  t o  c o n t e s t  a  d e n i a l  o f  r e f u n d  w i t h o u t  h a v i n g  t o  

immedia te ly  f i l e  i t s  own a p p e a l  of  t h e  d e n i a l .  3 

T h i s  p a r a g r a p h  c o n s t i t u t e s  l a r g e l y  o f  e x c e r p t s  from t h e  
S u g g e s t i o n  t h a t  Judgment be  C e r t i f i e d  t o  Supreme Court  and 
C e r t i f i c a t e  of  Counsel f i l e d  by A p p e l l e e s '  a t t o r n e y s  i n  t h e  
D i s t r i c t  Court .  Because o f  t h e  e x p e d i t e d  b r i e f i n g  s c h e d u l e  i n  a  
d i r e c t  a p p e a l ,  t h e  Record i n  t h e  D i s t r i c t  Court  h a s  n o t  y e t  been 
p r e p a r e d  and r e f e r e n c e  t o  t h e  S u g g e s t i o n  i n  t h e  Record canno t  be  
made. T h e r e f o r e  t h e  S u g g e s t i o n  h a s  been made a  p a r t  o f  t h e  
Appendix t o  t h i s  B r i e f  (A 27-31). 



SUMMARY OF ARGUMENT - 
There i s  an abundance of  d i s p o s i t i v e  l e g a l  a u t h o r i t y  t o  

support  r e v e r s a l  of t h e  D i s t r i c t  Court 's  d e c i s i o n  d e c l a r i n g  

F l o r i d a ' s  f r a n c h i s e  t a x  on banks and s a v i n g s  a s s o c i a t i o n s  i n v a l i d  

a s  v i o l a t i v e  of  t h e  Fede ra l  P u b l i c  Debt S t a t u t e ,  31 U.S.C. $3124. 

The United S t a t e s  Supreme Court h a s  twice upheld s t a t e  co rpo ra t e  

t a x e s  l e g a l l y  i n d i s t i n g u i s h a b l e  from t h e  t a x  be fo re  t h i s  Court. 

Other s t a t e  Supreme Courts  have  a l s o  upheld  t a x e s  s t r i k i n g l y  

s i m i l a r  t o  t h e  F l o r i d a  tax.  There i s  even  precedent  from t h i s  

Court recogniz ing  t h e  d i f f e r e n c e  between a  d i r e c t  p roper ty  t a x  

and a  nonproperty e x c i s e  t a x  imposed on t h e  e x e r c i s e  of  c e r t a i n  

p r i v i l e g e s .  The D i s t r i c t  Court ,  however, ignored t h e s e  

c o n t r o l  l i n g  and p e r s u a s i v e  a u t h o r i t i e s  and d e c l a r e d  t h e  t a x  

v i o l a t i v e  of t h e  f e d e r a l  s t a t u t e .  

The Fede ra l  P u b l i c  Debt S t a t u t e  i s  no t  a  complete b a r  t o  

s t a t e  t a x a t i o n  o f  s t o c k s  and o b l i g a t i o n s  of t h e  United S t a t e s  

Government. There i s  an exp res s  except ion  i n  t h i s  f e d e r a l  

s t a t u t e .  Congress has s p e c i f i c a l l y  p rov ided ,  i n  t h e  except ion  

c l a u s e ,  t h a t  s t a t e s  may i n c l u d e  f e d e r a l  o b l i g a t i o n s ,  i n t e r e s t  

earned on f e d e r a l  o b l i g a t i o n s ,  o r  bo th ,  i n  t h e  computation of a  

I I nondisc r imina tory  f r a n c h i s e  t a x ,  o r  ano ther  nonproperty t a x  

i n s t e a d  of  a  f r a n c h i s e  t a x ,  imposed on a  corporat ion."  



F l o r i d a  h a s  t a k e n  t h e  cue  from Congress and ha s  imposed a  t a x  

which f i t s  p r e c i s e l y  w i t h i n  t h e  purv iew of  t h i s  excep t ion .  

Over a  decade ago,  t h e  F l o r i d a  L e g i s l a t u r e  t ook  

e x t r a o r d i n a r y  c a r e  i n  f a s h i o n i n g  t h e  t a x  b e f o r e  t h i s  Court  t o  

f a l l  w i t h i n  t h e  purv iew of  t h e  e x c e p t i o n  s e t  f o r t h  by Congress.  

The L e g i s l a t u r e ,  i n  e x p r e s s  f i n d i n g s  and d e c l a r a t i o n s  o f  i n t e n t ,  

recognized (1) t h a t  t h e  p r i v i l e g e s ,  r i g h t s  and immuni t ies  

c o n f e r r e d  by law on banks do ing  b u s i n e s s  i n  F l o r i d a  a r e  v e r y  

unique and v a l u a b l e  r i g h t s ;  (2) t h a t  banks a r e  governed by 

s p e c i a l  and unique f e d e r a l  r u l e s ;  and (3) t h a t  i t  was f aced  w i t h  

t h e  dilemma of  f i n d i n g  an  e q u i t a b l e  method which would 

e f f e c t i v e l y  t a x  f i n a n c i a l  i n s t i t u t i o n s  t o  t r u l y  r e f l e c t  t h e i r  

f i s c a l  r e s p o n s i b i l i t i e s  t o  t h e  S t a t e  and t o  f e l l o w  c i t i z e n s .  The 

L e g i s l a t u r e  concluded t h a t  t h e  most a p p r o p r i a t e  and e q u i t a b l e  

form of t a x a t i o n  would be a  "nonproperty f r a n c h i s e  t a x  a s  

d e s c r i b e d  i n  t h e  Fede ra l  P u b l i c  Debt S t a tu t e . "  It was w i t h  t h a t  

i n  i t s  c o l l e c t i v e  mind t h a t  t h e  L e g i s l a t u r e  s t r u c t u r e d  t h e  t a x  

sub  j ud i ce .  The L e g i s l a t u r e  i n t ended  t o  impose and d i d  impose a  

nonproper ty  f r a n c h i s e  t a x .  

The t a x  b e f o r e  t h i s  Court  i s  c l e a r l y  a  nonproper ty  t a x  ( i .e .  

a n  e x c i s e  o r  f r a n c h i s e  t a x )  imposed o n b a n k s  f o r t h e  p r i v i l e g e  o f  

conduc t ing  b u s i n e s s ,  d e r i v i n g  income, o r  e x i s t i n g  w i t h i n  t h i s  



S t a t e  i n  c o r p o r a t e  o r  a r t i f i c i a l  c a p a c i t y .  The t a x  measures t h e  

v a l u e  o f  t h a t  p r i v i l e g e  by computing t h e  t a x  based  upon t h e  n e t  

income o f  t h e  bank. The f a c t  t h a t  t h e  t a x  i s  measured by n e t  

income does  n o t ,  however,  c o n v e r t  t h e  t a x  i n t o  a  d i r e c t  t a x  on 

income.  The u s e  o f  a  " n e t  incomet '  b a s e  a s  t h e  "measure" o f  a  

f r a n c h i s e  t a x  i s  a  l e g i t i m a t e  and common f a c e t  o f  a  s t a t e  

c o r p o r a t e  t a x  s t a t u t e  and c l e a r l y  does n o t  t r a n s f o r m  t h e  t a x  i n t o  

a  d i r e c t  i m p o s i t i o n  on t h e  n e t  income. It  i s  a  v e r y  r e a s o n a b l e  

and a c c u r a t e  method f o r  measuring t h e  v a l u e  of t h e  p r i v i l e g e  

b e i n g  taxed.  

The t a x  i s  a l s o  n o n d i s c r i m i n a t o r y .  By i t s  e x p r e s s  t e r m s ,  

P a r t  V I I  mandates i n c l u s i o n  o f  a l l  i n t e r e s t  ea rned  on f e d e r a l ,  

s t a t e ,  and l o c a l  d e b t  o b l i g a t i o n s  i n  t h e  t a x  b a s e  f o r  computing 

t h e  t ax .  Thus, t h e r e  i s  p a r i t y  o f  t r e a t m e n t  f o r  a l l  d e b t  

o b l i g a t i o n s .  The t a x  does  n o t  v i o l a t e  t h e  F e d e r a l  P u b l i c  Debt 

S t a t u t e .  



I. THE DISTRICT COURT ERRED I N  REVERSING THE TRIAL COURT 
AND DECLARING THE CORPORATE FRANCHISE TAX IMPOSED ON 
BANKS AND SAVINGS ASSOCIATIONS BY PART V I I ,  CHAPTER 220, 
FLA. STAT., INVALID AS VIOLATIVE OF THE FEDERAL PUBLIC 
DEBT STATUTE, 31 U.S.C. $3124. 

A. The t a x  imposed on banks by P a r t  V I I ,  Ch. 220, 
F l a .  S t a t . ,  i s  "a f r a n c h i s e  t a x  o r  a n o t h e r  -- 
nonproper ty  t a x  . . . imposed on a  c o r p o r a t i o n "  
w i t h i n  t h e  purview of t h e  excep t i on  con t a ined  
i n  t h e  f e d e r a l  s t a t u t e .  

Th i s  a p p e a l  p r e s e n t s  t h e  q u e s t i o n  whether  F l o r i d a ' s  

c o r p o r a t e  f r a n c h i s e  t a x  on banks and s a v i n g s  a s s o c i a t i o n s  imposed 

by P a r t  V I I ,  Chapter  220, -- F l a .  S t a t . ,  v i o l a t e s  t h e  F e d e r a l  P u b l i c  

Debt S t a t u t e ,  31 U.S.C. $3124, by i n c l u d i n g  s t o c k s  and 

o b l i g a t i o n s  of  t h e  Uni ted  S t a t e s  Government i n  t h e  t a x  ba se  f o r  

purposes  o f  measuring t h e  t a x  l i a b i l i t y .  For t h e  f i r s t  t ime  t h i s  

C o u r t  i s  b e i n g  a s k e d  t o  examine  t h e  p r o v i s i o n s  o f  P a r t  V I I  t o  

de termine  whether  t h e  L e g i s l a t u r e  imposed a  p r o p e r t y  t a x  o r  a  

nonproper ty  t ax .  I f  t h e  Court  f i n d s  t h a t  t h e  t a x  i s  a  p r o p e r t y  

t a x  ( i .e . ,  a  d i r e c t  t a x  on income) than  P a r t  V I I  i s  i n v a l i d  a s  i t  

v i o l a t e s  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e .  I f  t h e  Court  f i n d s  

t h a t  t h e  t a x  i s  a  nonproper ty  t a x  (i.e., a n  e x c i s e  o r  f r a n c h i s e  

t a x  imposed on c o r p o r a t i o n s  f o r  t h e  e x e r c i s e  o f  c e r t a i n  

p r i v i l e g e s )  t hen  P a r t  V I I  f a l l s  w i t h i n  t h e  purv iew of  an  

excep t i on  t o  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e  and i s  v a l i d .  



The Fede ra l  P u b l i c  Debt S t a t u t e ,  31 U.S.C. $3124 ( former ly  

31 U.S.C. $742) p rov ides ,  i n  p e r t i n e n t  p a r t ,  as f o l l o w s :  

Exemption from t a x a t i o n  

( a )  Stocks  and o b l i g a t i o n s  of t h e  United 
S t a t e s  Government a r e  exempt from 
t a x a t i o n  by a  S t a t e  o r  p o l i t i c a l  
subd iv i s ion  of a  S t a t e .  The exemption 
a p p l i e s  t o  each form of  t a x a t i o n  t h a t  
would r e q u i r e  t h e  o b l i g a t i o n ,  t h e  
i n t e r e s t  on t h e  o b l i g a t i o n ,  o r  b o t h ,  t o  
be considered i n  computing a  t a x ,  except--  

(1)  a  nondiscr imina tory  f r a n c h i s e  -- t a x  o r  
anotFer  n o n D r o ~ e r t v  t a x  i n s t e a d  of  a  " - -  
f r a n c h i s e  t i ~ . ~ i m ~ o s Z T o n  a  c o r ~ o r a t i o n .  
and 

(2) an e s t a t e  o r  i n h e r i t a n c e  t a x .  ( e . s . )  

By t h i s  f e d e r a l  s t a t u t e  Congress has  exempted s t o c k s  and 

o b l i g a t i o n s  of t h e  United S t a t e s  Government from s t a t e  t a x a t i o n .  

The exemption, however, i s  no t  wi thout  except ion.  Stocks  and 

o b l i g a t i o n s  of t h e  United S t a t e s  Government (and i n t e r e s t  earned 

therefrom) may be considered i n  computing "a nondiscr iminatory 

f r a n c h i s e  t a x  o r  ano ther  nonproperty t a x  i n s t e a d  of a  f r a n c h i s e  

t a x ,  imposed on a corporation." I n  s h o r t ,  t o  come wi th in  t h i s  

except ion  and i n c l u d e  t h e  p r i n c i p a l  and i n t e r e s t  income of 

f e d e r a l  deb t  o b l i g a t i o n s  i n  t h e  bases (s )  f o r  computing a  t a x ,  t h e  

s t a t e  t a x  must be  (1) a  f r a n c h i s e  t a x  o r  ano ther  nonproperty t a x  

imposed on a co rpo ra t ion  and (2) nondiscr iminatory.  The F l o r i d a  



Legis la tu re  took extraordinary care  t o  fashion such a  tax. The 

t ax  imposed by Par t  V I I ,  Chapter 220, -- Fla .  S ta t . ,  i s  an excise o r  

p r i v i l e g e  tax ,  i.e., a  nonproperty t ax  imposed on banks and 

savings associa t ions  fo r  the  p r i v i l e g e  of doing business i n  a  

corporate o r  a r t i f i c i a l  capaci ty i n  the  Sta te .  A s  such i t  f a l l s  

p r ec i s e ly  within the  purview of the  exception t o  the  Federal 

Publ ic  Debt S t a tu t e  a s  s e t  f o r t h  by Congress and federa l  

ob l iga t ions  and i n t e r e s t  earned on those ob l iga t ions  may be 

i nc luded  i n  t h e  t a x  base f o r  purposes of  measuring t he  t a x  

l i a b i l i t y .  

The t r i a l  c o u r t  found t h e  t a x  t o  be "a c l a s s i c  f r a n c h i s e  

tax ,  i.e., an excise o r  p r i v i l e g e  t ax  imposed on a  corporation o r  

o ther  a r t i f i c i a l  e n t i t y  f o r  the  p r i v i l e g e  of doing business i n  

corporate o r  a r t i f i c i a l  capaci ty i n  the  s tate ."  (A 7) The t r i a l  

court ' s  opinion c i t e d  decisions of the  United S t a t e s  Supreme 

Court and a t  l e a s t  f i v e  (5) o ther  s t a t e  Supreme Courts upholding 

t he  v a l i d i t y  of taxes l e g a l l y  ind i s t ingu i shab le  from the  F lo r ida  

t ax  a t  i s sue  agains t  s i m i l a r  chal lenges  premised on the Federal 

Publ ic  Debt S ta tu te .  The D i s t r i c t  Court, however, ignored the  

expressed l e g i s l a t i v e  i n t e n t  regarding the  t ax  and without 

comment on o r  d i s t i n c t i o n  of the  numerous a u t h o r i t i e s  c i t e d  

reversed the  t r i a l  court  s t r i k i n g  down F lo r ida ' s  f i f t e e n  (15) 



y e a r  o l d  bank f r a n c h i s e  tax .  The D i s t r i c t  Cour t ' s  d e c i s i o n  must 

be  r e v e r s e d .  It  i s  wrong. 

The S t a t e  r e s p e c t f u l l y  submi t s  t h a t  t h e r e  i s  an  abundance o f  

d i s p o s i t i v e  l e g a l  a u t h o r i t y  t o  suppo r t  t h e  v a l i d i t y  of  F l o r i d a ' s  

t a x  on banks. Moreover,  t h e r e  i s  an  abundance of  l e g a l  a u t h o r i t y  

t o  s u p p o r t  r e v e r s a l  o f  t h e  D i s t r i c t  Cour t ' s  d e c i s i o n .  Very 

r e c e n t l y ,  t h e  Uni ted  S t a t e s  Supreme Court d i smi s sed  f o r  want o f  a  

s u b s t a n t i a l  f e d e r a l  q u e s t i o n  an  a p p e a l  by a  bank c h a l l e n g i n g  New 

J e r s e y ' s  s i m i l a r  c o r p o r a t e  b u s i n e s s  t a x  on t h e  same grounds ,  

i .e. ,  t h a t  i t  was a  d i r e c t  t a x  on income and t h e r e f o r e  v i o l a t e d  

t h e  Fede ra l  P u b l i c  Debt S t a t u t e  by i n c l u d i n g  i n t e r e s t  ea rned  on 

f e d e r a l  o b l i g a t i o n s  i n  t h e  t a x  base.4 I n  G a r f i e l d  - T r u s t  --  Co. v. 

D i r e c t o r ,  - -- Div .  - o f  -- T a x a t i o n ,  508 A.2d 1104  (N. J.  1986)  a p p e a l  - 

d i smi s sed ,  U.S. , 107 S.Ct. 390, L.Ed.2d (1986) 

t h e  Court  h e l d  t h a t  a  c o r p o r a t e  b u s i n e s s  t a x  computed by adding 

p r e s c r i b e d  pe r cen t ages  o f  b o t h  a  n e t  w o r t h  t a x  ba se  (which 

i n c l u d e s  t h e  f a c e  v a l u e  o f  f e d e r a l  o b l i g a t i o n s )  and a n  e n t i r e  

n e t  income t a x  base  (which i n c l u d e s ,  l i k e  t h e  t a x  sub  j u d i c e ,  

i n t e r e s t  e a rned  on f e d e r a l  o b l i g a t i o n s )  was n o t  a d i r e c t  t a x  upon 

D i s m i s s a l  b y  t h e  U n i t e d  S t a t e s  Supreme C o u r t  o f  a n  a p p e a l  f o r  
want of a s u b s t a n t i a l  f e d e r a l  q u e s t i o n  c o n s t i t u t e s  an 
a d j u d i c a t i o n  on t h e  m e r i t s  o f  t h e  c a s e  and concomi t an t l y  b ind ing  - 
preceden t  f o r  a l l  c o u r t s .  Hicks v. Miranda, 422 U.S. 332, 95 
S.Ct.  2281,  45  L.Ed.2d 223 0 T ) ; s t a t e  v .  B a l e s ,  343 So.2d 9  --- - --- 
( F l a .  1977) .  



a  co rpo ra t ion ' s  n e t  worth o r  n e t  income b u t  r a t h e r  was a  
\ --- 

f r a n c h i s e  t a x  and t h e r e f o r e  d i d  n o t  v i o l a t e  t h e  Federa l  P u b l i c  

Debt S t a t u t e  by i n c l u d i n g  f e d e r a l  o b l i g a t i o n s  o r  i n t e r e s t  earned 

on t h e  o b l i g a t i o n s  i n  t h e  r e s p e c t i v e  t a x  bases .  -! 

The t a x  i n  G a r f i e l d  T r u s t  i s  l e g a l l y  i n d i s t i n g u i s h a b l e  

from t h e  t a x  b e f o r e  t h i s  Court. Like F l o r i d a ' s  t a x ,  t h e  net 

income b a s e  was d e f i n e d  t o  be  t h e  amount o f  t a x a b l e  income 

r epo r t ed  f o r  f e d e r a l  income t a x  purposes.5 Like F l o r i d a ,  i n  

c l a s s i c  f r a n c h i s e  o r  p r i v i l e g e  t a x  terms,  t h e  t a x  was imposed 

a n n u a l l y  "for  t h e  p r i v i l e g e  of hav ing  o r  e x e r c i s i n g  i t s  co rpo ra t e  

f r a n c h i s e  i n  t h i s  S t a t e ,  o r  f o r  t h e  p r i v i l e g e  of doing bus ines s ,  

employing o r  owning c a p i t a l  o r  p roper ty ,  o r  main ta in ing  an 

o f f i c e ,  i n  t h i s  State."  

The G a r f i e l d  - Trus t  ca se  p r e s e n t s  v e r y  c o n t r o l l i n g  and 

important  precedent.6 It r e p r e s e n t s  app rova l  by t h e  United 

It i s  important  t o  no te  t h a t  t h e  t a x  i s ,  l i k e  F l o r i d a ' s ,  
measured by t h e  current yea r ' s  co rpo ra t e  income. For reasons  
u n c l e a r ,  t h e  D i s t r i c t  Court found t h e  f a c t  t h a t  F l o r i d a ' s  t a x  was 
no t  measured by t h e  preceding yea r ' s  co rpo ra t e  income f a t a l  t o  
t h e  v a l i d i t y  of t h e  tax .  The i s s u e  regard ing  c u r r e n t  vs.  
preceding yea r ' s  income w i l l  be more thoroughly  d i scussed  l a t e r  
i n  t h i s  Br ie f .  

Two Not ices  of Supplemental  Author i ty  were f i l e d  by t h e  
A p p e l l a n t s  i n  t h e  D i s t r i c t  Court regard ing  t h i s  case.  The f i r s t  
Notice was f i l e d  on September 11, 1986 when t h e  New J e r s e y  
Supreme Court ,  i n  a  comprehensive op in ion  r epo r t ed  a t  508 A.2d 
1104, a f f i rmed t h e  Tax Court and lower appe l  l a t e  c o u r t  d e c i s i o n s  



Sta t e s  Supreme Court of a  s t a t e  tax on corporations which 

includes i n  the  computation - not only the net  income from federa l  -- 

obl igat ions  ----- but a l s o  the face va lue  of those obl igat ions .  It 

represents  approval by the United S t a t e s  Supreme Court of a tax 

so s t r i k i n g l y  s i m i l i a r  t h a t  the  only  fundamental d i f ference  

between t h e  New J e r s e y  t a x  and the  F l o r i d a  t a x  i s  t h a t  F l o r i d a  

does not include the  face value  of federa l  ob l iga t ions  (net 

worth) i n  computation of the tax. Moreover, the i ssue  before the 

Court was p rec i s e ly  the  same issue before t h i s  Court: whether a  

p a r t i c u l a r  corporate tax measured by current net income 

cons t i tu tes  a  d i r e c t  tax  on income o r  a  nonproperty franchise tax 

f o r  purposes of the Federal Public  Debt Sta tu te .  I f  the tax i s  

a  d i r e c t  t ax  on income (i.e., a  property tax)  then i t  v i o l a t e s  

the f ede ra l  s t a t u t e  by including f ede ra l  ob l iga t ions  i n  i t s  

measure. I f  the  tax  i s  a  "franchise tax" or  "another nonproperty 

tax" (i.e., an excise o r  p r i v i l e g e  tax) then i t  f a l l s  within the 

cont 'd .  
upholding the  tax. The second Notice was f i l e d  on December 19 ,  
1986, when the United S ta tes  Supreme Court dismissed the  appeal 
fo r  want of a  subs t an t i a l  f edera l  question. The Notices were 
f i l e d  because the S t a t e  had r e l i e d  on Garf ie ld  Trust i n  the  t r i a l  
cour t ,  in  the  b r i e f  and a t  o r a l  argument in  the  D i s t r i c t  Court. 
I n sp i t e  of two (2) Notices, the D i s t r i c t  Court made no mention of 
~ a r f i e l d  Trust i n  i t s  decision. The Garf ie ld  Trust case i s  
included i n  the Appendix t o  t h i s  ~ r i e m = 2 0 ) .  



purview of  t h e  excep t i on  t o  t h e  f e d e r a l  s t a t u t e  and f e d e r a l  

o b l i g a t i o n s  (and i n t e r e s t  ea rned  on t h o s e  o b l i g a t i o n s )  may be 

i n c l u d e d  i n  t h e  computa t ion  o r  measure of  t h e  t a x .  Secondly ,  t h e  

c a s e  i s  impor tan t  because  it r e a f f i r m e d  t h e  v i t a l i t y  o f  a  l i n e  o f  

c a s e s  which h a v e  recogn ized  t h e  d i f f e r e n c e  between a  d i r e c t  t a x  

on income and a  f r a n c h i s e  o r  e x c i s e  t a x  imposed f o r  a  g r a n t e d  

p r i v i l e g e  such a s  o p e r a t i o n  i n  c o r p o r a t e  form.7 For purposes  of  

t h e  F e d e r a l  P u b l i c  Debt S t a t u t e  t h e  d i f f e r e n c e  i s  v e r y  impor tan t  

f o r  i t  de te rmines  whether  f e d e r a l  o b l i g a t i o n s  and /o r  i n t e r e s t  

ea rned  on t h o s e  o b l i g a t i o n s  may p r o p e r l y  b e  i n c l u d e d  i n  

computat ion of a  p a r t i c u l a r  s t a t e  t ax .  

Another  c a s e  o f  c o n t r o l  1 i n g  p r eceden t  ignored  by t h e  

D i s t r i c t  Court  i s  Reuben - L. Anderson-Cherne v. 
7 

Com'r. - of  

T a x a t i o n ,  -- 226 N.W.2d 611 (Minn. 1975)  a m e a l  d i s m i s s e d  423 U.S. - -- ---- 
886 (1975) wherein i t  was h e l d  t h a t  t h e  annua l  e x c i s e  t a x  imposed 

on c o r p o r a t i o n s  f o r  c e r t a i n  p r i v i l e g e s  (such a s  e x i s t i n g  a s  a  

c o r p o r a t i o n  o r  t r a n s a c t i n g  b u s i n e s s  i n  c o r p o r a t e  form du r ing  any 

U n f o r t u n a t e l y  t h e  D i s t r i c t  Cour t ' s  d e c i s i o n  d i d  n o t  r e cogn i ze  
t h e  d i f f e r e n c e  and i n  f a c t  found t h e  t a x  a t  i s s u e  t o  be  both. On 
page 4 of i t s  d e c i s i o n  t h e  D i s t r i c t  Court  s t a t e d  t h a t  t h e  t a x e s  
imposed by Chapter  220, -- F l a .  S t a t . ,  "a re  l e v i e d  upon c o r p o r a t i o n s  
f o r  t h e  p r i v i l e g e  of  doing b u s i n e s s  i n  t h e  s t a t e . "  From t h a t  
p o i n t  t h e  Court  shou ld  h a v e  a f f i rmed  t h e  t r i a l  c o u r t  i n  f i n d i n g  
t h e  t a x  t o  be  "a c l a s s i c  f r a n c h i s e  t a x ,  i.e., a n  e x c i s e  o r  
p r i v i l e g e  t a x  imposed on a  c o r p o r a t i o n  o r  a r t i f i c i a l  e n t i t y  f o r  
t h e  privilege of  do ing  b u s i n e s s  i n  c o r p o r a t e  o r  a r t i f i c i a l  



p a r t  o f  i t s  t a x a b l e  y e a r )  measured by n e t  income f o r  t h e  t a x a b l e  

y e a r  f o r  which t h e  t a x  i s  imposed (i.e., current net income) w a s  

no t  an income o r  p rope r ty  t a x  bu t  r a t h e r  a  f r a n c h i s e  tax .  Thus, 

income from i n t e r e s t  on f e d e r a l  s e c u r i t i e s  was i n c l u d i b l e  i n  t h e  

n e t  income of a  c o r p o r a t i o n  f o r  t h e  purpose of determining t h e  

amount of t a x  due. Again, A p p e l l a n t s  wish t o  emphasize t h a t  t h e  

t a x  was measured by t h e  current n e t  income of t h e  c o r p o r a t i o n  and 

t h e  t a x  w a s  upheld .  8 

I n  Werner Machine Co. v. D i r e c t o r  of Div. of  Taxat ion,  350 - -- --- 

U.S. 492,  76 S.Ct. 534, 100  L.Ed. 634 (1956) t h e  Supreme C o u r t  

considered whether t h e  New J e r s e y  c o r p o r a t e  t a x  which imposed "an 

annual  f r a n c h i s e  t a x  . . . f o r  t h e  p r i v i l e g e  of hav ing  o r  

e x e r c i s i n g  i t s  c o r p o r a t e  f ranchise1 '  i n  t h e  s t a t e  v i o l a t e d  t h e  

Fede ra l  P u b l i c  Debt S t a t u t e .  The New J e r s e y  t a x  a t  t h a t  time was 

measured o n l y  by t h e  co rpo ra t ion ' s  c u r r e n t  "net worth'' and 

c o n t l d .  
c a p a c i t y  i n  t h e  s t a t e . "  (A-7) In s t ead ,  t h e  D i s t r i c t  Court looked 
t o  t h e  name g i v e n  Chapter 220, ( F l o r i d a  Income Tax Code) and on 
t h e  next  page d e c l a r e s  t h e  t a x  t o  a l s o  be an income tax.  Not 
o n l y  i s  t h i s  s i m p l i s t i c  and a  c o n t r a d i c t i o n  i n  terms,  i t  i s  
wrong. The t a x  cannot be  both.  

This  i n v o l v e d  another  d i s m i s s a l  of an appea l  by t h e  United 
S t a t e s  Supreme Court f o r  want of a  s u b s t a n t i a l  f e d e r a l  ques t ion  
thus  c o n s t i t u t i n g  an a d j u d i c a t i o n  of t h e  m e r i t s  of t h e  case .  
See, sup ra  no te  4. The Reuben L. Anderson-Cherne ca se  i s  
7 Included i n  t h e  Appendix-1% Br i e f  (A 21-26). 



i nc luded  i n  t h e  n e t  worth base  t h e  f a c e  v a l u e  of  a l l  f e d e r a l  - -- 

and s t a t e  deb t  ~ b l i ~ a t i o n s . ~  I n  response t o  t h e  con ten t ion  t h a t  

t h e  t a x  was no t  i n  r e a l i t y  a  f r a n c h i s e  t a x ,  b u t  r a t h e r  i n  t h e  

n a t u r e  o f  a  d i r e c t  p r o p e r t y  t a x  on t h e  exempt f e d e r a l  

o b l i g a t i o n s ,  t h e  Court s t a t e d  a t  493-494, i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

Corporate  f r a n c h i s e s  g ran ted  by a  
S t a t e  c r e a t e  a relations hi^ which 
may l e g i t i m a t e l y  be made t h e  sub- 
j e c t  of t a x a t i o n ,  ( a u t h o r i t i e s  omi t ted)  
and t h e  s t a t u t e  e x p r e s s l y  d e c l a r e s  
t h i s  t o  be a  f r a n c h i s e  t a x .  
Moreover, t h e  Su reme Court of  New 

as,  --%- on ~ n  e  endenteZZmina t ion ,  
t i d e  f r a n c h i s e  
t ax .  " WhiletKsi.sTX O f c o  . not  
conc lus ive  h e r e ,  ( a u f h o r i t i e s  omit ted)  
we f i n d  no b a s i s  i n  t h i s  i n s t a n c e  f o r  --- 
not  a c c e v t i ~ e ~ t ~ c o u r t ' s  c o n -  

& 

elusion t h a t Y t h i s  t a x  i s  no t  i m ~ o s e d  
d i r e c t l y  on t h e r G r F  ~ d -  
c o r p o r a t i = . T a u t  w o r l t y  omit ted f- 
Appel lant  a rgues  f u r t h e r  t h a t  even i f  
t h i s  i s  a  f r a n c h i s e  t a x ,  it must f a l l  
because i t s  e f f e c t  i s  t h e  same a s  i f  
it had been imposed d i r e c t l y  on t h e  
tax-exempt f e d e r a l  s e c u r i t i e s .  S ince  
t h e  t a x  remains t h e  same whatever t h e  
c h a r a c t e r  of t h e  c o r p o r a t e  a s s e t s  may 
be ,  no c la im can be s u s t a i n e d  t h a t  t h i s  
t a x i n g  s t a t u t e  d i s c r i m i n a t e s  a g a i n s t  
t h e  f e d e r a l  o b l i g a t i o n s .  And s i n c e  
t h i s  i s  a t a x  on t h e  c o r  o r a t e f r a n c h i s e ,  --- 
it i s T a T i d  d e s ~ i t e  t I+- e  i n c  us ion  of 

The New J e r s e y  t a x  h a s  s i n c e  been amended t o  i n c l u d e  n o t  o n l y  
a c u r r e n t  n e t  w o r t h m e a s u r e  b u t  a l s o  a  c u r r e n t  n e t  income 
measure. I ts  v a l i d i t y  was a f f i rmed i n  G a r f i e l d  T r u s t ,  supra .  



f e d e r a l  bonds i n  t h e  de te rmina t ion  of  
n e t  w o r t h . h S  Court has  c o n s i s t e ~ l  
~ e ~ n c ~  t a x e s  E Z s E F E T t T S  - -L - 
v a r d s t i c k  which inc ludes  t a x - e x e m ~ t  income 
o r  p r o p e r t y ,  even thou h  a  p a r t  of  t h e  - 
economic i m  a F E T f d a i i  b F s Z X  + -- -- 
t o  b e a r  i n  l r e c t l v  uDon suc  Income o r  -- L 

r o p e r t y .  See,  e l g . ,  ~ o c i e t y ~ a ~ n g s  c. C o i t e  (US) 6  W a l l  594. 1 8  L.ed 897: - 7 

Provident  I n s t i t u t i o n  v .  ~ a s s a c h u s e t t s  
(US) 6  Wall 611, 18 L. ed 907; Hamilton 
Mfg. Co. v .  Massachuset ts  (US) 6  Wall 
632, 18 L.ed 904; Home I n s .  Co. v .  New 
York, 134 US 594, 33 L.ed 1025, 10 S.Ct. 
593, s u p r a ;  Educat ional  Films Corp. v .  
Ward, 282 US 379, 75 L.ed 400, 51 S.Ct. 
170, 7 1  ALR 1226, s u p r a ;  P a c i f i c  Co. v .  
Johnson, 285 US 480, 76 L.Ed. 893, 52 
S.Ct. 424, sup ra .  ( e . s . )  

I n  1983 t h e  United S t a t e s  Supreme Court r ea f f i rmed  t h e  

ho ld ing  i n  Werner Machine l e a v i n g  no doubt t h a t  f e d e r a l  

o b l i g a t i o n s  may be  cons idered  and inc luded ,  d i r e c t l y  o r  

i n d i r e c t l y ,  i n  t h e  computation of c e r t a i n  taxes .  I n  American 

Bank & T r u s t  Co. v .  D a l l a s  County,  463 U.S. 855,  103  S.Ct. 3369, - - -- - - ---- - 

77 L.Ed. 2d 1072 (1983), t h e  Court considered t h e  v a l i d i t y  of a  

Texas t a x  on bank s h a r e s ,  a  p r o p e r t y  t a x ,  i n  l i g h t  of t h e  1959 

amendment t o  $3124 which added t h e  s p e c i f i c  except ions  t o  t h e  t a x  

exemption s t a t u t e .  I n  looking a t  t h e  1959 amendment, t h e  Supreme 

Court s t a t e d :  



P r i o r  t o  t h e  1959 amendment, f r a n c h i s e  
and e s t a t e  and i n h e r i t a n c e  t a x e s  measured 
by t h e  va lue  of f e d e r a l  o b l i g a t i o n s ,  l i k e  
bank sha re s  t a x e s .  were u ~ h e l d  on t h e  
theory  t h a t  t h e  t i x  was l i v i e d  on t h e  
f r a n c h i s e  o r  t h e  t r a n s f e r  of  p rope r ty ,  
r a t h e r  t han  on t h e  owners hi^ i n t e r e s t  
i n  t h e  f e d e r a l  s e c u r i t i e s  themselves . 
By e x p r e s s l y  exempting f r a n c h i s e  and 
e s t a t e  and i n h e r i t e n c e  t axes  from t h e  
amended 93701, Congress manifes ted i t s  
awareness t h a t  t h e  new language would 
broaden s i g n i f i c a n t l y  t h e  p r o h i b i t  ion  
a s  it had been construed by t h e  c o u r t s .  
Congress must have be l i eved  t h a t  f r a n c h i s e  -- 
and e s t a t e  and i n h e r i t a n c e  t a x e s  r e a u i r e d  - m e m l G t  ions  -- t o  "be consldere'd 
d i r e c t l y .  o r  i n d i r e c t l y .  i n  t h e  c o m ~ u t a t i o n  - -- 
o t  t h e  t a x ~  otherwise;  t h e  s e c i f i c  -- 
exem t i m o r  t h e s e  t a x e ~ w h e  been 
& s r .  . (X m . n 3 r  

Congress has  s p e c i f i c a l l y  provided t h a t  f e d e r a l  o b l i g a t i o n s  and 

i n t e r e s t  earned on f e d e r a l  o b l i g a t i o n s  may be cons idered  and 

inc luded  i n  computing a "nondiscr iminatory f r a n c h i s e  t a x  o r  

ano ther  nonproperty t a x  i n s t e a d  of a f r a n c h i s e  t a x ,  imposed on a 

corporat ion."  Moreover, t h e  United S t a t e s  Supreme Court h a s  

t w i c e  uphe ld  c o r p o r a t e  t a x e s  which, s i m i l a r  t o  t h e  t a x  sub  

jud ice ,  u t i l i z e d  a c u r r e n t  n e t  income measure f o r  computing t h e  

tax. S e e , G a r f i e l d  - Trus t  -- Co. v. D i r e c t o r ,  Div. of Taxation,  -- 

supra ;  Reuben L. Anderson-Cherne v. Com'r. of  Taxat ion,  supra .  - - - 

(A 11-26) I n  bo th  t h e s e  ca ses  t h e  t a x e s  i nc luded  i n t e r e s t  earned 

on f e d e r a l  o b l  i g a t i o n s  i n  t h e  c u r r e n t  "net income" base.  



Cont ra ry  t o  t h e  D i s t r i c t  Cour t ' s  r a t i o n a l e  i n  s t r i k i n g  down t h e  

t a x ,  t h e  S t a t e  i s  n o t  a t t e m p t i n g  t o  accompl i sh  i n d i r e c t l y  t h a t  

which i t  canno t  a c c o m p l i s h  d i r e c t l y .  Congress h a s  s p e c i f  i c a l  l y  

g i v e n  t h e  S t a t e s  p e r m i s s i o n  t o  impose c e r t a i n  t a x e s  on 

c o r p o r a t i o n s  a n d  t o  i n c l u d e  i n  t h o s e  t a x e s  f e d e r a l  o b l i g a t i o n s  

and i n t e r e s t  ea rned  on t h o s e  o b l i g a t i o n s .  F l o r i d a  h a s  s i m p l y  

t a k e n  t h e  cue and  imposed such a  t a x .  

I n  a d d i t i o n  t o  t h e  a b o v e ,  o t h e r  s t a t e  Supreme C o u r t s  h a v e  

u p h e l d  t a x e s  measured by "net  income" which i n c l u d e  i n t e r e s t  

ea rned  from f e d e r a l  o b l i g a t i o n s  i n  t h e  b a s e  as a nonproper ty  o r  

f r a n c h i s e  t a x  imposed on a  c o r p o r a t i o n .  I n  Schwinden - v.  

B u r l i n g t o n  Nor thern ,  691 P.2d 1351 (Mont. 1984) t h e  Montana 

Supreme Court  r e s u r r e c t e d  and  u p h e l d  a Montana c o r p o r a t i o n  

l i c e n s e  t a x  which imposed a t a x  measured by c e r t a i n  p e r c e n t a g e s  

of n e t  income f o r  t h e  p r e c e d i n g  t a x a b l e  y e a r .  The t a x  w a s  

imposed " f o r  t h e  p r i v i l e g e  o f  c a r r y i n g  on b u s i n e s s  i n  t h i s  

S ta te ."  The Court  found t h e  t a x  t o  be  a n o n d i s c r i m i n a t o r y  

f r a n c h i s e  t a x  which d i d  n o t  v i o l a t e  f e d e r a l  law e v e n  though,  i n  

computing t h e  t a x ,  i n t e r e s t  income from f e d e r a l  o b l i g a t i o n s  w a s  

i n c l u d e d  i n  computing t h e  t a x .  

I n  N a t i o n a l  Bank o f  A l a s k a  v .  S t a t e ,  Dept. o f  Revenue, 642 ----- - 

P.2d 811 (Alaska ,  1982) t h e  A l a s k a  Supreme Cour t  c o n s i d e r e d  t h e  



v a l i d i t y  of a  business  l i c e n s e  t a x  o r  t a x  on banks which provided 

t h a t  t h e  t a x  l i a b i l i t y  f o r  each  bank was s e v e n  (7) p e r c e n t  o f  i t s  

I I n e t  income" f o r  the  cu r ren t  t axab le  year. Net income included 

i n t e r e s t  earned on f e d e r a l  ob l iga t ion .  The t a x  was found not  t o  

v i o l a t e  t h e  Federal  Pub l i c  Debt S ta tu te .  

In  Connecticut - -  Bank & Trust  Co. v. Tax Commissioner, 423 --- 

A.2d 883 (Conn. 1979) t h e  Connecticut Supreme Court considered 

t h e  v a l i d i t y  of a  corporate  business  t a x  on banks "measured by 

t h e  e n t i r e  n e t  income . . . rece ived  by such corpora t ion  o r  

a s s o c i a t i o n  from business  t r ansac ted  during t h e  income year. I I 

I n t e r e s t  earned on f e d e r a l  o b l i g a t i o n s  was included i n  t h e  

d e f i n i t i o n  of ne t  income. The t a x  was imposed f o r  the  " p r i v i l e g e  

o f  c a r r y i n g  on o r  doing  b u s i n e s s  . . . w i t h i n  t h e  s t a t e . "  Id .  a t  - 

884. The Court noted t h a t  t h e  t a x  was: 

. . . i n  t h e  na ture  of an excise  t a x  lev ied  
aga ins t  domestic and fore ign  corporat ions 
a l i k e  f o r  t h e  p r i v i l e g e  of doing business 
i n  a  corpora te  capaci ty  within t h i s  s t a t e .  
( c i t a t i o n s  omitted) It i s  not  a  d i r e c t  
t a x  upon the  a l loca ted  income of t h e  
corporat ion i n  a  given year but a  t a x  
f o r  the  p r i v i l e g e  of exe rc i s ing  i t s  
f ranchise  wi th in  tE s t a t e  "measured 
the  e n t i r e  ne t  income . . . received by - 
such corpora t ion  . . . from business  
t r ansac ted  wi th in  the  s t a t e  during t h e  . . . . " (citations o m m e d )  (e . s  .) 



The Court recognized t he  d i s t i n c t i o n  between a property tax  

(i.e., a  t ax  l a i d  d i r e c t l y  on governmental i n s t rumen ta l i t i e s  o r  

income derived from them) and a nonproperty o r  excise  tax  imposed 

upon corporate franchises f o r  c e r t a i n  p r i v i l e g e s  (even though the  

corporate property o r  income which i s  t he  measure of t he  t ax  

embraces t ax  exempt s e c u r i t i e s  o r  t h e i r  income.) The Court found 

the  t ax  t o  be a  nondiscriminatory nonproperty o r  excise  t ax  on a 

corporation within the  exception i n  the  Federal Publ ic  Debt 

Sta tu te .  A s  such, i n t e r e s t  earned on f ede ra l  ob l iga t ions  was 

proper ly  i n c l u d i b l e  i n  the  t ax  base so long a s  i n t e r e s t  earned on 

s t a t e  and l o c a l  ob l iga t ions  was a l s o  included. 

Of a 1  1 t h e  c a s e s  c i t e d  so  f a r  i n  t h i s  B r i e f  o n l y  one (1) of  

the  s t a t e  taxes analyzed was measured by the  preceding year 's  

corporate income, to-wit :  Montana. The r e s t  of the  a u t h o r i t i e s ,  

including the two cases reviewed by the United States Supreme 

Court, concern taxes measured by the  current  year 's  corporate 

income. Yet, the  D i s t r i c t  Court found the  f a c t  t h a t  the  Florida 

t ax  was measured by the  current  year 's  corporate  income f a t a l  t o  

the  v a l i d i t y  of the  tax. The S t a t e  r e s p e c t f u l l y  submits t h a t  use 

of the  current  year 's  corporate  income i s  a  more prec ise  measure 

f o r  t h i s  t a x  because i t  i s  more d i r e c t l y  r e l a t e d  t o  t he  pe r iod  i n  

which the  p r i v i l e g e  t r igger ing  imposition of the  t ax  i s  



exerc i sed .  Using t h e  c u r r e n t  yea r ' s  co rpo ra t e  income more 

p r e c i s e l y  measures t h e  v a l u e  of t h e  p r i v i l e g e  o r  f r a n c h i s e  f o r  

t h e  per iod  f o r  which t h e  t a x  i s  imposed. The advantage t o  us ing  

a  c u r r e n t  measure i s  t h a t  t h e  r e s u l t a n t  t a x  burden more c l o s e l y  

resembles  t h e  a c t u a l  amount of p r i v i l e g e  enjoyed dur ing  t h e  t a x  

per iod.  It i s  no t  o n l y  more e q u i t a b l e ,  it i s  t h e  more modern way 

of c a l c u l a t i n g  t h e  tax.  The use  of a  preceding yea r ' s  c o r p o r a t e  

income i s  an anachronism from pre-computer days. For purposes of 

t h e  Federa l  P u b l i c  Debt S t a t u t e  i t  i s  a  meaningless d i s t i n c t i o n .  



B. Analysis of t h e  l e g i s l a t i v e  h i s t o r y  
and a  reading of t h e  face  of t h e  s t a t u t e  
evince a  c l e a r  expression of i n t e n t  t o  
impose a  f ranchise  t ax  o r  another  nonproperty 
t a x  ( i . e . ,  an exc i se  o r  p r i v i l e g e  t a x )  on 
on banks and savings a s s o c i a t i o n s .  

I n i t i a l l y ,  Appel lan ts  wish t o  emphasize t h a t  i t  i s  a  

fundamental r u l e  of cons t ruc t ion  t h a t  a  s t a t u t e  be construed i n  

such a  way so a s  t o  e f f e c t u a t e  t h e  l e g i s l a t i v e  i n t e n t  and t h a t  

a l l  doubts a s  t o  the  v a l i d i t y  of a  s t a t u t e  be r e so lved  i n  f avor  

of i t s  v a l i d i t y ,  McKibben -- v. Mallory,  293 So.2d 48 (Fla.  1974); 

t h a t  t h e  l e g i s l a t i v e  i n t e n t  i s  t h e  po le  s t a r  by which cour t s  must 

be guided i n  construing a  s t a t u t e  and t h a t  such i n t e n t  must be 

given e f f e c t .  -- Ervin  - v. Peninsular  Telephone Co., 53 So.2d 647 

(Fla.  1951). It i s  a l s o  a  fundamental r u l e  of c o n s t i t u t i o n a l  law 

f requen t ly  c i t e d  by t h i s  Court t h a t  a c t s  of t h e  L e g i s l a t u r e  a r e  

presumed t o  be v a l i d ,  and t h a t  t h e  cour t s  should indulge every  

presumption i n  f avor  of t h e  c o n s t i t u t i o n a l  v a l i d i t y  of a  

chal lenged s t a t u t e .  Eastern A i r l i n e s ,  -- Inc. v. Dept. - of Revenue, 

455 So.2d 311 (Fla.  1984); J u s t  Valuat ion & Taxation League, Inc. -- - 
v. Simpson, 209 So.2d 229 ( F l a .  1968);  Gaulden v. K i r k ,  47 So.2d - - --- - -- 
567 (Fla.  1950). The S t a t e  very r e s p e c t f u l l y  submits t h a t  t h e  

D i s t r i c t  Court did not  accord t h e  taxing s t a t u t e  before t h i s  

Court t h e  b e n e f i t  of any of these  gu ide l ines .  



The d e c i s i o n  of t h e  D i s t r i c t  Court s imply d i s r e g a r d s  t h e  

s t a t u t o r y  language and l e g i s l a t i v e  i n t e n t  expressed i n  P a r t  V I I ,  

Ch. 220, -- F l a .  - S t a t .  I n s t ead  of paying heed t o  t h e  o p e r a t i v e  

language of  t h e  t ax ing  s t a t u t e  and t h e  expressed l e g i s l a t i v e  

f i n d i n g s  and d e c l a r a t i o n s  of i n t e n t ,  t h e  D i s t r i c t  Court o n l y  

looked t o  t h e  "measure" of t h e  t a x  and t h e  Chapter ' s  name 

( i . . ,  F l o r i d a  Income Tax Code) and then r e c h a r a c t e r i z e d  t h e  t a x  

from a n o n p r o p e r t y  p r i v i l e g e  t a x  t o  a  d i r e c t  p r o p e r t y  t a x  on a 

bank's income. lo This  f i n d i n g  and r e c h a r a c t e r i z a t i o n  i s  b e r e f t  of 

any mer i t  and confuses  t h e  measure of  t h e  t a x  wi th  t h e  inc idence  

o r  p r i v i l e g e s  t r i g g e r i n g  t h e  tax.  I n  a d d i t i o n  t o  ignor ing  t h e  

l e g i s l a t i v e  i n t e n t  and s t a t u t o r y  language,  t h e  D i s t r i c t  Court 

gave no defe rence  t o  c o n t r o l  l i n g  l e g a l  precedent  regard ing  t h e  

d i s t i n c t i o n  between a  p rope r ty  t a x  and a  nonproperty t a x .  

There can be no doubt t h a t  t h e  L e g i s l a t u r e  in tended t o  

impose and i n  f a c t  d i d  impose a  nonproper ty  t a x  (i.e., a n  

lo  The mere f a c t  t h a t  t h e  t a x  i s  p l a c e d  i n  what i s  r e f e r r e d  
t o  as t h e  F l o r i d a  Income Tax Code does  n o t  make t h e  t a x  an 
income. A d d i t i o n a l l y ,  s e e ,  3220.52, -- F l a .  S t a t . ,  wherein t h e  
L e g i s l a t u r e  specifical ly?tated t h a t :  

[no]  i n f e r e n c e ,  i m p l i c a t i o n ,  o r  presumption 
of l e g i s l a t i v e  c o n s t r u c t i o n  s h a l l  be drawn 
o r  made by reason of t h e  l o c a t i o n  o r  grouping 
of any p a r t i c u l a r  s e c t i o n s  o r  p rov i s ions  of 
t h i s  code,  nor  s h a l l  any c a p t i o n  be g iven  any 
l e g a l  e f f e c t .  



e x c i s e  o r  p r i v i l e g e  t a x )  on banks and s av ings  i n s t i t u t i o n s  

do ing  b u s i n e s s  i n  F l o r i d a .  P a r t  V I I  s e t t i n g  f o r t h  S p e c i a l  R u l e s  

R e l a t i n g  t o  Bank Taxa t ion  became p a r t  o f  Chapter  220, by 98, 

Chapter  72-278, Laws o f  F l o r i d a .  The L e g i s l a t u r e  made t h e  

fo l lowing  f i n d i n g s  and d e c l a r a t i o n s  o f  i n t e n t :  

L e g i s l a t i v e  F ind ings  and D e c l a r a t i o n s  o f  I n t e n t .  - 
It i s  hereby  d e c l a r e d :  

(1 )  t h a t  banks a r e  governed by s p e c i a l  and unique 
s t a t u t o r y  r u l e s  under  t h e  laws o f  t h e  United S t a t e s ,  
a s  a  r e s u l t  of  which t h e  S t a t e  of  F l o r i d a  i s  
p r o h i b i t e d  from imposing t h e  same t a x e s  on banks 
a s  a r e  imposed on o t h e r  b u s i n e s s  e n t e r p r i s e s  i n  
t h e  s t a t e ;  

(2 )  t h a t  s o  long  a s  f e d e r a l  law p r e v e n t s  t h e  S t a t e  
o f  F l o r i d a  from i n c l u d i n g  banks i n  t h e  g e n e r a l  
scheme of  t a x a t i o n  e s t a b l i s h e d  by t h e  l e g i s l a t u r e  
from t i m e  t o  t i m e ,  i t  w i l l  b e  e q u i t a b l y  nece s sa ry  
t o  impose s p e c i a l  t a x e s  on banks doing b u s i n e s s  i n  
t h e  s t a t e ;  

( 3 )  t h a t  t h e  p r i v i l e g e s ,  r i g h t s ,  immunit ies  and 
p r e r o g a t i v e s  c o n f e r r e d  by l a w  on banks do ing  
b u s i n e s s  i n  t h i s  s t a t e  a r e  unique and v a l u a b l e  
r i g h t s ;  

(4)  t h a t  t h e  most a  r o  r i a t e  and e q u i t a b l e  
form o f a z i w h i c  can be  i m  osed on banks -- *p 
i s  a non- rocfranchiseTax a s  d e s c r i b e d  
G ~ h a t m o d e ~ n i t e d  S t a t e s  
n l ~ S h 2 ~ n o w  31 U . S T C X I ~ ~ W  - 
measured & a c t u a l  n e t  income; and 

(5) t h a t  t h e  t a x  imposed by t h i s  P a r t  Seven 
s h a l l  b e  i n  l i e u  o f  a l l  o t h e r  t a x e s  imposed by t h i s  
s t a t e  on banks i f  and t o  t h e  e x t e n t  t h a t  f e d e r a l  
law i s  cons t rued  t o  l i m i t  t h e  t y p e s  o f  t a x a t i o n  
which t h e  s t a t e  may c u m u l a t i v e l y  impose. (e.s.) 



The L e g i s l a t u r e  recognized t h a t  t h e  p r i v i l e g e s ,  r i g h t s ,  

immunities, and p re roga t ives  conferred by law on banks doing 

business  i n  t h i s  s t a t e  a r e  very unique and v a l u a b l e  r i g h t s .  In  

addi t ion ,  the  L e g i s l a t u r e  acknowledged t h a t  banks a r e  governed by 

s p e c i a l  and unique f e d e r a l  r u l e s  and t h a t  i t  was faced with t h e  

dilemma of f ind ing  an e q u i t a b l e  method which would e f f e c t i v e l y  

t a x  f i n a n c i a l  i n s t i t u t i o n s  engaged i n  business  within the  s t a t e  t o  - 

t r u l  r e f l e c t  such i n s t i t u t i o n s '  f i s c a l  r e s p o n s i b i l i t i e s  t o  t h e  Y-- 

s t a t e  and t o  i t s  £ e l  low c i t i z e n s .  There i s  no c l e a r e r  evidence 

of t h e  co r rec tness  of these  f indings  and d e c l a r a t i o n s  than t h e  

f a c t  t h a t  t h e  Appel lees '  l i a b i l i t y  f o r  t h e  t a x  years  a t  i s sue  

would be reduced t o  l e s s  than 1% of t h e i r  o r i g i n a l  t a x  l i a b i l i t y .  

Removal from t h e  t a x  base of i n t e r e s t  from f e d e r a l  o b l i g a t i o n s  

would be a  v i r t u a l  emasculation of t h e  corporate  t ax  on banks. 

The Leg i s l a tu re  concluded t h a t  t h e  most appropr ia te  and e q u i t a b l e  

form of t axa t ion  would be a  nonproperty f r anch i se  t a x  a s  

described i n  t h e  Federal  Pub l i c  Debt S t a t u t e ,  31 U.S.C. $3124. 

It  was with t h a t  i n  i t s  c o l l e c t i v e  mind t h a t  t h e  L e g i s l a t u r e  

fashioned t h e  t a x  sub judice.  Succinc t ly ,  t h e  S t a t e  sought t o  do 

only  t h a t  which Congress permitted by t h e  express  exception t o  

the  Federal  Publ ic  Debt S t a t u t e .  

In  add i t ion  t o  the  a f o r e c i t e d  l e g i s l a t i v e  f ind ings ,  t h e  



opera t ive  words of the  tax ing  s t a t u t e  c l e a r l y  evince  the  

imposit ion of a  nonproperty o r  f ranchise  t a x  (i.e., a n  excise  o r  

p r i v i l e g e  tax) .  Sect ion 220.02, -- Fla .  - Sta t . ,  which pursuant t o  

t h e  provis ions  of $220.64, a p p l i e s  t o  the  f ranchise  t a x  imposed by 

Par t  V I I ,  s p e c i f i c a l l y  s t a t e s :  

(1) It  i s  t h e  i n t e n t  of t h e  Leg i s l a tu re  
i n  enact ing  t h i s  code t o  impose-a - -  t a x  
upon a l l  corpora t ions ,  organizations, 
a s s o c i a t i o n s .  and o the r  a r t i f i c i a l  e n t i t i e s  
which der ive  from t h i s  s t a t e  o r  from any 
o t  e r  ' u r i s d i c t i o n  permanent a n d i n h e r e n t  -\- a t t r i b u t e s  not i n  e r e n t  -- i n  o r  a v a i l a b l e  
t o  n a t u r a l  persons,  such a s  perpe tua l  l i f e ,  - 
t r a n s f e r a b l e  ownership represented by shares  
o r  c e r t i f i c a t e s ,  and l imi ted  l i a b i l i t y  f o r  
a l l  owners . . . . It i s  t h e  i n t e n t  of the  
Leg i s l a tu re  t o  s u b j ~ t T u c h c o r p o r a t ~ ~ n d  
o ther  e n t i t i e s  t o  t axa t ion  hereunder or the -- r i v i l m o a u c t  ing business , derlvln 
%come. orex i s t ine  within this  state .  . ? . 
(2) It  i s  the  i n t e n t  of t h e  Leg i s l a tu re  
t h a t  t h e  t a x  lev ied  by t h i s  code be construed 
t o  be an excise or r i v i l e  e tax measured 3 
net income ------ and that suc v- t a x  not  be deemed 
o r  construed t o  be a  proper ty  t a x  o r  a  t a x  - 
on property o r a t a x  measured bvthe va lue  

A s  ev idenced  by t h e  above  l anguage ,  t h e  t a x  a t  i s s u e  i s  imposed 

upon a l l  corporat ions and o the r  a r t i f i c i a l  e n t i t i e s  f o r  t h e  

pr iv i l ege  of doing business  i n  a  corpora te  o r  a r t i f i c i a l  capaci ty  

i n  t h i s  S t a t e .  The t a x  measures t h e  v a l u e  of  t h a t  p r i v i l e g e  by 

computing t h e  t a x  based upon t h e  n e t  income of t h e  corporat ion.  



The f a c t  t h a t  t h e  t a x  i s  measu red  by n e t  income d o e s  n o t  c o n v e r t  

t h e  t a x  i n t o  a  d i r e c t  t a x  on t h a t  income. The t a x  i s  on t h e  

e x e r c i s e  o f  c e r t a i n  p r i v i l e g e s ,  i.e., conduc t ing  b u s i n e s s ,  

d e r i v i n g  income, o r  e x i s t i n g  w i t h i n  t h i s  s t a t e  i n  a  c o r p o r a t e  o r  

a r t i f i c i a l  c a p a c i t y .  11 

This  Court  h a s  on numerous occa s ions  recogn ized  t h e  

d i f f e r e n c e  between a p r o p e r t y  t a x  and a nonproper ty  e x c i s e  o r  

f r a n c h i s e  t a x .  I n  Rut ledge  - v .  Chandler ,  445 So.2d 1007 

(F l a .  1983) t h i s  Cour t  h e l d  t h a t  t h e  s o - c a l l e d  " f l o o r  tax"  on 

F l o r i d a  d e a l e r s  o f  a l c o h o l i c  beverages  measured by t h e  amount o f  

a l c o h o l i c  beve rages  i n  i n v e n t o r y  was - no t  a  p r o p e r t y  t a x  on t h e  

i n v e n t o r y  b u t  r a t h e r  an  excise taxbased on the exercise of a 

privilege: t h e  p o s s e s s i o n  o f  a l c o h o l i c  beve rage  f o r  r e t a i l .  The 

p r i v i l e g e  w a s  s imply  measured by t h e  i nven to ry .  Th i s  Court  h e l d :  

Under C i t  o f  Deland and s e c t i o n  
1 9 2 . 0 0 d , ~ e c t i o n  1 7 ' s  f l o o r  t a x  i s  
n o t  a p r o p e r t y  t a x  because  i t  i s  n o t  

l1 The f a c t  t h a t  t h e  F l o r i d a  C o n s t i t u t i o n  was amended 
t o  a u t h o r i z e  a d i r e c t  c o r p o r a t e  income t a x  does  n o t  make t h e  t a x  
sub j u d i c e  a d i r e c t  t a x  on income nor  does i t  mean t h a t  t h e  F l o r i d a  
L e g i s l a t u r e  i n  f a c t  enac t ed  i n t o  law a  d i r e c t  income tax .  That  
amendment, however, does i n s u r e  t h a t  t h e  t a x  w i l l  p a s s  F l o r i d a  
c o n s t i t u t i o n a l  muster .  I f  a d i r e c t  p r o p e r t y  t a x  on a  
c o r p o r a t i o n ' s  income i s  p e r m i s s i b l e  under  t h e  F l o r i d a  
C o n s t i t u t i o n ,  t h e n  s u r e l y  a n  i n d i r e c t  nonproper ty  e x c i s e  o r  
f r a n c h i s e  t a x  measured by n e t  income i s  pe rmi s sab l e .  



l e v i e d  on va lue  a s se s sed  by a s s e s s o r s .  
Sec t ion  1 7  a l s o  a f f i r m a t i v e l y  s a t i s f i e s  
t h e  criteria for an excise tax. It i s  
imposed d i r e c t l y  by t h e  l e g i s l a t u r e ,  
wi thout  assessment ,  and i s  based on t h e  
e x e r c i s e  of a  p r i v i l e g e :  t h e  possess ion  
of a l c o h o l i c  beverage f o r  r e t a i l  s a l e .  
The e x e r c i s e  of t h i s  ~ r i v i l e e e  i s  
measured by t h e  amounk of a l r o h o l i c  
beverages i n  i nven to ry  on September 1 ,  - 
1983. In the past, this court has 
found a tax on a privilege, measured 
by inventory, to be an excise tax. 
smi th  v .   it- of  Miami, 160 F l a .  
3 7 X i 7 3 ~ S d  5447'7358) (tax on 
tobacco, measured by quantity handled, 
is an excise tax: Jerome H. S h e i ~  Co. 
v .  Amos, 100  la: 8 6 3 7 3 ~ o . 9 -  
u930)(tax on privilege to store 
gasoline, measured by amount stored, 
is an excise tax). ( e . s . )  

. . . t h e  t a x  a t  i s s u e  he re  i s  n o t  on 
i nven to ry ,  b u t  on a  p r i v i l e g e  a s  
measured by inventory .  
(emphasis supp l i ed  by Court )  

Likewise t h e  t a x  be fo re  t h i s  Court a f f i r m a t i v e l y  s a t i s f i e s  t h e  

c r i t e r i a  f o r  an e x c i s e  t a x .  The t a x  i s :  (1) imposed d i r e c t l y  by 

t h e  L e g i s l a t u r e ,  wi thout  assessment and (2) based on t h e  

e x e r c i s e  of a  p r i v i l e g e  (i .e. ,  conduct ing bus ines s ,  d e r i v i n g  

income, o r  e x i s t i n g  w i t h i n  t h i s  S t a t e  i n  c o r p o r a t e  o r  o t h e r  

a r t i f i c i a l  capac i ty ) .  The t a x  a t  i s s u e  h e r e ,  a s  i n  Rut ledge,  - i s  

no t  on n e t  income, bu t  on a  p r i v i l e g e  as measured by n e t  income. 



The r e f e r e n c e  t o  C i ty  o f  Deland  i n  t h e  a b o v e  c i t e  i s  t o  a  -- -- ----- 
case  i n  which t h i s  Court d e l i n e a t e d  t h e  d i f f e r e n c e  between ad 

valorem and e x c i s e  taxes .  The d i f f e r e n c e  i s  r e l e v a n t  t o  t h e  ca se  

a t  hand. I n  C i t y  o f  Deland v. F l o r i d a  P u b l i c  S e r v i c e  Commission, - -- - -- 
161 So. 735, 738 (Fla .  1935) i t  was s t a t e d :  

A l l  t a x e s ,  o t h e r  than p o l l s ,  a r e  e i t h e r  
d i r e c t  o r  i n d i r e c t  p rope r ty  t a x e s .  A 
d i r e c t  t a x  i s  one t h a t  i s  i m ~ o s e d  

I 

d i r e c t l y  upon p r o p e r t y ,  according t o  
i t s  va lue .  It i s  g e n e r a l l y  spoken of 
a s  a  p rope r ty  t a x  o r  an ad valorem t ax .  

-- - - - 
occupational tax. 

An e x c i s e  and ~ r o ~ e r t y  t a x .  when t h e  
two approach eachA o t h e r ,  o ;dinar i ly  may 
be d i s t i n g u i s h e d  by t h e  r e s p e c t i v e -  
methods adopted f o r  l ay ing  them and 
f i x i n g  t h e i r  amounts. I f  a  t a x  i s  
i m  osed d i r e c t l y  b~ t h e L e g X a E r e  
w l t  -57 ou t  assessment ,  and i t s  sum i s  

ege may 
h a v e e z  -- enjoyea  o r  exe rc i sed  5 t h e  
taxpayer ,  irrespective of t h e  n a t u r e  
o r  va lue  o f  such t a x p a y e r ' s  a s s e t s  o r  
h i s  investments  i n  bus ines s ,  i t  i s  t o  be 
regarded a s  an e x c i s e  t a x .  BZ if f i e -  
t a x  i s  c o Z u G d  uDon t h e a l u a t i o n  of t h e  
p rope r ty ,  and a s se s sed  by a s s e s s o r s ,  e i t h e r  
where i t  i s  s i t u a t e d  o r  a t  t h e  owner 's  
domic i le ,  a l though  p r i v i l e g e s  may be 
included i n  t h e  v a l u a t i o n .  i t  i s  
considered a  p rope r ty  t a x .  ( e . s . )  



I n  Gaulden v.  K i r k ,  47 So.2d 567 ( F l a .  1950) t h i s  Court  -- - - 
c o n s i d e r e d  t h e  v a l i d i t y  o f  a  t a x  p l a c e d  on t h e  " p r i v i l e g e  o f  

r e n t i n g ,  l e a s i n g ,  o r  l e t t i n g  any l i v i n g  q u a r t e r s "  measured by 

t h e  amount charged f o r  t h e  accommodations. With d e f e r e n c e  t o  t h e  

e x p r e s s e d  l e g i s l a t i v e  i n t e n t  t h a t  t h e  t a x  was a  p r i v i l e g e  o r  

o c c u p a t i o n  t a x  and t h a t  t h e  s u b j e c t  o f  t a x a t i o n  o r  t h e  t h i n g  

t axed  was t h e  p r i v i l e g e  of  engaging i n  b u s i n e s s  w i t h i n  t h e  S t a t e  

of  F l o r i d a ,  t h e  Cour t  h e l d :  

Although t h e  p r i v i l e g e  o f  engaging 
i n  b u s i n e s s  may b e  c l a s s i f i e d  a s  a 
s p e c i e s  o f  p r o p e r t y ,  it i s  n o t  
p r o p e r t y  i n  t h e  u s u a l ,  cus tomary and 
commonly a c c e p t e d  s e n s e  of  t h e  word. 
Cour t s  s h o u l d  always g i v e  words i n  
t h e  s t a t u t e s  a n d  c o n s t i t u t i o n a l  
p r o v i s i o n s  t h e  meaning accorded  
them i n  common usage  u n l e s s  a 
d i f f e r e n t  c o n n o t a t i o n  i s  e x p r e s s e d  
i n  o r  n e c e s s a r i l y  impl ied  from t h e  
c o n t e x t  o f  t h e  s t a t u t e  o r  c o n s t i t u t i o n a l  
p r o v i s i o n  i n  which t h e y  a p p e a r .  
( c i t a t i o n s  o m i t t e d )  

For  t h e  s a k e  o f  c l a r i t y  we r e p e a t  
t h a t  t h e  t a x  p rov ided  i n  t h e  Revenue 
Act o f  1949 i s  n o t  a  r o  e r t  t a x  a s  
con temvla ted  i n a n d - v r o  %Esl! i i t e d b v  
~ r t i c l b  I X ,  S e c t i o n  2 o f  t h e  c o n s t i -  
t u t i o n  of  F l o r i d a .  T h i s  b e i n g  t r u e ,  - 
i t  m a t t e r s  n o t  whether  i t  be - -7 c l a s s i f i e d  as a s t a t e  v r l v l l e n e  o r  - - - - 
a s t a t e  o c c u p a t i o n  t a x  f o r  we know - 
of no cons t i t u t  i o n a ~ r o v i s  i o n  
i n h i b i t i n g  t h e  l e v y  o f  e i t h e r  as 



such i f  i t  be reasonable and not  
u n j u s t l y  d iscr iminatory  o r  a r b i t r a r y .  
Privile e and occu ation taxes are 
d d  u n i ~ e ~ s ~ n e r a l  
& Z c i s e  - taxes. . . . 

The t a x  l ev ied  bv t h e  s t a t u t e  here  
under a t t a c k  i s  hone t h e  l e s s  an 
excise  t a x ,  because the  amount of t h e  
t a x  t o  b e p a i d  i s  measured b  t h e  
com~ensat ion  received f o r  t f e  
merLhandise sold o r  se rv ices  rendered. 
( c i t a t i o n s  omitted) Moreover, t h e  
t a x  here involved i s  not an income -- 
t ax .  Although t l i e t a f i s d e t e r m i n e d  

the  p r i c e  Fharged E r  the  - -- 
merchandise or  serv ices ,  it i s  not a  - - - -  
t a x  uDon t h e y e r s o n a l  ~ r o ~ e r t v  o r  

s e l l i n g  t h e  same, and it i s  measured 
5 t he  e x t e n t  t o  w h i c h t h  r i v i l e  e  
i s  ~ o ~ c T E a t i o n s  Z Z t W  

Like t h e  ins tances  c i t e d  above, the  t ax  sub judice i s  a  t ax  

imposed f o r  t h e  exe rc i se  o r  enjoyment of c e r t a i n  p r i v i l e g e s .  It 

i s  an excise  o r  f ranchise  t a x ,  a  nonproperty tax.  The 

Leg i s l a tu re  s p e c i f i c a l l y  c a l l e d  i t  a  "franchise tax" and i t  f i t s  

t h e  l a b e l .  A s  defined i n  84 C.J.S. Taxation, $134, page 260 a  

[ f l r a n c h i s e  t ax  i s  a  t a x  imposed on a  
corporat ion f o r  t h e  r i g h t  o r  p r i v i l e g e  
of being a  corpora t ion  o r  doing business  
i n  a  corpora te  capaci ty  i n  t h e  s t a t e ,  or 
f o r  the  p r i v i l e g e  of exe rc i s ing  i t s  
corporate  powers. It confers  on the  
corporat ion no more than the  p r i v i l e g e  



of  j u r i s t i c  p e r s o n a l i t y  and l i m i t e d  
co rpo ra t e  l i a b i l i t y .  . . 

I n  a d d i t i o n ,  t h e  L e g i s l a t u r e  s p e c i f i c a l l y  imposed t h e  t a x  f o r  t h e  

p r i v i l e g e  of conduct ing bus ines s ,  d e r i v i n g  income, o r  e x i s t i n g  

wi th in  t h i s  S t a t e  i n  c o r p o r a t e  o r  a r t i f i c i a l  capac i ty .  A s  noted 

i n  1 H e l l e r s t e i n ,  S t a t e  Taxat ion,  (1983) Ch. 6.3 a t  213, v a r i o u s  

d i f f e r e n t  p r i v i l e g e s  c o n s t i t u t e  t h e  b a s i s  f o r  imposing f r a n c h i s e  

t a x e s  by s t a t e s .  

S t a t e  f r a n c h i s e  s t a t u t e s  t y p i c a l l y  impose 
a  t a x ,  a s  i n  C a l i f o r n i a ,  on "every cor -  
po ra t ion  doing bus ines s  w i t h i n  . . . 
t h i s  S t a t e  . . . f o r  t h e  p r i v i l e g e  of  
e x e r c i s i n g  i t s  c o r p o r a t e  f r a n c h i s e s  w i th in  
t h i s  S t a t e . "  Unlike many s t a t u t e s ,  t h e  
C a l i f o r n i a  p rov i s ion  goes on t o  d e f i n e  

I I "doing bus iness"  a s  a c t i v e l y  engaging 
i n  any t r a n s a c t i o n  f o r  pecuniary p r o f i t . "  
I n  o t h e r  S t a t e s ,  such a s  New York, t h e  
impos i t ion  c l a u s e  d e f i n e s  t h e  s u b j e c t  
of  t h e  t a x  a s  embracing no t  on ly  " the  
p r i v i l e g e  of e x e r c i s i n g  i t s  c o r p o r a t e  
f r a n c h i s e ,  o r  of  doing bus ines s , "  bu t  
a l s o  s p e c i f i e s  "employing c a p i t a l  o r  . . . owning o r  l e a s i n g  p rope r ty  . . . 
o r  mainta ining an o f f i c e  i n  t h i s  s t a t e "  
among t h e  s u b j e c t s  t axed .  

The F l o r i d a  L e g i s l a t u r e  took c a r e  t o  impose a  t a x  t h a t  would 

f a l l  w i th in  t h e  purview of t h e  except ion  t o  t h e  Fede ra l  P u b l i c  

Debt S t a t u t e .  The t a x  be fo re  t h i s  Court should  pas s  t h e  t e s t .  

It i s  c l e a r l y  an e x c i s e  o r  f r a n c h i s e  t a x  imposed on a r t i f i c i a l  

e n t i t i e s  f o r  t h e  e x e r c i s e  of c e r t a i n  p r i v i l e g e s  i n  t h e  S t a t e .  



I I The use of "net income" base a s  the  measure" of a f ranchise  t ax  

i s  a l e g i t i m a t e  and common f a c e t  o f  a s t a t e  c o r p o r a t e  t a x  s t a t u t e  

and c l e a r l y  does not transform t h e  t a x  i n t o  a d i r e c t  imposit ion 

on t h e  n e t  income. It i s  a very  reasonable and accura te  method 

f o r  measuring the  va lue  of t h e  p r i v i l e g e  being taxed. However, 

i f  f o r  some reason a t  t h i s  poin t  i n  time, the  t ax  i s  somehow now 

c o n s t r u e d  n o t  t o  be a f r a n c h i s e  tax,' '  a t  t h e  v e r y  l e a s t  i t  

c o n s t i t u t e s  "another nonproperty t ax  ins tead  of a f ranchise  tax" 

imposed on a corpora t ion  o r  a r t i f i c i a l  e n t i t y  and s t i l l  f a l l s  

within t h e  purview of t h e  exception t o  the  Federal  Publ ic  Debt 

S t a t u t e .  

Equi table  cons idera t ions  would favor  g iv ing  such a dec is ion  
of i n v a l i d i t y  Dure ~ r o s ~ e c t i v e  e f f e c t .  The "Sunburst Doctrine" 
would c l e a r l ?  'apply' i n  ;his case. See, e.g. Metro o l i t a n  Li fe  
Insurance Co. v. Commissioner of Insurance,  T T d k E l 3 9 ~ 0 8 -  
412 (N.D. lVS5);Gulesian v. Daae County School Board, 281 So.2d -- 
325 (Fla .  1973). 



11. THE TRIAL COURT WAS CORRECT I N  FINDING THE 
TAX NONDISCRIMINATORY. 

A s  p r e v i o u s l y  d i scussed  t h e r e  i s  e s s e n t i a l l y  a  two-prong 

t e s t  i n  determining whether a  p a r t i c u l a r  s t a t e  t a x  f a l l s  w i th in  

t h e  purview of t h e  except ion  conta ined  i n  t h e  Fede ra l  P u b l i c  Debt 

S t a t u t e .  I n  a d d i t i o n  t o  c o n s t i t u t i n g  a  " f r anch i se  t a x  o r  ano the r  

nonproperty t a x  i n s t e a d  of a  f r a n c h i s e  t a x ,  imposed on a  

corpora t ion ,"  t h e  t a x  must a 1  so  be "nondiscriminatory.  I '  The t r i a l  

cou r t  ana lyzed  t h e  t a x  a t  i s s u e  and found i t  t o  be nondiscr iminatory.  

The Court h e l d :  

. . . The F l o r i d a  t a x  does no t  d i s c r i m i n a t e .  
It t r e a t s  f e d e r a l ,  s t a t e ,  and l o c a l  o b l i g a -  
t i o n s  e q u a l l y .  A l l  i n t e r e s t  earned from 
f e d e r a l ,  s t a t e ,  and l o c a l  debt  o b l i g a t i o n s  
must be included i n  t h e  t a x  base  f o r  
computation of  t h e  t ax .  By i t s  express  
terms t h e  t a x  mandates i n c l u s i o n  i n  t h e  
f r a n c h i s e  t a x  base  o f  i n t e r e s t  earned from 
f e d e r a l  o b l i g a t i o n s  and i n t e r e s t  earned from 
s t a t e  and l o c a l  o b l i g a t i o n s .  - See,  $5220.63 
and 220.13(1) ( a ) 2 ,  F l a .  S t a t .  I n  a d d i t i o n ,  
contemporaneous w i t h  t h e  passage of t h e  t a x ,  
t h e  L e g i s l a t u r e  r epea l ed  a l l  s t a t u t e s  of t a x  
exemption f o r  s t a t e  and l o c a l  debt  o b l i g a t i o n s  
t o  t h e  e x t e n t  t hey  would exempt i n t e r e s t ,  
income, o r  p r o f i t s  on deb t  o b l i g a t i o n s  from 
any t a x  imposed by Ch. 220, F l a .  S t a t .  See,  
$10, Ch. 72-278, Laws of F l o r i d a .  Language 
r o u t i n e l y  employed by t h e  L e g i s l a t u r e  i n  
g r a n t i n g  exemption from t a x a t i o n  f o r  s t a t e  
and l o c a l  deb t  o b l i g a t i o n s  s p e c i f i c a l l y  s t a t e s  
t h a t  t h e  exemption " s h a l l  no t  be a p p l i c a b l e  t o  
any t a x  imposed by Ch. 220." The t a x  on banks 
and sav ings  a s s o c i a t i o n s  imposed by P a r t  V I I ,  



Ch. 220 i s  inescapably  a  t a x  imposed by Ch. 
220 and t h u s  t h e  exemption does n o t  app ly .  
I n t e r e s t  earned on a l l  s t a t e  and l o c a l  deb t  
o b l i g a t i o n s  must be included i n  t h e  t a x  base .  
The F l o r i d a  t a x  i s  nondiscr imina tory  and does 
no t  v i o l a t e  31  U.S.C. $3124. (A 8 , 9 ) .  

The D i s t r i c t  Court d i d  not  r u l e  on t h e  d i s c r i m i n a t i o n  i s s u e  

r a i s e d  by t h e  Banks below i n  c h a l l e n g i n g  t h e  v a l i d i t y  of t h e  tax.  

The D i s t r i c t  Court opined t h a t  due t o  i t s  d i s p o s i t i o n  of  t h e  

f i r s t  i s s u e  (i .e. ,  whether t h e  t a x  i s  a  p rope r ty  vs .  

nonproperty t a x )  i t  was unnecessary t o  address  t h e  second i s s u e  

( i . .  , whether t h e  t a x  i s  "nondiscriminatory"). This  Court has  

j u r i s d i c t i o n  t o  answer bo th  ques t ions  presen ted  by t h i s  appeal  

regard ing  t h e  v a l i d i t y  of  t h e  tax.  Piecemeal de te rmina t ion  of  a 

cause by ou r  a p p e l l a t e  c o u r t s  should  be avoided and when a  c a s e  

i s  p r o p e r l y  l o d g e d  i n  t h e  Supreme Cour t  t h e r e  i s  no r e a s o n  why it 

should no t  t hen  be terminated t h e r e .  The e f f i c i e n t  and speedy 

a d m i n i s t r a t i o n  o f  j u s t i c e  i s  promoted by doing so. - P.C. 

Lissenden Co. v. Board o f  County Commissioners, 116 So.2d 632 ---- 

( F l a .  1959);  Z i r i n  v .  C h a r l e s  P f i z e r  & Co., 128 So.2d 594 ( F l a .  - --- --- - - 

The United S t a t e s  Supreme Court has  s p e c i f i c a l l y  r u l e d  t h a t  

t h e  term "nondiscriminatory" a s  used by Congress i n  t h e  Fede ra l  

P u b l i c  Debt S t a t u t e ,  31 U.S.C. $3124, p e r t a i n s  t o  t h e  t r ea tmen t  

f o r  t a x  purposes of f e d e r a l  o b l i g a t i o n s  a s  compared wi th  s t a t e  



o b l i g a t i o n s .  I n  Memphis - -  Bank & T r u s t  Company - v. Garner,  459 U.S. 

392, 103  S.Ct. 692, 74 L.Ed. 2d 562 (1983) ,  t h e  C o u r t  c o n s i d e r e d  

a  Tennessee s t a t u t e  which imposed a  t a x  on t h e  "net ea rn ings"  of 

banks doing bus ines s  i n  t h e  s t a t e .  The term "net  earnings"  was 

def ined  t o  i n c l u d e  i n t e r e s t  r e c e i v e d  from f e d e r a l  o b l i g a t i o n s  bu t  

no t  i n t e r e s t  earned on o b l i g a t i o n s  of Tennessee and i t s  p o l i t i c a l  - 
s u b d i v i s i o n s ,  l3 I n  f i n d i n g  t h i s  t r ea tmen t  d i s c r i m i n a t o r y ,  t h e  

Court de f ined  t h e  term "nondiscriminatory" i n  t h e  con tex t  o f  t h e  

f e d e r a l  s t a t u t e  a s  fo l lows:  

A s t a t e  t a x  t h a t  imposes a  g r e a t e r  
burden on h o l d e r s  of  f e d e r a l  p rope r ty  
than  on h o l d e r s  of s i m i l a r  s t a t e -  . r o p e r t y  impermissibly d i s c r l m l n a t e s  
:gainst f e d e r a l  o b l i g a t i o n s .  See e  .g. 
United S t a t e s  v .  Count o f  Fresno,  
s u  r a  m S ,  d , ~ 7  S .Ct . ,  

("a s t a t e  t a x  on those  who d e a l  
wi th  t h e  Federa l  Government" i s  
u n c o n s t i t u t i o n a l  i f  t h e  t a x  " is  imposed 
[un lequa l ly  on s i m i l a r l y  s i t u a t e d  
c o n s t i t u e n t s  of t h e  S t a t e " ) .  Our ca ses  
e s t a b l i s h ,  however, t h a t  i f  t h e  " tax  
remains t h e  same whatever t h e  c h a r a c t e r  
of t h e  [ p r o p e r t y ]  may be ,  no c l a im  can be 
s u s t a i n e d  t h a t  t h i s  t a x i n g  s t a t u t e  
d i s c r i m i n a t e s  a g a i n s t  f e d e r a l  o b l i g a t i o n s .  I I 

l3 Finding t h e  Tennessee bank t a x  t o  d i s c r i m i n a t e  a g a i n s t  f e d e r a l  
o b l i g a t i o n s ,  t h e  Supreme Court d id  no t  r each  t h e  ques t ion  whether 
t h e  t a x  may be c h a r a c t e r i z e d  a s  a  " f r anch i se  t a x  o r  o t h e r  
nonproper ty  t a x  i n  l i e n  thereof ."  Memphis Bank, supra ,  a t  696, 
n .  6. 



Werner Machine Co. v .  D i r e c t o r  o f  Div is ion  
o f T a x a t i o n .  su6FZ.350  U.S.. a t 4 9 3 - 9 4 .  
T6 S.Ct . ,  af 5 3 5 9 5 6 )  . . . I d . ,  103 
S.Ct. a t  696. 

Simply p u t ,  a s t a t e  t a x  t h a t  accords  i t s  own s t a t e ' s  bonding 

o b l i g a t i o n s  a  g r e a t e r  t a x  p re fe rence  than  a p p l i c a b l e  t o  United 

S t a t e s  o b l i g a t i o n s  i s  d i s c r i m i n a t o r y  f o r  purposes of  t h e  Fede ra l  

P u b l i c  Debt S t a t u t e .  I n  accordance wi th  t h i s  s t anda rd ,  t h e  Court 

found t h e  Tennessee t a x  d i s c r i m i n a t o r y :  

It  i s  c l e a r  t h a t  under t h e  v r i n c i v l e s  
e s t a b l i s h e d  i n  our  ~ r e v i o u s  c a s e s .  t h e  
Tennessee bank t a x  bannot be c h a r i c t e r i z e d  
a s  nondiscr imina tory  under $742. Tennessee 
d i s c r i m i n a t e s  i n  favor  o f  s e c u r i t i e s  i s sued  
by Tennessee and i t s  p o l i t i c a l  subd iv i s ions  
and a g a i n s t  f e d e r a l  o b l i g a t i o n s .  The S t a t e  

income 

srafe a n d o F t ~ o n s .  We conclude,  
t h e r e f o r e .  t h a t  t e  Tennessee bank t a x  
impermiss ibly  d i s c r i m i n a t e s  a g a i n s t  t h e  
Federa l  Government and those  w i th  whom i t  
d e a l s .  - I d .  103 S.Ct. 697 ( e . s . )  

The t a x  a t  i s s u e  t r e a t s  f e d e r a l ,  s t a t e ,  and l o c a l  debt  

o b l i g a t i o n s  t h e  same. The s t a t u t e  mandates i n c l u s i o n  of  -- a1 1 

i n t e r e s t  earned on f e d e r a l ,  s t a t e ,  and l o c a l  deb t  o b l i g a t i o n s  i n  

t h e  t a x  base  f o r  purposes of measuring t h e  tax.  A s  c o r r e c t l y  

found by t h e  t r i a l  c o u r t ,  f e d e r a l  o b l i g a t i o n s  a r e  i nc luded  i n  t h e  

t a x  base  by 5220.63, F l a .  -- S t a t . ,  which adopts  t h e  d e f i n i t i o n  o f  



"adjusted f e d e r a l  income" c o d i f i e d  i n  5220.13, -- F l a .  S t a t .  14 

S t a t e  and l o c a l  o b l i g a t i o n s  a r e  i nc luded  i n  t h e  t a x  base  by 

$220.13(l)(a)2, -- F l a .  - Sta t . ,  which mandates t h e  a d d i t i o n  o r  

i n c l u s i o n  of a l l  i n t e r e s t  which i s  "excluded from t a x a b l e  income 

under §103(a) of t h e  I n t e r n a l  Revenue Code. "15 Thus, t h e r e  i s  

p a r i t y  of t r ea tmen t  f o r  a l l  f e d e r a l ,  s t a t e ,  and l o c a l  deb t  

o b l i g a t i o n s .  A l l  a r e  t r e a t e d  t h e  same. A l l  a r e  i nc luded  i n  t h e  

t a x  base  f o r  measuring t h e  t a x  l i a b i l i t y .  There i s  no 

d i sc r imina t ion .  -- See a l s o ,  Rule  1 - 1 1 3 ( l ) ( a ) 2 . ,  -- F l a .  Admin. 

Code, which p rov ides  a s  £01 lows : 

Pursuant  t o  l e g i s l a t i o n  enac ted  dur ing  
t h e  1972 r e g u l a r  s e s s i o n  of t h e  l e g i s l a t u r e  
and r e t roacE ive  t o  January 1, 1972, t a x a b l e  
income a s  def ined  i n  Code Sec t ion  220.13(2) 
s h a l l  be a d j u s t e d  under Code s e c t i o n  220.13 
( l ) ( a ) 2 .  5 addin t h e r e t o  a l l  i n t e r e s t  
which i s  exc + uded £-ex t a x a b l e i n c o m e .  
? ' h i s a d d i ~ l ~ c l u d e  i n t - n r  
excluded under s e c t i o n  103(a )  of t h e  I n t e r n a l  

-- 
from f e d e r a l  income t a x  f e d e r a l  l a w ,  5 
s t a t e  law o r  by E m s  of  t h e i r  i s s u e .  
(e.s.1- - 

- 

l4 "Adjusted f e d e r a l  income," a s  conceded by Appel l e e s ,  i n c l u d e s  
i n t e r e s t  income earned on U.S. bonds and o b l i g a t i o n s .  

l5 Sec t ion  103(a) of t h e  I n t e r n a l  Revenue Code exc ludes  i n t e r e s t  
on t h e  o b l i g a t i o n s  of a  s t a t e  o r  p o l i t i c a l  subd iv i s ion  t h e r e o f .  



Since enactment of  t h e  t a x  a t  i s s u e  t h e  F l o r i d a  Department of 

Revenue has  c o n s i s t e n t l y  maintained t h a t  --- a l l  i n t e r e s t  income from 

s t a t e  and l o c a l  deb t  o b l i g a t i o n s  should  be inc luded  i n  t h e  

f r a n c h i s e  t a x  base  f o r  purposes of measuring and computing t h e  

tax.  By a f  f i d a v i t ,  Thomas H. Swindal,  A s s i s t a n t  D i rec to r ,  

D iv i s ion  of Audi ts ,  F l o r i d a  Department of Revenue, a t t e s t e d  t h a t  

t h e  Department, s i n c e  i n c e p t i o n  of t h e  f r a n c h i s e  t a x  on banks, 

h a s  c o n s i s t e n t l y  maintained t h e  p o l i c y  t h a t  i n t e r e s t  income from 

debt  o b l i g a t i o n s  i s sued  by t h e  f e d e r a l  government o r  by any s t a t e  

o r  l o c a l  a u t h o r i t y  a r e  s u b j e c t  t o  i n c l u s i o n  i n  t h e  f r a n c h i s e  t a x  

base  (R 103-104). The contemporaneous a d m i n i s t r a t i v e  

c o n s t r u c t i o n  o f  a  s t a t u t e  by those  charged wi th  i t s  enforcement 

and i n t e r p r e t a t i o n ,  a 1  though not  n e c e s s a r i l y  c o n t r o l  l i n g ,  i s  

e n t i t l e d  t o  g r e a t  weight,  and c o u r t s  g e n e r a l l y  w i l l  no t  depa r t  

from such c o n s t r u c t i o n  u n l e s s  i t  i s  c l e a r l y  erroneous o r  

unauthor ized.  Gay Canada Dry B o t t l i n g  -- Co. of F l o r i d a ,  59 

So.2d 788 ( F l a .  1952) ;  Boca Raton  Pub. Co., I n c .  v .  Dept. o f  -- - 
Revenue, 413 So.2d 106  l la. 1st DCA 1982). 

Moreover, Ch. 72-278, Laws of F l o r i d a ,  which c r e a t e d  P a r t  

V I I  of Ch. 220 t o  impose a  f r a n c h i s e  t a x  on banks, s p e c i f i c a l l y  

provided i n  $10 a s  fo l lows:  



Sections 125.019, 159.15, 159.31, 159.50, 
183.14, 215.76, 243.33, 315.11, 340.20, 
348.122, 348.65, 348.762, 349.13, 403.1834, 
423.03 and 554.102. F lo r ida  S t a t u t e s .  and ' - 
a l l  o the r  com a rab ie  s t a t u t e s  of t a x  
exemption, b a r e  ereby r e p e a l e d t o t h e  -- ex ten t  

Thus, contemporaneous with t h e  passage of t h e  t a x  a t  i s sue ,  t h e  

L e g i s l a t u r e ,  t o  insu re  the  t a x  was nondiscriminatory,  repealed  

a l l  s t a t u t e s  of t a x  exemption f o r  s t a t e  and l o c a l  debt -- 

o b l i g a t i o n s  t o  t h e  e x t e n t  they would exempt i n t e r e s t ,  income, o r  

p r o f i t s  on l o c a l  debt o b l i g a t i o n s  from the  t a x  imposed by Ch. 

220, F la .  S t a t .  The t a x  sub judice  i s  c l e a r l y  a  t a x  imposed by -- 

Chapter 220. I n  add i t ion ,  the  S t a t e  Bond Act, (js215.57 - 215.83, 

F la .  S ta t . ,  s p e c i f i c a l l y  provides  i n  $215.76 t h a t  t h e  exemption -- 

from taxa t ion  f o r  s t a t e  and l o c a l  bonds s h a l l  not be a p p l i c a b l e  -- - - 

t o  any t a x  imposed Ch. 220. Banks (and o the r  a s soc ia t ions )  - -- 

der iv ing  i n t e r e s t  income from s t a t e  and l o c a l  bonds would be hard 

pressed t o  s u b s t a n t i a t e  an en t i t l ement  t o  exempt o r  exclude t h a t  

i n t e r e s t  from t h e  t a x  base f o r  computing the  taxes  imposed by 

Chapter 220, p a r t i c u l a r l y  i n  l i g h t  of t h e  fundamental r u l e  of 

s t a t u t o r y  cons t ruc t ion  which provides t h a t  exemptions from 

taxa t ion  must be s t r i c t l y  construed aga ins t  the  taxpayer seeking 

the  b e n e f i t  of t h e  exemption. Housing 3 Vogue, -- Inc. v. S t a t e ,  



De t. o f  Revenue ,  403 So.2d 478 ( F l a .  1 s t  DCA 1981) ;  U.S. Gypsum 2- -- - - -- - 
v .  Green ,  110 So.2d 409 ( F l a .  1959).  - 

The Appe l l ee s  have  f a i l e d  t o  f i n d  a  s i n g l e  i n s t a n c e  where 

F l o r i d a  g r a n t s  a  s t a t e  o r  l o c a l  deb t  o b l i g a t i o n  p re fe rence  ove r  

t h e  t r ea tmen t  g i v e n  a  f e d e r a l  o b l i g a t i o n .  Even assuming f o r  

argument t h a t  Appe l l ee s  can  f i n d  one example of d i s c r i m i n a t i o n  a s  

def ined  by t h e  United S t a t e s  Supreme Court ,  t h i s  Court should 

s t i l l  f i n d  t h a t  i n t e r e s t  earned from such a  bond i s  i n c l u d i b l e  i n  

t h e  t a x  b a s e  i n  o r d e r  t o  u p h o l d  t h e  v a l i d i t y  o f  t h e  t a x .  O the r  

s t a t e  Supreme Courts  have so  h e l d  i n  o r d e r  t o  uphold t h e  v a l i d i t y  

o f  t h e i r  t a x  a g a i n s t  c h a l l e n g e s  of  d i s c r i m i n a t i o n  under t h e  

Federa l  Pub l i c  Debt S t a t u t e .  

I n  Connect icut  -- Bank and T r u s t  Co. v.  Tax Commissioner, 423 --- 

A.2d 883 (Conn. 1979) t h e  Court considered whether i n t e r e s t  

earned from c e r t a i n  s t a t e  bonds should  be inc luded  i n  t h e  t a x  

base  f o r  measuring t h e  bank's t a x  l i a b i l i t y  under t h e  Connect icut  

co rpo ra t e  bus ines s  t ax .  Like F l o r i d a ,  t h e  t a x  was measured by 

I I n e t  income" dur ing  t h e  c u r r e n t  t a x a b l e  year.  Unl ike  F l o r i d a ,  

t h e  l e g i s  l a t i o n  c r e a t i n g  t h e  Connecticut  o b l i g a t i o n s  on which 

i n t e r e s t  w a s  earned provided t h a t  t h e  bonds and any i n t e r e s t  

earned therefrom were exempt from "any" and "a1 1" t axa t ion .  The 

Court noted t h a t  t h e  Connect icut  bus ines s  t a x  was i n  t h e  n a t u r e  



o f  a n  e x c i s e  t a x  l e v i e d  f o r  t h e  p r i v i l e g e  o f  d o i n g  b u s i n e s s  i n  

c o r p o r a t e  c a p a c i t y  w i t h i n  t h e  s t a t e  and was "not  a  d i r e c t  t a x  

upon t h e  a l l o c a t e d  income o f  t h e  c o r p o r a t i o n  i n  a  g i v e n  y e a r  b u t  

a  t a x  f o r  t h e  p r i v i l e g e  o f  e x e r c i s i n g  i t s  f r a n c h i s e  w i t h i n  t h e  

s t a t e  ' m e a s u r e d  by t h e  e n t i r e  n e t  income . . . r e c e i v e d  b y  t h e  

c o r p o r a t i o n  . . . from b u s i n e s s  t r a n s a c t e d  w i t h i n  t h e  s t a t e  

d u r i n g  t h e  income y e a r  . . . "' I d .  a t  885.  The C o u r t  a 1  s o  - 

noted  t h a t  a  c o n c l u s i o n  t h a t  i n t e r e s t  from s t a t e  and l o c a l  bonds 

s h o u l d  b e  i n c l u d e d  i n  t h e  m e a s u r e  o f  n e t  i n c o m e ,  i n  s p i t e  of the 

u n c o n d i t i o n a l  e x e m p t i o n ,  was c o n s i s t e n t  w i t h  f e d e r a l  law,  i.e., 

31 U.S.C. $3124, p r o h i b i t i n g  d i s c r i m i n a t i o n  a g a i n s t  f e d e r a l  

s e c u r i t i e s .  To upho ld  t h e  v a l i d i t y  o f  t h e  t a x ,  t h e  Cour t  r u l e d  

t h a t  i n t e r e s t  from s t a t e  and l o c a l  bonds must b e  i n c l u d e d  i n  t h e  

measure o f  n e t  income. 

A s i m i l a r  a n a l y s i s  and c o n c l u s i o n  was made by t h e  A l a s k a  

Supreme Cour t  i n  N a t i o n a l  Bank o f  A l a s k a  - v. S t a t e ,  Department - o f  

Revenue, 642 P.2d 811 (Alaska ,  1982) where the q u e s t i o n  w a s  

whether  t h e  i n t e r e s t  r e c e i v e d  from c e r t a i n  s ta te  and l o c a l  bond 

i n t e r e s t  s h o u l d  b e  i n c l u d e d  w i t h i n  t h e  t a x  b a s e  f o r  the 

purpose  o f  d e t e r m i n i n g  t h e  bank's  b u s i n e s s  l i c e n s e  f e e  o r  t a x .  

L ike  F l o r i d a ,  t h e  t a x  was measured by "net  income" d u r i n g  t h e  

c u r r e n t  t a x a b l e  y e a r .  Again, u n l i k e  t h e  s i t u a t i o n  i n  F l o r i d a ,  



c e r t a i n  s t a t e  s t a t u t e s  appeared t o  exempt from s t a t e  t axa t ion  

i n t e r e s t  income earned on s t a t e  and l o c a l  bonds. The Court he ld  

t h a t  t h e  s t a t e  and l o c a l  bond i n t e r e s t  must be included i n  t h e  

ne t  income of banks f o r  purposes of determining t h e  banks' 

business  l i c e n s e  t a x  l i a b i l i t y ,  i n  order  t o  avoid any unlawful 

d iscr iminat ion  aga ins t  f e d e r a l  s e c u r i t i e s .  

The t a x  before t h i s  Court does not r equ i re  t h e  same a n a l y s i s  

and t reatment  given by the  Connecticut and Alaska Supreme Courts 

t o  uphold t h e  v a l i d i t y  of t h e i r  taxing s t a t u t e s .  The t a x  before 

t h i s  Court s p e c i f i c a l l y  inc ludes  i n  t h e  t a x  base f o r  measuring 

the  t a x  l i a b i l i t y  -- a l l  i n t e r e s t  earned on f e d e r a l ,  s t a t e ,  and 

l o c a l  debt ob l iga t ions .  Contemporaneous with t h e  passage of the  

t a x  sub judice ,  t h e  Leg i s l a tu re  repealed a l l  s t a t u t e s  of t a x  

exemption f o r  s t a t e  and l o c a l  debt o b l i g a t i o n s  t o  t h e  ex ten t  they 

would exempt i n t e r e s t  on debt o b l i g a t i o n s  from any t a x  imposed by 

Chapter 220. - See, $10, Ch. 72-278, Laws of F lor ida .  Since 

enactment of t h e  t a x  t h e  F l o r i d a  Department of Revenue has 

c o n s i s t e n t l y  maintained (by r u l e  and po l i cy )  t h a t  -- a l l  i n t e r e s t  

from -- a l l  debt o b l i g a t i o n s  must be included i n  t h e  base f o r  

computing t a x  l i a b l i t y .  Moreover, language r o u t i n e l y  and 

c o n s i s t e n t l y  employed by t h e  L e g i s l a t u r e  i n  grant ing  an exemption 

from taxa t ion  f o r  s t a t e  and l o c a l  debt o b l i g a t i o n s  s p e c i f i c a l l y  



s ta tes  t h a t  t h e  exempt ion  " s h a l l  n o t  b e  a p p l i c a b l e  t o  any  t a x  

imposed by Ch. 220." The t a x  on  banks  and s a v i n g s  a s s o c i a t i o n s  

imposed by  P a r t  V I I ,  Ch. 220 i s  i n e s c a p a b l y  a t a x  imposed by  Ch. 

220 and t h u s  t h e  exempt ion  d o e s  n o t  a p p l y .  I n t e r e s t  e a r n e d  on  

a l l  s t a t e  a n d  l o c a l  d e b t  o b l i g a t i o n s  must b e  i n c l u d e d  i n  t h e  t a x  

base .  T h e r e  i s  p a r i t y  o f  t r e a t m e n t  f o r  a l l  f e d e r a l ,  s t a te ,  

a n d  l o c a l  d e b t  o b l i g a t i o n s .  The t a x  i s  n o n d i s c r i m i n a t o r y .  



CONCLUSION 

There i s  an abundance of d i s p o s i t i v e  l e g a l  a u t h o r i t y  t o  

support  r e v e r s a l  of t h e  D i s t r i c t  Court ' s  d e c i s i o n  d e c l a r i n g  

F l o r i d a ' s  f r a n c h i s e  t a x  on banks and s a v i n g s  a s s o c i a t i o n s  i n v a l i d  

a s  v i o l a t i v e  of  t h e  Fede ra l  P u b l i c  Debt S t a t u t e .  The United 

S t a t e s  Supreme Court has  twice  uphe ld  co rpo ra t e  t axes  which, l i k e  

t h e  t a x  sub j u d i c e ,  u t i l i z e d  a  c u r r e n t  n e t  income measure f o r  

computing t h e  tax.  Other s t a t e  Supreme Courts  have a l s o  upheld  

s i m i l a r  t axes .  The t a x  be fo re  t h i s  Court c l e a r l y  f a l l s  w i t h i n  

t h e  purview of t h e  except ion  contained i n  t h e  f e d e r a l  s t a t u t e :  

t h i s  t a x  c o n s t i t u t e s  "a nondiscr imina tory  f r a n c h i s e  t a x  o r  

ano ther  nonproperty t a x  i n s t e a d  of a  f r a n c h i s e  t a x ,  imposed on a 

corporation. ' '  I n t e r e s t  earned on f e d e r a l  o b l i g a t i o n s  may 

t h e r e f o r e  be i nc luded  i n  t h e  t a x  base  wi thout  v i o l a t i n g  t h e  

Fede ra l  P u b l i c  Debt S t a t u t e .  

The d e c i s i o n  of t h e  D i s t r i c t  Court should  be quashed, w i th  

d i r e c t i o n s  t h a t  t h e  F i n a l  Summary Judgment of t h e  t r i a l  c o u r t  

upholding t h e  v a l i d i t y  of t h e  t a x  be a f f i rmed .  
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