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REPLY ARGUHENT 

I. The t a x  on banks and s a v i n g s  i n s t i t u t i o n s  
i s  v a l i d .  There i s  an  abundance o f  d i s p o s i t i v e  
l e g a l  a u t h o r i t y  i n  s u p p o r t  o f  t h e  v a l i d i t y  o f  
t h i s  t a x .  It does  n o t  v i o l a t e  t h e  F e d e r a l  P u b l i c  
Debt S t a t u t e ,  3 1  U.S.C. $3124. 

A p p e l l e e s '  Answer B r i e f  f a i l s  t o  d i s t i n g u i s h  t h e  two Uni ted  

S t a t e s  Supreme d e c i s i o n s  p r e c i s e l y  --- -- on p o i n t  w h i c h  s u p p o r t  t h e  

v a l i d i t y  o f  t h e  t a x  a t  i s s u e  i n  t h i s  p r o c e e d i n g .  A p p e l l e e s '  

f a i l u r e ,  h o w e v e r ,  i s  u n d e r s t a n d a b l e .  The t a x e s  r e v i e w e d  i n  

Garfield Trust Company - v. Director, -- Div. of Taxation, -- U.S. 

, 1 0 7  S.Ct.  390 ,  - L.Ed. 2d -- (1986) d i s m i s s i n g  f o r  w a n t  o f  a  

s u b s t a n t i a l  f e d e r a l  q u e s t i o n ,  508 A.2d 1104  (N.J. 1986)  and 

Reuben - L. Anderson-Cherne - v. Com'r. - of Taxation, 423  U.S. 886 ,  96 

S.Ct. 1 8 1 ,  46 L.Ed. 2d 1 1 8  (1975) ,  d i s m i s s i n g  f o r  want  o f  a  

s u b s t a n t i a l  f e d e r a l  q u e s t i o n ,  226 N.W. 2d 611 (Minn. 1 9 7 5 ) ,  a r e  

i n d i s t i n g u i s h a b l e  from t h e  t a x  b e f o r e  t h i s  Court .  1 - 
F a i l i n g  t o  d i s t i n g u i s h  t h e  c a s e s  i n  a n y  m e a n i n g f u l  

f a s h i o n ,  A p p e l  l e e s  t h e n  a t t e m p t  t o  d i m i n i s h  t h e  p r e c e d e n t i a l  

v a l u e  o f  t h e  two c a s e s  by  s a y i n g  a t  page  24 o f  t h e i r  Answer B r i e f  

t h a t  " review was s u b s e q u e n t l y  den ied  by t h e  Uni ted  S t a t e s  Supreme 

Cour t . "  T h i s  i s  f a c t u a l l y  and l e g a l l y  a n  i n c o r r e c t  s t a t e m e n t .  ---- ---- 

I R e l e v a n t  p o r t i o n s  o f  t h e  t a x i n g  s t a t u t e s  reviewed i n  t h e  two 
c a s e s  a r e  i n c l u d e d  i n  t h e  Append ix  a t  t h e  end  o f  t h i s  B r i e f .  A 
more thorough d i s c u s s i o n  o f  t h e  s i m i l a r i t i e s  w i t h  t h e  F l o r i d a  t a x  
( p a r t i c u l a r l y  r e g a r d i n g  t h e  i n c i d e n c e  o f  t h e  t a x e s )  i s  h e r e i n  
for thcoming.  



Both c a s e s  i n v o l v e d  a p p e a l s  ---' n o t  c e r t i o r a r i  p e t i t i o n s .  Both 

c a s e s  invoked t h e  o b l i g a t o r y  j u r i s d i c t i o n  o f  t h e  Supreme Court i n  

c o n t r a s t  t o  t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  o v e r  c e r t i o r a r i  cases .  

Both  c a s e s  p r e s e n t e d  t h e  p r e c i s e  i s s u e  r e g a r d i n g  t h e  F e d e r a l  --- -- --- --- 
P u b l i c  Debt S t a t u t e  t h a t  i s  being posed t o  t h i s  Court. Moreover, 

b o t h  a p p e a l s  were  d i s m i s s e d  f o r  want o f  a  s u b s t a n t i a l  f e d e r a l  

ques t ion  which, wi thout  doubt,  c o n s t i t u t e s  an adjudication on the 

merits. A s  s t a t e d  i n  -- H i c k s  - v. Mi randa ,  - 422 U.S. 332, 344 (1975):  

. . . That c a s e  was an appeal  from 
a d e c i s i o n  by a  s t a t e  c o u r t  upholding 
a  s t a t e  s t a t u t e  a g a i n s t  f e d e r a l  
c o n s t i t u t i o n a l  a t t a c k .  A f e d e r a l  
c o n s t i t u t i o n a l  i s s u e  was p rope r ly  
p re sen ted ,  it was wi th in  our  a p p e l l a t e  
j u r i s d i c t i o n  under 28 U.S.C. $1257(2),  
and we had no d i s c r e t i o n  t o  r e f u s e  
a d j u d i c a t i o n  of t h e  ca se  on i t s  m e r i t s  
a s  would have been t r u e  had t h e  c a s e  
been brought h e r e  under our  c e r t i o r a r i  
j u r i s d i c t i o n .  We a r e  no t  o b l i g a t e d  
t o  g r a n t  t h e  ca se  p l ena ry  c o n s i d e r a t i o n ,  
and we d id  n o t ;  bu t  we were r equ i r ed  
t o  d e a l  w i th  i t s  m e r i t s .  We d id  so  by 
concluding t h a t  t h e  appeal  should be 
dismissed because t h e  c o n s t i t u t i o n a l  
cha l l enge  t o  t h e  C a l i f o r n i a  s t a t u t e  
was no t  a  s u b s t a n t i a l  one.  The t h r e e -  
judge cou r t  was not  f r e e  t o  d i s r e g a r d  
t h i s  pronouncement. A s  M r .  J u s t i c e  
Brennan once observed,  "[vlotes to 
affirm summarily, and to dismiss for 
want of a substantial federal question, 
it hardly needs comment, are votes on 
the merits of a case. . . , " Ohio 
ex r e l .  Eaton v .  P r i c e ,  360 U.S. 246, 
247, 79 S.Ct. 978, 979, 3  L.Ed.2d 1200 
(1959); c f .  R.  S t e r n  & E. Gressman, 
Supreme Court P r a c t i c e ,  197 (4 th  ed.  1969) 
("The Court is, however, deciding a 



case on the merits, when it dismisses for 
want of a substantial question. . . ") 
C.  Wr igh t ,  Law o f  F e d e r a l  C o u r t s  495 (2d 
e d .  1970) ("Summary disposition of an 
appeal, however, either by affirmance or 
dismissal for want of a substantial federal 
question, is a disposition on the merits"). 
( e . s . 1  

V e r y  b r i e f l y ,  A p p e l l a n t s  w i s h  t o  p o i n t  o u t  how 

i n d i s t i n g u i s h a b l e  t h e  t a x e s  r e v i e w e d  i n  t h e  two c a s e s  a r e  f rom 

t h e  F l o r i d a  t a x  b e f o r e  t h i s  Court .  The New J e r s e y  t a x  r e q u i r e d  a 

c o r p o r a t i o n  t o  pay an  a n n u a l  " f ranch i se"  t a x  " f o r  t h e  p r i v i l e g e  

of h a v i n g  o r  e x e r c i s i n g  i t s  c o r p o r a t e  f r a n c h i s e  i n  t h i s  S t a t e ,  o r  

f o r  t h e  p r i v i l e g e  o f  d o i n g  b u s i n e s s ,  employing o r  owning c a p i t a l  

o r  p r o p e r t y ,  o r  m a i n t a i n i n g  a n  o f f i c e ,  i n  t h i s  S t a t e . "  N.J.S.A. 

G a r f i e l d  T r u s t  - -  --, The t a x  was 

computed by add ing  t o g e t h e r  p r e s c r i b e d  p e r c e n t a g e s  o f  a n e t  wor th  

b a s e  and  a n  e n t i r e  n e t  income base . '  N.J.S.A. 54: lOA-4(d) ,  4 ( k )  

and 5; (A-8,9); G a r f i e l d  T r u s t ,  s u p r a  a t  1106. The Minnesota t a x  

r e v i e w e d  i n  b e  w a s  a n  11 a n n u a l  e x c i s e "  t a x  

imposed upon e v e r y  ' d o m e s t i c  c o r p o r a t i o n  f o r  t h e  " p r i v i l e g e  o f  

A p p e l  l e e s  a r g u m e n t  on p a g e  24 o f  t h e i r  Answer B r i e f  t h a t  t h e  
n e t  income m e a s u r e  i s  o n l y  a p o r t i o n  o f  t h e  New J e r s e y  t a x  and 
t h u s  d i s t i n g u i s h a b l e  f r o m  t h e  F l o r i d a  t a x  i s  c o m p l e t e l y  
i n c o n s i s t e n t  w i t h  i t s  "de m i n i m i s "  a r g u m e n t  made l a t e r  i n  t h e  
B r i e f  on  p a g e s  33 and 34. I t  i s  a l s o  i n t e r e s t i n g  t o  n o t e  t h a t  
t h i s  " s m a l l  p a r t "  o f  t h e  t a x  w a s  a t  t h e  r a t e  o f  7  1 1 2  % o f  t h e  
c o r p o r a t i o n ' s  e n t i r e  n e t  income f o r  t h e  t ime  p e r i o d  i n v o l v e d  i n  
G a r f i e l d  T r u s t ;  t h e  c u r r e n t  r a t e  i s  9  % (A-8,9).  The F l o r i d a  ----- -- 
r a t e  a t  i s s u e  i s  5%. The p a r t i c u l a r  t a x  e i t h e r  v i o l a t e s  o r  d o e s  
n o t  v i o l a t e  t h e  f e d e r a l  s t a t u t e  by u s i n g  a "net  income" measure. 
The C o u r t  h e l d  t h e  New J e r s e y  t a x  d i d  -- n o t  v i o l a t e  t h e  s t a t u t e .  



e x i s t i n g  a s  a  c o r p o r a t i o n  d u r i n g  any p a r t  o f  i t s  t a x a b l e  y e a r "  

a n d  upon  e v e r y  f o r e i g n  c o r p o r a t i o n  f o r  t h e  " p r i v i l e g e  o f  

t r a n s a c t i n g  . . . b u s i n e s s  w i t h i n  t h i s  s t a t e  d u r i n g  any p a r t  o f  

i t s  t a x a b l e  y e a r ,  i n  c o r p o r a t e  o r  o r g a n i z e d  form." The t a x  was 

I I measured by such  c o r p o r a t i o n s '  t a x a b l e  n e t  income f o r  t h e  

t a x a b l e  y e a r  f o r  which t h e  t a x  i s  imposed." Minn. S t .  1971,  

$290.02 (A-10); Reuben L. Anderson ,  226 N.W. 2d a t  613. -- - -- 
Likewise, t h e  t a x  b e f o r e  t h i s  Court i s  an annua l  "f ranchise"  

o r  e x c i s e  t a x  imposed on c o r p o r a t i o n s  and o t h e r  a r t i f i c i a l  

e n t i t i e s  " f o r  t h e  p r i v i l e g e  o f  c o n d u c t i n g  b u s i n e s s ,  d e r i v i n g  

income, o r  e x i s t i n g  wi th in  t h i s  s t a t e "  i n  c o r p o r a t e  o r  a r t i f i c i a l  

capac i ty .  - See, Q5220.02, 220.64, --- F l a .  - S t a t .  The t a x  i s  measured 

by such co rpo ra t ions '  "net income.'" The t a x e s  a r e  f a c t u a l l y  and 

l e g a l l y  i n d i s t i n g u i s h a b l e .  

Moreover ,  b o t h  c a s e s  ( G a r f i e l d  T r u s t  and Reuben) answered ------- -- -- -- 

t h e  same ques t ion ,  t h e  p r e c i s e  i s s u e ,  be ing  posed t o  t h i s  Court: 

does  t h e  t a x  b e c a u s e  o f  i t s  "ne t  income1' measure  v i o l a t e  t h e  

F e d e r a l  P u b l i c  Debt S t a t u t e ,  31 U.S.C. $3124? Both c a s e s  

Moreover ,  t h e  L e g i s l a t u r e  i n  9220.02(2),  --- F l a .  S t a t . ,  h a s  
e x p r e s s l y  s t a t e d  t h a t  i t  i s  i t s  i n t e n t  t h a t  t h e  t a x T G i e d  by 
Chap te r  220 be c o n s t r u e d  t o  be  an excise or privilege tax 
measured by net income and t h a t  t h e  t a x  n o t  be  deemed o r  
c o n s t r u e d  t o  be  a  p r o p e r t y  t a x  o r  a  t a x  on p r o p e r t y  o r  a  t a x  
measured by  t h e  v a l u e  o f  p r o p e r t y  f o r  any pu rpose .  Thus,  t h e  
L e g i s l a t u r e  h a s  n o t  o n l y  c l e a r l y  s t r u c t u r e d  t h e  t a x  t o  be  a  
c l a s s i c  f r a n c h i s e  o r  p r i v i l e g e  t a x  b u t  i t  h a s  made i t s  i n t e n t  
regard ing  t h e  inc idence  of t h e  t a x  v e r y  c l e a r .  



answered t h a t  q u e s t i o n  i n  t h e  n e g a t i v e .  There  i s  ample a u t h o r i t y  

t o  s u p p o r t  t h e  v a l i d i t y  o f  t h i s  t a x .  S u c c i n c t l y ,  a  s t a t e  may 

impose  -- o n  - a  c o r p o r a t i o n  - a  n o n d i s c r i m i n a t o r y  f r a n c h i s e  t a x  o r  

a n o t h e r  n o n p r o p e r t y  t a x  and - m 2  ----- i n c l u d e  f e d e r a l  o b l i g a t i o n s ,  

i n t e r e s t  e a r n e d  o n  f e d e r a l  o b l i g a t i o n s ,  -- o r  ---- b o t h  i n  t h e  

c o m p u t a t i o n  o f  t h e  t a x . 4  The F l o r i d a  t a x  d o e s  n o t  v i o l a t e  t h e  

F e d e r a l  P u b l i c  Debt S t a t u t e .  

I n s t e a d  o f  a d d r e s s i n g  t h e  q u e s t i o n  whether  t h e  t a x  v i o l a t e s  

t h e  F e d e r a l  P u b l i c  Debt S t a t u t e ,  A p p e l l e e s  a t t e m p t  t o  confuse  t h e  

C o u r t  w i t h  n o n i s s u e s .  T h i s  C o u r t  n e e d  n o t  s p e c u l a t e  a s  t o  

whether  t h e  t a x  would p a s s  mus te r  under  t h e  F l o r i d a  C o n s t i t u t i o n  

p r i o r  t o  i t s  amendment i n  1971.  The C o n s t i t u t i o n  was ,  i n  f a c t ,  

amended t o  a u t h o r i z e  a  d i r e c t  p r o p e r t y  t a x  on a  c o r p o r a t i o n ' s  

income.  The o n l y  t h i n g  t h a t  amendment i n s u r e s  i s  t h a t  t h i s  t a x  

t o d a y  would c l e a r l y  p a s s  mus te r  under  t h e  F l o r i d a  C o n s t i t u t i o n ;  

i f  a  d i r e c t  p r o p e r t y  t a x  o n  a  c o r p o r a t i o n ' s  i n c o m e  i s  

p e r m i s s i b l e ,  t h e n  s u r e l y  a n  i n d i r e c t  n o n p r o p e r t y  e x c i s e  o r  

p r i v i l e g e  t a x  m e a s u r e d  b y  a  c o r p o r a t i o n ' s  n e t  i n c o m e  i s  

The F l o r i d a  and M i n n e s o t a  t a x e s  i n c l u d e  i n  t h e  c o m p u t a t i o n  
o n l y  i n t e r e s t  e a r n e d  on f e d e r a l  o b l i g a t i o n s ;  t h e  New J e r s e y  t a x  
examined i n  G a r f i e l d  T r u s t  i n c l u d e s  i n  t h e  computa t ion  b o t h  t h e  
f a c e  v a l u e  o f  theTedera lobl iga t ion  and t h e  i n t e r e s t  e a r n e d  on 
t h a t  o b l i g a t i o n .  See a l s o .  Bankers T r u s t  New York C o r ~ .  v.  D e ~ t .  " L 

o f  F i n a n c e ,  c i t y  of New P o r k ,  55 U . S . L . w T 3 T  May 4; 
-7- -7--- - -- 
d l s m l s s l n g  f o r  wan t  o f a  p r o p e r l y  p r e s e n t e d  f e d e r a l  q u e s t i o n ,  
-- A. 2d -- (N.Y. Sup. C t .  App. Div .  May 27,  1986)  c o n c e r n i n g  
v a l i d i t y  o f  c i t y ' s  c o r p o r a t e  t a x  m e a s u r e d  b y  " n e t  income" i n  
l i g h t  o f  t h e  F e d e r a l  P u b l i c  Debt S t a t u t e .  



p e r m i s s i b l e .  T h i s  Cour t  a l s o  need n o t  l o o k  t o  a  1931 Supreme 

C o u r t  c a s e  r e v i e w i n g  a  t a x  measured by t h e  p r e c e d i n g  y e a r ' s  n e t  

income. T h i s  i s  a  m e a n i n g l e s s  d i s t i n c t i o n .  The abundance o f  

r e c e n t  a u t h o r i t y  c l e a r l y  u p h o l d s  t a x e s  m e a s u r e d  by  a  ------ 

c o r p o r a t i o n ' s  ----- c u r r e n t  y e a r ' s  income. G a r f i e l d  T r u s t ,  s u p r a ;  ----- -- 

Reuben, -- s u p r a ;  N a t i o n a l  Bank o f  A l a s k a  v.  S t a t e ,  D e p t .  o f  ---- -- - --- - - - 

Revenue ----' 642 P.2d 811 ( A l a s k a ,  1982);  C o n n e c t i c u t  Bank & T r u s t  ------ - - -- 
Co. v .  Tax Commissioner, 423 A.2d 883 (Conn. 1979).  --- 

Appel  l e e s '  argument  r e g a r d i n g  t h e  1959 amendment t o  t h e  

F e d e r a l  P u b l i c  Debt S t a t u t e  and t h e  American Bank c a s e  w a r r a n t  ---- -- 

comment. The 1959 amendment e x p r e s s  l y  c o d i f i e d  t h e  - e x c g t i o n  -- 

which a l l o w s  s t a t e s  t o  impose - on co rpo ra t ions  f r a n c h i s e  o r  o t h e r  

n o n p r o p e r u  - t a x e s  and t o  i n c l u d e  ( d i r e c t  1 y  o r  i n d i r e c t l y )  

i n t e r e s t  e a r n e d  on f e d e r a l  o b l i g a t i o n s  i n  t h e  compu ta t ion  o f  

t h o s e  t a x e s .  The American Bank c a s e  r e l i e d  on s o  h e a v i l y  by -- - -- - 
Appel  l e e s  acknowledged t h a t  e x c e p t i o n  i n  s t r i k i n g  down a  

11 "proper ty  t a x ,  i.e., a  t a x  no t  w i t h i n  t h e  except ion :  

Congress must have be l i eved  t h a t  f r a n c h i s e  . . . t a x e s  r e q u i r e d  f e d e r a l  o b l i g a t i o n s  
t o  "be cons idered ,  d i r e c t l y  o r  i n d i r e c t l y ,  
i n  t h e  computation of  t h e  tax";  o therwise  
t h e  s p e c i f i c  exemptions f o r  t he se  t axes  
would have been supe r f luous .  American 
Bank & T r u s t  Com an v.  Da l l a s  Count 
~ U ~ S ~ , ~ C E T  m3+ 
77 L.Ed 2d 1072 (1983). 

From t h e  f o r e g o i n g  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h i s  t a x  

comes w i t h i n  t h e  e x c e p t i o n  f o r  a  " f r a n c h i s e  o r  a n o t h e r  



n o n p r o p e r t y  t a x  imposed on a c o r p o r a t i o n . "  T h e r e  i s  a m p l e  

a u t h o r i t y  t o  s u p p o r t  s u c h  a  c o n s t r u c t i o n .  The n a t u r e  and 

o p e r a t i o n  of t h i s  t a x  c l e a r l y  i n d i c a t e s  t h a t  i t  i s  a  t a x  imposed 

f o r  o r  on a  p r i v i l e g e ;  i t  i s  a  f r a n c h i s e  o r  a n o t h e r  n o n p r o p e r t y  

t ax .  Th is  c o n c l u s i o n  i s  b u t t r e s s e d  by t h e  e x p l i c i t  language i n  

t h e  s t a t u t e  a s  w e l l  a s  t h e  e x p l i c i t  i n t e n t  beh ind  t h e  enactment.  

F o r  o v e r  1 0 0  y e a r s ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  

c o n s i d e r e d  a f r a n c h i s e  t a x  t o  be  a  t a x  imposed f o r  o r  on a  

p r i v i l e g e . 5  Numerous  s t a t e  c o u r t s ,  s c h o l a r s  and  l e g a l  

commen ta r i e s  h a v e  c o n s i s t e n t l y  c o n s i d e r e d  " f r a n c h i s e "  t o  be  

synonymous w i t h  p r i v i l e g e .  To h o l d  o t h e r w i s e  i n  t h i s  c a s e  

r e n d e r s  t h e  s p e c i f i c  C o n g r e s s i o n a l  e x c e p t i o n  f o r  c o r p o r a t e  

f r a n c h i s e  and o t h e r  nonproper ty  t a x e s  supe r f  l uous  and t h e  F l o r i d a  

L e g i s l a t u r e ' s  i n t e n t  m e a n i n g l e s s .  T h e r e  i s  an  abundance  o f  

a u t h o r i t y  from t h e  United S t a t e s  Supreme Cour t ,  from s i s t e r  s t a t e  

Supreme Cour ts  and from t h i s  Court  c i t e d  i n  A p p e l l a n t ' s  I n i t i a l  

B r i e f  which  s u p p o r t  a  c o n s t r u c t i o n  which would  u p h o l d  t h e  

v a l i d i t y  of  t h i s  t ax .  

S e e ,  e .g. ,  C o l o n i a l  P i  e l i n e  Co. v .  C o l l e c t o r  o f  Revenue  o f  _.- L o u i s i a n a ,  42TU\ST-m0 ~ ~ 7 5 E ~ o - v ~ L - o % ~ s ~ a n a T 9 3 ~ ~ . s . 2 1 7 ~  
wm. -- - ----- 

I n  a d d i t i o n  t o  a u t h o r i t i e s  a l r e a d y  c i t e d  i n  t h e  I n i t i a l  B r i e f ,  
s e e  a l s o ,  B l a c k ' s  Law D i c t i o n a r y  593  ( 5 t h  ed .  1979 ) ;  71 Am. J u r .  
2d S t a t e  & Local  Taxa t ion ,  $266 (1973). 



11. The t a x  does  n o t  d i s c r i m i n a t e  a g a i n s t  i n t e r e s t  
ea rned  on f e d e r a l  o b l i g a t i o n s .  The t a x  i s  "non- 
d i s c r i m i n a t o r y "  a s  mandated by t h e  F e d e r a l  P u b l i c  
Debt S t a t u t e ,  3 1  U.S.C. $3124. 

A p p e l l e e s  h a v e  n o t  shown one i n s t a n c e  where t h e  F l o r i d a  t a x  

d i s c r i m i n a t e s  i n  a n y  way a g a i n s t  f e d e r a l  o b l i g a t i o n s .  By i t s  

e x p r e s s  t e r m s ,  t h e  t a x i n g  scheme m a n d a t e s  i n c l u s i o n  o f  a l l  --- ---- - --- 
i n t e r e s t  ea rned  on f e d e r a l ,  s t a t e ,  and l o c a l  d e b t  o b l i g a t i o n s  i n  

t h e  t a x  b a s e  f o r  p u r p o s e s  o f  m e a s u r i n g  t h e  t a x .  S e e ,  s s 2 2 0 . 6 3 ,  

220.13, 220,13(1)(a)2, F l a .  S t a t .  I n  a d d i t i o n ,  by a d m i n i s t r a t i v e  

r u l e  t h e  F l o r i d a  D e p a r t m e n t  o f  R e v e n u e  h a s  c o n s i s t e n t l y  

main ta ined  t h a t  --- a l l  i n t e r e s t  ea rned  on f e d e r a l ,  s t a t e ,  and l o c a l  

d e b t  o b l i g a t i o n s  must  b e  i n c l u d e d  i n  t h e  t a x  b a s e .  - S e e ,  F l a .  

a Admin. Code K u l e  1 2 C - 1 . 1 3 ( l ) ( a ) 2 .  T h e r e  i s  p a r i t y  o f  t r e a t m e n t  

f o r  a l l  d e b t  o b l i g a t i o n s .  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  made i t  c l e a r  t h a t  t h e  

t e r m  " n o n d i s c r i m i n a t o r y "  a s  u s e d  by C o n g r e s s  i n  t h e  F e d e r a l  

P u b l i c  Debt S t a t u t e  p e r t a i n s  t o  t h e  t r e a t m e n t  f o r  t a x  purposes  o f  

f e d e r a l  o b l i g a t i o n s  a s  compared w i t h  s t a t e  o b l i g a t i o n s .  Memphis - 

Bank & T r u s t  Company v .  G a r n e r ,  459 U.S. 392 ,  1 0 3  S.Ct .  692 ,  74 ----- - - ---- 

I n  a  f u t i l e  a t t e m p t  t o  show d i s c r i m i n a t i o n ,  A p p e l l e e s  p o i n t  

on  page  3 8  o f  t h e i r  Answer B r i e f  t o  v a r i o u s  c o r p o r a t e  t a x  c r e d i t s  

g r a n t e d  u n d e r  C h a p t e r  220,  --- F l a .  -- S t a t .  I n  t h e  most  s i m p l i s t i c  

t e rms ,  t h i s  argument mixes a p p l e s  and o r a n g e s ;  i t  c l o u d s  t h e  t r u e  



t e s t  a s  e n u n c i a t e d  by  t h e  Supreme C o u r t  i n  M e 9 h i s  -- - --- Bank. The 

Supreme Cour t  s a i d :  compare t h e  t r e a t m e n t  of  f e d e r a l  o b l i g a t i o n s  

w i t h  t h e  t r e a t m e n t  a c c o r d e d  s t a t e  a n d  l o c a l  ---- o b l i g a t i o n s .  ------ 

Moreover,  t h e  c a s e  c i t e d  i n  s u p p o r t  o f  t h e i r  " d i s c r i m i n a t i o n  by 

c r e d i t "  argument i s  i n a p p o s i t e .  7  

A p p e l l e e s  a l s o  a t t e m p t  t o  show f a v o r a b l e  t r e a t m e n t  o f  s t a t e  

and l o c a l  d e b t  o b l i g a t i o n s  b y  r e f e r e n c e  t o  t h e  w a t e r  and sewer  

b o n d s  i s s u e d  p u r s u a n t  t o  $153.62 and 153.63,  --- F l a .  -- S t a t . ,  and 

a l l e g e d l y  e x e m p t  f r o m  t a x a t i o n  b y  $ 1 5 3 . 7 6 ,  --- F l a .  ---- S t a t .  

Admi t t ed ly ,  $153.76 omi t s  t h e  s t a n d a r d  language employed by t h e  

L e g i s l a t u r e  s t a t i n g  t h a t  t h e  exemption s h a l l  n o t  b e  a p p l i c a b l e  t o  

a n y  t a x  imposed b y  C h a p t e r  220. T h i s  o m i s s i o n ,  h o w e v e r ,  i s  n o t  

f a t a l .  S e c t i o n  153.76 was e n a c t e d  by  t h e  L e g i s l a t u r e  i n  1959.  

(See, $27, Ch. 59-446, Laws of  F l o r i d a . )  It was r e p e a l e d  i n  1972 

t o  t h e  e x t e n t  i t  p r o v i d e d  a n  e x e m p t i o n  f r o m  - a n y  -- t a x  imposed by  

Ch. 220. C h a p t e r  72-278,  Laws o f  F l o r i d a ,  w h i c h  c r e a t e d  P a r t  

V I I ,  Ch. 220, t o  impose t h e  t a x  sub  j u d i c e ,  s p e c i f i c a l l y  p r o v i d e d  

i n  $10 f o r  i t s  r e p e a l ;  i t  s t a t e d  a s  f o l l o w s :  

D e  t o f  R e v e n u e ,  455 So.2d 317 I n  D e l t a  A_jr L i n e s ,  I n c .  p  . - 
(Fla.TT@i), t l i s  C o u r t  s t r u c k  down a  c o r p o r a t e  t a x  c r e d i t  a s  
v i o l a t i v e  o f  t h e  Commerce C l a u s e  because  i t  d i s c r i m i n a t e d  a g a i n s t  
i n t e r s t a t e  commerce by  p r o v i d i n g  a  d i r e c t  commercial advan tage  t o  
s e l e c t  F l o r i d a - b a s e d  a i r  c a r r i e r s .  The t a x  c r e d i t s  c i t e d  b v  - ~ 

A p e l l e e s  a p p l y  t o  e v e ~ r y  e n t i t y  s u b j e c t  t o  ~ h . 2 2 0  t a x e s .  see; 
9[220.02(9) and 2 2 0 . a T F l a .  S t a t .  T h e r e  i s  no d i s c r i m i n a t T n  
b e t w e e n  t a x p a y e r s  s u b j  e ? T - t o x  t a x ,  no c l a s s i f i c a t i o n ,  no 
v i o l a t i o n  o f  t h e  Commerce C l a u s e .  The c a s e  h a s  a b s o l u t e l y  no 
r e l e v a n c e  t o  t h e  i s s u e  a t  hand. 



Sect ions  125.019, 159.31, 159.50, 183.14, 
215.76, 243.33, 315.11, 340.20, 348.122, 
348.122, 348.65, 348.762, 349.13, 403.1834, 
423.03 and 554.102, F l o r i d a  S t a t u t e s ,  - and 

-- 
Thus,  con temporaneous  w i t h  t h e  p a s s a g e  o f  t h e  t a x  a t  i s s u e ,  t h e  

Legis l a t u r e ,  t o  i n su re  t h e  t a x  was "nondiscriminatory," r e p e a l e d  

a l l  s t a t u t e s  o f  t a x  e x e m p t i o n  f o r  s t a t e  and l o c a l  d e b t  --- -------- 
o b l i g a t i o n s  t o  t h e  e x t e n t  they would exempt i n t e r e s t ,  income o r  

p r o f i t s  on deb t  o b l i g a t i o n s  from t h e  t a x  imposed by Chapter 220. 

The l a s t  e x p r e s s i o n  o f  l e g i s l a t i v e  w i l l  p r e v a i l s ,  i . e . ,  t h e  

exempt ion  p r e v i o u s l y  g r a n t e d  by $153.76 was -- r e p e a l e d  --- upon 

enactment of  t h e  t a x  a t  i s s u e .  

I t  i s  a l s o  v e r y  i m p o r t a n t  t o  n o t e  t h a t  1 0  o f  t h e  1 5  

s t a t u t o r y  s e c t i o n s  c i t e d  by Appe l l ee s  on pages 41 - 42 of t h e i r  

Br ie f  were s p e c i f i c a l l y  -- enumerated i n  t h e  above who le sa l e  r e p e a l  - - --- 
o f  exempt ions  from C h a p t e r  220 t a x e s .  Thus,  t h e r e  i s  no 

exemption from t h e  t a x  sub j u d i c e  f o r  t h e  bonds au tho r i zed  i n  t h e  

s t a t u t o r y  s e c t i o n s  c i t e d  by Appel lees .  I f  t h e r e  i s  no exemption, 

t h e r e  i s  no d i s c r i m i n a t i o n .  I n  a d d i t i o n ,  t h e  r e m a i n i n g  5  

T h i s  w h o l e s a l e  r e p e a l  o f  t a x  exempt ion  s t a t u t e s  has  been 
app roved  by t h i s  Cour t .  S t r a u g h n  v .  Ca-, 293 So.2d 689 ( F l a .  
1974) 

-- 



s t a t u t o r y  s e c t i o n s  c i t e d  by A p p e l l e e s  on p a g e s  41  - 42 

s p e c i f i c a l l y  p rov ide  t h a t  t h e  exemption s h a l l  n o t  be  a p p l i c a b l e  

t o  any -- t a x  imposed by Ch. 220. A s  t h e  t r i a l  j udge  s o  a p t l y  h e l d  

" [ t l h e  t a x  on banks and s a v i n g s  a s s o c i a t i o n s  imposed by P a r t  V I I ,  

Ch. 220 i s  i n e s c a p a b l y  a  t a x  imposed by Ch. 220 and t h u s  t h e  

exemption does n o t  apply." (R 291) 

A p p e l l e e s  a l s o  p o i n t  t o  t h e  P a s c o  C o u n t y  E x p r e s s w a y  

o b l i g a t i o n s  -- a l l e g e d l y  i s sued  pursuant  t o  $348.84, -- F l a .  S t a t .  t o  

show d i sc r imina t ion .  However, no bonds were ever  issued! (R 105) 

By a f f i d a v i t  i n  t h e  Record, Thomas A. Beenck, Chief of t h e  Bureau 

o f  L e g a l  S e r v i c e s  o f  t h e  D i v i s i o n  o f  Bond F i n a n c e ,  F l o r i d a  

Department of General  S e r v i c e s ,  a t t e s t e d  t h a t  t h e r e  were no bonds 

ou ts tanding  nor  d i d  i t  appear  t h a t  any bonds were e v e r  i s sued  by 

o r  on b e h a l f  o f  t h e  Pasco  County Expressway A u t h o r i t y .  (R 105).  

Moreover, any phantom bond i s s u e  from t h e  a u t h o r i t y  would have t o  

b e  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h e  S t a t e  Bond Act .  (See ,  - 

$348.84, --- F l a .  -- S t a t . )  The S t a t e  Bond A c t ,  $$215.57 - 215.83, --- F l a .  

S t a t . ,  s p e c i f i c a l l y  p rov ides  i n  $215.76 that  the exemption from 

taxation for state  and local  bonds s h a l l  not be applicable t o  any 

tax  imposed by C h .  220. Thus,  assuming t h e  bonds e v e n  e x i s t e d ,  

t h e r e  i s  no omission of t h e  p e r t i n e n t  language. 

Throughout t h i s  e n t i r e  a n a l y s i s  i t  must be remembered t h a t  

Appel l e e s  a r e  a t t e m p t i n g  t o  s e c u r e  t h e  b e n e f i t  o f  an exempt ion  

from t a x a t i o n  f o r  s t a t e  and l o c a l  debt  o b l i g a t i o n s  i n  an e f f o r t  



t o  t h e n  a r g u e  t h a t  t h e  c o r p o r a t e  t a x  d i s c r i m i n a t e s  b e c a u s e  t h e  

i n t e r e s t  e a r n e d  o n  t h e  s t a t e  o r  l o c a l  d e b t  o b l i g a t i o n  i s  

exempted .  I t  i s  a  f u n d a m e n t a l  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  

t h a t  exemptions from t a x a t i o n  must b e  s t r i c t l y  c o n s t r u e d  a g a i n s t  

t h e  o n e  s e e k i n g  t h e  b e n e f i t  o f  t h e  e x e m p t i o n . 9  A p p e l l e e s  h a v e  

n o t  shown one i n s t a n c e  i n  t h e  t a x i n g  scheme where s t a t e  o r  l o c a l  

d e b t  o b l i g a t i o n s  a r e  more f a v o r a b l y  t r e a t e d  t h a n  f e d e r a l  d e b t  

o b l i g a t i o n s .  T h e r e  i s  p a r i t y  i n  t r e a t m e n t ;  t h e  t a x  i s  

n o n d i s c r i m i n a t o r y .  

Even a s s u m i n g  f o r  a r g u m e n t  t h a t  A p p e l l e e s  i n  t h e i r  s e a r c h  

t h r o u g h  t h e  s t a t u t e s  c a n  f i n d  one  e x a m p l e  w h i c h  l a c k s  t h e  

language s t a t i n g  t h a t  t h e  t a x  exemption does  n o t  a p p l y  t o  any t a x  

imposed by Ch. 220,  t h i s  C o u r t  s h o u l d  s t i l l  f i n d  t h a t  i n t e r e s t  

e a r n e d  f r o m  s u c h  a  bond i s  i n c l u d i b l e  i n  t h e  t a x  b a s e  i n  o r d e r  t o  

u p h o l d  t h e  v a l i d i t y  o f  t h e  t a x .  Other  s t a t e  c o u r t s  h a v e  s o  h e l d .  

See ,  Connec t i cu t  -- Bank and T r u s t  Co. v .  Tax Commissioner, 423 A.2d --- 

883 (Conn. 1979); N a t i o n a l  ----- Bank o f  A l a s k a  v .  S t a t e ,  Department - o f  

Revenue, 642 P.2d 811 (Alaska ,  1982).1° 

T h i s  r u l e  a p p l i e s  i f  t h e r e  i s  a n  a m b i g u i t y  i n  t h e  s t a t u t e .  
A p p e l l a n t s  a s s e r t  t h e r e  i s  no ambigu i ty  i n  t h e  language r o u t i n e l y  
employed  b y  t h e  L e g i s l a t u r e  w i t h  r e f e r e n c e  t o  s t a t e  and l o c a l  
d e b t  o b l i g a t i o n s  - i n t e r e s t  e a r n e d  i s  n o t  exempt  from a n y  t a x  
imposed b y  Ch. 220. I f  t h e r e  i s  a n  a m b i g u i t y ,  A p p e l l e e s  s t i l l  
l o s e  t h e  exemption because  o f  t h e  s t r i c t  c o n s t r u c t i o n  r u l e .  

lo A more t h o r o u g h  d i s c u s s i o n  o f  t h e s e  c a s e s  i s  c o n t a i n e d  on 
pages  43 th rough  46 of  A p p e l l a n t s '  I n i t i a l  B r i e f  f i l e d  h e r e i n .  



111. Any p o s s i b l e  d e c i s i o n  r e g a r d i n g  i n v a l i d i t y  
o f  t h e  t a x  s h o u l d  b e  g i v e n  "pure" p r o s p e c t i v e  
e f f e c t :  t h e  Sunburs t  Doc t r ine .  

An Amicus Answer B r i e f  h a s  been f i l e d  r e l a t i n g  s o l e l y  t o  t h e  

i s s u e  o f  whe the r  any d e c i s i o n  o f  i n v a l i d i t y  s h o u l d  b e  g i v e n  p u r e  

p r o s p e c t i v e  e f f e c t .  A p p e l l a n t s  w i l l  t h o r o u g h l y  respond t o  t h i s  

i s s u e  i n  i t s  R e p l y  t o  t h a t  Amicus B r i e f .  T h e r e  a r e ,  h o w e v e r ,  

c e r t a i n  s t a t e m e n t s  made i n  Appel lees '  Answer B r i e f  which w a r r a n t  

a  r e p l y  h e r e .  

F i r s t ,  c o n t r a r y  t o  A p p e l l e e s '  a s s e r t i o n ,  t h e r e  i s  F l o r i d a  

a u t h o r i t y  f o r  "pure"  p r o s p e c t i v i t y  o f  a  d e c i s i o n  o f  i n v a l i d i t y  

and i t  --- was c i t e d  i n  A p p e l l a n t s '  I n i t i a l  B r i e f  on  p a g e  35. I n  

G u l e s i a n  v .  Dade C o u n t y  S c h o o l  B o a r d ,  281 So.2d 325 ( F l a .  1973)  ----- - --- -- --- -- 

t h i s  C o u r t  r e f u s e d  t o  o r d e r  t a x  r e f u n d s  t o t a l l i n g  $ 7 , 3 0 0 , 0 0 0  

a f t e r  i n v a l i d a t i n g  a  s t a t u t e  a u t h o r i z i n g  s c h o o l  d i s t r i c t s  t o  l e v y  

a n  ad v a l o r e m  t a x  i n  e x c e s s  o f  1 0  m i l l s  w i t h o u t  a  v o t e  o f  t h e  

e l e c t o r s .  The Cour t  r easoned  t h a t  p u r e  p r o s p e c t i v e  a p p l i c a t i o n  

o f  t h e  r u l i n g  was p r o p e r  b e c a u s e  o f  t h e  s c h o o l  b o a r d ' s  r e l i a n c e  

o n  a  p r e s u m p t i v e l y  v a l i d  s t a t u t e  a n d  t h e  b u d g e t a r y  a n d  

a d m i n i s t r a t i v e  burdens  a r e f u n d  would cause .  

S e c o n d ,  t h e  p o w e r  o f  t h e  C o u r t s  t o  f a s h i o n  " p u r e "  

p r o s p e c t i v e - o n l y  d e c i s i o n s  i s  h a r d l y  a  "novel"  s u g g e s t i o n .  The 

D o c t r i n e  was d e f i n i t i v e l y  e s t a b l i s h e d  i n  1932 by t h e  d e c i s i o n  i n  

G r e a t  N o r t h e r n  R. Co. v .  S u n b u r s t  O i l  6r R e f i n e r y  Co., 287 U.S. -- -- - - - ---- -- - - - 

358 (1932), from which t h e  d o c t r i n e  a c q u i r e d  i t s  name. The c a s e s  



a p p l y i n g  t h e  d o c t r i n e  a r e  many. See,  f o r  example, I n t e r n a t i o n a l  - 

S t u d i o s  Apt .  Ass ' n .  v .  Lockwood, 421  So.2d 1119 ( F l a .  3 r d  DCA - - ---- 
1 9 8 2 ) ;  G u l e s i a n  v .  Dade C o u n t y  S c h o o l  B o a r d ,  s u p r a  a n d  - - - - - - - - - - - - - -- - - - ------ ------ 

M e t r o p o l i t a n  L i f e  I n s .  Co. v .  Commissioner o f  I n su rance ,  373 N.W. - - 

2d 399 (N.D. 1 9 8 5 ) ,  d e c l i n i n g  t o  o r d e r  a t a x  r e f u n d  on a  f i n d i n g  

o f  u n c o n s t i t u t i o n a l i t y .  

Th i rd ,  t h e r e  i s  a b s o l u t e l y  no bad f a i t h  i n v o l v e d ,  a t  l e a s t  

n o t  on t h e  p a r t  o f  t h e  S t a t e .  The t a x i n g  scheme A p p e l l e e s  

c h a l l e n g e  h a s  been  t h e  l a w  s i n c e  1972 ,  p r e s u m p t i v e l y  v a l i d .  

A p p e l l e e s  e x e r c i s e d  t h e  p r i v i l e g e  of  do ing  b u s i n e s s  i n  t h e  S t a t e  

t h r o u g h o u t  t h e  p e r i o d  f o r  which  t h e y  s e e k  a  r e f u n d ;  t h e y  n e v e r  

p r o t e s t e d  t h e  t a x  o r  i n d i c a t e d  t h a t  a  r e f u n d  o f  t a x e s  m i g h t  be  

s o u g h t  b a s e d  on a l l e g e d  v i o l a t i o n  o f  t h e  F e d e r a l  P u b l i c  Debt  

S t a t u t e ,  wh ich  h a s  been  t h e  l a w  f o r  w e l l  o v e r  100  y e a r s .  The 

S t a t e  o f  F l o r i d a  r e l i e d  on t h e  p r e s u m p t i v e l y  v a l i d  t a x i n g  

s t a t u t e .  A p p e l l e e s  now s e e k  a  m u l t i - m i l  l i o n  w i n d f a l l  a t  t h e  

expense o f  o t h e r  t axpaye r s  i n  t h e  S t a t e .  They s a t  i d l y  f o r  y e a r s  

w h i l e  t h e  S t a t e  r e l i e d  i n  good f a i t h  on t h e  r e v e n u e s  g e n e r a t e d  

f rom t h e  t a x .  I t  i s  t h e  A p p e l l e e s  who s h o u l d  "no t  be  p e r m i t t e d  

t o  g a t h e r  f r u i t  o u t  o f  season  i n  a  garden o f  equi ty ."  I f  t h e  t a x  

i s  i n v a l i d  (and t h e  S t a t e  s t r o n g l y  a r g u e s  i t  i s  v a l i d ) ,  t h i s  

Court s h o u l d  a p p l y  a  "pure" p r o s p e c t i v e  e f f e c t  t o  any d e c i s i o n  o f  

i n v a l i d i t y  and g r a n t  r e funds  t o  no one. There i s  c l e a r  p r eceden t  

f o r  such  a d e c i s i o n .  



CONCLUSION 

The c a r d i n a l  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n  i s  t h a t  a  

s t a t u t e  should be construed so a s  t o  a s c e r t a i n  and g i v e  e f f e c t  t o  

t h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e  a s  e x p r e s s e d  i n  t h e  s t a t u t e .  

There i s  abundance of a u t h o r i t y  t o  suppor t  t h e  v a l i d i t y  of t h i s  

c h a l l e n g e d  t a x .  The d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  s h o u l d  be 

r eve r sed ,  w i th  d i r e c t i o n s  t h a t  t h e  F i n a l  Summary Judgment of t h e  

t r i a l  cou r t  upholding t h e  v a l i d i t y  of t h e  t a x  be  r e i n s t a t e d  and 

a f  f  irmed. 
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