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INTRODUCTION 

This Initial Brief on jurisdiction is respectfully submitted 

by Petitioner, St. Joseph's Hospital, Inc. ("St. Joseph'sI1). 

St. Joseph's seeks discretionary review of the decision in 

Florida Patient's Compensation Fund v. Coxon, 12 FLW 654 (Fla. 

2nd DCA Feb. 27, 1987). Time for rehearing has expired. The 

decision involves consolidated appeals in that Court, and review 

is sought becuase of a conflict of decisions pursuant to Article 

V, §3(b)(3). F1a.R.App.P. 9.030(a)(2)(A)(iv). A copy of the 

decision sought to be reviewed in appended to this Brief (A. 

1-3). In the District Court, Florida Patient's Compensation Fund 

("The Fund'l), was Appellant and Elaine M. Coxon ( "Coxon1') and St. 

Joseph's were Appellees in Case No. 80-814. In Case No. 80-815 

St. Joseph's was Appellant and Coxon and The Fund were Appellees. 

The consolidated appeals presented the same question of law 

determined by the Second District Court of Appeal's decision. 

(A. 1-3). 

STATEMENT OF THE CASE AND OF THE FACTS 

The facts which control this Court's jurisdiction to review 

District Court decisions which expressly and directly conflict 

with prior decisions of this Court or other District Courts of 

Appeal on the same question of law are those expressed in the 

decision sought to be reviewed. (A. 1-3). I/ 

1/ 1980 Committee Note, Fla.R.App.P.9.030, 32 Fla. Stat. Ann. 
308; England, Hunter & Williams, Constitutional Jurisdiction Of 
The Supreme Court Of Florida: 1980 Reform, 32 U.Fla.L.Rev. 147, 
180-181, 189 (1980); Jenkins v. State, 385 So.2d 1356 (Fla.1980); 
Nielsen v. City of Sarasota, 117 So.2d. 731, 732 (Fla. 1960). 



In the District Court both The Fund and St. Joseph's appeal- 

ed the Trial Court's final judgment requiring each to pay a pro 

rata share of attorneys' fees awarded to Coxon pursuant to 

$768.56, Florida Statutes (1981). (A. 2). 

The Fund argued that Chapter 768, Florida Statutes (1981) 

did not contemplate that The Fund would be liable for attorneysf 

fees as part of a llclaim't which The Fund was obligated to pay 

under that Chapter. St. Joseph's contended that their statutory 

limit of liability on a claim ($100,000.00) was the full extent 

of its obligation, which they had satisfied, and that they were 

not liable for additional payments in the form of attorneys' 

fees. (A. 2). 

On the basis of its previous decision in Florida Patient's 

Compensation Fund v. Maurer, 493 So.2d 510 (Fla. 2nd DCA 1986), 

the Second District held that St. Joseph's, as the health care 

provider, was responsible for attorney's fees in addition to its 

$100,000.00 claim limit, and that The Fund was not obligated to 

pay statutory attorney's fees. In so holding, the Second 

District recognized a direct conflict with Bouchoc v. Peterson, 

490 So.2d 132 (Fla. 3rd DCA 1986). (A. 3). 

Maurer and Bouchoc are pending on petition for review in 

this Court, and are scheduled for argument on May 8, 1987. 

JURISDICTIONAL ISSUE PRESENTED 

DOES THE DECISION SOUGHT TO BE REVIEWED 
EXPRESSLY AND DIRECTLY CONFLICT WITH BOUCHOC 
V. PETERSON, 490 S0.2D 132 (FLA. 3RD DCA 



1986), FLORIDA PATIENT'S COMPENSATION FUND 
V. MILLER, 436 S0.2D 392 (FLA. 3RD DCA 1983), 
AND/OR FLORIDA PATIENT'S COMPENSATION FUND 
V. ROWE, 472 S0.2D 1145 (FLA. 1985). 

STATEMENT OF ARGUMENT 

The issue is whether or not the Florida Patient's Compensa- 

tion Fund is liable to a plaintiff for attorney's fees under 

0768.54 and 768.56, Florida Statutes (1981), where the health 

care provider fund member has paid its $100,000.00 limitation of 

liability pursuant to 0768.54. 

In the decision sought to be reviewed the Second District 

Court of Appeal has held that the Fund is not liable for 

attorney's fees, and that a fund member is liable, even after it 

has paid its statutory $100,000.00 limit of liability under 

0768.54, Florida Statutes (1981). The Second District Court of 

Appeal has openly stated that it is in conflict with Bouchoc v. 

Peterson, 490 So.2d 132 (Fla. 3rd DCA 1986). (A. 3). 

In holding that the Fund is liable for attorney's fees, the 

Court in Bouchoc relied upon Florida Patient's Compensation Fund 

v. Miller, 436 So.2d 932 (Fla. 3rd DCA 1983) and Florida 

Patient's Compensation Fund v. Rowe, 472 So.2d 1145 (Fla. 1985), 

and there is direct and express conflict between those decisions 

and the decision sought to be reviewed. 

In Miller the Fund's liability for attorney's fees as part 

of a claim contemplated by the statutes was a necessary preamble 

to the hospital's recovery against the Fund on indemnity prin- 

ciples. 



In Rowe, the sole issue was the Fund's liability for payment 

of attorney's fees after a health care member had paid its maxi- 

mum liability of $100,000.00. The Fund's standing to challenge 

the constitutionality of 5768.56 was predicated upon its 

attorney's fee liability. 

ARGUMENT 

THE DECISION SOUGHT TO BE REVIEWED EXPRESSLY 
AND DIRECTLY CONFLICTS WITH BOUCHOC V. 
PETERSON, 490 S0.2D 1932 (FLA. 3RD DCA 1986), 
FLORIDA PATIENT'S COMPENSATION FUND V. MILLER, 
436 S0.2D 932 (FLA. 3RD DCA 1983) AND FLORIDA 
PATIENT'S COMPENSATION FUND V. ROW, 472 
S0.2D 1145 (FLA. 1985) ON THE LEGAL ISSUE OF 
WHETHER THE FLORIDA PATIENT'S COMPENSATION 
FUND IS LIABLE FOR ATTORNEYS' FEES UNDER 
55768.454 and 768.56, FLORIDA STATUTES (1981), 
WHERE THE HEALTH CARE PROVIDER HAS PAID ITS 
$100,000.00 STATUTORY LIMIT OF LIABILITY. 

A. Principles Of Conflict Jurisdiction. 

The present controversy meets the requirement of I1express 

and direct" conflict of decisions of Article V, 93 (b) (3 ) , Florida 

Constitution. Under that mandate, this Court has returned to the 

principles enunciated in Nielsen v. City of Sarasota, 117 So.2d 

731 (Fla. 1960), Ansin v. Thurston, 101 So.2d 808 (Fla. 1958), 

and Kyle v. Kyle, 139 So.2d 885 (Fla. 1962). The present case 

annunciates a rule of law which conflicts with other District 

Court or Supreme Court expressions of law. 

B. Express And Direct Conflict Exists. 

In the decision sought to be reviewed the Second District 

Court of Appeal has recognized the express and direct conflict 

created by the decision sought to be reviewed: 



By our holding herein,  we a re  again i n  con- 
f l i c t  with Bouchoc v. Peterson, 490 So.2d 132 
(F la .  3rd DCA 1986). ( A .  3 ) .  

Under the  re levant  provisions of §764 ,54(2) (a ) (b)  and ( 3 ) ( e )  

( 2 ) ,  ( 3 ) ,  Florida S ta tu tes  (1981), a  heal th  ca re  provider,  such 

as  S t .  Joseph's ,  who pays i t s  yearly fee  and assessment i s  not  

l i a b l e  fo r  an amount i n  excess of $100,000.00 per claim. On 

approved set t lements o r  judgments i n  excess of the  $100,000.00 

l i m i t  t he  in jured p l a i n t i f f  may f i l e  a  claim with The Fund t o  

recover the  amount i n  excess of $100,000.00, including cour t  

cos t s  and a t torneys '  f ees ,  which a re  t o  be paid i n  one lump sum 

within 90 days a f t e r  the  set t lement o r  judgment i s  rendered: 

( 2 )  LIMITATION OF LIABILITY - 
( a )  A l l  hosp i ta l s ,  unless exempted under 
t h i s  paragraph o r  paragraph ( c ) ,  s h a l l ,  and 
a l l  hea l th  care  providers o ther  than hos- 
p i t a l s  may, pay the  year ly  fee  and assessment 
o r ,  i n  cases i n  which such hosp i ta l  o r  heal th  
care  provider joined the  fund a f t e r  the  
f i s c a l  year had begun, a  prorated assessment 
i n t o  the  fund pursuant t o  subsection ( 3 ) .  

* * *  
( b )  A heal th  ca re  provider s h a l l  not  be 
l i a b l e  f o r  an amount i n  excess of $100,000 
per claim o r  $500,000 per  occurrence fo r  
claims covered under subsection ( 3 )  i f  the  
heal th  care  provider had paid the  fees  
required pursuant t o  subsection ( 3 )  fo r  the  
year i n  which the  incident  occurred f o r  which 
the  claim is  f i l e d ,  and an adequate defense 
fo r  the  fund i s  provided, and pays a t  l e a s t  
the  i n i t i a l  $100,000 o r  the  maximum l i m i t  of 
the  underlying coverage maintained by the  
hea l th  care provider on the  date  when the  
incident  occurred f o r  which the  claim i s  
f i l e d ,  whichever i s  g rea t e r ,  of any s e t t l e -  
ment o r  judgment agains t  the  hea l th  ca re  
provider f o r  the  claim i n  accordance with 
paragraph ( 3 ) ( e ) .  



( e )  Claims procedures - 

2 .  I t  s h a l l  be t he  r e spons ib i l i t y  of t he  
i n su re r  o r  s e l f - i n su re r  providing insurance 
o r  self- insurance f o r  a hea l th  ca re  provider 
who i s  a l s o  covered by t he  fund t o  provide an 
adequate defense on any claim f i l e d  which 
p o t e n t i a l l y  a f f e c t s  t h e  fund, with respec t  t o  
such insurance con t rac t  o r  self- insurance 
con t rac t .  The insure r  o r  s e l f - i n su re r  s h a l l  
a c t  i n  a f iduc ia ry  r e l a t i onsh ip  toward t he  
fund with respec t  t o  any claim a f f ec t i ng  the  
fund. No se t t lement  exceeding $100,000, o r  
any o ther  amount which could requ i re  payment 
by t he  fund, s h a l l  be agreed t o  unless  
approved by t he  fund. 

3 .  A person who has recovered a f i n a l  judg- 
ment o r  a se t t lement  approved by t he  fund 
aga ins t  a hea l th  ca re  provider who i s  covered 
by t h e  fund may f i l e  a claim with t he  fund t o  
recover t h a t  por t ion  of such judgment o r  
se t t lement  which i s  i n  excess of $100,000 o r  
the  amount of the  hea l th  ca r e  p rov ider ' s  
bas ic  coverage, i f  g r ea t e r ,  a s  s e t  f o r t h  i n  
paragraph ( 2 ) ( b ) .  In  the  event an account f o r  
a given year incurs  l i a b i l i t y  exceeding 
$100,000 t o  a l l  persons under a s i ng l e  occur- 
rence, the  persons recovering s h a l l  be paid 
from t h e  account a t  a r a t e  not  more than Than 
$100,000 per  person per  year u n t i l  t he  claim 
has been paid i n  f u l l ,  except t h a t  cour t  
cos t s  and reasonable a t t o rney ' s  fees  s h a l l  be 
paid i n  one lump sum within 90 days a f t e r  t h e  
se t t lement  o r  judgment i s  rendered. Such 
fees  s h a l l  no t  reduce the  amount of the  
annual award. 

Sect ion 768.56(1),  Florida S t a tu t e s  (1981) provides f o r  t he  

allowance of a t t o rney ' s  fees  t o  t he  p reva i l ing  par ty  i n  medical 

malpractice ac t ions  : 

Except as  otherwise provided by law, t he  
cour t  s h a l l  award a reasonable a t t o rney ' s  fee  
t o  t he  p reva i l ing  par ty  i n  any c i v i l  ac t ion  
which involves a claim f o r  damages by reason 
of i n ju ry ,  death, o r  monetary l o s s  on account 
of a l leged malpractice by any medical o r  



osteopathic physician, podiatrist, hospital, 
or health maintenance organization; however, 
attorneys' fees shall not be awarded against 
a party who is insolvent or poverty-stricken. 
Before initiating such a civil action on 
behalf of a client, it shall be the duty of 
the attorney to inform his client, in writing, 
of the provisions of this section. When 
there is more than one party on one or both 
sides of an action, the court shall allocate 
its award of attorney's fees among prevailing 
parties and tax such fees against nonprevail- 
ing parties in accordance with the principles 
of equity. In no event shall a nonprevailing 
party be required to pay to any or all pre- 
vailing parties any amount in attorney's fees 
in excess of that which is taxed against such 
nonprevailing party. A party who makes an 
offer to allow judgment to be taken against 
him shall not be taxed for the prevailing 
party1 s attorney' s fees which accrue subse- 
quent to such offer of judgment if the final 
judgment is not more favorable to the pre- 
vailing party than the offer. The court 
shall reduce the amount of attorney's fees 
awarded to a prevailing party in proportion 
to the degree to which such party is deter- 
mined by the trier of fact to have contribut- 
ed to his own loss or injury. 

Even without the Second District Court of Appeal's recog- 

nition of conflict, the Bouchoc decision, compared with the 

decision sought to be reviewed, reveals that conflict, as well as 

conflict with Florida Patient's Com~ensation Fund v. Miller. 

436 So.2d 932 (Fla. 3rd DCA 1983) and Florida Patient's Compensa- 

tion Fund v. Rowe, 472 So.2d 1145 (Fla. 1985). In Bouchoc, 2/ 

based upon Miller and Rowe, the Third District held that The Fund 

was liable for attorney's fees as part of a claim where, as in 

the instant case, the health care provider has paid the 

$100,000.00 limit of liability provided by S768.54, supra: 

2/ The minor differences between the 1981 and 1983 statute 
(S768.54) do not affect the issue presented. 



W e  a f f i r m  t h e  judgment on t h e  a u t h o r i t y  o f  
F lo r ida  P a t i e n t ' s  Compensation Fund v .  M i l l e r ,  
436 So.2d 932 ( F l a .  3d DCA 1983) where, 
al though i n  a  d i f f e r e n t  f a c t u a l  s e t t i n g ,  w e  
he ld  t h a t  t h e  Fund i s  l i a b l e  f o r  t h e  
a t t o r n e y ' s  f e e s ,  a s  w e l l  a s  damages a r i s i n g  
from a p l a i n t i f f ' s  i n j u r i e s  caused by t h e  
h e a l t h  c a r e  p rov ide r ,  a f t e r  t h e  provider  has 
pa id  $100,006. F l o r i d a  p a t i e n t  '-s Compensa- 
t i o n  Fund v .  Rowe. 472 So.2d 1145 ( F l a .  1985) 
i s  a l s o  suppor t ibe .  I n  t h a t  c a s e  t h e  ~ u n d  
was heard on a  cha l lenge  t o  t h e  f e e  s t a t u t e  
on c o n s t i t u t i o n a l  grounds. The Fund's s tand-  
i n g  t o  cha l lenge  t h e  s t a t u t e  r e s t e d  on t h e  
unaddressed premise t h a t  t h e  Fund could be 
l i a b l e  t o  pay a t t o r n e y ' s  f e e s  where it was a  
nonpreva i l ing  p a r t y .  

[490 So. 2d 1321. 

I n  Miller t h e r e  was a  d i f f e r e n t  procedura l / fac tua l  s e t t i n g .  

However, t h e  Fund's l i a b i l i t y  f o r  a t t o r n e y ' s  f e e s  t o  t h e  p l a i n -  

t i f f ,  where t h e  h e a l t h  c a r e  p rov ide r  had p a i d  t h e  $100,000.00 

s t a t u t o r y  l i m i t  o f  l i a b i l i t y  p e r  c la im,  was expres s ly  and d i r e c t -  

l y  recognized.  I n  Miller t h e  h o s p i t a l  fund member was h e l d  

v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t  of  i t s  employee/doctor, who was 

he ld  j o i n t l y  l i a b l e  t o  t h e  p l a i n t i f f  and t h e  h o s p i t a l .  Each 

defendant  pa id  t h e  p l a i n t i f f  $100,000.00 on t h e  judgment, and t h e  

h o s p i t a l  sued D r .  Miller and t h e  Fund t o  recover  i t s  payment p l u s  

a t t o r n e y s 1  f e e s  and c o s t s  i ncu r red  i n  defending t h e  o r i g i n a l  

a c t i o n .  The T r i a l  Court awarded judgment i n  t h a t  amount holding: 

I t  i s  t h e  opin ion  o f  t h e  c o u r t  t h a t  under t h e  
p rov i s ions  o f  Chapter 768.54, F la .  S t a t . ,  t h e  
FLORIDA PATIENTS COMPENSATION FUND i s  o b l i g a t -  
ed t o  pay on behal f  of  SAUL MILLER, M.D. a l l  
damage awards rendered a g a i n s t  SAUL MILLER, 
M.D. i n  excess  o f  $100,000 t h a t  a r i s e  o u t  of  
t h e  render ing  o f  medical c a r e  o r  s e r v i c e s  by 
SAUL MILLER, M.D. I n  t h i s  case ,  t h e  c la im o f  
MT. SANAI HOSPITAL OF GREATER MIAMI, INC. 
a g a i n s t  SAUL MILLER, M.D. f o r  common law 



indemnity has arisen out of the rendition of 
medical care and service by SAUL MILLER, M.D. 

[436 So.2d at 9331. 

In affirming the judgment, the Third District held that the 

Fund was liable to the hospital for the $100,000.00 it had paid 

under common law indemnity principles, as well as attorneys' fees 

and costs: 

We approve the rationale of the trial court. 
Had the Legislature wished to preclude the 
application of indemnity principles to cases 
of this nature, it could have done so when it 
enacted the statute. It did not, and we, 
accordingly, affirm. (Emphasis added). 

conflict exists because the Fund's liability for attorneysf fees 

as part of a claim was a necessary preamble to the hospital's 

recovery against the Fund on indemnity principles. 

In Rowe the constitutionality of 8768.56, Florida Statutes 

(1981) was decided by this Court. As noted by the Court in 

Buochoc, quoted supra, p. 8, Rowe necessarily involved a deter- 

mination that The Fund was responsible for all claim amounts, 

includinq attorney's fees, in excess of the $100,000.00 statutory 

limit of liability applicable to a fund member. The sole issue 

in Rowe was the Fundf s liability for payment of the attorneyf s 

fees after the health care member had paid its maximum liability 

of $100,000.00. The Fundfs standing to challenge the constitu- 

tionality of 4768.56 was predicated upon its attorney's fee 

liability. As recognized in Buochoc, the statutory $100,000.00 

limitation is clear and unambiguous, and as stated in Rowe the 

Fund : 



. . .is responsible for payment of the portion 
of the judgment against the hospital that 
exceeds the $100,000 primary coverage. 

[472 So.2d at 11461. 

CONCLUSION 

Express and direct conflict of decisions is present on a 

persistent and continuing issue. For that reason, this Court 

should accept jurisdiction and resolve the conflict and quash the 

decision of the Second District Court of Appeal in the present 

case and approve the decision of the Third District Court of 

Appeal in Bouchoc. 
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