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P R EL IM 1 N A R Y S T A T EM E N T 

R e f e r e n c e s  t o  t h e  record  on  a p p e a l  a r e  d e s i g n a t e d  w i t h  

t h e  p r e f i x  I I R . I 1  The s u p p l e m e n t a l  r ecord  i s  d e s i g n a t e d  w i t h  t h e  

p r e f i x  rlSR.rl H e f e r e n c e s  t o  t h e  r e c o r d  on  a p p e a l  i n  S t e w a r t  v .  

S t a t e ,  Case No. 70 ,  015 ,  also p e n d i n g  i n  t h i s  C o u r t ,  a re  d c s i g -  

n a t e d  w i t h  t h e  p r e f i x  l rOR.l l  T h i s  C o u r t  g r a n t e d  A p p e l l a n t ' s  M o t i o n  

t o  R e l y  on S p e c i f i c  P o r t i o n s  of t h e  Record on  A p p e a l  i n  Stewart  

v .  S t a t e ,  Case No. 7 0 ,  015,  on  J u n e  1 6 ,  1988. 

1 



S'TA'lEMENT OF 1 H E  CASE 

On J u n e  5 ,  1965, a H i l l s b o r o u g h  C o u n t y  g r a n d  j u r y  

i n d i c t e d  t h e  A p p e l l a n t ,  KENNETH LLLEN STEWART, a / k / a  K E I T H  A .  

K I R K L A N D ,  f o r  f i r s t - d e g r e e  m u r d e r .  (R. 9 0 8 - 0 9 )  On J u n e  2 6 ,  

1585, t h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  i n  t h e  T h i r t e e n t h  J u d i c i a l  

C i r c u i t  C o u r t  i n  a n d  f o r  H i l l s b o r o u g h  C o u n t y ,  F l o r i d a ,  c h a r g i n g  

Atewart w i t h  s e c o n d- d e g r e e  a r s o n .  ( H .  990-91)  B o t h  i n c i d e n t s  

o c c u r r e d  o n  December 6 ,  l 9 b 4 .  ( R .  9 G U ,  9 9 0 )  The t r i a l  c o u r t  

g r d n t e d  t h e  S t a t e ' s  M o t i o n  to C o n s o l i d a t e  t h e  cwo o f f e n s e s  f o r  

t r i a l .  ( R .  9 j 7 ,  l u 1 4 - 1 5 )  

K e n n e t h  S t e w a r t  das t r i e d  by j u r y  S e p t e m b e r  22 t h r o u g h  

2 4 ,  1936,  a n d  was f o u n d  g u i l t y  as  c h a r g e d .  ( R .  9 6 6 ,  1016)  The 

p e n a l t y  p h a s e  of t h e  t r i a l  was n e l d  t h e  f o l l o w i n g  d a y .  ( R .  550 )  

The  j u r y  recommended a ea th  by a v o t e  of t e n  t o  two. ( R .  7 7 9 ,  9 6 7 )  

On O c t o b e r  3 ,  1 9 0 6 ,  at a c o n s o l i d a t e d  s e n t e n c i n g  

p r o c e e d i n g ,  the  t r i a l  c o u r t  j u d g e  s e n t e n c e d  Stewart  t o  d e a t h  by 

e l e c t r o c u t i o n  f o r  t h e  f i r s t - d e g r e e  m u r d e r .  ( R .  8 0 3 ,  9 7 2 - 7 3 )  The 

g u i d e l i n e s  s c o r e s h e e t ,  w h i c h  r e f l e c t e d  a l l  t h e  n o n - c a p i t a l  

o f f e n s e s  f o r  w h i c h  S t e w a r t  was s e n t e n c e d ,  recommended a 2'7 t o  40- 

y e a r  s e n t e n c e .  ( R .  1 0 1 7 - 1 8 )  S t e w a r t  was s e n t e n c e d  t o  t h e  

s t a t u t o r y  maximum o f  15 y e a r s  i n  s t a t e  p r i s o n  f o r  t h e  s e c o n d-  

d e g r e e  a r s o n  c o n v i c t i o n ,  c o n s e c u t i v e  t o  a n y  l i f e  s e n t e n c e  i m p o s e d  

i f  t h e  d e a t h  p e n a l t y  s h o u l d  b e  v a c a t e d .  ( R .  8 0 4 ,  1 0 7 2 - 7 5 )  On 

December 15, l g a b ,  t h e  c o u r t  d e n i e d  t h e  A p p e l l a n t ' s  M o t i o n  f o r  

14ew T r i a l  ( R .  1051-55),  Renewed M o t i o n  f 'or A c q u i t t a l  ( R .  lc156), 

a n d  M o t i o n  f o r  Arrest o f  J u d g m e n t .  (R. b 6 4 - 9 1 ,  1 0 5 7 )  

On J a n u a r y  9, 1 9 6 7 ,  A p p e l l a n t  f i l e d  a t i m e l y  N o t i c e  o f  

A p p e a l  i n  each  c a s e  t o  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l ,  
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L a k e l a n d ,  F l o r i d a .  (R. 975, 1 0 2 4 )  On March 18,  1 9 8 7 ,  t h e  S e c o n d  

D i s t r i c t  t r a n s f e r r e d  t h e  a p p e a l  t o  t h i s  C o u r t  f o r   lac^ of  j u r i s -  

d i c t i o n  o v e r  t h e  d e a t h  p e n a l t y  case .  (R. 984) A p p e l l a n t  f i l e d  a n  

Amended iqo’cice o f  A p p e a l  t o  t h i s  C o u r t  on  March 19, 1987.  ( R .  

1 0 6 6 )  On March 23 ,  1967 ,  t r i a l  c o u n s e 1 7 s  m o t i o n  t o  w i t h d r a w  was 

g r a n t e d  a n d  t h e  c o u r t  a p p o i n t e d  t h e  P u b l i c  D e f e n d e r  f o r  t h i s  

a p p e a l .  ( H .  965 ,  I U S j )  

K e n n r t n  A l l e n  S t e w a r t  a p p e a l s  t o  t h i s  C o u r t  p u r s u a n t  t o  

A r t i c l e  V ,  S e c t i o n  3 ( b ) ( l )  of t h e  F l o r i d a  C o n s t i t u t i o n  a n d  R u l e  

9 . 0 j O ( a ) ( l ) ( A ) ( i )  of t h e  F l o r i d a  R u l e s  of A p p e l l a t e  P r o c e d u r e .  



STATEMENT OF THE FACTS 

A .  G u i l t  P h a s e  

- 

S h o r t l y  a f t e r  m i d n i g h t  o n  December 6 ,  1 9 8 4 ,  D a n i e l  

b ~ r k ,  who l i v e d  on W h i t a k e r  Road i n  L u t z ,  F l o r - d a ,  heard two 

g u n s h o t s ,  j u s t  a " s p l i t  s e c o n d  o r  two" a p a r t .  ( R .  2 1 8 )  He g o t  

o u t  of b e d ,  l o o k e d  o u t  t h e  window, w a l k e d  t o  the  r o a d  a n d  l o o k e d  

b o t h  d i r e c t i o n s ,  b u t  s a w  n o t h i n g .  ( R .  218-19)  A t  a b o u t  1 2 ~ 4 5  o r  

1:OO t h a t  same m o r n i n g ,  L i n d a  D r a y n e ,  who a l s o  l i v e d  i n  L u t z ,  was 

d r i v i n g  home a l o n g  W h i t a k e r  Road when s h e  s p o t t e d  a body l y i n g  

p e r p e n d i c u l a r  t o  .the road on t h e  s o u t h  s i d e .  ( R .  2 2 1 )  She r e-  

p o r t e d  t h e  i n c i d e n t  a t  the  s h e r i f f ' s  o f f i c e .  ( H .  2 2 2 )  

D e p u t y  R o n a l d  C h a n c e y  o f  t h e  H i l l s b o r o u g h  C o u n t y  

S h e r i f f  s s  D e p a r t m e n t  was d i s p a t c h e d  t o  W h i t n k e r  Road t o  i n v e s t i -  

g a t e  t h e  i n c i d e n t .  ( H .  2 2 3 )  He a r r i v e d  t h e r e  at a p p r o x i m a t e l y  

1 ~ 1 5  a.m. on the m o r n i n g  of' December 6 ,  1584 .  He f o u n d  t h e  body 

o f  a w h i t e  L a t i n  male l y i n g  p e r p e n d i c u l a r  t o  W h i t a k z r  Road .  

Thern, a p p e a r e d  t o  be  a wound i n  t h e  t e m p l e  a rea  of  t h e  h e a d .  ( R .  

2 2 5 )  D e p u t y  Chancey  o b s e r v e d  t i r e  t r a c k s  a n d  wha t  a p p e a r e d  t o  

be a c c e l e r a t i o n  marks  on t h e  road .  ( R .  2 2 5 ,  2 3 2 )  

D e t e c t i v e  D a v i d  L u i s ,  also employed  by t h e  H i l l s b o r o u g h  

County  S h e r i f f ' s  D e p a r t m e n t ,  t e s t i f i e d  t h a t  he c o l l e c t e d  a p a i r  

o f  n a i l  c l i p p e r s ,  a n a i l  file, a beer c a n ,  a soda straw, a n d  a 

b r o k e n  v e h i c l e  a n t e n n a  at t h e  s c e n e .  ( H .  2 4 5 ,  250-51) He f o u n d  a 

c o c a i n e  s t raw i n  t h e  f r o n t  c o a t  p o c k e t  of t h e  d e c e d e n t .  ( R .  2 5 0 )  

He t e s t i f i e d  t h a t  t h e  v i c t i m  h a d  n o  i d e n t i f i c a t i o n  o r  w a l l e t .  

( R .  2 4 6 )  D e t e c t i v e  L u i s  t r a n s p o r t e d  t h e  a b o v e  items t o  t h e  FDLE 

l a b o r a t o r y  to be t e s b e d  f o r  l a t 2 n t  f i n g e r p r i n t s .  ( R .  252 ,  254- 55 ,  

2 7 2 )  An FDLE c r i m e  l a b  a n a l y s t  l a t e r  t e s t i f i e d  t h a t  he  f o u n d  n o  0 
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f i n g e r p r i n t s  o f  v a l u e  on a n y  o f  t h e  i tems.  ( R .  424- 29)  

D e p u t y  C h a r l e s  B l i t c h  o f  t h e  H i l l s b o r o u g h  C o u n t y  

S h e r i f f s s  D e p a r t m e n t  t e s t i f i e d  t h a t  sometime a f t e r  m i d n i g h t  on 

December 6, 1964 ,  h e  was t r a v e l i n g  home v i a  I n t e r s t a t e  275. Near 

t h e  Busch B o u l e v a r d  e x i t ,  h e  s p o t t e d  a v e h i c l e  on  f i r e  b e h i n d  t h e  

G o o d w i l l  t r a i l e r  i n  t n e  F l o r i l a n d  Mall.  ( R .  3 2 5 - 2 6 )  He c o n t a c t e d  

t h e  s h e r i f f ' s  o f f i c e  by r a d i o  d i s p a t c h  a n d  r e p o r t e d  t h e  b u r n i n g  

v e h i c l e .  The car  was a maroon o v e r  w h i t e  F o r d  T h u n d e r b i r d .  ( R .  

328) Mechy Wright  o f  t h e  Tampa F i r e  D e p a r t m e n t  t e s t i f i e d  t h a t  

s h e  i n v e s t i g a t e d  t h e  f i r e  a n d  d e t e r m i n e d  t h a t  i t  was s e t  

d e l i b e r a t e l y  w i t h  f l a m m a b l e  l i q u i d s ,  from t he  p a s s e n g e r ' s  s i d e ,  

f r o n t  door  a n d  s e a t .  ( H .  340-42)  

D r .  Char les  D i g g s ,  t h e  medical e x a m i n e r ,  t e s t i f i e d  t h a t  

h e  p e r f o r m e d  a n  a u t o p s y  on  t h e  body of t h e  v i c t i m ,  Huben Dar io  

D i a z .  ( R .  2 '78 )  He o b s e r v e d  t h a t  Lhere were two  g u n s h o t  wounds on 

t h e  body.  One wound was l o c a t e d  on  t h e  f r o n t  l e f t  a s p e c t  o f  t h e  

head  a n d  t h e  o t h e r  b e h i n d  t h e  r . i g h t  e a r .  ( R .  L80) He was n o t  

a b l e  t o  L e l l  w h i c h  wound  o c c u r r e d  f i r s t .  A l t h o u g h  Diaz  was 

a l i v e  when bo th  wounds were i n f l i c t e d ,  e i t h e r  wound would  h a v e  

r e n d e r e d  h i m  i m m e d i a t e i y  u n c o n s c i o u s .  ( R .  262, 2 6 5 - 8 ' l )  Dr. D i g g s  

was a b l e  t o  d e t e r m i n e  t h a t  t h e  gun was f i r e d  from c l o s e  r a n g e ,  

p r o b a b l y  a f o o t  o r  l e s s .  ( R .  269 )  

D r .  D i g g s  t e s t i f i e d  t h a t  Lhe w o u n d s  were c o n s i s t e n t  

w i t h  Diaz  b e i n g  s h o t  w h i l e  l y i n g  f a c e  down.  ( R .  2 b 7 ,  2 9 0 )  On 

c r o s s - e x a m i n a t i o n ,  h o w e v e r ,  h e  t e s t i f i e d  t h a t  t h e  wounds were 

a l s o  c o n s i s t e n t  w i t h  D i a z  r i a v i n g  b e e n  i n  c h a r g i n g  p o s i t i o n ,  

c r o u c h e d ,  coming  a t  someone i n  a n  c i t t a c k i n g  s t a n c e . "  (R. 2 9 3 )  
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'The wounds c o u l d  n o t  h a v e  b e e n  s e l f - i n f l i c t e d  b e c a u s e  e i t h e r  o f  

t h e m  w o u l d  h a v e  i m m e d i a t e l y  i n c a p a c i t a t e d  D i a z .  ( R .  2 9 1 )  

D r .  D i g g s  f o u n d  c o c a i n e  i n  t h e  v i c t i m * s  b l o o d  p l u s  

" m e t a b o l i t e s  of c o c a i n e  which  i s  c o c a i n e  t h a t  i s  a l r e a d y  meta- 

b o l i z e d .  ( R .  297-98) He also f o u n d  e v i d e n c e  t h a t  D i a z  u s e d  n o s e  

d r o p s .  He t e s t i f i e d  t h a t  n o s e  d r o p s  are o f t e n  u s e d  t o  combat  t h e  

c o n g e s t i o n  p r o d u c e d  by s n o r t i n g  c o c a i n e .  ( R .  296-99) 

'l'he s i s te r  of  Ruben Diaz ,  C a r i d a d  F i g u e r e d o ,  t e s t i f i e d  

t h a t  s h e  was v e r y  c l o s e  t o  h e r  b r o t h e r .  T h e y  b o t h  l i v e d  w i t h  

t h e i r  p a r e n t s  a t  t h e  t ime of Diaz ' s  d e a t h .  ( R .  299-3021 P r i o r  

t o  his d e a t h ,  s h e  saw h i m  i n  p o s s e s s i o n  of a small  v i a l  o f  w h i t e  

powder .  ( R .  3 0 2 )  When d e f e n s e  c o u n s e l  a s k e d  t h e  w i t n e s s  i f ,  as  a 

r e s u l t  of t h e i r  r e l a t i o n s h i p ,  s h e  h a d  d i s c o v e r e d  t h a t  h e r  b r o t h e r  

d e a l t  i n  l a r g e  q u a n t i t i e s  of c o c a i n e ,  t h e  t r i a l  c o u r t  s u s t a i n e d  

t h e  p r o s e c u t o r ' s  o b j e c t i o n  based  on r e l e v a n c y  a n d  d i d  n o t  p e r m i t  

t h e  j u r y  t o  hear t h e  t e s t i m o n y . '  ( R .  3 0 3 - 3 0 6 ,  1112) 

The S t a t e v s  k e y  w i t n e s s e s  were R a n d a l l  B i l b r e y ,  a homo- 

s e x u a l ,  a n d  T e r r y  S m i t h ,  a c o n v i c t e d  f e l o n .  B o t h  were f o r m e r  

a s s o c i a t e s  o f  S t e w a r t  t o  whom lie a l l e g e d l y  c o n f e s s e d  t h a t  h e  

c o m m i t t e d  t n e  m u r d e r  o f  Ruben Diaz.  B i l b r e y  was t w e n t y  y e a r s  o l d  

a t  t h e  t ime o f  &he  t r i a l  a n d  l i v e d  k i t h  h i s  p a r e n t s  i n  V i r g i n i a .  

He t e s t i f i e d  t ha t  ne  h a d  l i v e d  i n  Tampa, F l o r i d a ,  f r o m  J u n e  u n t i l  

The w i t n e s s  t e s t i f i e d  i n  p r o f f e r  t h a t  h e r  b r o t h e r  a e a l t  
i n  l a r g e  a m o u n t s  o f  c o c a i n e ,  was w o r k i n g  a s  a r u n n e r  f o r  a 
c o c a i n e  d e a l e r  b e t w e e n  Niami a n d  T a m p a ,  a n d  h a d  a t  o n e  t i m e  
p i c k e d  up r o u g h l y  e i g h t  t h o u s a n d  d o l l a r s  i n  cash.  Near t h e  time 
of  h i s  d e a t h ,  h e  t o l d  h e r  t h a t  he was i n  f i n a n c i a l  t r o u b l e .  ( H .  
3 0 7 - 0 6 )  D e f e n s e  c o u n s e l  a r g u e d  t h a t  t h e  t e s t i i n o n y  was r e l e v a n t  
b e c a u s e  p e o p l e  s u c h  as Diaz who d e a l  i n  l a r g e  a m o u n t s  of c o c a i n e  
a r e  s u b j a c t  t o  n a p h a z a r d  v i o l a n t  crimes. ( H .  3 0 6 ,  312-15 )  
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December o f  1964 ,  d u r i n g  w h i c h  t ime h e  worked a t  Holmes G a r d e n s ,  

a n u r s e r y  i n  t h e  L u t z  a rea .  ( H .  3 6 1 )  He met K e n n e t h  S tewar t ,  

known t o  h i m  as K e i t h  K i r k l a n d ,  a t  a c o n v e n i e n c e  s t o r e  i n  Tampa 

on December 9 ,  I 9 8 4  ( a b o u t  three d a y s  a f t e r  t h e  m u r d e r ) .  ( R .  3 6 2 )  

B i l b r e y  t e s t i f i e d  t h a t  he  was t a l k i n g  t o  h i s  m o t h e r  on 

t h e  t e l e p h o n e  when S t e w a r t  w a l k e d  up t o  h i m  a n d  a s k e d  t o  bor row 

some small c h a n g e  t o  make a phone  c a l l .  ( R .  3 6 3 )  When i t  t u r n e d  

o u t  t h a t  Stewart  was c o l l e c t i n g  money t o  buy b e e r ,  B i l b r e y  l e n t  

h i m  t h e  money. Stewart  p u r c h a s e d  t h e  b e e r  a n d  t h e y  b o t h  went  t o  

B i l b r e y  ' s  %rxa i l e r ,  w i t h i n  w a l k i n g  d i s t a n c e  o f  t h e  7 - E l e v e n ,  t o  

d r i n k  i t .  ( R .  365-67) 

The t w o  men s t a y e d  a t  B i l b r e y ' s  t r a i l e r  f r o m  December 9 

t h r o u g h  December 19 ,  1484 .  ( R .  367) A l t h o u g n  a t  f i r s t  B i l b r e y  

t h o u g n t  t h e y  were l o v e r s ,  t h e  r e l a t i o n s h i p  e v e n t u a l l y  d w i n d l e d  

down LO f r i e n d s n i p .  ( R .  368-69) B i l b r e y  t e s t i f i e d  t h a t ,  on  t h e  

f i r s t  n i g h t ,  a f t e r  c o n s u m i n g  s e v e r a l  c a n s  o f  b e e r ,  S t e w a r t  

s t a r t e d  c r y i n g  a n d  s a y i n g  t h a t  he l ' d i d n ' t  h a v e  t h e  r i g h t  t o  t ake  

a n y b o d y ' s  l i f e .  ( R .  3 7 0 )  A c c o r d i n g  t o  B i l b r e y ' s  t e s t i m o n y ,  

Stewart  i n i t i a l l y  t o l d  him t h a t  he  k i l l e d  someone a c o u p l e  y e a r s  

e a r l i e r  b u t  l a t e r  s a i d  i t  was o n l y  two weeks e a r l i e r .  ( a .  370-71)  

A c c o r d i n g  t o  B i l b r e y ' s  t e s t i m o n y ,  S t e w a r t  t o l d  h i m  t h a t  

he  a n d  a n o t h e r  guy had  r e c e n t l y  g o t t e n  o u t  j a i l  a n d  were s h o r t  of' 

money. 'They w e n t  l o o k i n g  f o r  someone t o  r o b  a n d  s p o t t e d  Ira b i g  

e x p e n s i v e - l o o k i n g  c a r ,  l i k e ,  a C a d i l l a c  o r  L i n c o l n  o r  s o m e t h i n g  

l i k e  tha t f1  o u t s i d e  o f  a b a r .  ( R .  371)  They e n t e r e d  t h e  b a r  t o  

f i n d  o u t  who owned t h e  ca r .  A l t h o u g h  he d i d  n o t  want t o  a t  f i r s t ,  

t h e  o w n e r  o f  t h e  c a r  f i n a l l y  a g r e e d  t o  t a k e  them s o m e w h e r e .  
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Stewar t ,  who sat i n  t h e  back s e a t ,  

t o l d  n i m  t o  d r i v e  toward  L u t z .  ( R .  

S t e w a r t  a n d  t h e  unnamed 

d r i v e r  " t a k e  a r i g h t  o n t o  a d i r t  

p u l l e d  if gun on t h e  d r i v e r  a n d  

372 

a c c o m p l i c e  a l l e g e d l y  made t h e  

r o a d  i n  a b i g  w o o d e d  a r e a . "  

B i l b r e y  t e s t i f i e d  t h a t  S t e w a r t  d e s c r i b e d  t h e  d r i v e r  a s  a Cuban o r  

Mexican  w e a r i n g  a w h i t e  s u i t  w i t h  a b l a c k  p i n - s t r i p e d  be1. t  a n d  a 

s i l v e r  n e c k l a c e .  ( R .  3 7 6 )  They made h i m  p u l l  o v e r ,  g e t  o u t  o f  

t h e  c a r ,  l i e  face down on  , the  g r o u n d ,  a n d  p u t  h i s  h a n d s  a b o v e  h i s  

h e a d .  They t o o k  h i s  b i l l f o l d  c o n t a i n i n g  $50 .00  a n d  a small  g l a s s  

flask o f  c o c a i n e .  ( R .  3 7 3 )  

S t e w a r t  was " h o l d i n g  t h e  g u n  o n  t h e  f e l l o w . "  The 

p e r s o n  h e  was w i t h  was y e l l i n g ,  " K i l l  h i m .  K i l l  h im. ' '  The o t h e r  

man Fjas y e l l i n g ,  f v D o n ' t  k i l l  me. 1 w i l l  g i v e  you a n y t h i n g  you 

w a n t .  . . . I w o n ' t  tell a n y b o d y .  91 A c c o r d i n g  t o  B i l b r e y ' s  t e s t i -  

mony, Stewart  s a i d  t h a t  t h e  guy he was w i t h  "was y e l l i n g  a t  h i m  

a n d  y e l l i n g  at h i m ,  arid t n a t  h e  j u s t  p u l l e d  t h e  t r i g g e r . "  ( R .  

3 7 3 )  B e c a u s e  Stewart  was n o t  s u r e  i f  h e  h i t  t h e  man j u s t  r i g h t  

the  f i r s t  t i m e ,  h e  s h o t  h i m  a g a i n .  (R. 374)  

B i l b r e y  f u r t h e r  t e s t i f i e d  t h a t  S t e w a r t  t o l d  h i m  t h e y  

d r o v e  t h e  v i c t i m ' s  car  t o  t n e  F l o r i l a n d  Mall, p o u r e d  g a s o l i n e  

o n  b o t h  t h e  i n s i d e  a n d  o u t s i d e  o f  t h e  c a r  a n d  b u r n e d  i t .  (R. 

3 7 4 )  Stewart t h e n  j o i n e d  a bunch o f  bums a t  t h e  Winn- Dix ie .  He 

u s e d  t h e  c o c a i n e  a n d  d r a n k  w i t n  t h e  bums u n t i l  h e  p a s s e d  o u t .  

When h e  awoke t h e  gun was g o n e .  ( R .  375) 

On c r o s s - e x a m i n a t i o n ,  d e f e n s e  c o u n s e l  was a b l e  t o  

e l i c i t  t e s t i m o n y  f r o m  B i l b r e y  s h o w i n g  t h a t  h e  knew a lot o f  

d e t a i l s  a b o u t  t h e  m u r d e r .  ( R .  381-83 )  D e f e n s e  c o u n s e l  e s t a b-  

l i s h e d  t h a t  a l t h o u g h  B i l b r e y  was a h o m o s e x u a l ,  S tewar t  was n o t .  
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( R .  3 b j )  He s u g g e s t e d  t h a t  i t  was B i l b r e y  r a t h e r  t h a n  Stewart  

who l u r e d  Ruben D i a z  i n t o  a r e m o t e  wooded area a n d  k i l l e d  h i m  a n d  

t h a t  B i l b r e y  r e l a t e d  t h e  f a c t s  t o  S tewar t .  B i l b r e y  d e n i e d  i t .  

( R .  j b j )  Through  a s e r i e s  o f  q u e s t i o n s ,  d e f e n s e  c o u n s e l  e l i c i t e d  

t e s t i m o n y  t h a t  S tewar t  " b r o k e  B i l b r e y  ' s  n e a r t ,  It  t h u s  s u g g e s t i n g  a 

m o t i v e  f o r  B i l b r e y  t o  t e s t i f y  f a l s e l y  a g a i n s t  S tewar t .  ( R .  384- 

b b )  B i l b r e y  also t e s t i f i e d  t h a t  d u r i n g  t h e  t i m e  t h e  t w o  men 

l i v e d  t o g e t h e r ,  S t e w a r t  d r a n k  a b o u t  t w e n t y  s i x - p a c k s  o f  bee r  

e v e r y  d a y .  (R. 3 d 9 )  

The S t a t e ' s  s e c o n d  key  N i t n e s s  was ' i e r r y  Lyn Smi th  who 

h a d  been  i n c a r c e r a t e d  i n  t h e  H i l l s b o r o u g h  C o u n t y  J a i l  s i n c e  h i s  

a r r e s t  o n  A p r i l  1 9 ,  1 9 8 5 .  ( R .  3 9 4 - 9 5 )  Mr. S m i t h  a d m i t t e d  t o  

h a v i n g  been  c o n v i c t e d  of s e v e n  f e l o n i e s .  ( R .  s 9 5 )  He was await-  

i n g  s e n t e n c i n g  o n  f i v e  f e l o n i e s  -- t w o  armed r o b b e r i e s ,  o n e  

a t t e m p t e d  armed r o b b e r y  a n d  tNo a g g r a v a t e d  b a t t e r i e s  -- a t  t h e  
0 

t i m e  o f  t h e  t r i a l .  ( R .  4 1 1 )  He t e s t i f i e d  t h a t  h e  h a d  n o t  y e t  

been  s e n t e n c e d  on some o f  t h e  f e l o n i e s  b e c a u s e  h e  was " a w a i t i n g  

c h i s  t r i a l "  t o  s e e  how he t e s t i f i e d .  (I?. 4111 He a t  f i r s t  d e n i e d  

h a v i n g  b e e n  p r o m i s e d  t h a t  t h e  j u d g e  w o u l d  b e  m o r e  l e n i e n t  i n  

e x c h a n g e  f o r  his  t e s t i m o n y ,  b u t  s t a t e d  Lhat i t  Y s [ ~ l e e m s  o n l y  

n a t u r a l  t h a t  f o r  my c o o p e r a t i o n  h e  would  b e . "  ( R .  4 1 1 )  He t h e n  

t e s t i f i e d  t h a t  a l t h o u g h  t h e  S t a t e  A t t o r n e y  h a d  n o t  p r o m i s e d  h i m  

l e n i e n c y ,  D e t e c t i v e  Novak a n d  D e t e c t i v e  M a r s i c a n o  had  done  s o .  

( H .  4 1 2 )  He flknewll f r o m  h i s  Knowledge o f  t h e  l e g a l  s y s t e m  t h a t  

t h e  S t a t e  A t t o r n e y ' s  Off ice  c o u l d  n o t  s e n t e n c e  h im.  (R. 4 1 5 )  

S m i t h  t e s t i f i e d  t h a t  h e  met Stewart  a r o u n d  November of 

1964.  ( R .  39 '7 )  Commencing i n  e a r l y  A p r i l  o f  1985, he l i v e d  a t  
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S t e w a r t ' s  a p a r t m t . n t  i n  T a m p a ,  w i t h  S t e w a r t  a n d  a Lqoman named  

M a r g i e  K i r k l a n d .  ( R .  4 0 0 )  S m i t h  r e l a t e d  t h a t  Stewart  told h i m  a 

man p i c k e d  h i m  u p  w h i l e  h e  was h i t c h h i k i n g  on N e b r a s k a  Avenue i n  

Tampa. S t e w a r t  a l l e g e d l y  t o l d  t h e  guy  t o  p u l l  t h e  car  o v e r  ! ' j u s t  

n o r t h  of Fowler on some r i o a d , * '  t o  g e t  o u t  of  t h e  c a r ,  a n d  t o  l i e  

down on t h e  g r o u n d ,  face  down. He walked  up  b e h i n d  the  guy a n d  

" s h o t  h i m  o n c e  o r  t w i c e .  s f  T h e n  he  g o t  b a c k  i n  t h e  c a r  h e  

t o o k  o f f ' ,  s p i n n i n g  t h e  t i r e s . "  ( R .  4 0 2 - 0 3 )  S m i t h  s a i d  t h a t  

S t e w a r t  t o l d  h i m  h e  g o t  a b o u t  t w o  g r a m s  o f  c o c a i n e  o u t  o f  t h e  

m a n ' s  g l o v e  c o m p a r t m e n t  a n d  a b o u t  $50 o u t  o f  h i s  p o c k e t .  (R. 404) 

S m i t h  s a i d  t h a t  S t e w a r t  l a t e r  p o i n t e d  o u t  t o  h i m  t h e  l o c a t i o n  

where he  b u r n e d  t h e  car  a t  t h e  F l o r i l a n d  Mall. ( R .  405-08) 

S m i t h  t e s t i f i e d  t h a t  he h a d  n e v e r  h e a r d  of' R a n d a l l  

B i l b r e y  a l t h o u g h  S t e w a r t  had t o l d  h i m  a b o u t  a former a s s o c i a t e  

who was a h o m o s e x u a l .  ( K .  4 0 d )  On c r o s s - e x a m i n a t i o n ,  d e f e n s e  

c o u n s e l  a t t e m p t e d  t o  g e t  S m i t h  t o  a d m i t  t h a t  S t e w a r c  a c t u a l l y  

t o l d  h i m  t h a t  B i l b r e y  h a d  c o m m i t t e d  zhe  m u r d e r .  S m i t h  d e n i e d  i t .  

(R. 4 1 6 )  The S t a t e  o b j e c t e d .  ( H .  4 1 6 )  

A t  b e n c h  c o n f e r e n c e ,  the p r o s e c u t o r  a r g u e d  t h a t  i t  was 

u n e t h i c a l  f o r  d e f e n s e  c o u n s e l  t o  make s u c h  a s s e r t i o n s  u n l e s s  

tfsoruebody i s  g o i n g  t o  t a k e  t h e  s t a n d  a n d  make some s t a b  a t  s u b -  

s t a n t i a t i n g  h i s  l a s t  two s t a t e m e n t s ,  a n d ,  for t h a t  mat ter ,  many 

of t h e  s t a t e m e n t s  he made t o  B i l b r e y .  . . . "  ( R .  4 1 6 )  He o f f e r e d  

t o  w i t h d r a w  h i s  o b j e c t i o n  i f  d e f e n s e  c o u n s e l  a s s u r e d  them t h a t  he 

p l a n n e d  t o  c a l l  t h e  d e f e n d a n t  t o  t h e  s t a n d  t o  s o  t e s t i f y .  

D e f e n s e  c o u n s e l  d e c l i n e d  t o  make a n y  r e p r e s e n t a t i o n .  (R. 4 1 7 )  

'Ihe c o u r t  s u s t a i n e d  t h e  S t a t z ' s  o b j e c t i o n ,  f i n d i n g  t h e  

q u e s t i o n s  i m p r o p e r .  ( H .  4 1 9 )  D e f e n s e  c o u n s e l  o b j e c t e d  t o  t h e  * 



c o u r t ' s  r u l i n g  on  t h e  bas is  t h a t  i t  s h i f t e d  t h e  b u r d e n  . to the  

d e f e n d a n t  t o  p r o v e  h i s  i n n o c e n c e .  ( R .  419- 20)  A t  t h e  c l o s e  of 

S m i t h ' s  t e s t i m o n y ,  h e  moved f o r  a m i s t r i a l ,  a l l e g i n g  " L h a t  t h e  

S t a t e ' s  a t t e m p t  t o  i n t i m i d a t e  a n d  harass h i m  by i m p l y i n g  e t h i c a l  

v i o l a t i o n s  c o n s t i t u t e d  a S i x t h  Amendment v i o l a t i o n  of S t e w a r t ' s  

r i g h t  t o  e f f e c t i v e  r e p r e s e n t a t i o n  t h r o u g h  c r o s s - e x a m i n a t i o n .  ( R .  

4 2 2 )  The t r i a l  c o u r t  d e n i e d  Lhe m o t i o n .  (H. 4 2 4 )  

D e L e c t i v c  J o h n  M a r s i c a n o ,  who p a r t i c i p a t e d  i n  t h e  

i n v e s t i g a t i o n  o f  t h e  h o m i c i d e  f o r  t h e  H i l l s b o r o u g h  C o u n t y  

S h e r i f f s s  D e p a r t m e n t ,  t e s t i f i e d  t h a t  he a n d  D e t e c t i v e  D e n n i s  

Novak i n t e r v i e w e d  T e r r y  Lyn S m i t h  on A p r i l  1 9 ,  1965,  a t  t h e  Tampa 

P o l i c e  D e p a r t m e n t .  H e  s a i d  t h a t  S m i t h  h a d  b e e n  u n d e r  a r r e s t  f o r  

t e n  o r  twelve  h o u r s  b u t  h a d  n o t  b e e n  i n t e r v i e w e d  p r i o r  t o  t h i s  

t i m e .  ( R .  4413-51) W i t n o u t  t e l l i n g  S m i t h  a n y  f a c t s  a b o u i  t h e  

h o m i c i d e ,  t h e y  a s k e d  h i m  i f  K e n n e t h  S t e w a r t  (known t o  S m i t h  a s  

K e i t h  K i r k l a n d )  h a d  made any  s t a t e m e n t s  t o  h i m  a b o u t  a h o m i c i d e .  

D e f e n s e  c o u n s e l  o b j e c t e d  t o  the a n t i c i p a t e d  h e a r s a y .  ( R .  451-52)  

T h e  p r o s e c u t o r  a r g u e d  t h a t  S m i t h ' s  p r i o r  c o n s i s t e n t  

H e  a s s e r t e d  t h a t  t h e  s t a t e m e n t s  were s t a t e m e n t  was n o t  h e a r s a y . 2  

o f f e r e d  t o  r e b u t  d e f e n s e  c o u n s e l v s  e a r l i e r  a t t e m p t  t o  i m p e a c h  

S m i t h ' s  c r e d i b i l i t y  b y  s u g g e s t i n g  t h a t  he was t e s t i f y i n g  i n  

e x c h a n g e  f o r  a more l e n i e n t  s e n t e n c e ,  t h u s  i m p l y i n g  i m p r o p e r  

' A s t a t e m e n t  i s  n o t  h e a r s a y  i f  t h e  d e c l a r a n t  t e s t i f i e s  
a t  t r i a l  o r  h e a r i n g  a n a  i s  s u b j e c t  t o  c r o s s - e x a m i n a t i o n  c o n -  
c e r n i n g  t h e  s t a t e m e n t  a n d  t h e  s t a t e m e n t  i s  . . . [ c l o n s i s t e n t  
.cJith his t e s t i m o n y  a n d  i s  o f f e r e d  t o  r e b u t  a n  e x p r e s s  o r  i m p l i e d  
c h a r g e  a g a i n s t  h i m  o f  i m p r o p e r  i n f l u e n c e ,  m o t i v e ,  o r  r e c e n t  
f ii b r i  c a t  i o n .  5 9G. 80 1 ( 2 ) ( b ) , F l a .  S'ca t . ( 1 96 5 ) . 
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m o t i v e  a n d  r e c e n t  f a b r i c a t i o n .  ( H .  455-65) D e f e n s e  c o u n s e l  r e-  

s p o n d e d  t h a t  t h e  p r i o r  c o n s i s t e n t  s t a t e m e n t  d i d  n o t  r e b u t  a 

c h a r g e  o f  r e c e n t  f ' a b r i c a t i o n  b e c a u s e  t h e  c i r c u m s t a n c e s  w h i c h  

e x i s t e d  a t  t h e  t ime of S m i t h ' s  e a r l i e r  s t a t e m e n t  were i d e n t i c a l  

to t h e  p r e s e n t  c i r c u m s t a n c e s ;  S m i t h  was f a c i n g  t h e  same c h a r g e s .  

B e c a u s e  S m i t h  had a l r e a d y  t e s t i f i e d  t h a t  h e  t o l d  t h e  same s t o r y  

to P l a r s i c a n o ,  M a r s i c a n o ' s  r e p e t i t i o n  of t h e  s t o r y  would  o n l y  be  

c u m u l a t i v e  a n d  p r e j u d i c i a l .  ( R .  465-6'7) The c o u r t  a l l o w e d  t h e  

t e s t i m o n y .  ( R .  468 )  

M a r s i c a n o  t e s t i f i e d  t h a t  'Te r ry  Lyn S m i t h  t o l d  h i m  h e  

h a d  a c o n v e r s a t i o n  w i t h  Stewart  a b o u t  a week t o  a week a n d  a h a l f  

b e f o r e  h i s  a r r e s t .  S t e w a r t  a l l e g e d l y  t o l d  S m i t h  he g o t  i n t o  t h e  

car  w i t h  t h e  v i c t i m ;  t h e y  d r o v e  t o  t h e  H i l l s b o r o u g h  County  l i n e  

i n  t h e  a rea  of L u t z ;  t h e  v i c t i m  "was made to g e t  o u t  o f  t h e  car  

a n d  l a y  f ace  down" and was s h o t  twice ,  o n e  t ime p o s s i b l y  i n  t he  

back of t h e  head;  two  grams o f  c o c a i n e  a n d  $50 were t a k e n ;  a n d  

t n e  v e h i c l e  was t o r c h e d  at t h e  F l o r i l a n d  M a l l .  ( R .  469) On 

c r o s s - e x a m i n a t i o n ,  D e t e c t i v e  M a r s i c a n o  a d m i t t e d  t h a t  S m i t h  t o l d  

h i m  h e  h a d  p r e v i o u s l y  t a l k e d  t o  s o m e o n e  a t  t h e  Tampa P o l i c e  

D e p a r t m e n t  b u t  M a r s i c a n o  h a d  n o t  a t t e m p t e d  t o  v e r i f y  t h i s  o r  t o  

d e t e r m i n e  N h s t h e r  t h e  s t o r y  was a n y  d i f f e r e n t . j  ( R .  4 '74) 

T h e  S t a t e  r e s t e d .  ( R .  4 '75) F o l l o w i n g  v a r i o u s  m o t i o n s ,  

t h e  d e f e n s e  also r e s t e d .  ( R .  4 8 0 )  D u r i n g  c l o s i n g  a r g u m e n t ,  

d e f e n s e  c o u n s e l  t h e o r i z e d  t h a t  i t  was r e a l l y  R a n d a l l  B i l b r e y  who 

D u r i n g  h i s  e a r l i e r  c r o s s - e x a m i n a t i o n ,  S m i t h  t e s t i f i e d  
t h a t  h e  f i r s t  r e p o r t e d  t h e  s h o o t i n g  i n c i d e n t  t o  Of f i ce r  Ed B a t s o n  
o f  t h e  Tampa P o l i c e  D e p a r t m e n t  i n  e a r l y  A p r i l ,  s h o r t l y  b e f o r e  his 
a r r e s t .  (X. 409- 410)  
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commit ted t h e  m u r d e r  ( R .  497-5011 a n d  t h a t  S t e w a r t  r e p e a t e d  t o  

T e r r y  s m i t h  w h a t  B i l b r e y  h a d  t o l d  h i m  a b o u t  t h e  m u r d e r .  ( R .  5 0 1 )  

T h e  S t a t e  o b j e c t e d .  A l t h o u g h  d e f e n s e  c o u n s e l  s u b m i t t e d  t h a t  i t  

was a n a t u r a l  i n f e r e n c e  t h a t  c o u l d  b e  drawn f r o m  t h e  f a c t s ,  t h e  

c o u r t  s u s t a i n e d  t h e  S t a t e O s  h e a r s a y  o b j e c t i o n .  (R. 501-02)  

D u r i n g  t h e  r z b u t t a l  p o r t i o n  of h i s  c l o s i n g  a r g u m e n t ,  

d e f e n s e  c o u n s e l  a g a i n  a t t e m p t e d  LO a r g u e  tha t  B i l b r e y  commit ted 

t h e  m u r d e r .  A g a i n  t h e  S t a t e  o b j e c t e d  on  t h e  b a s i s  o f  h e a r s a y ,  

u r g i n g  t h a t  c o u n s e l  was a r g u i n g  t h i n g s  n o t  i n  e v i d e n c e .  T h e  

c o u r t  s u s t a i n e d  t h e  S t a t e ' s  o b j e c t i o n .  ( R .  514-15)  

The j u r y  f o u n d  A p p e l l a n t  g u i l t y  of f i r s t - d e g r e e  m u r d e r  

a n d  s e c o n d - d e g r e e  a r s o n ,  as c h a r g e d .  (R. 539)  

€3. P e n a l t y  Phase 

Before t h e  p e n a l t y  p h a s e  s t a r t e d ,  d e f e n s e  c o u n s e l  moved 

t o  w i t h d r a w  a n d  r e q u e s t e d  t h a t  t h e  c o u r t  z p p o i n t  new c o u n s e l  t o  

r e p r e s e n t  Stewart  d u r i n g  t h e  p e n a l t y  p h a s e .  ( R .  563)  He a r g u e d  

t h a t  b e c a u s e  h i s  d e f e n s e  was t h a t  S t e w a r t  d i d  n o t  c o m m i t  t h e  

m u r d e r  of  w h i c h  t h e  j u r y  had  f o u n d  h i m  g u i l t y ,  he  h a d  l o s t  a l l  

c r e d i b i l i t y  w i t h  t h e  j u r y .  ( R .  563-64)  I n  s u p p o r t  of h i s  m o t i o n ,  

d e f e n s e  c o u n s e l  c a l l e d  B r i a n  D o n e r l y ,  a n  a s s i s t a n t  p u b l i c  d e f e n -  

d e r  who h a n d l e s  many d e a t h  cases .  D o n e r l y  t e s t i f i e d  t h a t  t h e  

p r e f e r r e d  method o f  d e f e n s e  i n  a c a p i t a l  case i s  t o  h a v e  s e p a r a t e  

c o u n s e l  f o r  each p h a s e .  (R. 564-71 )  

The t r i a l  c o u r t  j u d g e  d e n i e d  d e f e n s e  c o u n s e l ' s  m o t i o n .  He 

t o l d  d e f e n s e  c o u n s e l  t n a t  h i s  a r g u m e n t  t h a t  o n e  o f  t h e  S t a t e ' s  

w i t n e s s e s  committed t h e  m u r d e r  was a p r o p e r  z r g u m e n t  a n d  t h a t  h e  
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d i d  n o t  t h i n k  t h a t  t h e  j u r y  s twould  i n  a n y  way r e f l e c t  on you f o r  

mak ing  t h a t  a r g u m e n t  a t  a l l . ! '  (I{. 571-72)  

The p r o s e c u t o r  a d v i s e d  t h e  c o u r t  t ha t  h e  i n t e n d e d  t o  

c a l l  a s  w i t n e s s e s  two v i c t i m s  of' s u b s e q u e n t  v i o l e n t  crimes of  

w h i c h  S t e w a r t  had b e e n  c o n v i c t e d  p r i o r  t o  t h i s  t r i a l .  ( R .  574- 

7 5 )  He s a i d  t h a t  be a l s o  i n t e n d e d  t o  c a l l  T e r r y  Lyn S m i t h  t o  

i d e n t i f y  S t e w a r t  as t h e  p e r p e t r a t o r  of one o f  the  o t h e r  crimes.  

( H .  575)  D e f e n s e  c o u n s e l  o b j e c t e d ,  a r g u i n g  t h a t  t h e  c e r t i f i e d  

c o p i e s  of j u d g m e n t s  t h a t  t he  S t a t e  i n t e n d e d  t o  i n t r o d u c e  were 

s u f f i c i e n t  t o  p r o v e  'chat  b tewart  had  b e e n  p r e v i o u s l y  C o n v i c t e d  of 

a n o t h e r  c a p i t a l  f e l o n y  a n d  o f  f e l o n i e s  i n v o l v i n g  t h e  u s e  o f  

t h r e a t  o r  v i o l e n c e  t o  t h e  p e r s o n .  (R. 560-81 )  D e f e n s e  c o u n s e l  

a l s o  a r g u e d  t h a t  t h e  p r o p o s e d  t e s t i m o n y  s h o u l d  be e x c l u d e d  u n d e r  

s e c t i o n  90 .403  of  t h e  F l o r i d a  E v i d e n c e  Code b e c a u s e  t h e  p r o b a t i v e  

v a l u e  o f  t h e  t e s t i m o n y  w o u l d  b e  o u t w e i g h e d  by t h e  d a n g e r  o f  

u n f a i r  p r e j u d i c e ,  c o n f u s i o n  of t h e  i s s u e s ,  m i s l e a d i n g  t h e  j u r y ,  

a n d  n e e d l e s s  p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  ( R .  5 8 2 )  How- 

e v e r ,  t h e  c o u r t  a l l o w e d  t h e  t e s t i m o n y .  (R. 604-05) 

Miche l le  Acosta t e s t i f i e d  t h a t  on A p r i l  13, 1985,  s h e  

a n d  a f r i e n d ,  Mark Har r i s ,  p i c k e d  up  a h i t c h h i k e r  on N e b r a s k a  

Avenue i n  'Tampa. S h e  i d e n t i f i e d  S t e w a r t  as  the  h i t c h h i k e r .  (R. 

618-20)  When t h e y  s t o p p e d  t o  l e t  S t e w a r t  o f f ,  h e  s a i d ,  '!Don't 

move .  i h a v e  a k n i f e . "  ( R .  6 2 2 )  M s .  Acosta  t e s t i f i e d  t h a t ,  

a f t e r  h e s i t a t i n g  a moment, s h e  p u t  her f o o t  on  t h e  g a s  p e d a l .  

S h e  i m m e d i a t e l y  h e a r d  a g u n s h o t ,  f e l t  p a i n  i n  h e r  head, a n d  h e a r d  

two more g u n s h o t s .  S tewar t  d r a g g e d  Mark Harris o u t  of* t h e  car  

a n d  p u l l e d  14s. Acosta o c t  o f  t h e  car  by her  w r i s t .  S h e  was s h o t  

i n  t h e  back .  (13. 623-2113 Mark Harr is  e v e n t u a l l y  d i e d .  ( R .  6 2 4 )  
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James H a r v i l l e ,  a s s i s t a n t  manager  o f  a 7 - E l e v e n 7  t e s t i -  

f i e d  Lhat  on A p r i l  18, 1985, two men e n t e r e d  his s t o r e .  ( R .  627-  

2 9 )  One of  them s a i d ,  ' ? T h i s  i s  a h o l d u p , "  a n d  a l m o s t  i n s t a n t l y  

s h o t  h i m  b e t w e e n  t h e  e y e s .  ( R .  6 2 9 )  Mr. H a r v i l l e  s a i d  t h a t  Me 

c o u l d  n o t  i d e n t i f y  t h e  t r i g g e r m a n  b u t  i d e n t i f i e d  T e r r y  Lyn S m i t h  

as  t h e  o t h e r  r o b b e r .  (R. 629-30)  

T e r r y  Lyn S m i t h  i d e n t i f i e d  K e n n e t h  S t e w a r t  as t h e  man 

who s h o t  1"I. Har .v i l l e .  ( R .  631-32) He t e s t i f i e d  t h a t ,  as  f a r  as 

he knew, S t e w a r t  s h o t  H a r v i l l e  i n t e n t i o n a l l y  r a t h e r  t h a n  a c c i-  

d e n t a l l y .  (R. 6 3 4 )  He a n d  Stewart  were a r r e s t e d  s h o r t l y  a f t e r  

t h e  i n c i d e n t .  (R. 6 3 3 )  

D e f e n s e  c o u n s e l  c a l l e d  S tewar t ' s  u n c l e ,  James Hayward,  

who t e s t i f i e d  a b o u t  K e n n e t h  S t e w a r t ' s  f a m i l y  h i s t o r y .  ( H .  639-46)  

He s a i d  t h a t  "Kenny" was b o r n  i n  1963,  t h a t  h i s  m o t h e r  c o m m i t t e d  

s u i c i d e ,  a n d  'chat  h i s  c l o s e s t  l i v i n g  r e l a t i v e s  were h i s  m a t e r n a l  

g r a n d m o t h e r ,  Ms. E s t e l l e  B e r r y h i l l ,  a n d  h i s  f a t h e r ' s  s i s t e r ,  who 

was H a y w a r d ' s  w i f e .  ( l i .  6 4 0 )  K e n n y ' s  o t h e r  two p a t e r n a l  a u n t s  

a n d  t h e  n i n e - y e a r - o l d  s o n  o f  o n e  o f  them were k i l l e d  i n  a n  a u t o -  

mob i l e  a c c i d e n t  on O c t o b e r  2 ,  1 9 6 9 ,  w h i l e  e n  r o u t e  t o  G e o r g i a  t o  

e s c a p e  p r o s e c u t i o n  f o r  c h i l d  a b u s e  a n d  n e g l e c t .  ( R .  6 1 4 )  

H a y w a r d  t e s t i f i e d  t h a t  K e n n y  ' s  n a t u r a l  f a t h e r  was 

m u r d e r e d  on December 1 1 ,  1 9 7 1 ,  a t  a Tampa b a r  f o l l o w i n g  a d i s p u t e  

o v e r  a p o o l  game. ( R . 6 4 1 - 4 3 )  I n  t h e  m i d s t  o f  h i s  d e s c r i p t i o n  of 

t h e  e v e n t s  l e a d i n g  up t o  the m u r d e r ,  t h e  S t a t e  o b j e c t e d  b a s e d  on 

r e l e v a n c y .  ( R .  b 4 3 )  'The c o u r t  s u s t a i n e d  t h e  o b j e c t i o n ,  n o t i n g  

t h a t  " L w j e  n e e d  t o  move t h i s  c a s e  a l o n g . * '  ( H .  644) H a y w a r d  

t e s t i f i e d  t h a t  Kenny l i v e d  w i t h  them f o r  a b o u t  a month i n  15'77 a 
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d u r i n g  a l f c u s t o d y  b a t t l e . "  (R. 6 4 5 )  Kenny ftseenied t o  be a v e r y  

m i x e d- u p  K i d f s  a n d  was v e r y  c o n c e r n e d  a b o u t  who m u r d e r e d  h i s  

f a t h e r .  (R. 645) 

B r u c e  S c a r p o ,  S t e w a r t ' s  s t e p f a t h e r ,  t e s t i f i e d  t h a t  

K e n n y ' s  mother  ,worked f o r  him when Kenny was ai? i n f a n t .  (R. 646- 

4 7 )  When t h e  c o u r t  was g o i n g  t o  t a k e  Kenny away from his mother 

b e c a u s e  of' n e g l e c t ,  h e  married h e r  s o  t h a t  s h e  w o u l d  be a b l e  t o  

k e e p  t h e  c h i l d .  ( R .  648) After t h e  marriage he l e a r n e d  t h a t  s h e  

h a d  been  i n  a s c h o o l  f o r  g i r l s ,  t h a t  h e r  a u n t  a n d  u n c l e  made h e r  

do s t r i p - t e a s e  d a n c i n g  i n  n i g h t  c l u b s  when s h e  was f o u r t e e n  t o  

s i x t e e n  y e a r s  o l d ,  t h a t  s h e  had  b e e n  a p r o s t i t u t e  a n d  was a h e a v y  

d r i n k e r .  (R. 649) To e s c a p e  h e r  p a s t ,  t h e y  moved t o  C h a r l e s t o n ,  

S o u t h  C a r o l i n a .  ( R .  649) S c a r p o  t e s t i f i e d  t h a t  d u r i n g  t h e i r  

m a r r i a g e  Kenny ' s  m o t h e r  w o u l d  bea t ,  a b u s e ,  a n d  o therwise  m i s -  

t r e a t  Kenriy whan S c a r p o  was n o t  a r o u n d  t o  p r e v e n t  i t .  ( R .  650-51 1 

When t h e  m a r r i a g e  broke  u p  a f t e r  t h r e e  y e a r s ,  K e n n y ' s  

m o t h e r  l e f t ,  t a k i n g  Kenny  w i t h  h e r .  S h e  t r a v e l e d  a r o u n d  t h e  

c o u n t r y  f o r  s e v e n  m o n t h s ,  d u r i n g  wh ich  t ime S c a r p o  f r e q u e n t l y  

s e n t  h e r  money. ( R .  652-64) When s h e  f i n a l l y  r e t u r n e d  Kenny t o  

B r u c e  S c a r p o ,  h e  was unkempt  a n d  was e i g h t e e n  t o  t w e n t y  p o u n d s  

u n d e r w e i g h t ,  a c c o r d i n g  t o  t h e  p e d i a t r i c i a n .  ( R .  655)  
4 

Mrs. S c a r p o ,  K e n n y * s  s t e p m o t h z r ,  a l s o  t e s t i f i e d  d u r i n g  p e n a l t y  

p h a s e .  ( H .  b b 3 - 9 0 )  S h e  a n d  S c a r p o  r a i sed  Kenny w i t h  n e r  t n r e e  

c h i l a r e n  u n t i l  h e  was t h i r t e e n  y e a r s  o l d .  ( R .  6 5 9 - 6 6 0 ,  673-74). 

Kenny r e m a i n e d  w i t h  S c a r p o  who remarr ied a y e a r  l a t e r .  

- 
S t e w a r t ' s  n a t u r a l  m o t h e r  c o m ~ n i t t e d  s u i c i d e  when Kenny 

was a b o u t  f i v e  y e a r s  o l d .  ( R .  6 7 3 )  
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T h r o u g h o u t  th is  p e r i o d ,  K e n n y  b e l i e v e d  t h a t  S c a r p o  was h i s  

n a t u r a l  f a t h e r  a n d  9 f i 6 ~ 1 1 z e d "  h im.  ( R .  6'76-77, 685) A t  t h e  age 

o f  t h i r t e e n ,  Kenny l e a r n e d  t h a t  S c a r p o  was n o t  h i s  r e a l  f a t h e r .  

He r a n  a w a y  t o  'che home o f  his n a t u r a l  g r a n d m o t h e r ,  E s t e l l e  

B e r r y h i l l ,  i n  Tampa. ( R .  660-61 )  There,  h e  l e a r n e d  a b o u t  t h e  

d e a t h s  a n d  t r a g e d i e s  i n  h i s  n a t u r a l  f a m i l y .  ( R .  665) He was a l s o  

t o l d  t h a t  S c a r p o  was somehow i m p l i c a t e d  i n  h i s  b i o l o g i c a l  

p a r e n t s  * d e a t h s .  ( R .  6'74-7'1, 685-d6)  

H i s  e n t i r e  p e r s o n a l i t y  c h a n g e d .  He became v e r y  b i t t e r  

a n d  w o u l d  n o t  t a l k  t o  a n y o n e .  He n o  l o n g e r  r e s p e c t e d  h i s  s t e p -  

f a t h e r  a n d  f a m i l y .  ( H .  6 6 3 )  A t  t h e  a g e  o f  f o u r t e e n ,  Kenny g o t  i n  

t r o u b l e  i n  Tampa, zhe  g r a n d m o t h e r  n o  l o n g e r  w a n t e d  h i m ,  a n d  c u s -  

t o d y  was r e t u r n e d  t o  S c a r p o .  Kenny s t a y e d  w i t h  t h e  S c a r p o s  a b o u t  

f i v e  months  d u r i n g  which he h a d  a s h o r t  p e r i o d  o f  c o u n s e l i n g .  (R. 

664-65) He d i s a p p e a r e d  o n e  d a y  a n d  T e ' t u r n e d  t o  Tampa. (R. 665- 

66) From t h i s  p o i n t  on he w e n t  c o n t i n u a l l y  d o w n h i l l .  ( R .  6 6 8 )  

D e f e n s e  c o u n s e l  a s k e d  K e n n y ' s  g r a n d m o t h e r ,  E s t e l l e  

B e r r y h i l l ,  i f  s h e  was aware of a n  i n c i d e n t  i n  w h i c h  Kenny r e-  

c e i v e d  c i g a r e t t e  b u r n s .  S h e  t e s t i f i e d  t h a t  s h e  r e c e n t l y  r e c e i v e d  

a phone  c a l l  f r o m  R e n n y ' s  a u n t  on  nis f a t h e r Y s  s i d e .  (I?. 692:') 

At t h i s  p o i n t ,  t h e  S t a t e  o b j e c t e d .  ( R .  692) T h e  c o u r t  p e r m i t t e d  

d e f e n s e  c o u n s e l  t o  p r o f f e r  t h e  t e s t i m o n y .  5 'The j u d g e  s u s t a i n e d  

t h e  o b j e c t i o n  b e c a u s e  h e  f o u n d  tne h e a r s a y  " S O  s p e c u l a t i v e  i n  

I n  p r o f f e r ,  Mrs. B e r r y h i l l  t e s t i f i e d  t h a t  K e n n y v s  a u n t  
i n  B r a n d o n  t o l d  her t h a t ?  whzn Kenny was a b o u t  two y e a r s  o l d ,  h e r  
s is ter  h a d  s e e n  c i g a r e t t e  b u r n s  on h i s  body.  She d i d  n o t  know how 
many b u r n s  t h e r e  were o r  who p u t  them t h e r e .  ( R .  693-700)  



i i a t u r e  a s  t o  t h e  c a u s e  of i t ,  t h a t  l t h i n k  i t  would  b e  j u s t  o v e r-  

w h e l m i n g l y  p r e j u d i c i a l  t o  t h e  S t a t e ,  much more s o  t h a n  i t s  p r o b a -  

t i v e  v a l u e  i n  e s t a b l i s h i n g  h e  V J ~ S  a n  a b u s e d  c h i l d . "  ( R .  7 0 2 )  

Dr. S i d n e y  1 4 e r i n 9  a c l i n i c a l  p s y c h o l o g i s t  arid n e u r o -  

p s y c h o l o g i s t ,  t e s t i f i e d  f o r  t h e  d e f e n s e .  ( R .  7 0 3 )  He s a i d  t h a t  

h e  saw S t e w a r t  for t h e  f i r s t  Lime t h a t  m o r n i n g .  ( H .  7 0 7 )  He 

f o u n d  n o  e v i d e n c e  o f  p s y c h o t i c  t h i n k i n g  o r  n e u r o s i s .  ( R .  '707-Od) 

He d i d  f i n d  a b e h a v i o r  d i s o r d e r  known a s  a n t i s o c i a l  p a r s o n a l i t y .  

( R .  ' (08) He t e s t i f i e d  t h a t  S t e w a r t ' s  b e h a v i o r  s i n c e  t h e  a g e  of 

t n i r t e e n  s u g g e s t e d  a " l o n g  term i n s i d i o u s  form or' s u i c i d e  w h e r e  

h e  would  v i r t u a l l y  d e s t r o y  h i m s e l f . "  ( R .  7 0 9 )  

Dr. Meinin t e s t i f i e d  t h a t  S tewar t  h a d  l i t t l e  r e c a l l  of 

t h e  p a r t i c u l a r  d a y  o f  t h e  k i l l i n g .  He n o r m a l l y  d r a n k  as  much as  

a g a l l o n  o f  l i q u o r  a d a y ,  a l o n g  w i t h  some b e e r .  S t e w a r t  s u s -  

p e c t e d  t h a t  h e  h a d  a l s o  s m o k e d  m a r i j u a n a  t h a t  d a y  b e c a u s e  h e  

u s u a l l y  d i d  d u r i n g  t h a t  p a r i o d  of t ime. ( R .  '712) 

E a r l y  on t h e  d a y  of t h e  K i l l i n g ,  Stewart  w e n t  t o  his 

m o t h e r P s  g r a v e s i d e  i r i t h  a gun  a n d  a b o t t l e  o f  w h i s k y .  ( R .  712, 

7 2 3 )  He t o l d  D r .  P l e r in  t h a t  h e  h a d  done s o  a b o u t  o n c e  a month 

s i n c e  a g e  t w e l v e  when  h i s  s t e p f a t h e r  f i r s t  t o o k  h i m  t o  h i s  

rno the rvs  g r a v e .  U n t i l  t h e n  he  h a d  d o u b t e d  h e r  d e a t h .  ( R .  712-15)  

Between  t h e  a g e s  of s e v e n  a n d  n i n e  h e  h a d  n i g h t m a r e s  of r u n n i n g  

away a n d  s e a r c h i n g  f o r  h i s  m o t h e r .  He would  f i n d  h e r  i n  a l i n e  

at a n  a i r p o r t  a n d  r u n  t o  h e r .  J u s t  b e f o r e  r e a c h i n g  h e r ,  h e  w o u l d  

awaken .  ( R .  7 1 4 )  After  h e  lost h o p e  t h a t  his mother  was a l i v e ,  

he b e g a n  d r i n k i n g  a l c o h o l  f r o %  h i s  s t e p f a t h e r ' s  bar ,  sometimes 

e v e n  t a k i n g  it t o  s c h o o l .  ( R .  715 )  

T h a t  same y e a r  h e  o v e r h e a r d  ;L c o n v e r s a t i o n  i n d i c a t i n g  
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t h a t  S c a r p o  was n o t  h i s  n a t u r a l  f a t h e r .  ( H .  7 1 6 )  He l e f t  t h r o u g h  

t h e  bedroom window a n d  t r a v e l e d  t o  t h e  home o f  h i s  g r a n d m o t h e r ,  

whom he had  n e v e r  met, i n  Tampa. S h e  t o l d  h i m  'chat nis b i o l o g i -  

c a l  f a t h e r  h a d  b e e n  i n  p r i s o n  a n d  was l a t e r  s h o t  a n d  k i l l e d  i n  a 

b a r r o o m  f i g n t .  S h e  also t o l d  h i m  she  b e l i e v e d  t ha t  h i s  s t e p -  

f a t h e r  had  h i s  r e a l  f a t h e r  a n d  mother  k i l l e d .  At t ha t  t ime he 

b e l i e v e d  i t .  T h i s  c rea ted  a c o n f l i c t  i n  h i m  b e c a u s e  h e  l o v e d  h i s  

s t e p f a t h c r  b u t  a l s o  GJan'ced r e v e n g e .  (H. 7 1 7 )  

He b e g a n  c o m m i t t i n g  b u r g l a r i e s  a n d  a b u s i n g  h i m s e l f  

t h r o u g h  d r u g s  a n d  a l c o h o l .  He was f i n a l l y  a r r e s t e d  a n d  s e n t  t o  a 

s t a t e  s c h o o l  where h e  r e m a i n e d  f o r  'cwo y e a r s .  H e  r e t u r n e d  to 

w o r k  f o r  h i s  s t e p f a t h e r  c l t  a g e  s e v e n t e e n .  ( R .  ' 119)  When h i s  

s t e p f a t h e r  f o u n d  o u t  a b o u t  h i s  u s e  of d r u g s ,  S t e w a r t  r e t u r n e d  t o  

F l o r i d a  a n d  c o n t i n u e d  c o m m i t t i n g  b u r g l a r i e s .  He s p e n t  n i n e  

months  i n  j a i l .  W i t h i n  t h r e e  months  of  tiis release, h e  v i o l a t e d  

h i s  p r o b a t i o n  a n d  s p e n t  two a n d  a half y e a r s  i n  p r i s o n .  ( R .  7 1 9 )  

S t e w a r t  t o l d  Dr. M e r i n  t h a t  by age n i n e t e e n ,  " [ t l h i s  

t h i n g  w i t h  my m o t h e r  became a n  o b s e s s i o n  a n d  I h a d  s o  much h a t e  

i n s i d e  of me." He l i v e d  f o r  two and a h a l f  y e a r s  w i t h  a f o r t y  

y e a r  o l d  woman, s t i l l  h a r b o r i n g  ill f e e l i n g s  t o w a r d  h i s  s t e p -  

f a t h e r  whom he c o n t i n u e d  t o  b e l i e v e  k i l l e d  h i s  p a r e n t s .  ( R .  719-  

2 0 )  I n  his r e c u r r i n g  f a n t a s y ,  h e  w o u l d  r e v e n g e  h i s  p a r e n t s v  

d e a t h s ,  t h e n  r e t u r n  t o  h i s  m o t h e r ' s  g r a v e  w h e r e  h e  w o u l d  k i l l  

himself o r  a r r a n g e  a g u n f i g h t  w i t h  t h e  p o l i c e  s o  t h a t  t h e y  w o u l d  

k i l l  h i m .  He f e l t  t h a t  he was on a s u i c i d e  m i s s i o n .  ( H .  72U) 

D r .  M e r i n  t e s t i f i e d  t h a t  S t e w a r t  h a d  a " d i s t i n c t  

e m o t i o n a l  a n d  b e h a v i o r a l  i m p a i r m e n t ? ?  c a u s e d  b y  t h e  a n g e r ,  



h o s t i l i t y ,  a n d  d e s t r u c t i v e n e s s  which r e m a i n e d  a n  o b s e s s i o n  w i t h  

him s i n c e  h e  was t w e l v e  o r  t n i r t e e n  y e a r s  o f  age. in Dr. Mler in ' s  

o p i n i o n ,  S t e w a r t ' s  i n a p p r o p r i a t e ,  i l l e g a l  a n d  d e s t r u c t i v e  be-  

h a v i o r  stemmed from his f ' a n t a s i e s  o f  r e v e n g e ,  b a s e d  on  t h e  poor  

a n d  i n a d e q u a t e  i n f o r m a t i o n  h e  h a d  o b t a i n e d  a n d  w h i c h  was n o t  

c o r r e c t e d  f o r  y s a r s .  He c o n t i n u e d  t o  h a t e ,  e v e n t u a l l y  d e e i d i n g  

n o t  o n l y  t o  a v e n g e  h i s  a n g e r  by " t a k i n g  i t  o u t  on e v e r y b o d y  b u t  

u l t i m a t e l y ,  t o  t a k e  i t  o u t  on h imse l f . z1  ( R .  7 2 1 )  

Dr. M e r i n  t e s t i f i e d  t h a t  S t e w a r t  d e v e l o p e d  this c o n d i -  

t i o n  b e c a u s e  of c i r c u m s t a n c e s  beyond  h i s  c o n t r o l .  He b e l i e v e d  

t h a t ,  a t  t h e  t i m e  o f  t h e  m u r d e r  o f  R u b e n  D i a z  a n d  t h e  e v e n t s  

l e a d i n g  u p  t o  i t ,  S t e w a r t  was a c t i n g  u n d e r  t h e  i n f l u e n c e  o f  

" m e n t a l  a n d  e m o t i o n a l  d i s t u r b a n c e  as a c o n s e q u e n c e  of a l o n g- t e r m  

f o r m u l a t i o n  of' a n g u i s h ,  of p a i n ,  o f  d i s r u p t i o n ,  of' i n a p p r o p r i a t e  

b e h a v i o r ,  w h i c h  was p r a c t i c e d  o v e r  'And o v e r  a g a i n ,  p a r t i c u l a r l y ,  0 
t h e  p r a c t i c i n g  of t h e  rage a n d  f u r y  t h a t  h e  h a d  e x p e r i e n c e d  e v e r  

s i n c e  a g e  twelve .qf  (R. 723)  

A l t h o u g h  D r .  M e r i n  c h a r a c t e r i z e d  S t e w a r t  a s  a c t i n g  

u n d e r  m e n t a l  a n d  erno 'c ional  d i s t u r b a n c e ,  h e  d i d  n o t  f e e l  t h a t  i t  

was " e x t r e m e .  He s a i d  t h a t  S t ewar t ' s  b a c k g r o u n d  a n d  g e n e r a l  

t h i n k i n g  were d i s t u r b e c i  w h i c h  a f f e c t e d  h i s  c a p a c i t y  t o  c o n f o r m  

his c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  t h e  law t o  3 l i m i t e d  e x t e n t .  

He s a i d  t h a t  S t e w a r t ' s  c a p a c i t y  was i m p a i r e d  t o  t h e  e x t e n t  t h a t  

a l c o h o l  r e d u c e s  c o n s c i o u s  c o n t r o l  o v e r  b e h a v i o r - ,  t h a t  " t h e  

e f f e c t s  o f  t h e  y e a r s  o f  a n g e r  a n d  ha te  d i d  i t s  d a m a g e , "  b u t  t h a t ,  

i n  h i s  o p i n i o n ,  i t  was n o t  e n o u g h  t o  T f c o m p l e t e l y  r e d u c e "  S t ewar t ' s  

c a p a c i t y  t o  conforam h i s  b e h a v i o r .  ( R .  '723-24) 

On c r o s s - e x a m i n a t i o n ,  Dr. M e r i n  t e s t i f i e d  t h a t  S t e w a r t  
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i n d i c a t e d  t o  h i m  t h a t  h e  s h o t  Ruben D i a z .  ( R .  7 2 4 )  H i s  o p i n i o n  
- 

was t h a t  S t e w a r t ' s  c a p a c i t y  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  

r e q u i r e m e n t s  o f  l a w  was n o t  7 s s u b s t a n t i a l l y 1 1  i m p a i r e d .  ( R .  7 2 8 )  

He b e l i e v e d  i t  w o u l d  t ake  y e a r s  o f  c o n s i s t e n t  a n d  p e r s i s t e n t  h e l p  

i n  a s t r u c t u r e d  e n v i r o n m e n t  t o  r e h a b i l i t a t e  S t e w a r t .  ( R .  7 2 5 )  

J o y  E n g l e  t e s t i f i e d  t h a t  s h e  met K e n n e t h  S t e w a r t  

t h r o u g h  a f r i e n d  a t  t h e  j a i l  n i n e  o r  t e n  months  e a r l i e r .  They 

became v e r y  good f r i e n d s ,  v e r y  c l o s e ,  e v e n  r o m a n t i c a l l y  i n v o l v e d ,  

t h r o u g h  h e r  v i s i t s  a t  t h e  j a i l .  ( R .  7 3 1 )  She  t e s t i f i e d  t h a t  

S t e w a r t  c r i e d  a n d  a s k e d  f o r g i v e n e s s  f r o m  God f o r  h i s  crimes. He 

t o l d  h e r  h e  was s o r r y  a n d  would  "have  i t  on h i s  c o n s c i e n c e  t h e  

r e s t  o f  h i s  l i f e . "  ( R .  7 3 3 )  

J u s t  b e f o r e  c l o s i n g  a r g u m e n t s ,  d e f e n s e  c o u n s e l  a d v i s e d  

t h e  c o u r t  t h a t  t h e  d e f e n d a n t  g a v e  h i m  a l e t t e r  h e  had  w r i t t e n  t o  

t h e  p a r e n t s  o f  Mark H a r r i s ,  t h e  v i c t i m  i n  a n o t h e r  m u r d e r  f o r  

which Stewart  had  been  c o n v i c t e d .  The l e t t e r ,  which c o u n s e l  had  

n o t  y e t  r ead ,  p u r p o r t e d  t o  be  a l e t t e r  o f  r e m o r s e  a n d  s y m p a t h y .  

W i t h  no d i s c u s s i o n ,  t h e  c o u r t  r e f u s e d  t o  a l l o w  c o u n s e l  t o  " p u t  i t  

i n  a t  t h i s  s t a g e  o f  t h e  p r o c e e d i n g s . 1 1  (H. 753) 

The t r i a l  c o u r t  r e j e c t e d  t n e  S t a t e ' s  r e q u e s t  f o r  t h e  

" h e i n o u s ,  a t r o c i o u s  a n d  c r u e l 1 '  a g g r a v a t i n g  f a c t o r  ( R .  593) b u t ,  

o v e r  d e f e n s e  o b j e c t i o n ,  g a v e  t h e  l l c o l a ,  c a l c u l a t e d  a n d  p r e m e d i t a -  

t e d "  a g g r a v a t i n g  f a c t o r .  (H. 5 9 4 ,  '740) T h u s ,  t h e  j u r o r s  were 

i n s t r u c t e d  t h a t  t h e y  c o u l d  c o n s i d e r  as  a g g r a v a t i n g  f a c t o r s  t h a t  

( 1 )  t h e  d e f e n d a n t  had  p r e v i o u s l y  been  c o n v i c t e d  of  a f e l o n y  i n -  

v o l v i n g  t h e  u s e  o r  t h r e a t  o f  v i o l e n c e  ( r e c i t i n g  t h e  v a r i o u s  

f e l o n i e s ) ;  ( 2 )  t h e  crime was c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  was 
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e n g a g e d  i n  t h e  c o m m i s s i o n  of a r o b b e r y ;  a n d  ( 3 )  t h e  crime was 

c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  manner  w i t h o u t  

p r e t e n s e  of l e g a l  o r  m o r a l  j u s t i f i c a t i o n .  ( R .  736-39,  7 5 1 ,  7 7 3 )  

0 

The c o u r t  g a v e  as m i t i g a t i n g  f a c t o r s  ( 1 )  t h e  a g e  o f  t h e  

d e f e n d a n t  a n d  ( 2 )  a n y  o t h e r  a s p e c t  o f  t h e  d e f e n d a n t ' s  charac ter  

o r  record  a n d  a n y  c i r c u m s t a n c e s  of t h e  o f f e n s e .  ( R .  '7'73-74) I t  

r e j e c t e d  d e f e n s e  c o u n s e l ' s  reques t  f o r  bhe s t a t u t o r y  m i t i g a t i n g  

f a c t o r s  t h a t  ( 1 )  t h e  d e f e n d a n t  was a n  a c c o m p l i c e  i n  t h e  c a p i t a l  

f e l o n y  a n d  h i s  p a r t i c i p a t i o n  was r e l a t i v e l y  m i n o r  ( R .  595 ,  7 4 4 ) ;  

( 2 )  t h e  crime was commit ted w h i l e  t h e  d e f e n d a n t  was u n d e r  t h e  

i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e ;  a n d  ( 3 )  t h e  

c a p a c i t y  o f  t h e  d e f e n d a n t  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  his 

c o n d u c t  o r  c o n f o r m  his c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  l a w  was 

s u b s t a n t i a l l y  i m p a i r e d .  ( R  '740-43) 

D e f e n s e  c o u n s e l  f i r s t  r e q u e s t e d  t h a t  t h e  m o d i f i e r s  

s t e x t r e m e ' s  a n d  l l s u b s t a n t i a l l T  b e  d e l e t e d  f r o m  t h e  s e c o n d  a n d  t h i r d  

of t h e  a b o v e  s t a t u t o r y  m i t i g a t o r s  ba sed  on  D r .  M e r i n ? s  t e s t i m o n y .  

The j u d g e  r u l e d  t h a t  h e  mus t  a b i d e  by t h e  l e g i s l a t u r e ' s  i n c l u s i o n  

of' t h e  m o d i f i e r s ,  c h a r a c t e r i z i n g  t h e m  a s  " h i g h l y  i m p o r t a n t  

words .? '  He r e f u s e d  t o  g i v e  t h e  two m i t i g a t o r s  a t  a l l .  D e f e n s e  

c o u n s e l  t h e n  r e q u e s t e d  t h e y  be  g i v e n  i n  full. T h i s  t o o  was 

d e n i e d . 6  ( R .  7 4 1 - 4 3 )  

T h e  j u r y  r e c o m m e n d e d  d e a t h  by a v o t e  o f  t e n  t o  two .  

( R .  '7'79, 9 6 7 )  S e n t e n c i n g  was s e t  f o r  O c t o b e r  3,  198b. ( R .  7 8 2 )  

D e f e n s e  c o u n s e l  m a i n t a i n e d  t h a t  a f t e r  h e a r i n g  t h e  e v i -  
d e n c e ,  t h e  j u r y  c o u l d  s t i l l  i n f e r  t h a t  t h e  f a c t o r s  e x i s t e d  - - t h a t  
i t  was a r e a s o n a b l e  i n t e r p r e t a t i o n  of  t h e  f a c t s .  ( R .  7 4 1 )  
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C .  S e n t e n c i n g  

On O c t o b e r  1, 1 9 8 6 ,  two  d a y s  be fo r e  s e n t e n c i n g ,  a 

h e a r i n g  was h e l d  d u r i n g  which  t h e  p r o s e c u t o r  a r g u e d  t h a t  t h e  

d e a t h  p e n a l t y  s h o u l d  be i m p o s e d .  ( R .  670-72)  I n  s u p p o r t  of h i s  

a r g u m e n t ,  t h e  p r o s e c u t o r  r e m i n d e d  t h e  c o u r t  t h a t  D r .  A f i e l d ,  i n  

c o n n e c t i o n  w i t h  t h e  e a r l i e r  m u r d e r  case a r i s i n g  o u t  o f  t h e  d e a t h  

of Mark Harr is ,  f o u n d  t h a t  S t e w a r t  was "a p s y c h o p a t h ,  a s o c i o-  

p a t h ,  a n d  a b s o l u t e l y  beyond  r e h a b i l i t a t i o n . "  ( R .  873) V ic to r i a  

a n d  Renee  D i a z ,  b r o t h e r  a n d  s i s te r  o f  t h e  v i c t i m ,  t e s t i f i e d  t h a t  

t h e y  t h o u g h t  Stewart  s h o u l d  b e  s e n t e n c e d  t o  d e a t h .  ( R .  876-78) 

On O c t o b e r  3 ,  1986 ,  S t e w a r t  was s e n t e n c e d  a t  a c o n s o l i -  

d a t e d  s e n t e n c i n g  f o r  t h e  m u r d e r  of Ruben D i a z ,  t h e  m u r d e r  of  Mark 

Harris,  a n d  v a r i o u s  n o n - c a p i t a l  f e l o n i e s .  ( R .  786-8131 A l l  o f  

t h e  o f f e n s e s  o c c u r r e d  b e t w e e n  J u n e  8 ,  1 9 8 4 ,  when S t e w a r t  w a l k e d  

away f r o m  his c o u n t y  j a i l  t r u s t e e  p o s i t i o n ,  a n d  A p r i l  1 9 ,  1985 ,  

when h e  was a p p r e h e n d e d .  ( R .  7 8 7 )  T h e  c o u r t  s e n t e n c e d  Stewart  t o  

d e a t h  by e l e c t r o c u t i o n  f o r  each f i r s t - d e g r e e  m u r d e r .  (H. 803-09)  

I n  s u p p o r t  o f  t h e  d e a t h  p e n a l t y  i n  t h i s  case,  t h e  t r i a l  

j u d g e  o r a l l y  f o u n d  as  a g g r a v a t i n g  f a c t o r s  t h a t  ( 1 )  t h e  d e f e n d a n t  

h a d  p r e v i o u s l y  b e e n  c o n v i c t e d  of a f e l o n y  i n v o l v i n g  t h e  u s e  o r  

t h r e a t  of v i o l e n c e ;  a n d  ( 2 )  t h e  crime was commit ted w h i l e  t h e  

d e f e n d a n t  was e n g a g e d  i n  t h e  commiss ion  of  a r o b b e r y .  ( R .  801- 02)  

He f o u n d  S tewar t ' s  a g e  t o  b e  t h e  o n l y  m i t i g a t i n g  f a c t o r .  ( R .  8 0 2 )  

The record  on a p p e a l  c o n t a i n s  n o  w r i t t e n  f i n d i n g s .  (SR. 1 2 3 6 )  
7 

7 
A p p e l l a t e  c o u n s e l  r e q u e s t e d  t h e  t r i a l  c o u r t ' s  w r i t t e n  

f i n d i n g s  o f  f a c t  t o  s u p p l e m e n t  t h e  r eco rd .  The C l e r k ' s  c e r t i f i -  
c a t e  t h a t  t h e  record c o n t a i n s  no  w r i t t e n  f i n d i n g s  i s  d a t e d  J u l y  
1 4 ,  1968, a p p r o a c h i n g  two y e a r s  f r o m  s e n t e n c i n g .  (SR 1234-36)  
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ln i m p o s i n g  t h e  d e a t h  p e n a l t y  f o r  t h e  m u r d e r  o f  Mark 

Har r i s ,  t h e  t r i a l  c o u r t  f o u n d  c h e  same two a g g r a v a t i n g  fdctors. 

(R. 305-06)  I n  m i t i g a t i o n ,  h o w e v e r ,  ne  c o n s i d e r e d  n o t  o n l y  t h e  

a g e  of t h e  d e f e n d a n t ,  b u t  a l s o  t h a t  ( 2 )  the crime was c o m m i t t e d  

w h i l e  t h e  d e f e n d a n t  xas u n d e r  t h e  i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  

e m o t i o n a l  d i s t u r b a n c e ;  a n d  ( 3 )  t h e  c a p a c i t y  of t h e  d e f e n d a n c  t o  

a p p r e c i a t e  t h e  c r i m i n a l i t y  of' n i s  c o n d u c t  o r  c o n f o r m  n i s  c o n d u c t  

t o  t h e  r e q u i r e m e n t s  of law v~as s u b s t a n t i a l l y  i m p a i r e d .  T h e  j u d g e  

s t a t s a ,  h o w e v e r ,  t h a t  h e  g a v e  s l i g h t  w e i g h t  t o  t h e  s e c o n d  two 

f a c t o r s .  ( R .  6 6 0 - 0 7 )  The c o u r t  r e c i t e d  some of' t h e  n o n - s t a t u t o r y  

n i t i g a t i o n  p r e s e n t e d  by d e f e n s e  e o u n s e l  b u t  i t  i s  u n c l e a r  whether  

he g a v e  a n y  N e i g h t  t o  i t .  ( R .  dO7-Ob)  
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SUMMARY OF THE A R G U M E N T  -- 

ISSUE I :  S t e w a r t  was p r e c l u d e d  f r o m  e x e r c i s i n g  h i s  

s i x t h  amendment r i g h t  d u r i n g  t h e  c r o s s - e x a m i n a t i o n  of T e r r y  S m i t h  

b e c a u s e  t h e  t r i a l  c o u r t  s u s t a i n e d  t h e  S t a t e ' s  o b j e c t i o n  t o  de-  

f e n s e  c o u n s e l  f s  i n q u i r y  w h e t h e r  S t e w a r t  t o l d  S m i t h  t h a t  B i l b r e y  

c o m m i t t e d  t h e  m u r d e r .  S m i t h ' s  t e s t i m o n y  was h i g h l y  p r o b a t i v e  a n d  

was e s s e n t i a l  t o  h i s  a f f i r m a t i v e  d e f e n s e  t h a t  someone e l s e  com- 

m i t t e d  t h e  c r ime .  D e f e n s e  c o u n s e l  was t w i c e  p r e c l u d e d  f r o m  

a r g u i n g  t h i s  same t h e o r y  o f  d e f e n s e  d u r i n g  c l o s i n g  a r g u m e n t .  

S t e w a r t  was t h e r e f o r e  d e p r i v e d  o f  a n  o p p o r t u n i t y  t o  d e v e l o p  a 

v i a b l e  t h e o r y  o f  d e f e n s e  t o  s u b m i t  t o  t h e  j u r y .  The e x c l u s i o n  

was c l e a r l y  p r e j u d i c i a l  a n d  r e q u i r e s  r e v e r s a l  f o r  a new t r i a l .  

ISSUE P I :  The t r i a l  c o u r t  i m p r o p e r l y  a l lowed  t h e  p r o -  

s e c u t o r  t o  b o l s t e r  T e r r y  S m i t h ' s  c r e d i b i l i t y  by a d m i t t i n g  h i s  

p r i o r  c o n s i s t e n t  s t a t e m e n t  t o  D e t e c t i v e  M a r s i c a n o  c o n c e r n i n g  

S t e w a r t ' s  a l l e g e d  c o n f e s s i o n .  B e c a u s e  S m i t h ' s  c r e d i b i l i t y  was 

c r u c i a l ,  t h e  e r r o r  was n o t  harmless a n d  r e q u i r e s  r eve r sa l .  

I S S U E  ILI: B e t w e e n  t h e  g u i l t  a n d  p e n a l t y  p h a s e s ,  

d e f e n s e  c o u n s e l  moved t o  w i t h d r a w  a n d  f o r  t h e  c o u r t  t o  a p p o i n t  

new c o u n s e l  t o  r e p r e s e n L  S t e w a r t .  B e c a u s e  h e  h a d  m a i n t a i n e d  t h a t  

S t e w a r t  was i n n o c e n t  t h r o u g h o u t  g u i l t  p h a s e ,  a n d  t h c  j u r y  f o u n d  

h i m  g u i l t y ,  c o u n s e l  s u b m i t t e d  t h a t  h e  h a d  l o s t  a l l  c r e d i b i l i t y  

w i t h  t h e  j u r y .  The t r i a l  c o u r t ' s  d e n i a l  o f  t h e  m o t i o n  c o n s t i t u -  

t e d  s t a t e  i n t e r f e r e n c e  a n d  c r e a t e d  i n e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l .  P r e j u d i c e  i s  assumed  a n d  a new p e n a l t y  p h a s e  m a n d a t e d .  

lSSUE 1V: The t r i a l  c o u r t  e r r e d  i n  a l l o w i n g  Michel la  

Acosta,  James H a r v i l l e ,  a n d  T e r r y  S m i t h  t o  t e s t i f y  d u r i n g  p e n a l t y  

p h a s e  a b o u t  t h e  d e t a i l s  o f  o t h e r  v i o l e n t  f e l o n i e s  o f  w h i c h  
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S t e w a r t  h a d  b e e n  c o n v i c t e d .  A l t h o u g h ,  g e n e r a l l y ,  s u c h  t e s t i m o n y  

i s  p e r m i t t e d  by t h i s  C o u r t ,  i n  t h e  case a t  h a n d  i t  was m i s l e a d i n g  

a n d  became t h e  m a i n  f e a t u r e  o f  t h e  p r o c e e d i n g .  T h i s  d e n i e d  

Stewart  a f a i r  p e n a l t y  t r i a l .  

ISSUE V :  D u r i n g  p e n a l t y  p h a s e . ,  t h e  t r i a l  c o u r t  

c u r t a i l e d  t h e  t e s t i m o n y  of S t e w a r t ' s  u n c l e  c o n c e r n i n g  t h e  m u r d e r  

of S t e w a r t ' s  n a t u r a l  f a t h e r  i n  a Tampa b a r .  He also d i s a l l o w e d  

t h e  t e s t i m o n y  o f  S t ewar t ' s  g r a n d m o t h e r  c o n c e r n i n g  c i g a r e t t e  b u r n s  

o n  S t e w a r t ' s  b o d y  w h e n  h e  was a n  i n f a n t .  T h i r d ,  t h e  j u d g e  

r e f u s e d  t o  a d m i t  a l e t t e r  o f  remorse w r i t t e n  by S t e w a r t  t o  t h e  

f a m i l y  of  Mark Harris,  t h e  v i c t i m  of a n o t h e r  h o m i c i d e  of' w h i c h  

S t e w a r t  h a d  b e e n  c o n v i c t e d .  The e x c l u s i o n  o f  t h i s  m i t i g a t i n g  

e v i d e n c e  c o n s t i t u t e d  r e v e r s i b l e  z r r o r .  

ISSUE VI: Over  o b j e c t i o n  o f  d e f e n s e  c o u n s e l ,  t h e  t r i a l  

c o u r t  i n s t r u c t e d  t h e  j u r y  on t h e  ' s c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a -  

t e d "  a g g r a v a t i n g  f a c t o r .  T h e  f a c t s  o f  t h e  h o m i c i d e  d i d  n o t  p r o v e  

b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  t h i s  f a c t o r  was a p p l i c a b l e .  

The re fo re ,  i t  was e r r o r  f o r  t h e  c o u r t  t o  s o  i n s t r u c t  t h e  J u r y .  

ISSUE VII: T h e  j u d g e  r e f u s e d  t o  i n s t r u c t  Lhe j u r o r s  on 

two i m p o r t a n t  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  -- t h a t  Stewart  was 

u n d e r  e x t r e m e  e m o t i o n a l  d i s t u r b a n c e  at t h e  ,time of t h e  o f f e n s e ,  

a n d  t h a t  h i s  a b i l i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  c o n d u c t  

was s u b s t a n t i a l l y  i m p a i r e d .  Both the j u d g e  a n d  t h e  j u r y  mus t  

c o n s i d e r  a l l  m i t i g a t i o n  e s t a b l i s h e d  by t h e  e v i d e n c e .  There was a 

m y r i a d  of' e v i d e n c e  s h o w i n g  t h a t  b o t h  o f  t h e s e  m i t i g a t o r s  were 

a p p l i c a b l e .  A c c o r d i n g l y ,  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  

i n s t r u c t  t h e  j u r y  on them. 
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ISSUE VIII: A t  s e n t e n c i n g ,  t h e  v i c t i m Y s  s i s t e r  a n d  

b r o t h e r  t e s t i f i e d  t h a t  t h e y  t h o u g h t  t h e  d e a t h  p e n a l t y  was a p p r o -  

p r i a t e  i n  th is  c a s e .  I n  B o o t h  v .  M a r y l a n d ,  4 8 2  U.S. -, 1 0 7  

S.Ct. 2 5 2 9 ,  9 6  L . E d . 2 d  4 4 0  ( 1 9 8 7 1 ,  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  f o u n d  t h e  a d m i s s i o n  o f  v i c t i m  i m p a c t  e v i d e n c e  r e v e r s i b l e  

e r r o r .  A l t h o u g h  d e f e n s e  c o u n s e l  d i d  n o t  o b j e c t ,  he d i d  n o t  h a v e  

t h e  b e n e f i t  o f  B o o t h .  T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  r e v e r s e  i t s  

r u l i n g  i n  G r o s s m a n  v .  S t a t e ,  525  S o . 2 d  833  ( F l a .  1 9 8 8 1 ,  a n d  

remand f o r  a new s e n t e n c i n g .  

ISSUE 1X: T h e  t r i a l  c o u r t  i n  t h e  case a t  h a n d  f a i l e d  

t o  s u p p o r t  h i s  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  w i t h  w r i t t e n  

f i n d i n g s  of f a c t  a s  r e q u i r e d  by s t a t u t e .  T h i s  C o u r t  h a s  e n c o u n-  

t e r e d  numerous  cases i n  w h i c h  t r i a l  j u d g e ' s  h a v e  e n t e r e d  w r i t t e n  

f i n d i n g s  i n  a n  u n t i m e l y  f a s h i o n ,  a n d  has d e a l t  w i t h  s u c h  p r o b l e m s  

b a s e d  o n  t h e  s i t u a t i o n  and. t h e  t a r d i n e s s  o f  t h e  f i l i n g .  I n  

Grossman,  525 S o . 2 d  633, t h i s  C o u r t  d i s t i n g u i s h e d  cases in w h i c h  

t h e  w r i t t e n  f i n d i n g s  were f i l e d  p r i o r  t o  c e r t i f i c a t i o n  of t h e  

r e c o r d ,  r e q u i r i n g  a new s e n t e n c i n g ,  f r o m  cases  s u c h  as  Van R o y a l  

v .  S t a t e ,  497 S o . 2 d  6 2 5  ( F l a .  19861,  i n  w h i c h  t h e  t r i a l  c o u r t  was 

o r d e r e d  t o  i m p o s e  a l i f e  s e n t e n c e .  B e c a u s e  t h e r e  a r e  s t i l l  n o  

w r i t t e n  f i n d i n g s  i n  t h e  i n s t a n t  case,  i t  s h o u l d  be  remanded f o r  

t h e  i m p o s i t i o n  o f  a l i f e  s e n t e n c e .  

ISSUE X :  A new p e n a l t y  t r i a l  w i t h  a new j u r y  i s  re-  

q u i r e d  when t h e  o r i g i n a l  j u r y  r e c o m m e n d a t i o n  i s  i n v a l i d .  B e c a u s e  

o f  t h e  e x c l u s i o n  o f  m i t i g a t i o n  e v i d e n c e ,  t h e  e r r o r s  i n  i n s t r u c -  

t i n g  t h e  j u r y ,  a n d  o t h e r  e r r o r s  d i s c u s s e d  i n  t h i s  b r i e f ,  i f  t h i s  

C o u r t  d o e s  n o t  r e m a n d  f o r  i m p o s i t i o n  o f  a l i f e  s e n t e n c e ,  i t  

s h o u l d  remand f o r  a new p e n a l t y  t r i a l  w i t h  a new j u r y .  
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A R G UP4 E N T 

ISSUE 1 

THE 'I 'RTAL C O U R T  ERRED IN RESTRICTING 

OF 'TERRY SMITH A N D  iN SUSTAINING THE 
S T A T E ' S  O B J E C T I O N  T O  H I S  C L O S I N G  
A R G U M E N T  THAT IT WAS R A N D A L L  BILBREY 
WHO A C T U A L L Y  COMMI'I 'TED THE M U R D E R .  

DEFENSE COUNSEL'S CROSS-EXAMINATION 

The r i g h t  t o  d e v e l o p  a n d  p r e s e n t  a t h e o r y  o f  d e f e n s e  i s  

a f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t .  Chambers v .  M i s s i s s i p p i ,  410 

U.S. 2 6 4 ,  93 S . C t .  1 0 3 8 ,  35 L .Ed .2d  279 ( 1 9 7 3 ) ;  W a s h i n g t o n  - v .  

Texas, 366 U.S. 1 4 ,  6'7 S . C t .  1920, 16 L.Ed .2d  1 0 1 9  ( 1 9 6 7 ) .  The 

a c c u s e d  h a s  a b a s i c  r i g h t  t o  i n t r o d u c e  e v i d e n c e  i n  h i s  d e f e n s e  t o  

show t n a t  someone e l s e  c o m m i t t e d  t h e  crime. See e.g., Chambers 

410 U.S. 2 8 4 ,  9 3  S . C t .  1036 ,  35 L.Ed.2d 2 7 9 ;  P e t t i j o h n  --7 v .  Hal l  

539 F . 2 d  476  ( I s c  C i r .  19 '79 ) ;  U n i t e d  S t a t e s  v .  R o b i n s o n ,  5 4 4  F . 2 d  

1 1 0 ,  112  ( 2 d  C i r .  1 9 7 6 ) .  F l o r i d a  nas a l s o  l o n g  r e c o g n i z e d  t h a t  

o n e  a c c u s e d  o f  a c r ime  may s h o w  h i s  i n n o c e n c e  by p r o o f  o f  t h e  

g u i l t  of a n o t h e r .  See L i n d s a y  v. S t a t e ,  69  F l a .  b 4 1 ,  68 S o .  932  

( 1 4 1 5 ) ;  P a h l  L S t a t e ,  415 S o . S d  42  ( F l a .  2d D C A  1 9 8 2 ) ;  B a r n e s  

v .  S t a t e ,  415  So .2d  1 2 6 0 ,  1284  ( F l a .  2d D C A  1 9 8 2 ) ( G r i m e s ,  J . ,  

d i s s e n t i n g ) .  The p u r p o s e  of t h e  e v i d e n c e  i s  n o t  Lo p r o v e  t h e  

g u i l t  o f  t h e  o t h e r  p e r s o n  b u t  t o  g e n e r a t e  a r e a s o n a b l e  d o u b t  as 

t o  t h e  d e f e n d a n t ' s  g u i l t .  S t a t e  v .  Hawkins ,  260 N.W.2d 1 5 0 ,  15G- 

59 (Minn.  1 9 7 7 ) .  I n  t h e  c a s e  a t  n a n d ,  t h e  t r i a l  c o u r t ' s  r e s t r i c -  

t i o n  o f  d e f e n s e  c o u n s e l  ts  c r o s s - e x a m i n a t i o n  o f  T e r r y  S m i t h ,  

c o m b i n e d  w i t h  i t s  r e s t r i c t i o n  o f  h i s  c l o s i n g  a r g u m e n t  t h a t  

B i l b r e y  c o m m i t t e d  t h e  cr ime,  d e p r i v e d  S t e w a r t  of h i s  c o n s t i t u -  

t i o n a l  r i g h t  t o  p r e s e n t  a m e a n i n g f u l  d e f e n s e .  



A .  C r o s s- E x a m i n a t i o n  

T e r r y  S m i t h ,  a k e y  p r o s e c u t i o n  w i t n e s s ,  t e s t i f i e d  t h a t  

S t e w a r t  c o n f e s s e d  t o  h i m  t h a t  h e  c o m m i t t e d  t h e  m u r d e r .  On 

c r o s s - e x a m i n a t i o n ,  d e f e n s e  c o u n s e l  a s k z d  S m i t h  w h e t h e r  S t e w a r t  

a c t u a l l y  t o l d  h i m  t h a t  R a n d a l l  B i l b r e y  c o m m i t t e d  t h e  m u r d e r .  The 

p r o s e c u t o r  o b j e c t e d ,  a r g u i n g  t h a t  i t  was u n e t h i c a l  f o r  d e f e n s e  

c o u n s e l  t o  make s u c h  a s s e r t i o n s  u n l e s s  lPsomebody i s  g o i n g  t o  t a k e  

t h e  s t a n d  a n d  make some s t a b  a t  s u b s t a n t i a t i n g  h i s  . . . s t a t e -  

m e n t s  . . . . '' ( H .  4 1 6 )  D e f e n s e  c o u n s e l  p r o p e r l y  r e f u s e d  t o  

r e p r e s e n t  w h e t h e r  t h e  d e f e n d a n t  would  t e s t i f y .  ( R .  4 1 7 )  

The  c o u r t  s u s t a i n e d  t h e  S t a t e ' s  o b j e c t i o n ,  f i n d i n g  t h e  

q u e s t i o n s  i m p r o p e r .  (R. 4 1 9 )  A t  t h e  c l o s e  of S m i t h ' s  t e s t i m o n y ,  

d e f e n s e  c o u n s e l  moved f o r  a mis t r ia l .  He a r g u e d  t h a t  t h e  S t a t e ' s  

a t t e m p t  t o  i n t i m i d a t e  a n d  harass  h i m  by i m p l y i n g  e t h i c a l  v i o -  

l a t i o n s  r e s t r i c t e d  h i s  c r o s s - e x a m i n a t i o n ,  a n d  t h u s  v i o l a t e d  

S t e w a r t  ' s  s i x t h  a m e n d m e n t  r i g h t  t o  e f f e c t i v e  r e p r e s e n t a t i o n .  

I t  i s  e l e m e n t a r y  t h a t  t h e  c o u r t  may n o t  d e p r i v e  t h e  d e f e n d a n t  o f  

h i s  r i g h t  t o  c r o s s - e x a m i n e  a w i t n e s s  wno t e s t i f i e s  a g a i n s t  h im.  

S e e  P o i n t e r  v. T e x a s ,  38ul U.S.  400, 85 S . C t .  1065,  13 L.Ed.2d 923 

( 1 4 6 5 ) .  The r i g h t  t o  c r o s s - e x a m i n a t i o n  i s  i m p l i c i t  i n  t h e  S i x t h  

Amendment r i g h t  of c o n f r o n t a t i o n  a n d  n e l p s  t o  a s s u r e  e n e  "ac- 

cur .zcy  of' t h e  t r u t h - d e t e r m i n i n g  p r o c e s s .  '* Chambers ,  410 U.S. a t  

295 ,  35 L . E d . 2 d  a t  3 6 4  ( c i t a t i o n s  o m i t t e d ) .  it i s  a n  e s s e n t i a l  

a n d  f u n d a m e n t a l  r e q u i r e m e n t  f o r  a fair t r i a l .  Id. - 
T h i s  i s  p a r t i c u l a r l y  t r u e  i n  ii crimiiial  case  when t h e  

d e f e n d a n t  is  c h a r g e d  K i t h  f i r s t - d e g r e e  m u r d e r .  C o x w e l l  v .  S t a t e ,  

5 0 1  S o . 2 d  1 4 6  ( F l a .  ' 1978) .  D e n i a l  o f  f a i r  a n d  f u l l  c r o s s -  

e x a m i n a t i o n  c o n c e r n i n g  s u b j e c t s  c o v e r e d  i n  t h e  w i t n e s s ' s  d i r e c t  0 
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e x a m i n a t i o n  c o n s t i t u t e s  " h a r m f u l  a n d  f a ta l ' !  e r r o r .  C O C O  v.  S t a t e ,  

6 2  So.2d  8 9 2 ,  894-95 ( F l a .  1 9 5 3 ) ;  see a l s o  C o x w e l l  v .  S t a t e ,  361 

So.2d 1 4 d  ( F l a .  1 9 7 8 ) ;  Williams v .  S t a t e ,  386 So.2d  25, 27  ( F l a .  

2d D C A  1 9 8 0 ) ( b e c a u s e  d e f e n d a n t ' s  r i g h t  t o  c r o s s - e x a m i n a t i o n  i s  

0 

c a r e f u l l y  g u a r d e d  i n  a c a p i t a l  case ,  l i m i t i n g  c r o s s - e x a m i n a t i o n  

on  a n y  matter p l a u s i b l y  r e l e v a n t  t o  t h e  d e f e n s e  may c o n s t i t u t e  

r e v e r s i b l e  e r r o r ) .  There is no q u e s t i o n  b u t  t h a t  t h e  i d e n t i t y  of 

t h e  m u r d e r e r  was t h e  s u b j e c t  of b o t h  S m i t h ' s  d i r e c t  e x a m i n a t i o n  

a n d  d e f e n s e  c o u n s e l ' s  a t t e m p t e d  c r o s s - e x a m i n a t i o n .  

C o x w e l l  is  p r e c i s e l y  on  p o i n t .  I n  t h a t  case,  t h e  t r i a l  

c o u r t  c u r t a i l e d  d e f e n s e  c o u n s e l ' s  c r o s s - e x a m i n a t i o n  o f  a k e y  

w i t n e s s  c o n c e r n i n g  w h e t h e r  h e  k i l l e d  t h e  d e f e n d a n t  I s  wife p u r -  

s u a n t  t o  a p l a n  he  had  made e a r l i e r  w i t h  t h e  d e f e n d a n t .  D e f e n s e  

c o u n s e l  was a t t e m p t i n g  t o  e l i c i t  t e s t i m o n y  t o  s u p p o r t  h i s  t h e o r y  

o f  d e f e n s e  t h a t ,  a l t h o u g h  t h e  w i t n e s s  a n d  t h e  d e f e n d a n t  h a d  
a 

d i s c u s s e d  v a r i o u s  p l a n s  t o  k i l l  t h e  d e f e n d a n t ' s  w i f e ,  i t  was t h e  

d e f e n d a n t ' s  g i r l f r i e n d  who a c t u a l l y  p r o c u r e d  t h e  w i f e ' s  m u r d e r .  

361 So.2d  a t  150. 

R e v e r s i n g  f o r  a new t r i a l ,  t h i s  C o u r t  f o u n d  t h a t  " t h e  

c o u r t ' s  c u r t a i l m e n t  of  d e f e n s e  i n q u i r y  a t  t h i s  c r u c i a l  j u n c t u r e  

c o n s t i t u t e d  a d e p r i v a t i o n  o f  h i s  a b s o l u t e  a n d  f u n d a m e n t a l  r i g h t  

t o  c r o s s - e x a m i n e  a w i t n e s s  who t e s t i f i e s  a g a i n s t  h i m ,  a s  g u a r a n -  

t e e d  by t h e  s i x t h  amendment of t h e  f e d e r a l  c o n s t i t u t i o n . "  - I d .  

( f o o t n o t e  o m i t t e d ) .  The c o u r t  n o t e d  t h a t  t h e  e r r o n e o u s  r u l i n g  

f o r e s t a l l e d  t h e  d e v e l o p m e n t  o f  t h e  d e f e n s e  t h e o r y  t h a t  t h e  

d e f e n d a n t ' s  g i r l f r i e n d  n a d  p r o c u r e d  n i s  w i f e ' s  d e s t h ,  a s  t o  w h i c h  

t h e  w i t n e s s  who d i d  t h e  a c t u a l  k i l l i n g  w o u l d  h a v e  f i r s t - h a n d  



i n f o r m a t i o n .  ' The C o x w e l l  c o u r t  c o n c l u d e d  t h a t  t h e  u n d a r r a n t e d  

r z s t r i c t i o n  o f  c r > o s s - e x a m i n a t i o n  of  a k e y  p r o s e c u t i o n  w i L n e s s  

"may e a s i l y  c o n s t i t u t e  r e v e r s i b l e  c r r o r . l f  3 6 1  S o . 2 d  a t  1 5 2  

( f o o t n o t e  o m i t t e d ) .  

We a r e  w e l l  aware t h a t  t h e r e  mus t  b e  a c o n n e c t i o n  be-  

t w e e n  t n e  t n i r d  p e r s o n  a n d  t h e  cr ime.  C i k o r a  v .  W a i n w r i g h t ,  661 

F . S u p p .  6 1 3  (S.D. F l a .  1 9 6 7 ) .  Mere s p e c u l a c i o n  i s  n o t  s u f f i -  

c i e n t .  See Hawkins ,  200 N.'uJ.;ld a t  159;  B a r n e s  v .  S t a t e ,  415 So .2d  

1280 ,  1 2 8 4 - b 6  ( F l a .  2 d  D C A  I g b 2 ) .  L t  i s  n o t  e n o u g h  m e r e l y  t o  

show t h a t  someone e l s e  h a d  a m o t i v e .  S iemon v .  S t o u g h t o n ,  440 

A . L d  2 1 0 ,  2 1 4  (Conn.  I g d l ) ( c i t e d  i n  B a r n e s ,  4 1 5  So.Ld a t  1 2 6 5  

(Grimes, J . ,  d i s s e n t i n g ) ) .  I n  C i l t o r a ,  f o r  e x a m p l e ,  t n e  c o u r t  

f o u n d  n o  e r r o r  i n  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  d e f e n s e  c o u n s e l ' s  

r e q u e s t  t h a t  t h e  j u r y  b e  p e r m i t t e d  a lPviewl t  o f  an i n m a t e  t h a t  

C i k o r a  met i n  t h e  c o u n t y  j a i l  dho  l o o k e d  l i k e  n i m  a n d  a l s o  l i v e d  

i n  t h e  n e i g h b o r h o o d  o f  t h e  c r i m e .  T h e  c o u r t  n o t e d  t h a t  t h e  

d e f e n d a n t  d e m o n s t r a t e d  no  c o n n e c t i o n  o r  n e x u s  b e t w e e n  t h e  i n m a t e  

a n d  t h e  b u r g l a r y .  He d i d  n o t  s p e c i f y  now t h e  i n m a t e  more c l o s e l y  

r e s e m b l e d  the  b u r g l a r ' s  d e s c r i p t i o n ;  t h e  c o u r t  haa  no  i n f o r m a t i o n  

c o n c e r n i n g  w h e t h e r  t h e  i n m a t e  was i n  j a i l  a %  t h e  t i m e  o f  t h e  

b u r g l a r y ;  a n d  t h e  c o u r t  c o u l d  n o t  be s u r e  t h a t  t h e  i n m a t e  a c t u a l -  

l y  l i v e d  i n  the same n e i g h b o r h o o d .  661  F . S u p p .  a t  824. 

I n  t h e  c a s e  a t  h a n d ,  h o w e v e r ,  we d o  n o t  h a v e  m e r e l y  

m o t i v e  a n d  s p e c u l a t i o n .  S t e w a r t ' s  c o u n s e l  b r o u g h t  o u t  d u r i n g  

ti A l t h o u g h  t n e  S t a t e  a r g u e d  t h a t  no p r o f f e r  was made i n  
t h i s  c a s e ,  t h e  c o u r t  d e t e r m i n e d  t h a t  i t  was r e v e r s i b l e  e r r o r  
n o n e t h e l e s s .  C o x w e l l ,  j 6 1  S o . 2 d  a t  151-52.  
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B i l b r e y ' s  c r o s s - e x a m i n a t i o n  t h a t  h e  knew m i n u t e  d e t a i l s  a b o u t  t h e  

m u r d e r ,  i n c l u d i n g  t h e  c l o t h e s  D i a z  was w e a r i n g  a n d  t h e  c o l o r  o f  

h i s  c a r .  I f  B i l b r e y  commit ted t h e  cr ime,  h e  most c e r t a i n l y  h a d  a 

m o t i v e  t o  t e s t i f y  a g a i n s t  S t e w a r t .  H i s  k n o w l e d g e  o f  t h e  d e t a i l s  

a l o n e  was s u f f i c i e n t  t o  c o n n e c t  B i l b r e y  t o  t h e  crime, e s p e c i a l l y  

i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  S t a t e  p r e s e n t e d  n o  e v i d e n c e  a s i d e  

f r o m  t h e  h e a r s a y  t e s t i m o n y  o f  B i l b r e y  a n d  S m i t h  t o  c o n n e c t  

S t e w a r t  t o  t h e  crime. B u t  this was n o t  t h e  o n l y  n e x u s .  

i n  a f o o t n o t e ,  t n e  C o x w e l l  c o u r t  n o t e d  t h a t  C o x w e l l ' s  

e f f o r t  t o  i m p l i c a t e  h i s  g i r l f r i e n d  a s  t h e  p r i n c i p a l  c o u l d  b e  

s u p p o r c e d  by t h e  f a c t  t h a t  s h e  knew the  v i c t i m ,  knew d e t a i l s  of 

t h e  crime, h a d  a m o t i v e  f o r  h a t i n g  t h e  v i c t i m ,  a n d  was c o n v i c t e d  

of c o n s p i r i n g  t o  k i l i  t h e  v i c t i m  on  a n o t n e r  o c c a s i o n .  3 6 1  S o . 2 d  

a t  131  n . 9  I n  o u r  case ,  as  n o t e d  a b o v e ,  B i l b r e y  also knew t h e  

d e t a i l s  of t h e  m u r d e r  a n 6  h a d  a m o t i v e  t o  t e s t i f y  f a l s e l y .  He 

h a d  a p o t e n t i a l  m o t i v e  t o  k i l i  D i a z  -- a h o m o s e x u a l  r e l a t i o n s h i p .  

Even more i n c r i m i n a t i n g  i n  n a t u r e  was t h e  f a c t  t h a t  B i l b r e y  q u i t  

h i s  j o b  a n d  l e f t  t h e  s t a t e  s h o r t l y  a f t e r  t h e  m u r d e r .  A d d i t i o n a l -  

l y ,  B i l b r e y  d i d  n o t  r e p o r t  t h e  m u r d e r ;  h e  o n l y  t o l d  t h e  s t o r y  t o  

d e t e c t i v e s  when t h e y  came t o  V i r g i n i a  t o  q u e s t i o n  h i m ,  p r e s u m a b l y  

as  a r e s u l t  o f  i n f o r m a t i o n  o b t a i n e d  from T e r r y  S m i t h .  

U n l i k e  - C o x w e l l ,  S t e w a r t  was n o t  a t t e m p t i n g  t o  c a l l  a 

d e f e n s e  w i t n e s s  t o  t e s t i f y  t h a t  someone e l s e  c o m m i t t e d  t h e  crime.  

He w a n t e d  o n l y  t o  c r o s s - e x a m i n e  a k e y  p r o s e c u t i o n  w i t n e s s .  More 

l a t i t u d e  m u s t  b e  p e r m i t t e d  w h e n  d e f e n s e  c o u n s e l  a t t e m p t s  t o  

e l i c i t  t e s t i m o n y  d u r i n g  c r o s s - e x a m i n a t i o n  o f  a k e y  p r o s e c u t i o n  

w i t n e s s .  S e e  U n i t e d  S t a t e s  v .  Wi l l i ams ,  592 F . 2 d  1277 ( 5 t h  C i r .  



14'19) ( c r o s s - e x a m i n a t i o n  o f  w i t n e s s  i n  mat ters  r e l e v a n t  t o  c r e d i-  

b i l i t y  s h o u l d  be g i v e n  w ide  s c o p e  t o  d e l v e  i n t o  w i t n e s s ' s  s t o r y ,  

t o  t e s t  w i t n e s s v s  p e r c e p t i o n s  a n d  memory, a n d  t o  i m p e a c n  w i t -  

n e s s ) .  L i m i t i n g  t h e  s c o p e  o f  c r o s s - e x a m i n a t i o n  i n  a manner  w h i c h  

a 

k e e p s  f r o m  t h e  j u r y  r e l e v a n t  f a c t s  b e a r i n g  on  c r u s t w o r t h i n e s s  of 

c r u c i a l  p r o s e c u t i o n  t e s t i m o n y  i s  i m p r o p e r ,  e s p e c i a l l y  w h e r e  

d i r e c t e d  a t  a k e y  p r o s e c u t i o n  w i t n e s s .  Mendez v .  S t a t e ,  412 S o . 2 d  

9 6 5 ,  9 6 6  ( F l a .  2d  D C A  1 9 b 2 ) ( c i t a t i o n s  o m i t t e d ) .  I t  d i d  n o t  

mat te r  w h e t h e r  d e f e n s e  c o u n s e l ' s  g o a l  was t o  u n c o v e r  a n  i n t e r -  

v e n i n g  p r i n c i p a l  o r  t o  e s t a b l i s h  a f o u n d a t i o n  f o r  s u b s e q u e n t  

i m p e a c h m e n t .  - C o x w e l l ,  3 6 1  3 0 . 2 d  1 5 2  ( c i t i n g  G o r d o n  v .  U n i t e d  

S t a t e s ,  344 U.S. 4 1 4 ,  73 S . C t .  369, 9 7  L . E d .  447  ( 1 9 5 3 )  ( t r i a l  

j u d g e  s h o u l d  be  i n c l i n e d  t o  a f f o r d  g r e a t e r  l a t i t u d e  on c r o s s -  

e x a m i n a t i o n  when o b j e c t  i s  t o  i m p e a c h  k e y  p r o s e c u t i o n  w i t n e s s ) ) .  

P e r h a p s ,  i f  d e f e n s e  c o u n s e l  h a d  b e e n  a l l o w e d  t o  c o n t i n u e  h i s  

c r o s s - e x a m i n a t i o n ,  S m i t h  m i g h t  have  c o n c e d e d  t h a t  h e  c o u l d  h a v e  

a 
b e e n  m i s t a k e n  as t o  w h e t h e r  Stewart  s a i d  h e  o r  someone e l s e  com- 

m i t t e d  t h e  crime, o r  w h e t h e r  h e  s a i d  t h a t  h e  a n d  a n  a c c o m p l i c e  

commit ted  t h e  m u r d e r .  

The i d e n t i t y  o f  t h e  m u r d e r e r  was t h e  o n l y  f a c t u a l  i s s u e  

a t  t r i a l .  A s  i n  C o x w e l l ,  t h e r e f o r e ,  ? ' t he  d e f e n d a n t  i n  a c a p i t a l  

case was d e n i e d  t h e  o p p o r t u n i t y  t o  e l i c i t  t e s t i m o n y  from a k e y  

p r o s e c u t i o n  w i t n e s s  as  t o  t h e  mos t  c r i t i c a l  f a c t u a l  i s s u e  i n  t h e  

case -- i d e n t i f i c a t i o n . "  S e e  a l s o  P e t t i j o h n ,  599 F .2d  a t  482 

(where i d e n t i f i c a t i o n  of r o b b e r  was o n l y  k e y  i s s u e ,  e x c l u s i o n  o f  

-- 

i d e n t i f i c a t i o n  t e s t i m o n y  was n e c e s s a r i l y  h a r m f u l  e r r o r ) .  
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6 .  C l o s i n g  Argument 

D u r i n g  h i s  c l o s i n g  a r g u m e n t ,  d e f e n s e  c o u n s e l  a t t e m p t e d  

t o  f u r t h e r  h i s  t h e o r y  t h a t  i t  was r e a l l y  R a n d a l l  B i l b r e y  who 

c o m m i t t e d  t h e  m u r d e r  a n d  t h a t  S t e w a r t  o n l y  r e p e a t e d  t o  T e r r y  

S m i t h  w h a t  B i l b r l e y  had  t o l d  h i m  a b o u t  t h e  m u r d e r .  ( R .  49'7-501) 

'The S t a t e  o b j e c t e d  b e c a u s e  t h e r e  h a d  b e e n  n o  e v i d e n c e  p r L - '  O s t n t e d  

t h a t  B i l b r e y  committed t h e  m u r d e r .  D e f e n s e  c o u n s e l  a r g u e d  t h a t  

i t  was a n a t u r a l  i n f e r e n c e  t h a t  c o u l d  be drawn f r o m  t h e  f a c t s .  

When d e f e n s e  c o u n s e l  a t t e m p t e d  t o  make t h e  same a r g u m e n t  d u r i n g  

r e b u t t a l ,  t h e  S t a t e  o b j e c t e d  on t h e  bas is  o f  h e a r s a y ,  u r g i n g  t h a t  

c o u n s e l  was a r g u i n g  t h i n g s  n o t  i n  e v i d e n c e .  B o t h  t imes  t h e  c o u r t  

s u s t a i n e d  t h e  S t a t e ' s  o b j e c t i o n .  ( R .  501-02,  14- 15)  

O d d l y  e n o u g h ,  t h e  S t a t e ' s  e a r l i e r  o b j e c t i o n  a n d  t h e  

t r i a l  c o u r t ' s  r u l i n g  w h i c n  p r e c l u d e d  d e f e n s e  c o u n s e l  f r o m  

t h o r o u g h l y  c r o s s  - e x a m i n i n g  S m i t h  may h a v e  b e e n  t h e  r e a s o n  t h e r e  

was no e v i d e n c e  B i l b r e y  c o m m i t t e d  t h e  crime. Had d e f e n s e  c o u n s e l  

b e e n  a l lowed  t o  c o n t i n u e  h i s  c r o s s - e x a m i n a t i o n ,  h e  m i g h t  h a v e  

e l i c i t e d  some e v i d e n c e  w h i c h  h e  c o u l d  t h e n  h a v e  a r g u e d  t o  t h e  

j u r y  i n  c l o s i n g .  Even ci l i t t l e  d o u b t  ;is t o  w h e t h e r  Stewart  was 

t h e  p e r p e t r a t o r  m i g h t  hdve  r e s u l t e d  i n  a d i f f e r e n t  v e r d i c t .  

I t  i s  i r o n i c  t h a t ,  a l t h o u g h  t h e  t r i a l  c o u r t  j u d g e  

a g r e e d  tnJith t h e  p r o s e c u t o r ' s  a r g u m e n t  t h a t  d e f e n s e  c o u n s e l ' s  

t n e o r y  a n d  l i n e  o f  q u e s t i o n i n g  were " u n b e l i e v a b l z "  ( R .  4221, h e  

l a t e r  f o u n d  t h e  t h e o r y  t o  be  a f l p r o p e r l l  a r g u m e n t .  When d e f e n s e  

c o u n s e l  moved t o  w i t h d r a w  a n d  f o r  t h e  a p p o i n t m e n t  of new c o u n s e l  

f o r  p e n z l t y  p h a s e  [ s e e  I s s u e  lII1, a l l e g i n g  t h a t  h i s  d e f e n s e  -- 
t h a t  someone o t h e r  t h a n  S t e w a r t  committed t h e  crime -- h a d  d e s -  

t r o y e d  h i s  c r e d i b i l i t y  w i t h  t h e  j u r y ,  t h e  t r i a l  c o u r t  s t a t e d  t o  
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d e f e n s e  c o u n s e l  a s  f o l l o w s :  

''1 r e c a l l  y o u r  s t a t e m e n t s ,  y o u r  
o p e n i n g  comment  a b o u t ,  y o u  w o u l d  
h a v e  t h e  w o r d s  f r o m  t h e  k i l l e r  o r  
m u r d e r e r ' s  mouth t h e m s e l v e s .  And 1 
know y o u  were r e f e r r i n g  t o  o n e  o f  
t h e  w i t n e s s e s  t h a t  was c a l l e d  by t h e  
S t a t e .  And you t o u c n e d  o n  t h a t  same 
a r g u m e n t  i n  y o u r  f i n a l  a r g u m e n t .  

1 t h i n k  i t  was a p r o p e r  a r g u -  
ment  u n d e r  y o u r  t h e o r y  of  t h e  case .  
1 d o n ' t  see  w h e r e  t h e  j u r y  w o u l d  i n  
a n y  way r e f l e c t  o n  y o u  f o r  m a k i n g  
t h a t  a r g u m e n t  a t  a l l .  ( R .  5 7 2 )  

T h i s  was t h e  same a r g u m e n t  t h a t  t h e  j u d g e  c h a r a c t e r i z e d  a s  

" u n b e l i e v a b l e ,  r e f u s e d  t o  a l l o w  d e f e n s e  c o u n s e l  t o  e x p l o r e  

d u r i n g  c r o s s - e x a m i n a t i o n  o f  a k e y  p r o s e c u t i o n  w i t n e s s  a n d  twice  

r e f u s e d  t o  a l l o w  d e f e n s e  c o u n s e l  t o  a r g u e  Lo t h e  j u r y  d u r i n g  h i s  

c l o s i n g  a r g u m e n t .  

'The c r e d i b i l i t y  o f  a n y  w i t n e s s  o r  t h e o r y  r e s t s  w i t h  t h e  

j u r y .  Coxwc l l ,  361 S o . 2 d  n . 9 .  The r i g h t  t o  p r e s e n t  a d e f e n s e  i s  

f u n d a m e n t a l .  "No mat te r  how c r e d i b l e  t h i s  d e f e n s e ,  o u r  s y s t e m  of 

j u s t i c e  g u a r a n t e e s  t h e  r i g h t  t o  p r e s e n t  i t  a n d  be j u d g e d  by i t . "  

P e t t i j o h n ,  599  F.2.d a t  483. Even w i t h o u t  a n y  d i r e c t  e v i d e n c e  o f  

B i l b r e y  ' s  c o m p l i c i t y ,  d e f e n s e  c o u n s e l  s h o u l d  h a v e  b e e n  p e r m i t t e d  

t o  a r g u e  h i s  t h e o r y  of" d e f e n s e  t o  t h e  j u r y .  There  was n o  d i r e c t  

e v i d e n c e  a g a i n s t  S t e w a r t  e i t h e r .  Ln l i g h t  o f  B i l b r e y ' s  a p p a r e n t -  

l y  a c c u r a t e  t e s t i m o n i a l  d e s c r i p t i o n  o f  t h e  c r i m e ,  t h e r e  W ~ S  

enough  c i r c u m s t a n t i a l  e v i d e n c e  t o  s u g g e s t  t h a t  h e  may h a v e  com- 

m i t t e d  i t  h i m s e l f ' .  -- 5ee P a h l ,  415 Yo.2d a t  43 (where S t a t e  r e l i e s  

s u b s t a n t i a l l y  on c i r c u m s t a n t i a l  e v i d e n c e  t o  c o n n e c t  a c c u s e d  w i t h  

crime a n d  t h e r e  i s  i n d e p e n d a n t  e v i d e n c e  c o n n e c t i n g  a n o t h e r  p e r s o n  

w i t h  t h e  crime, d e f e n d a n t  may a l s o  by c i r c u m s t a n t i a l  e v i d e n c e  
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a t t e m p t  t o  p r o v e  t h a t  someone e l s e  c o m m i t t e d  t h e  a c t  i n  q u e s -  

t i o n ) .  T h e  j u r o r s  h e a r d  t h e  e v i d e n c e  a n d  were  c a p a b l e  o f  

d e c i d i n g  w h e t h e r  t h e  d e f e n s e  t h e o r y  h a d  a n y  m e r i t  o r  c r e a t e d  

r e a s o n a b l e  d o u b t .  The f a c t  t h a t  t h e  c o u r t  s u s t a i n e d  t h e  p r o s e c u -  

t o r ' s  o b j e c t i o n  t o  d e f e n s e  c o u n s e l ' s  t h e o r y  of t h e  case twice  

d u r i n g  c l o s i n g  a r g u m e n t  s u g g e s t e d  t o  t h e  j u r o r s  t h a t  t h e  j u d g e  

d i d  n o t  b e l i e v e  i t  and  t h a t  t h e y  s h o u l d  n o t  c o n s i d e r  i t .  

C .  I l a r m i e s s  E r r o r  A n a l y s i s  

Whether  " r o o t e d  d i r e c t l y "  i n  t h e  Due P r o c e s s  C l a u s e  o f  

t h e  F i f t h  a n d  F o u r t e e n t h  Amendments o r  i n  t h e  C o n f r o n t a t i o n  o r  

Compulsory  Process  c l a u s e s  of t h e  S i x t h  Amendment, t h e  C o n s t i -  

t u t i o n  g u a r a n t e e s  t h e  d e f e n d a n t  i n  a c r i m i n a l  case  a m e a n i n g f u l  

o p p o r t u n i t y  t o  be h e a r d  a n d  t o  p r e s e n t  a c o m p l e t e  d e f e n s e .  See 
C r a n e  v .  KentucKy,  476 U.S. b83, 640, 106 S . C t .  2142 ,  9 0  L.Ed .2d  

6 3 0 ,  6 4 5  ( 1 9 8 6 ) ;  Chambers ,  410 U.S. 264 .  When a n  e r r o r  a f f e c t s  a 

c o n s t i t u t i o n a l  r i g h t ,  t h e  r e v i e w i n g  c o u r t  may n o t  f i n d  i t  harm- 

l e s s  u n l e s s  i t  i s  shown beyond a r e a s o n a b l e  d o u b t  t h a t  t he  e r r o r  

d i d  n o t  c o n t r i b u t e  t o  t h e  d s f e n d a n t ' s  c o n v i c t i o n .  Chapman - v .  

C a l i f o r n i a ,  3b6 U.S. 18,  G7 S . C t .  824 ,  1 7  L .Ed .2d  '105 ( 1 9 6 7 ) ;  

S t a t e  - v .  D i G u i l i o ,  491 S o . 2 d  1129 ( F l a .  1 9 8 6 ) ;  Palmes v .  S t a t e ,  

597 So.2d  6 4 6 ,  b 5 4  ( F l a .  ) ,  c e r t .  d e n i e d ,  454 U.S. 682 ,  1 0 2  S . C t .  

369,  '70 L . E d . 2 d  195 ( 1 9 8 1 ) .  The b u r d e n  of  p r o o f  i s  on  t h e  S t a t e .  

Chapman, 3a6  U.S. a t  2 6 ;  D i G u i l i o ,  491 So .2d  a t  1139 .  

'The r i g h t  t o  c o n f r o n t a t i o n  i s  a l s o  a f u n d a m e n t a l  c o n-  

s t i t u t i o n a l  r i g h t  g u a r a n t e e d  by t h e  S i x t h  Amendment. The C o x w e l l  

c o u r t  h e l d  t h a t  a n  a b u s e  o f  d i s c r e t i o n  by t h e  t r i a l  j u d g e  i n  

c u r t a i l i n g  c r o s s - e x a m i n a t i o n  o f  a k e y  p r o s e c u t i o n  w i t n e s s  0 
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r e g a r d i n g  matters ge rmane  t o  t h e  w i t n e s s '  t e s t i m o n y  e n d  p l a u s i b l y  

r e l e v a n t  t o  t h e  d e f e n s e  may " e a s i l y  c o n s t i t u t e  r e v e r s i b l e  e r r o r .  

3 6 1  S o . 2 d  a t  152;  a c c o r d  P a l m e s ,  357 So.2d a t  653; P a i t  v .  S t a t e ,  

1 1 2  So .2d  j b 0 ,  385, j b b - b g  ( F 1 2 .  1 9 5 9 )  ( e r r o r  i n  c a p i t a l  case 

mus t  be  c a r e f u l l y  s c r u t i n i z e d  b e f o r e  w r i t t e n  o f f  as  harmless) .  

I n  Chapman, 386 U.S. a t  2 3 ,  t h e  U n i t e d  S t a t e s  Supreme  

C o u r t  c a u t i o n e d  a g a i n s t  g i v i n g  t o o  much Emphas i s  t o  f f o v e r w h e l m i n g  

e v i d e n c e "  o f  g u i l t  where c o n s t i t u t i o n a l  e r r o r  a f f e c t s  s u b s t a n t i a l  

r i g h t s .  Accord  D i G u i l i o ,  491  S o . 2 d  a t  1136-39.  Even i f  t h a t  were 

t h e  t e s t ,  h o w e v e r ,  t h e  e v i d e n c e  i n  t h e  i n s t a n t  case ,  c o m p r i s e d  

e n t i r e l y  of h e a r s a y ,  was f a r  f r o m  o v e r w h e l m i n g .  A l t h o u g h  d e f e n s e  

c o u n s e l  i n t r o d u c e d  n o  c o n c r e t e  e v i d e n c e  a s  t o  h i s  t h e o r y ,  i t  

may h a v e  b e e n  c o r r e c t .  I t  i s  p o s s i b l e  t h a t  b o t h  B i l b r e y  a n d  

S m i t h  l i e d  as t o  t h e  i d e n t i t y  of t h e  m u r d e r e r ,  e s p e c i a l l y  i f  o n e  

of' t h e m  b i a s  t h e  p e r p e t r a t o r  o r  a n  a c c o m p l i c e . 9  The S t a t e  o f f e r e d  

no  p h y s i c a l  e v i d e n c e  t h a t  S tewar t  commit ted t h e  cr ime.  T h u s ,  t h e  

S t a t e  c a n n o t  show beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  e r r o r s ,  a n d  

t h e  r e s u l t i n g  i n a b i l i t y  of' d e f e n s e  c o u n s e l  t o  p r e s e n t  a v i a b l e  

t h e o r y  o f  d e f e n s e ,  d i d  n o t  a f f e c t  t h e  v e r d i c t .  

B i l b r e y  ' s  v e r s i o n  o f  t h e  m u r d e r  i n c l u d e d  a n  a c c o m p l i c e  
who c o u l d  h a v e  b e e n  B i l b r e y  o r ,  e v e n  more  p l a u s i b l y ,  S m i t h  who 
was S t e w a r t ' s  a c c o m p l i c e  i n  a n o t h e r  r o b b e r y .  If' B i l b r e y  
c o m m i t t e d  the crime, h e  w o u l d  n a t u r a l l y  b lame  S t e w a r t  when c o n-  
t a c t e d  by d e t e c t i v e s .  S m i t h ,  who e x p e c t e d  a more l e n i e n t  s e n -  
t e n c e  b e c a u s e  of h i s  t e s t i m o n y    gain st S t e w a r t ,  a l s o  h a d  a m o t i v e  
t o  t e s t i f y  f a l s e l y .  S t e w a r t  rn ignt  a c t u d l l y  b e  i n n o c e n t  o f  t h i s  
c r i m e  b e c a u s e  t h e  o n l y  i n d i c a t i o n  t h a t  h e  c o m m i t t e d  t h e  m u r d e r  
was t e s t i m o n y  d u r i n g  p e n a l t y  p h a s e  t n a t  fie " i n d i c a t e d f 1  t o  Dr. 
M e r i n  t h a t  h e  d i d  i t .  T h i s  c o u l d  h a v e  b e e n  a m i s i n t e r p r e t a t i o n  
by Dr. M e r i n  o r  a f a l s e  c o n f e s s i o n  r e s u l t i n g  f r o m  S t e w a r t ' s  h o p e-  
l e s s n e s s  a f t e r  t h e  J u r y Y s  g u i l t y  v e r d i c t  t h e  p r e v i o u s  d a y  a n d  
h i s  e a r l i e r  c o n v i c t i o n  f o r  a n o t h e r  k i l l i n g .  

a 
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ISSUE II 

THE T R I A L  C O U R T  E R R E D  BY P E R M I T T I N G  
THE STATE 10 E L I C I T  HEARSAY EVIDENCE 
OF T E R R Y  SMIlH'S P R I O R  CONSISTENT 
STATEMENT TO DETECTIVE MARSICANG T O  
BOLSTER SMITH'S C R E D I B I L I T Y .  

A p r i o r  c o n s i s t e n t  s t a t e m e n t  may n o t  b e  i n t r o -  

d u c e d  t o  c o r r o b o r a t e  o r  b o l s t e r  t h e  c r e d i b i l i t y  o f  t h e  w i t n e s s .  

S t a t e ,  50 S o . 2 d  6 6 2  ( F l a .  195'1). S e c t i o n  9 0 . 8 0 1 ( 2 ) ( b ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) ,  p r o v i d e s  a n  e x c s p t i o n  t o  t h e  g e n e r a l  r u l e .  I t  

a l l ows  a p r i o r  c o n s i s t e n t  s t a t e m e n t  t o  b e  u s e d  t o  r e b u t  a n  e x-  

p r e s s  o r  i m p l i e d  c h a r g e  of i m p r o p e r  i n f l u e n c e ,  m o t i v e  o r  r e c e n t  

f a b r i c a t i o n .  l o  i t  i s  e s s e n t i a l ,  h o w e v e r ,  t h a t  t h e  p r i o r  c o n -  

s i s t e n t  s t a t e m e n t  h a v e  b e e n  made p r i o r  t o  t h e  e x i s t e n c e  o f  t h e  

r e a s o n  t o  f a l s i f y .  J a c k s o n ,  496 So.2d  a t  9'10; P r e s t o n  v .  S t a t e ,  

470  S o . 2 d  836, 85'7 ( F l a .  2d D C A  1985); Q u i l e s  v .  S t a t e ,  13 F.L.W. 

1050 ( F l a .  2d DCA A p r i l  2 7 ,  1988) .  I n  t h e  case a t  h a n d ,  S m i t h ' s  

p r i o r  i n c o n s i s t e n t  s t a t e m e n t  t o  D e t e c t i v e  F l a r s i c a n o  was n o t  made 

p r i o r  to t h e  e x i s t e n c e  o f  t h a t  r e a s o n .  

O v e r  d e f e n s e  o b j e c t i o n ,  t n e  c o u r t  a l l o w e d  D e t e c t i v e  

M a r s i c a n o  t o  r e p e a t  t o  t h e  j u r y  w h a t  T e r r y  S m i t h  t o l d  them c o n-  

c e r n i n g  S t e w a r t ' s  c o n f e s s i o n  t o  t h e  crime a t  thi.;! t ime o f  S m i t h ' s  

a r r e s t .  M a r s i c a n o  t e s t i f i e d  t h a t  L m i t h  t o l d  t h e m  a t  t h e  time o f  

his a r r e s t  t h a t  Stewart  h a d  c o n f e s s e d  t o  t h e  crime. He s a i d  t h 2 t  

l o  S e c t i o n  9U.b01(2)(b) p r o v i d e s  t h a t  "La ]  s t a t e m e n t  i s  
n o t  h e a r s a y  i f  t h e  d e c l a r a n t  t e s t i f i e s  a t  t r i a l  o r  h e a r i n g  a n d  i s  
s u b j e c t  t o  c r o s s - e x a m i n a t i o n  c o n c e r n i n g  t h e  s t a t e m e n t  a n d  t h e  
s t a t e m e n t  i s  . . . C c j o n s i s t e n t  w i t h  h i s  t e s t i m o n y  a n d  i s  o f f e r e d  
to r e b u t  a n  e x p r e s s  o r  i m p l i e d  c h a r g e  a g a i n s t  h i m  of' i m p r o p e r  
i n f l u e n c e ,  m o t i v e ,  o r  r e c e n t  f a b r i c a t i o n .  
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S t e w a r t  t o l d  h i m  ne  g o t  i n t o  t h e  ca r  w i t h  t he  v i c t i m ,  made h i m  

d r i v e  o u t  n e a r  L u t z ,  g e t  o u t  of t h e  car  a n d  l a y  down, a n d  t h a t  he  

s h o t  t h e  v i c t i m  twice.  S m i t h  also t e s t i f i e d  t h a t  Stewart  s a i d  he 

r o b b e d  t h e  v i c t i m  o f  c o c a i n e  a n d  $50  a n d  " t o r c h e d Y v  h i s  c a r  a t  t h e  

F l o r i l a n d  Mall. ( R .  4b8-65;) 

T e r r y  S m i t h  h a d  a r e a s o n  t o  f a l s i f y  at t h e  t ime o f  h i s  

a r r e s t .  He h a d  b e e n  c o n v i c t e d  o f  f e l o n i e s  b e f o r e .  He a d m i t t e d  

t o  knowing  how t h e  l e g a l  s y s t e m  w o r k s .  (R. 415) When f i r s t  a s k e d  

by d e f 5 n s e  c o u n s e l  w h e t h e r  h e  h a d  r e c e i v e d  p r o m i s e s  of' l e n i e n c y  

i n  e x c h a n g e  f o r  h i s  t e s t i m o n y ,  Smi th  s a i d  that  w h i l e  n o  p r o m i s e s  

h a d  b e e n  m a d e ,  i t  seemed g C o n l y  n a t u r a l "  t h a t  t h e  j u d g e  w o u l d  

reward h im f o r  h i s  c o o p e r a t i o n  by i m p o s i n g  a more l e n i e n t  s e n -  

t e n c e ."  ( R .  4 1 1 )  

Smi th  l a t e r  t e s t i f i e d  t ha t  t h e  o n l y  p e r s o n s  who t o l d  

h i m  h e  w o u l d  b e n e f i t  f rom h i s  c o o p e r a t i o n  were D e t e c t i v e s  Novak 

a n d  M a r s i c a n o .  ( R .  4 1 2 )  I r o n i c a l l y ,  these  were t h e  same two 

o f f i c e r s  t o  whom h e  made the  p r i o r  i n c o n s i s t e n t  s t a t e m e n t .  I f  

M a r s i c a n o  a n d  Novak p r o m i s e d  l e n i e n c y ,  t h i s  may h a v e  b e e n  S m i t h ' s  

i n c e n t i v e  f o r  malting t h e  s t a t e m e n t  t o  M a r s i c a n o  a n d  Novak a t  t h e  

time o f  h i s  a r r e s t  a s  w e l l  a s  f o r  t e s t i f y i n g  a g a i n s t  Stewart  a t  

One o f  t h e  f e l o n i e s  w i t h  w h i c h  Smi th  was c h a r g e d  was 
t h e  c o n v e n i e n c e  s t o r e  r o b b e r y  o f  A p r i l  1 6 ,  1985, c o n c e r n i n g  w h i c h  
he t e s t i f i e d  a t  p e n a l t y  p h a s e .  (R. 627 ,  31-32] James H a r v i l i e ,  
t h e  v i c t i m  o f  t h a t  r o b b e r y ,  t e s t i f i e d  d u r i n g  p e n a l t y  p h a s e  of 
t h i s  t r i a l  t h a t  h e  c o u l d  i d e n t i f y  S m i t h  b u t  n o t  S t e w a r t .  (R. 629- 
S O )  S m i t h  t e s t i f i e d  that h e  a n d  S t e w a r t  were a r r e s t e d  s h o r t l y  
a f t e r  t h e  i n c i d e n t .  ( R .  6 3 3 )  T h u s ,  S m i t h ' s  t e s t i m o n y  a g a i n s t  
S t e w a r t  was p r o b a b l y  h i s  o n l y  h o p e  o f  a l e n i e n t  s e n t e n c e .  

l 2  A l t h o u g n  M a r s i c a n o  t e s t i f i e d  t h a t  t h e y  d i d  n o t  p r o m i s e  
S m i t h  a n y t h i n g  t o  e l i c i t  h i s  s t a t e m e n t ,  S m i t h  t e s t i f i e d  t h a t  t h e y  
d i d .  ( R .  451-52, 4 1 2 )  
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t r i a l .  I n  e i t h e r  e v e n t ,  h e  had  t h e  same m o t i v e  when h e  made t h e  

p r i o r  c o n s i s t e n t  s t a t e m e n t  t h a t  he  h a d  when h e  t e s t i f i e d  i n  c o u r t  

-- to g e t  a b e t t e r  dea l  f o r  h i m s e l f .  

a 
I n  J a c k s o n ,  458 S 0 . 2 6  a t  910 ,  t h e  d e f e n d a n t  a l l e g e d l y  

c o n f e s s e d  t h e  crime to a c o - p r i s o n e r  who t e s t i f i e d  a g a i n s t  h im.  

A s  i n  t h e  case a t  h a n d ,  d e f e n s e  c o u n s e l  a t t e m p t e d  t o  i m p e a c h  t h e  

c r e d i b i l i t y  of t h e  p r o s e c u t i o n  w i t n e s s .  N e v e r t h e l e s s ,  t h i s  Court 

f o u n d  t h a t  the w i t n e s s  a l r e a d y  had  a m o t i v e  to t e s t i f y  f a l s e l y  -- 
from t h e  moment h e  f i r s t  heard a b o u t  t h e  r o b b e r y .  T h e r e f o r e ,  h i s  

p r i o r  c o n s i s t e n t  s t a t e m e n t s  were made z f t e r ,  r a t h e r  t h a n  b e f o r e ,  

t h e  a l l e g e d  m o t i v e  to f a l s i f y  a r o s e  a n d  t h e  e x c e p t i o n  to t h e  

h e a r s a y  r u l e  was n o t  a p p l i c a b l e .  I d .  - 

The same i s  t r u e  i n  t h e  case a t  hand.. A l t h o u g h  d e f e n s e  

c o u n s e l  q u e s t i o n e d  T e r r y  S m i t h  c o n c e r n i n g  p r o m i s e s  o f  l e n i e n c y  by 

law e n f o r c e m e n t  o f f i c e r s  a n d  t h e  S t a t e  A t t o r n e y ,  S m i t h  h a d  a 

m o t i v e  to f a l s i f y  e v e n  b e f o r e  a n y  p r o m i s e s  were made. H i s  t e s t i -  

mony i n t i m a t e d  t h a . t  h e  was r e a d y  t o  u s e  t h e  i n f o r m a t i o n  a l l e g e d l y  

o b t a i n e d  f r o m  Stewart to h i s  own b e n e f i t  a lmost  as  s o o n  as  he  

h e a r d  i t .  13 

I t  i s  n o t  u n u s u a l  n o r  i m p r o p e r  f o r  de tec t ives  a n d  p r o -  

s e c u t o r s ,  when i n v e s t i g a t i n g  a h o m i c i d e  a n d  p r e p a r i n g  t h e  case 

for t r i a l ,  t o  p r o m i s e  h s t a t e  w i t n e s s  a more l e r , i e n t  s e n t e n c e  i n  

e x c h a n g e  f o r  t e s t i m o n y  a g a i n s t  a c o d e f e n d a n c  o r  o t h e r  d e f e n d a n t .  

l 3  S m i t h ' s  u n s u b s t a n t i a t e d  t e s t i m o n y  ' c h a t  he t o l d  t h e  
s t o r y  t o  a n  o f f i c e r  o f  t h e  Tampa P o l i c e  D e p a r t m e n t  j u s t  p r i o r  to 
h i s  a r r e s t  h a s  n o t h i n g  t o  do w i t h  t h e  p r i o r  c o n s i s t e n t  s t a t e m e n t  
to M a r s i c a n o .  It s u g g e s t s ,  h o w e v e r ,  t h a t  e v e n  t h e n ,  when h i s  
a r r e s t  was i m m i n e n t ,  h e  was s e t t i n g  t h e  s t a g e  t o  t e s t i f y  i n  e x-  
c h a n g e  f o r  a l e n i c n t  s e n t e n c e .  
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The l a w  i s  f i r m l y  e s t a b l i s h e d ,  h o w e v e r ,  t h a t  when a p r o s e c u t i o n  

w i t n e s s  h a s  c r i m i n a l  c h a r g e s ,  i s  u n d e r  i n v e s t i g a t i o n ,  o r  h a s  b e e n  

g r a n t e d  i m m u n i t y  i n  e x c h a n g e  f o r  t e s t i m o n y ,  t h e  p e r s o n  a g a i n s t  

whom t h e  w i t n e s s  t e s t i f i e s  h a s  a n  a b s o l u t e  r i g h t  t o  c r o s s - e x a m i n e  

h i m  t o  i m p e a c h  h i s  c r e d i b i l i t y  by s h o w i n g  b i a s ,  p r e j u d i c e  o r  i n -  

t e r e s t ,  p a r t i c u l a r l y  where t h e  w i t n e s s  i s  c r u c i a l  t o  t h e  case.  

D a v i s  v .  A l a s k a ,  4 1 5  U.S. 3 0 8 ,  94 S . C t .  1 1 0 5 ,  39  L . E d . 2 d  3 4 7  

( 1 9 7 4 ) ;  F u l t o n  v .  S t a t e ,  335 S o . 2 d  280 ( F l a .  1 9 7 6 ) .  D e n i a l  of 

t h e  S i x t h  Amendment r i g h t  t o  c o n f r o n t a t i o n  c a n n o t  b e  c u r e d  by a 

s h o w i n g  o f  l a c k  o f  p r e j u d i c e .  D a v i s  v .  A l a s k a .  

i n  t h e  case a t  h a n d ,  S t e w a r t  was a f f o r d e d  t h a t  r i g h t .  

He was p u n i s h e d  f o r  e x e r c i s i n g  h i s  c o n s t i t u t i o n a l  r i g h t ,  h o w e v e r ,  

by  t h e  t r i a l  c o u r t ' s  r u l i n g  w h i c h  a l l o w e d  t h e  p r o s e c u t o r  t o  

i n t r o d u c e  the s t a t e  w i t n e s s ' s  p r i o r  c o n s i s t e n t  s t a t e m e n t ,  made t o  

a law e n f o r c e m m t  o f f i c e r ,  t o  b o l s t e r  h i s  t e s t i m o n y  a f t e r  t h e  

a t t e m p t e d  i m p e a c h n e n t .  We a r e  n0.c s u g g e s t i n g  t h a t  a p r i o r  

i n c o n s i s t e n t  s t a t e m e n t  s h o u l d  n o t  be  a d m i t t e d  i n  a c c o r d a n c e  w i t h  

t h e  r u l e  i f  i t  were made p r i o r  t o  a m o t i v e  t o  f a b r i c a t e .  I t  

s e e m s  t o o  e a s y ,  h o w e v e r ,  f o r  a t r i a l  j u d g e  t o  a d m i t  s u c h  

t e s t i m o n y  m e r e l y  b e c a u s e  d e f e n s e  c o u n s e l  a t t e m p t e d  t o  i m p e a c h  t h e  

w i t n e s s ,  as was h i s  r i g h t ,  b a s e d  upon p r o m i s e s  made t o  h i m  by law 

e n f o r c e m e n t  o f f i c e r s .  It i s  n o t  u n u s u a l  f o r  p r o m i s e s  t o  be made 

t o  a w i t n e s s  who a l r e a d y  h a s  a m o t i v e  t o  t e s t i f y .  T h a t ,  we s u b -  

m i t ,  was t h e  case h e r e .  

I n  A l l i s o n  v .  S t a t e ,  1 6 2  Yo.2d 922 ( F l a .  1st BCA 1 9 6 4 ) ,  

t h e  couint p o i n t e d  o u t  t h a t  t h e  t h e  r u l e  a g a i n s t  t h e  u s e  o f  p r i o r  

c o n s i s t e n t  s t a t e m e n t s  i s  a p p a r e n t  upon r e f l e c t i o n .  W i t h o u t  t h e  
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u w l e ,  a w i t n e s s * s  t e s t i m o n y  c o u l d  b e  blown u p  o u t  o f  p r o p o r t i o n  

by t e l l i n g  t h e  same s t o r y  o u t  of c o u r t  t o  a g r o u p  of  r e p u t a b l e  

c i t i z e n s  who Nould  t h e n  " p a r a d e  o n t o  t h e  w i t n e s s  s t a n d  a n d  r e p e a t  

t h e  s t a t e m e n t  t ime a n d  a g a i n  u n t i l  t h e  j u r y  m i g h t  e a s i l y  f o r g e t  

t h a t  the t r u t h  o f  t h e  s t a t e m e n t  was n o t  b a c k e d  b y  t h o s e  

c i t i z e n s . "  The A l l i s o n  c o u r t  n o t e d  t h a t  t h e  d a n g e r  i s  p a r t i c u -  

l a r l y  a c u t e  when t h e  o u t - o f - c o u r t  s t a t e m e n t  i s  r e p e a t e d  t o  t h e  

j u r y  by law e n f o r c e m e n t  o f f i c e r s .  162 So.2d a t  424.  

i n  Lamb v .  S t a t e ,  357 S o . 2 d  4 3 7 ,  4 3 8  ( F l a .  2 d  D C A  

1 9 7 6 1 ,  t h e  t r i a l  c o u r t  p e r m i t t e d  a n  i n v e s t i g a t i n g  o f f i c e r  t o  

t e s t i f y  r e g a r d i n g  s t a t e m e n t s  made by t h e  v i c t i m  w h i c h  were c o n-  

s i s t e n t  w i t h  t h e  v i c t i m P s  t e s t i m o n y  a t  t r i a l .  The Lamb c o u r t  

r e v e r s e d ,  l 4  n o t i n g  t h a t  t h e  law e n f o r c e m e n t  o f f i c e r ' s  t e s t i m o n y  

!'had t h e  immediate  e f f e c t  of p u t t i n g  a c l o a k  o f  c r e d i b i l i t y "  upon  

t h e  t e s t i m o n y  o f  t h e  w i t n e s s .  357 S o . 2 d  at 4 3 d ;  see also P e r e z  

----_-__ v .  S t a t e  9 3 7 1  S o . 2 d  7 1 4 ,  ' 1 1 7  ( F l a .  2 d  13CA 1 9 7 9 ) ( w h e n  

c o r r o b o r a t i n g  w i t n e s s  i s  law e n f o r c e m e n t  o f f i c e r  who i s  g e n e r a l l y  

-- a 

regarded by j u r y  as d i s i n t e r e s t e d ,  o b j e c t i v e  a n d  t h e r e f o r e  h i g h l y  

c r e d i b l e ,  d a n g e r  o f  i m p r o p e r l y  i n f l u e n c i n g  J u r y  becomes p a r t i c u -  

l a r l y  g r a v e  a n d  e r r o r  c a n n o t  be  harmless ) .  

I n  t h e  case at h a n d ,  t h e  z r r o n e o u s  i n t r o d u c t i o n  o f  the  

p r i o r  c o n s i s t e n t  s t a t e m e n t  was n o t  harmless. The r e p e t i t i o n  o f  

The Lamb c o u r t  a l s o  f o u n d  the s t a t e m e n t  was n o t  p a r t  o f  
t h e  res g e s t a e  a n d  t h a t  the  w i t n e s s  h a d  time to r e f l e c t  w h i l e  
a w a i t i n g  t h e  a r r i v a l  of  t h e  p o l i c e  a t  h e r  a p a r t m e n t  a f t e r  t h e  
crime o c c u r r e d .  I n  t h e  i n s t a n t  ca se ,  M a r s i c a n o  t e s t i f i e d  t h a t  
S m i t h  had  b e e n  i n c a r c e r a t e d  t e n  o r  t w e l v e  h o u r s  b e f o r e  a n y o n e  
a s k e d  h i m  a b o u t  t h e  i n c i d e n t .  He h a d  t e n  o r  t w e l v e  h o u r s  t o  
r e f l e c t  on h i s  s i t u a t i o n  a n d  c o n t e m p l a t e  what h e  would  t e l l  t h e  
o f f i c e r s  when t h e y  came t o  q u e s t i o n  h im.  0 
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S m i t h ' s  s t o r y  by a law e n f o r c e m e n t  o f f i c e r  p l a c e d  a v f c l o a k  of 

c r e d i b i l i t y "  upon bihat m i g h t  o t h e r w i s e  have  b e e n  a n  i n c r e d i b l e  

s t o r y .  T e r r y  S m i t h  I s  c r e d i b i l i t y  was s e v e r e l y  i m p e a c h e d .  He had  

b e e n  c o n v i c t e d  of s e v e n  p r i o r  f e l o n i e s  a n d  a d m i t t e d l y  e x p e c t e d  a 

more l e n i e n t  s e n t e n c e  b e c a u s e  o f  n i s  t e s t i m o n y  a g a i n s t  Stewart .  

F u r t h e r m o r e ,  his account of  t h e  i n c i d e n t  d i f f e r e d  s i g n i f i c a n t l y  

f rom t h a t  of t h e  o n l y  o t h e r  k e y  w i t n e s s .  S m i t h ' s  t e s t i m o n y  was 

e v e n  more c r u c i a l  t h a n  B i l b r c y  's b e c a u s e  S m i t h  t e s t i f i e d  t h a t  

Stewart  a c t e d  a l o n e  i n  c o n t r a s t  t o  B i l b r e y  's e a r l i e r  t e s t i m o n y  

t n a t  SLeuart  y s  a c c o m p l i c e  i n s i s t e d  h e  k i l l  Diaz.  15 

T h i s  h e a r s a y ,  u s e d  b y  t h e  p r o s e c u t o r  L o  b o l s t e r  

S m i t h ' s  t e s t i m o n y ,  was ex ' i r emzly  p r z j u d i c i a l .  The p u r p o s e  of' t h e  

e x c e p t i o n  I S  Lo a i l o w  c e r t a i n  n e a r s a y  t c  b e  a d m i t t e d  w h e n  i t  

,would weaken 01- d e s t r o y  t h e  f o r c e  of tne i m p e a c h i n g  e v i d e n c e .  

C a r r o l l  v .  S l a t e ,  49'7 S o . 2 d  253 (Fla. 3d DCA 1Yd5). I n  t h e  case 

at h a n d ,  i t  d i d  n o t  scrv-e , that  p u r p o s e  b s c a u s e  S m i t h  a l r e a d y  h a d  

i,he moti.ve t o  f a l s i f y  when he made his f i r s t  s t a t e m e n t  t o  t h e  

a 

p o l i c e .  I n s t e a d ,  i c  s e r v e d  t o  b o l s t e r  S m i t h  v s  t e s t i m o n y  t h r o u g h  

r e p e t i t i o n  by a law e n f o r c e m e n t  o f f i c e r  which Y r c l o a k e d  i t t s  w i t h  

u n d e s e r v e d  c r s d i b k l i t y .  When t h e  c r e d i b i l i t y  of  t h e  w i t n e s s  i s  

c r u c i a l ,  as  i t  was i n  t h i s  c a s e ,  t h e  i m p r o p e r  a d m i s s i o n  o f  s u c h  

t e s t i m o n y  violates t n e  d e f e n d a n t ' s  r i g h i ;  to c o n f r o n t a t i o n  a s  

s u r e l y  as  i f '  h e  h a d  b e e n  d e n i e d  t h e  r i g h t  t o  c r o s s - e x a m i n e  t h e  

w i t n e s s  t o  imp&Ach h i s  c r e d i b i l i t y .  It i s  r s v e r s i b l c  e r r o r .  

'I' B i l b r e y  saici t h a t  S t e w a r t  2nd a n  & c c o m p l i c e  met Diaz ii? 
a bar  a n d  c o n v i n c e d  h i m  t o  cake them somewhere .  S m i t h  'ces'cifieu 
t h a t  Stewart  was h i t c h h i k i n g  u l o n e  v~hen Diaz p i c k e d  h i m  u p .  
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I S S U E  111 

T H E  T R I A L  COURT ERRED I N  DENYING 
DEFENSE COUNSEL'S MOTION TO WITHDRAW 
AND TO APPOLNT NEW COUNSEL TO REPRE-  
SENT APPELLANT AT 'I'HE PENALTY T R I A L .  

B e f o r e  t he  p e n a l t y  p h a s e  s t a r t e d ,  d e f e n s e  c o u n s e l  moved 

t o  w i t h d r a w  a n d  r e q u e s t e d  t h a t  tne  c o u r t  a p p o i n t  new c o u n s e l  t o  

r e p r e s e n t  Stewart  d u r i n g  t h e  p e n a l t y  p h a s e .  He a r g u e d  t h a t  be-  

c a u s e  h i s  d e f e n s e  was t h a t  S t e w a r t  Nas i n n o c e n t  o f  t h e  m u r d e r  of 

w h i c h  t h e  j u r y  h a d  f o u n d  h i m  g u i l t y ,  h e  h a d  l o s t  h i s  c r e d i b i l i t y  

w i t h  t h e  j u r y .  I n  s u p p o r t  o f  h i s  m o t i o n ,  d e f e n s e  c o u n s e l  c a l l e d  

a n  a s s i s t a n t  p u b l i c  d e f e n d e r  who h a n d l e d  many d e a t h  cases.  He 

t e s t i f i e d  t h a t  t h e  p r e f e r r e d  method o f  d e f e n s e  i n  a c a p i t a l  case  

i s  t o  h a v e  s e p a r a t e  c o u n s e l  f o r  each p h a s e .  ( R .  563-71) 

I n  d e n y i n g  h i s  m o t i o n ,  t h e  j u d g e  t o l d  d e f e n s e  c o u n s e l  

t h a t  h i s  a r g u m e n t  -- t h a t  o n e  of t h e  S t a t e ' s  w i t n e s s e s  c o m m i t t e d  

t h e  m u r d e r  -- was a p r o p e r  a r g u m e n t  a n d  t h a t  he  d i d  n o t  t h i n k  t h e  

j u r y  "would  i n  a n y  way r e f l e c t  on  you  f o r  mak ing  t h a t  a r g u m e n t  a t  

( R .  5 7 1- 7 2 )  A s  d i s c u s s e d  i n  I s s u e  I o f  t h i s  b r i e f ,  

h o w e v e r ,  t h e  t r i a l  c o u r t  h a d  e a r l i e r  s u s t a i n e d  t h e  p r o s e c u t o r ' s  

o b j e c t i o n  t o  t h i s  a r g u m e n t  on s e v e r a l  o c c a s i o n s .  T h i s  s u g g e s t e d  

t o  t h e  j u r y  t h a t  d e f e n s e  c o u n s e l ' s  a r g u m e n t  was i m p r o p e r ,  i n -  

a p p r o p r i a t e  o r ,  p e r h a p s ,  i n c r e d i b l e .  1 '7 

D u r i n g  p e n a l t y  p h a s e ,  Dr. M e r i n  t e s t i f i e d  t h a t  S t e w a r t  

l 6  S e e  t r i a l  j u d g e ' s  e x a c t  comments ,  s u p r a  p .  35. 

When che j u d g e  s u s t a i n e d  t h e  p r o s e c u t o r v s  o b j e c t i o n  t o  
d e f e n s e  c o u n s e l  ' s  c r o s s - e x a m i n a t i o n  of T e r r y  S m i t h ,  h e  a g r e e d  
t h a t  d e f e n s e  c o u n s e l  * s  t h e o r y  ( t h a t  B i l b r e y  committed t h e  crime) 
a n d  l i n e  of q u e s t i o n i n g  were l l u n b e l i e v a b l c . l l  
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l l i n d i c a t e d l l  t o  h i m  t h a t  m o r n i n g  t h a t  h e  k i l l e d  D i a z .  (R724)  We 

do n o t  Know whe the r  Dr. M e r i n  mean t  t h a t  Stewart  came r igh t ,  o u t  

a n d  s a i d  h e  d i d  i t ,  v a g u e l y  a d m i t t e d  t o  h a v i n g  b e e n  i n v o l v e d ,  

f a i l e d  t o  deny i t ,  o r  j u s t  t a l k e d  a s  t h o u g h  h e  were t h e  p e r p e t r a -  

t o r .  I n  a n y  even t ; ,  d e f e n s e  c o u n s e l  r e p o r t e d  t o  t h e  j u d g e  d u r i n g  

h i s  s e n t e n c i n g  a r g u m e n t  t h a t ,  wnen D r .  M e r i n  made t h a t  r e s p o n s e  

t o  t h e  p r o s e c u t o r ' s  q u e s t i o n ,  h e  n o t i c e d  t h a t  f o u r  o r  f i v e  o f  t h e  

j u r o r s  l l l o o k e d  d i r e c t l y  a t  me w i t h  t h e i r  arms f o l d e d ,  w i t h  a 

f r o w n ,  t h e i r  e y e b r o w s  k n i t t e d ,  a n d  s h o o k  t h e i r  headCsl  a t  me." 

( R .  6 ' 7 6 )  T h i s  s u g g e s t s  t h a t  n e a r l y  h a l f  of t h e  j u r o r s  b e l i e v e d  

t h a t  d e f e n s e  c o u n s e l  h a d  i n t e n t i o n a l l y  a t t e m p t e d  t o  d e c e i v e  t h e m  

d u r i n g  t h e  g u i l t  p h a s e  of' t h e  t r i a l .  T h i s  l o s s  o f  c r e d i b i l i t y  

t a i n t e d  t h e  e n t i r e  p e n a l t y  p r o c e e d i n g ,  r e n d e r e d  d e f e n s e  c o u n s e l  

0 

c o m p l e t e l y  i n e f f e c t i v e  a n d  r e s u l t e d  i n  a n  u n f a i r  p e n a l t y  t r i a l .  

The j u r y ' s  s e n t e n c i n g  a d v i s o r y  o p i n i o n  was l ikewise  t a i n t e d  a n d  ' 
s h o u l d  n o t  h a v e  b e e n  r e l i e d  on by t h e  t r i a l  c o u r t  i n  s e n t e n c i n g .  

I n  a l o n g  l i n e  o f  c a s e s ,  t h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  h a s  r e c o g n i z e d  t h a t  t h e  S i x t h  Amendment r i g h t  t o  c o u n s e l  i s  

n e c e s s a r y  t o  p r o t e c t  t h e  f u n d a m e n t a l  r i g h t  t o  a f a i r  t r i a l .  

A l t h o u g h  the  U n i t e d  S t a t e s  C o n s t i t u t i o n  g u a r a n t e e s  a f a i r  t r i a l  

t h r o u g h  t h e  d u e  p r o c e s s  c l a u s e ,  i t  d e f i n e s  t h e  b a s i c  e l e m e n t s  of 

a f a i r  t r i a l  l a r g e l y  t h r o u g h  t h e  S i x t h  Amendment w h i c h  i n c l u d e s  

t h e  r i g h t  t o  c o u n s e l .  S t r i c k l a n d  v .  W a s h i n g t o n ,  466 U.S. 668 ,  

631-92,  104 S . C t .  2052, 80 L.Ed .2d  6 7 4  ( 1 9 8 4 ) .  

I n  S t r i c k l a n d ,  t h e  U n i t e d  S t a t e s  Supreme  C o u r t  a d o p t e d  a 

" r e a s o n a b l y  e f f e c t i v e  a s s i s t a n c e "  s t a n d a r d  f o r  a s s e s s i n g  t h e  

p e r f o r m a n c e  o f  c o u n s e l .  P u r s u a n t  t o  S t r i c k l a n d ,  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  r e q u i r e s  a s h o w i n g  t h a t  ( 1 )  c o u n s e l  made 
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e r r o r s  s o  s e r i o u s  t h a t  c o u n s e l  was n o t  f u n c t i o n i n g  a s  t h e  

" c o u n s e l 1 1  g u a r a n t e e d  by t h e  S i x t h  Amendment; a n d  ( 2 )  t h e  d e f i -  
a 

c i e n t  p e r f o r m a n c e  p r e j u d i c e d  zhe  d e f e n s e .  466 U. S.  a t  687 ;  Bush 

v .  W a i n w r i g h t ,  505 So.2d 409, 41 1 (Fla. 1 9 8 7 )  ( f o l l o w i n g  S t r i c k -  

l a n d  t e s t ) .  The S t r i c k l a n d  c o u r t  h e l d  t h a t  t h e  same s t a n d a r d  

a p p l i e s  t o  a c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  s u c h  a s  t h a t  p r o v i d e d  

by F l o r i d a  l a w .  C o u n s e l ' s  r o l e  a t  a p e n a l t y  p h a s e  p r o c e e d i n g  i s  

t o  e n s u r e  t h a t  t h e  a d v e r s a r i a l  p r o c e s s  works  t o  p r o d u c e  a j u s t  

r e s u l t .  466 U.S. a t  667.  

The case a t  h a n d ,  h o w e v e r ,  i s  n o t  a case l i k e  S t r i c k -  

-7 l a n d  i n  w h i c h  t h e  d e f e n d z n t  a l l e g e d  t h a t  c o u n s e l  d i d  n o t  c o n d u c t  

a t h o r o u g h  p e n a l t y  p h a s e  i n v e s t i g a t i o n ,  o r  l i k e  H o l s w o r t h  - v .  

S t a t e ,  522  So.2d 348 (Fla. 1 9 8 8 ) ,  i n  which d e f e n s e  c o u n s e l  f a i l e d  

t o  p r e p a r e  f o r  t h e  p e n a l t y  p h a s e  o f  t h e  t r i a l .  We do n o t  know t o  

wha t  e x t e n t  d e f e n s e  c o u n s e l  p r e p a r e d  f o r  t h e  p e n a l t y  p h a s e  i n  t h e  

case a t  h a n d .  He d i d ,  h o w e v e r ,  p r e s e n t  f a m i l y  members, a p s y c h o-  

l o g i s t ,  a n d  o t h e r  w i t n e s s e s  who t e s t i f i e d  a b o u t  S t e w a r t ' s  c h i l d -  

hood a b u s e  a n d  e m o t i o n a l  d i s t u r b a n c e s .  

I n  t h e  i n s t a n t  c a s e ,  S t e w a r t  r e c e i v e d  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  b e c a u s e  o f  s t a t e  i n t e r f e r e n c e  w i t h  t h e  

a b i l i t y  o f  c o u n s e l  t o  r e n d e r  e f f e c t i v e  a s s i s t a n c e .  S e e ,  e.g., 

U n i t e d  S t a t e s  v .  C r o n i c ,  466 U.S. 648,  1 0 4  S . C t .  2 0 3 9 ,  80 L.Ed.2d 

6 5 7  ( 1 9 8 4 )  ( y o u n g  l a w y e r  w i t h  r e a l  e s t a t e  p r a c t i c e  who h a d  n e v e r  

c o n d u c t e d  a j u r y  t r i a l  a p p o i n t e d  t o  r e p r e s e n t  d e f e n d a n t  i n  mail 

f r a u d  case ,  w i t h  o n l y  25 d a y s  f o r  p r e t r i a l  p r e p a r a t i o n  a l t h o u g h  

i t  h a d  t a k e n  g o v e r n m e n t  o v e r  4 h  y e a r s  t o  i n v e s t i g a t e  c a s e ) ;  

G e d e r s  v .  U n i t e d  S t a t e s ,  425 U.S. 6 0 ,  96 S . C t .  1330, 47 L.Ed .2d  
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5 9 2  ( 1 9 7 6 )  ( b a r  on a t t o r n e y - c l i e n t  c o n s u l t a t i o n  d u r i n g  o v e r n i g h t  

r e c e s s ) .  I n  s u c h  a case ,  t h e  g o v e r n m e n t  v i o l a t e s  t h e  r i g h t  t o  

e f f e c t i v e  a s s i s t a n c e  when i t  i n t e r f e r e s  w i t h  t h e  a b i l i t y  o f  coun-  

s e l  t o  make i n d e p e n d e n t  d e c i s i o n s  a b o u t  how t o  c o n d u c t  t h e  

d e f e n s e .  S t r i c k l a n d ,  466 U.S. a t  686. 

S t a t e  i n t e r f e r e n c e  w i t h  c o u n s e l ' s  a s s i s t a n c e  r a i s e s  a 

p r e s u m p t i o n  o f  p r e j u d i c e .  I n  s u c h  c i r c u m s t a n c e s ,  p r e j u d i c e  i s  s o  

l i k e l y  t h a t  case by case i n q u i r y  i n t o  p r e j u d i c e  i s  n o t  w o r t h  t h e  

c o s t .  S t r i c k l a n d ,  4 6 6  U.S. a t  6 9 2 ;  C r o n i c ,  4 6 6  U.S. a t  6 5 8 .  

The p r e s u m p t i o n  t h a t  c o u n s e l ' s  a s s i s t a n c e  i s  e s s e n t i a l  r e q u i r e s  

t h e  c o n c l u s i o n  t h a t  a t r i a l  i s  u n f a i r  i f  t h e  a c c u s e d  i s  d e n i e d  

c o u n s e l  a t  a c r i t i c a l  s t a g e  of his t r i a l .  The Supreme  C o u r t  has  

u n i f o r m l y  f o u n d  c o n s t i t u t i o n a l  e r r o r  when c o u n s e l  was t o t a l l y  

a b s e n t  o r  p r e v e n t e d  f r o m  a s s i s t i n g  t h e  a c c u s e d  d u r i n g  a c r i t i c a l  

s t a g e  o f  t h e  p r o c e e d i n g .  C r o n i c ,  466 U.S. a t  6 5 8  & n . 2 5 .  

C o n s t i t u t i o n a l  e r r o r  also r e s u l t s  when c o u n s e l  e n t i r e l y  

f a i l s  t o  s u b j e c t  t h e  p r o s e c u t i o n ' s  case  t o  m e a n i n g f u l  a d v e r s a r i a l  

t e s t i n g .  C r o n i c ,  466 U.S. a t  658.  'There may be c i r c u m s t a n c e s  o f  

s u c h  m a g n i t u d e  t h a t  a l t h o u g h  c o u n s e l  i s  a v a i l a b l e  t o  assist  t h e  

a c c u s e d ,  t h e  l i k e l i h o o d  t h a t  e v e n  a c o m p e t e n t  l a w y e r  c o u l d  p r o -  

v i d e  e f f e c t i v e  a s s i s t a n c e  i s  s o  s m a l l  t h a t  a p r e s u m p t i o n  of  

p r e j u d i c e  i s  a p p r o p r i a t e  w i t h o u t  i n q u i r y  i n t o  t h e  a c t u a l  c o n d u c t .  

See e . g . ,  D a v i s  v .  Alaska,  11.15 U.S. 3 0 6 ,  94 S . C t .  1 1 0 5 ,  39 L . E a .  

2d 347 ( 1 9 7 4 ) ( d e f e n d a n t  d e n i e d  r i g h t  of  e f f e c t i v e  c r o s s- e x a m i n a-  

t i o n ) ;  P o w e l l  v .  Alabama, 26'7 U.S. 4 5 ,  5 j  S.Ct. 55,  7'7 L . E d .  158 

( 1 9 3 2 ) ( c o u r t  a p p o i n t e d  u n p r s p a r e d  T e n n e s s e e  l a w y e r  i n  h i g h l y  

p u b l i c i z e d  c a p i t a l  o f ' f e n s e  " w i t h  w h a t e v e r  h e l p  t h e  l o c a l  b a r  

c o u l d  p r o v i d e , 1 1  t o  r e p r e s e n t  y o u n g ,  i l l i t e r a t e  d e f e n d a n t s ) .  
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A l t h o u g h  p e r h a p s  n o t  o f  t h e  m a g n i t u d e  o f  t h e  a b o v e  

e x a m p l e s ,  t h e  case a t  h a n d  p r e s e n t s  a s imi lar  s i t u a t i o n .  A l -  

t h o u g h  d e f e n s e  c o u n s e l  was t h e r e  t o  a ss i s t  S t e w a r t  t h r o u g h o u t  t h e  

p e n a l t y  p h a s e ,  t h e  a c t i o n  o f  t h e  t r i a l  c o u r t  i n  f a i l i n g  t o  

a p p o i n t  new c o u n s e l  r e n d e r e d  d e f e n s e  c o u n s e l ' s  a s s i s t a n c e  t o t a l l y  

i n e f f e c t i v e .  B e c a u s e  t h e  j u r y  n o  l o n g e r  b e l i e v e d  i n  d e f e n s e  

c o u n s e l ' s  i n t e g r i t y  o r  c r e o i b i l i t y ,  n o t h i n g  t h a t  h e  p r e s e n t e d ,  

d i d ,  o r  s a i d  s u b j e c t e d  t h e  S t a t e ' s  case f o r  d e a t h  t o  a m e a n i n g f u l  

a d v e r s a r i a l  t e s t i n g .  T h e  p r e j u d i c e  c r e a t e d  by h i s  g u i l t  p h a s e  

a r g u m e n t  t h a t  S t e w a r t  was i n n o c e n t ,  c o u p l e d  w i t h  t h e  c o u r t ' s  

r u l i n g s  s u s t a i n i n g  t h e  p r o s e c u t o r  s s  o b j e c t i o n s  t o  h i s  a r g u m e n t ,  

a n d  a g g r a v a t e d  by D r .  M e r i n ' s  a s s e r t i o n  d u r i n g  p e n a l t y  p h a s e  t h a t  

S t e w a r t  had  a d m i t t e d  t o  t h e  k i l l i n g ,  was s u c h  t h a t  no  l a w y e r  i n  

d e f e n s e  c o u n s e l ' s  p o s i t i o n ,  n o  matter how c o m p e t e n t ,  c o u l d  p r o -  

v i d e  e f f e c t i v e  a s s i s t a n c e .  

S h o w i n g  a c t u a l  p r e j u d i c e  i n  a c a s e  s u c h  a s  t h i s  i s  

u n n e c e s s a r y  b e c a u s e  t h e  c o n d u c t  o f  c o u n s e l  does  n o t  c a u s e  t h e  

p r e j u d i c e .  The p r e j u d i c e  a rose  f r o m  t h e  c i r c u m s t a n c e s  t h a t  p u t  

c o u n s e l  i n  t h e  p o s i t i o n  of r e p r e s e n t i n g  a c o n v i c t e d  d e f e n d a n t  a t  

p e n a l t y  p h a s e  t h e  day  a f t e r  h e  p r o c l a i m e d  h i s  i n n o c e n c e  d u r i n g  

g u i l t  p h a s e .  Had t h e  t r i a l  c o u r t  g r a n t e d  d e f e n s e  c o u n s e l ' s  m o t i o n  

t o  w i t h d r a w ,  a n d  a p p o i n t e d  new c o u n s e l  f o r  p e n a l t y  p h a s e ,  t h e  

p r e j u d i c e  c o u l d  h a v e  b e e n  a v o i d e d .  

We a r e  aware t h a t ,  b e c a u s e  d e f e n s e  c o u n s e l ' s  m o t i o n  was 

made o n  t h e  m o r n i n g  o f  p e n a l t y  p h a s e ,  a p p o i n t i n g  new c o u n s e l  

would  h a v e  i n c o n v e n i e n c e d  t h e  c o u r t ,  t h e  p r o s e c u t i o n ,  t h e  j u r o r s ,  

a n d  t h e  w i t n e s s e s .  We a s s u m e  t h a t  d e f e n s e  c o u n s e l  d i d  n o t  
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r e a l i z e  b e f o r e  t h e  t r i a l  commenced  z h a t  h e  w o u l d  b e  i n  t h i s  

p o s i t i o n .  The  m a j o r i t y  o f  t h e  i n c o n v e n i e n c e  m i g h t  h a v e  b e e n  

a v o i d e d ,  however,  i f  t h e  t r i a l  c o u r t  had a p p o i n t e d  a l a w y e r  who 

c o u l d  s t e p  r i g h t  i n  w i t h o u t  much p r e p a r a t i o n  t o  c o n d u c t  t h e  

p e n a l t y  p h a s e .  B e c a u s e  S t e w a r t  h a d  b e e n  t r i e d  f o r  a n o t h e r  c a p i -  

t a l  o f f e n s e  o a l y  a month e a r l i e r ,  h i s  c o u r t - a p p o i n t a d  c o u n s e l  i n  

t h a t  t r i a l  c o u l d  p o s s i b l y  h a v e  t a k e n  o v e r  w i t h  l i t t l e  p r e p a r a -  

t i o n .  He h a d  j u s t  c o n d u c t e d  a s imi la r  p e n a l t y  phas t ,  t r i a l .  w i t h  

t h e  same d e f e n d a n t ,  same f a m i l y  w i t n e s s e s ,  same p r o s e c u t o r ,  a n d  

same j u d g e .  A l t e r n a t i v e l y ,  c h e  c o u r t  m i g h t  h a v e  a p p o i n t e d  t h e  

a s s i s t a n t  p u b l i c  d e f e n d e r  who t e s t i f i e d  c o n c e r n i n g  t h e  p r e f e r r e d  

method of t r y i n g  d e a t h  c a s e s ,  i f  no c o n f l i c t  e x i s t e d .  N e i t h e r  o f  

t h e s e  a l t e r n a t i v e s  was e x p l o r e d .  Even t h o u g h  a c o n t i n u a n c e  would  

h a v e  b e e n  n e c e s s a r y ,  S t e w a r t g s  r i g h t  Lo 3. f a i r  p e n a l t y  t r i a l  f a r  

o u t w e i g h e d  t h i s  m i n o r  i n c o n v e n i e n c e .  

D e f e n s e  c o u n s e l ' s  c o n c e r n  o v e r  his c r e d i b i l i t y  was n o t  

i m a g i n a r y .  I n  t h e  r e c e n t  case o f  J o n e s  v .  S t a t e ,  12 F.L.W. 403 ,  

405 (Fla. J u n e  23 ,  146,8),  d e f e n s e  c o u n s e l  h a d  t h e  same c o n c e r n .  

At t h e  e v i d e n t i a r y  h e a r i n g  on t h e  d e f e n d a n t ' s  R u l e  3.850 m o t i o n  

a l l e g i n g  i n e f f e c t i v e  a s s i s t a n c e ,  d e f e n s e  c o u n s e l  j u s t i f i e d  n o t  

p u t t i n g  t h e  p s y c h i a t r i s t  on t h e  s t a n d  d u r i n g  p e n a l t y  p h a s e  b e-  

c a u s e  i t  would  h a v e  b e e n  c o n t r a r y  t o  his t h e o r y  o f  t h e  case.  A s  

i n  t h e  case a t  h a n d ,  h e  h a d  s p e n t  the e n t i r e  t r i a l  s a y i n g  t h a t  

t h e  d e f e n d a n t  d i d  n o t  commit t h e  m u r d e r .  To t e l l  t h e  j u r y  d u r i n g  

p e n a l t y  p h a s e  t h a t  t h e  d e f e n d a n t  c o m m i t t e d  t h e  crime b e c a u s e  he  

I '  See " S t a t e m e n t  of c h e  F a c t s  -- D. S e n t e n c i n g , "  s u p r a  p .  
23- 24.  



was p a r a n o i d  would  h a v e  d e s t r o y e d  a n y  c r e d i b i l i t y  h e  m i g h t  h a v e  

h a d  w i t h  t h e  j u r y .  T h i s  C o u r t  f o u n d  h i s  d e c i s i o n  n o t  t o  c a l l  t h e  

p s y c h i a t r i s t  a r e a s o n a b l e  t a c t i c a l  d e c i s i o n .  - I d .  

The  S t r i c k l a n d  C o u r t  n o t e d  t h a t  i t  i s  n o t  enough  t h a t  a 

p e r s o n  who h a p p e n s  t o  b e  a l a w y e r  i s  p r e s e n t  a t  t r i a l  a l o n g s i d e  

t h e  a c c u s e d .  T h e  S i x t h  Amendment e n v i s i o n s  c o u n s e l  p l a y i n g  a 

r o l e  t h a t  i s  c r i t i c a l  L o  t h e  a b i l i t y  of t h e  a d v e r s a r i a l  s y s t e m  t o  

p r o d u c e  j u s t  r e s u l t s .  4 6 b  U.S. a t  685. A c c o r d i n g l y ,  t h e  r i g h t  

t o  c o u n s e l  h a s  b e e n  r e c o g n i z e d  t o  b e  t h e  r i g h t  t o  " e f f e c t i v e "  

c o u n s e l .  The p u r p o s e  of the  r e q u i r e m e n t  i s  t o  a s s u r e  t h a t  t h e  

d e f e n d a n t  w i l l  h a v e  a f a i r  t r i a l .  T h u s ,  the  c r i t e r i a  f o r  j u d g i n g  

a n  i n e f f e c t i v e  a s s i s t a n c e  c la im i s  w h e t h e r  c o u n s e l ' s  c o n d u c t  s o  

u n d e r m i n e d  t h e  p r o p e r  f u n c t i o n i n g  o f  t h e  a d v e r s a r i a l  p r o c e s s  t h a t  

t h e  t r i a l  c a n n o t  b e  r e l i e d  on  as  h a v i n g  p r o d u c e d  a j u s t  r e s u l t .  

S t r i c k l a n d ,  466 U.S. a t  0 8 6 .  

I n  t h e  case  a t  h a n d ,  t h e r e  i s  n o  a s s u r a n c e  t h a t  coun-  

s e l s s  a s s i s t a n c e  p r o d u c e d  a j u s t  r e s u l t .  The j u r y  recommended 

d e a t h  by a 10 t o  2 v o t e  d e s p i t e  t h e  m i t i g a t i o n  p r e s e n t e d .  A k e y  

a s p e c t s  of t h e  p e n a l t y  p h a s e  p r o c e e d i n g  i s  t h a t  t h e  s e n t e n c e  b e  

i n d i v i d u a l i z e d .  L o c k e t t  v .  O h i o ,  438 U.S. 5 8 6 ,  6 0 5 ,  9 b  S . C t .  

2 9 5 4 ,  57 L .Ed .2d  973 ( 1 9 1 i b ) .  It c a n n o t  b e  i n d i v i d u a l i z e d  i f  t h e  

j u r o r s  a re  r e a c t i n g  t o  t h e i r  d i s t r u s t  f o r  d e f e n s e  c o u n s e l  r a t he r  

. than  making  a r a t i o n a l  d e c i s i o n  based o n  t h e  e v i d e n c e  a n d  t h e  

law. T h u s ,  t h e  j u r y ' s  a d v i s o r y  o p i n i o n  was t a i n t e d  a n d  s h o u l d  

n o t  h a v e  b e e n  r e l i e d  upon by t h e  t r i a l  c o u r t  i n  s e n t e n c i n g .  A 

new p e n a l t y  p h a s e  w i t h  a new j u r y  i s  r e q u i r e d .  
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P r i o r  t o  p e n a l t y  p h a s e ,  d e f e n s e  c o u n s e l  o b j e c t e d  t o  t h e  

S t a t e ' s  i n t r o d u c t i o n  d u r i n g  p e n a l t y  p h a s e  o f  t e s t i m o n y  c o n c e r n i n g  

t h e  s p e c i f i c  f a c t s  a n d  d e t a i l s  of t h e  o f f e n s e s  f o r  w h i c h  Stewart  

had  b e e n  p r e v i o u s l y  c o n v i c t e d .  ( R .  580-81)  S p e c i f i c a l l y ,  d e f e n s e  

c o u n s e l  o b j e c t e d  t o  t e s t i m o n y  o f  M i c h e l l e  A c o s t a  c o n c e r n i n g  t h e  

d e t a i l s  of  t h e  i n c i d e n t  r e s u l t i n g  i n  S t e w a r t ' s  c o n v i c t i o n  f o r  t h e  

f i r s t  a n d  s e c o n d- d e g r e e  m u r d e r ,  t h e  t e s t i m o n y  of  James H a r v i l l e  

t h a t  S t e w a r t  s h o t  h i m  w h i l e  r o b b i n g  t h e  c o n v e n i e n c e  s t o r e  where 

h e  worked,  a n d  T e r r y  S m i t h ' s  i d e n t i f i c a t i o n  of  Stewart  a s  t h e  

t r i g g e r m a n  i n  ' cha t  i n c i d e n t .  D e f e n s e  c o u n s e l  a r g u e d  t h a t  t h e  

c e r t i f i e d  c o p i e s  of j u d g m e n t s  t h a t  t h e  S t a t e  i n t e n d e d  t o  i n t r o -  

d u c e  were s u f f i c i e n t  t o  p r o v e  t h a t  S t e w a r t  h a d  b e e n  p r e v i o u s l y  

c o n v i c t e d  o f  a n o t h e r  c a p i t a l  f e l o n y  a n d  o f  f e l o n i e s  i n v o l v i n g  t h e  

u s e  of t h r e a t  o r  v i o l e n c e  t o  t h e  p e r s o n .  ( R .  580-81)  He d i d  n o t  

o b j e c t  t o  t h e  j u r y  i n s t r u c t i o n  o n  t h e  s e c t i o n  3 2 1 . 1 4 1 ( 5 ) ( b )  

a g g r a v a t i n g  f a c t o r .  D e f e n s e  c o u n s e l  also a r g u e d  t h a t  t h e  p r o -  

p o s e d  t e s t i m o n y  s h o u l d  be  e x c l u d e d  u n d e r  s e c t i o n  9 0 . 4 0 3  o f  t h e  

F l o r i d a  E v i d e n c e  Code b e c a u s e  the  p r o b a t i v e  v a l u e  of t h e  t e s t i -  

mony w o u l d  b e  o u t w e i g h e d  by t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e ,  

c o n f u s i o n  of t h e  i s s u e s ,  m i s l e a d i n g  t h e  j u r y ,  a n d  n e e d l e s s  p r e -  

s e n t a t i o n  of c u m u l a t i v e  e v i d e n c e .  ( R .  5 8 2 )  The c o u r t  a l l o w e d  t h e  

t e s t i m o n y .  ( B .  604-05) 

Michel le  Acosta t e s t i f i e d  t h a t  on A p r i l  1.3, 1 9 6 5 ,  s h e  

a n d  a f r i e n d ,  Mark H a r r i s ,  p i c k e d  u p  K e n n e t h  S t e w a r t  who was 
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h i t c h h i k i n g  on Nebraska Avenue i n  Tampa. ( R .  618-20)  When t h e y  

s t o p p e d  t o  l e t  Stewart  o f f ,  h e  s a i d  '!Don't move. I h a v e  a k n i f e . "  

( R .  6 2 2 )  Ms. A c o s t a  t e s t i f i e d  t h a t ,  clfter h e s i t a t i n g  a moment, 

she  p u t  he r  f o o t  on t h e  g a s  p e d a l .  She i m m e d i a t e l y  h e a r d  gun-  

s h o t s  a n d  f e l t  p a i n  i n  h e r  head.  Stewart  t h e n  dragged  Harris o u t  

o f  t h e  car  a n d  p u l l e d  A c o s t a  o u t  o f  t h e  car  by h e r  w r i s t .  A c o s t a  

was s h o t  i n  t h e  back a n d  Mark Harris d i e d .  ( R .  623-24)  

James H a r v i l l e ,  a s s i s t a n t  manager  o f  a '7- Eleven,  t e s t i -  

f i e d  t h a t  on A p r i l  18, 1985,  two men e n t e r e d  h i s  s t o r e .  ( R .  627- 

2 9 )  One o f  them s h o t  h i m  b e t w e e n  t h e  e y e s .  ( R .  6 2 9 )  H a r v i l l e  

s a i d  t ha t  he  c o u l d  n o t  i d e n t i f y  t h e  t r i g g e r m a n  b u t  i d e n t i f i e d  

T e r r y  Lyn S m i t h  a s  t h e  o t h e r  r o b b e r .  ( R .  6 2 9 - 3 0 )  T e r r y  S m i t h  

t h e n  i d e n t i f i e d  Kenne th  Stewart a s  t h e  man who s h o t  H a r v i l l e .  

( R .  631-32) He t e s t i f i e d  t h a t ,  a s  f a r  a s  h e  knew, Stewart  s h o t  

H a r v i l l e  i n t e n t i o n a l l y  r a t h e r  t h a n  a c c i d e n t a l l y .  ( R .  6 3 4 )  He a n d  

S tewar t  were a r r e s t e d  s h o r t l y  a f t e r  t h e  i n c i d e n t .  ( R .  633)  
0 

T h i s  c o u r t  h a s  h e l d  , t h a t  t h e  p r o s e c u t i o n  may i n t r o d u c e  

e v i d e n c e  o f  a p a r t i c u l a r  o f f e n s e  t o  e s t a b l i s h  t h a t  a d e f e n d a n t  

was u n d e r  s e n t e n c e  a t  t h e  time of t h e  o f f e n s e ,  J a c k s o n  v .  S t a t e ,  

13 F.L.W. 305, 306 ( F l a .  May 5 ,  19881, o r  t o  e s t a b l i s h  t h a t  t h e  

d e f e n d a n t  h a d  been  p r e v i o u s l y  c o n v i c t e d  o f  a v i o l e n t  f e l o n y ,  lvlann 

v .  S t a t e ,  453 S o . 2 d  7 8 4 ,  785 (Fla. 1 9 8 4 ) .  I n  t h e  case a t  h a n d ,  

h o w e v e r ,  S t e w a r t  was n o t  u n d e r  s e n t e n c e  a t  t h e  ,time o f  t h e  

o f f e n s e  a n d  t h e  S t a t e  had  a l r e a d y  i n t r o d u c e d  t h e  p r i o r  c o n v i c -  

t i o n s  f o r  v i o l e n t  f e l o n i e s  t h r o u g h  t h e  t e s t i m o n y  of' t h e  b a i l i f f ,  

a n o t h e r  d e p u t y ,  a n d  t h e  c l e r k  o f  c o u r t .  (R. 607-61 )  M o r e o v e r ,  

d e f e n s e  c o u n s e l  d i d  n o t  o b j e c t  t o  t h e  c o u r t ' s  i n s t r u c t i o n  t h a t  

Stewart  had  p r e v i o u s l y  been  c o n v i c t e d  o f  a c a p i t a l  f e l o n y  a n d  0 
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o t h e r  v i o l e n t  f e l o n i e s .  T h u s ,  t h e  t e s t i m o n y  of Acosta,  H a r v i l l e ,  

a n d  S m i t h  was u n n e c e s s a r y  f o r  e i t h e r  of t hese  p u r p o s e s .  

We r e c o g n i z e  t h a t  t h i s  C o u r t  h a s  a l s o  f o u n d  s u c h  t e s t i -  

mony a d m i s s i b l e  t o  show p r o p e n s i t y  t o  commit v i o l e n t  crimes a n d  

a s  a p a r t  of t h e  cha rac te r  a n a l y s i s  of  t h e  d e f e n d a n t .  E l l e d g e  - v .  

S t a t e ,  34b S o . 2 d  996  (Fla. 1 9 7 7 ) .  The E l l e d g e  c o u r t  r e a s o n e d  

t h a t  s u c h  t e s t i m o n y  c o u l d  c o n t r i b u t e  t o  s e n t e n c i n g  d e c i s i o n s ,  

l e a d i n g  t o  u n i f o r m  t r e a t m e n t  a n d  t h e  e l i m i n a t i o n  of If ' t o t a l  

a r b i t r a r i n e s s  a n d  c a p r i c i o u s n e s s  i n  L t h e ]  i m p o s i t i o n '  o f  t h e  

d e a t h  p e n a l t y . "  I d .  at 1 0 0 1  ( c i t i n g  P r o f f i t t  v .  F l o r i d a ,  9 6  

S . C t .  a t  2 9 6 9 ) .  A l t h o u g h  t h i s  may be t r u e  i n  some cases,  i n  t h e  

case a t  h a n d ,  t h e  t e s t i m o n y  a c t u a l l y  d i d  t h e  r e v e r s e .  I n s t e a d  of 

e l i m i n a t i n g  a r b i t r a r i n e s s ,  i t  c rea t ed  a n  u n a c c e p t a b l e  r i s k  t h a t  

t h e  j u r y  i m p o s e d  t h e  death  p e n a l t y  i n  a n  a r b i t r a r y  a n d  c a p r i c i o u s  

f a s h i o n ,  b a s e d  upon the  e m o t i o n - c r e a t i n g  t e s t i m o n y  of  A c o s t a  a n d  

H a r v i l l e .  We s u b m i t  t h a t  o u r  c o n c l u s i o n  i s  b o r n e  o u t  by t h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t ' s  r e c e n t  o p i n i o n  i n  B o o t h  v .  

107 S . C t .  2 5 2 9 ,  96  L .Ed .2d  440 ( 1 9 8 7 ) .  19  
M a r y l a n d ,  482 U.S. - 9  

Our Supreme  C o u r t  h e l d  i n  Booth v .  M a r y l a n d ,  t h a t  t h e  

E i g h t h  Amendment p r e c l u d e s  a c a p i t a l  s e n t e n c i n g  j u r y  f r o m  c o n-  

s i d e r i n g  v i c t i m  i m p a c t  e v i d e n c e  b e c a u s e  t h e  p e r s o n a l  cha rac te r i s-  

t i c s  o f  t h e  v i c t i m  a n d  i t s  i m p a c t  o n  t h e  v i c t i m ' s  f a m i l y  a r e  

i r r e l e v a n t  t o  a c a p i t a l  s e n t e n c i n g  d e c i s i o n .  The C o u r t  f o u n d  

t h a t  t h e  i n t r o d u c t i o n  of s u c h  e v i d e n c e  c r e a t e d  t o o  g rea t  a risk 

l 9  T h e  E l l e d g e  c o u r t  d i d  n o t  h a v e  t h e  b e n e f i t  o f  t h e  
S u p r e m e  C o u r t s s  r u l i n g  i n  B o o t h .  We b e l i e v e  t h a t  t h e  B o o t h  
h o l d i n g  m i g h t  h a v e  a l t e r e d  t h i s  C o u r t ' s  d e c i s i o n  i n  E l l e d g e .  * 

53 



t h a t  t h e  s e n t e n c i n g  j u r y  would  i m p o s e  t h e  d e a t h  p e n a l t y  i n  a n  

a r b i t r a r y  a n d  c a p r i c i o u s  manner .  

I n  t h e  case a t  h a n d ,  t h e  t r i a l  c o u r t  c r e a t e d  a s i t u -  

a t i o n  much l i k e  t ha t  p r o h i b i t e d  by B o o t h ,  when M i c h e l l e  A c o s t a  

was a l l o w e d  t o  t e s t i f y  a b o u t  s e p a r a t e  crimes f o r  w h i c h  Stewart 

had  been  c o n v i c t e d  a month e a r l i e r .  ( R .  756;  O R .  9 0 4 ,  1 0 1 1 )  The 

s e n t e n c i n g  j u r y  h e a r d  t e s t i m o n y  c o n c e r n i n g  t h e  i m p a c t  o f  t h e  

a t t e m p t e d  s e c o n d- d e g r e e  m u r d e r  ( O R .  904) o n  t h e  v i c t i m ,  Michel le  

A c o s t a ,  t h r o u g h  h e r  own t e s t i m o n y .  Through  t h e  same t e s t i m o n y ,  

t h e  j u r y  hea rd  a n d  o b s e r v e d  e v i d e n c e  o f  t h e  i m p a c t  o f  t h e  d e a t h  

o f  Mark Harris ( O R .  1 0 1 1 )  on h i s  g i r l f r i e n d ,  Michel le  A c o s t a .  I f  

v i c t i m  i m p a c t  t e s t i m o n y  i s  r e v e r s i b l e  e r r o r  when i t  c o n c e r n s  t h e  

i m p a c t  o f  t h e  crime f o r  which  t h e  a c c u s e d  i s  b e i n g  t r i e d ,  v i c t i m  

i m p a c t  t e s t i m o n y  a b o u t  a t o t a l l y  u n r e l a t e d  crime i s  e v e n  more 

e r r o n e o u s  a n d  p r e j u d i c i a l .  

To compound the e r r o r ,  t h e  v e r s i o n  of t h e  f a c t s  r e c i t e d  

by Michel le  A c o s t a  g a v e  t h e  j u r o r s  a d i s t o r t e d  v iew o f  t h e  crime. 

The j u r y  h e a r d  M i c h e l l e ' s  a c c o u n t  o f  w h a t  h a p p e n e d  w i t h o u t  

h e a r i n g  t h e  r e s t  of' t h e  t e s t i m o n y  i n  t h a t  case.  L i s t e n i n g  t o  h e r  

t e s t i m o n y  a t  t h i s  t r i a l ,  o n e  w o u l d  b e l i e v e  t h a t  S t e w a r t  was 

g u i l t y  o f  p r e m e d i t a t e d  m u r d e r  a s  t o  Har r i s  a n d  o f  a t t e m p t e d  

f i r s t - d e g r e e  m u r d e r  a s  t o  A c o s t a .  I n s t e a d ,  Stewart  was c o n v i c -  

t e d  o f  t h e  f e l o n y  murder  of Mark Harris ( t h e  j u r y  f o r e m a n  w r o t e  

on t h e  v e r d i c t  f o r m )  a n d  a t t e m p t e d  s e c o n d- d e g r e e  m u r d e r  

( w i t h  a f i r ea rm)  o f  Michel le  A c o s t a .  ( O R .  9 0 4 ,  1 0 1 1 )  

T h e  j u r o r s  a l s o  hea rd  a n d  o b s e r v e d  e v i d e n c e  o f  t h e  

i m p a c t  of  a n o t h e r  a t t e m p t e d  murder  on t h e  v i c t i m ,  James H a r v i l l e ,  

who t e s t i f i e d  a b o u t  t h e  f a c t s  o f  t h a t  o f f e n s e .  ( R .  790-92)  T e r r y  
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S m i t h  t h e n  t e s t i f i e d  t h a t  S t e w a r t  s h o t  H a r v i l l e  a n d  t h a t ,  "as f a r  

a s  h e  k n e w , "  t h e  s h o o t i n g  was i n t e n t i o n a l  r a t h e r  t h a n  a c c i d e n t a l .  

T h u s ,  t h e  j u r y  hea rd  S m i t h ' s  c o n j e c t u r e  a s  t o  S t e w a r t ' s  s t a t e  of  

mind a t  t h e  time o f  t h a t  s h o o t i n g .  The r e c o r d  i n d i c a t e s  t h a t  

S t e w a r t  p l e d  n o l o  c o n t e n d e r e  t o  a t t e m p t e d  f i r s t - d e g r e e  murder  

w i t h  a f i rearm,  a g g r a v a t e d  a s s a u l t  w i t h  a f i rearm,  p o s s e s s i o n  of  

a f i rearm d u r i n g  t h e  commiss ion  o f  a f e l o n y ,  a n d  p o s s e s s i o n  of a 

f i r ea rm by a c o n v i c t e d  f e l o n .  ( R .  790-91)  A p l e a  o f  n o l o  c o n t e n -  

de re  i s  n o t  a n  a d m i s s i o n  of g u i l t .  The j u r o r s  d i d  n o t  h a v e  t h e  

b e n e f i t  o f  t h i s  i n f o r m a t i o n ,  h o w e v e r ,  b e c a u s e  i t  i s  c o n t a i n e d  

o n l y  i n  t h e  s e n t e n c i n g  r e c o r d .  ( R .  790-91)  

We h a v e  n o t  o v e r l o o k e d  t h e  f a c t  t h a t  t h e  j u r y  h e a r d  a 

r e c i t a t i o n  of  t h e  l i s t  o f  v i o l e n t  crimes o f  w h i c h  Stewart  had  

b e e n  c o n v i c t e d  d u r i n g  t h e  c o u r t ' s  i n s t r u c t i o n  o n  t h e  s e c t i o n  

9 2 1 . 1 4 1 ( 5 ) ( b )  a g g r a v a t i n g  f a c t o r .  ( R . 7 7 3 )  The j u d g e  i n s t r u c t e d  

t h e  j u r y  t h a t  Stewart  h a d  p r e v i o u s l y  been  c o n v i c t e d  of  a v i o l e n t  

f e l o n y  a n d  t h a t  t h e  c r imes  o f  f i r s t - d e g r e e  m u r d e r ,  a t t e m p t e d  

s e c o n d- d e g r e e  m u r d e r ,  a n d  a t t e m p t e d  f i r s t - d e g r e e  murder  were a l l  

v i o l e n t  f e l o n i e s .  ( R .  7 7 3 )  Even i f  the  j u r o r s  a t t e m p t e d  t o  con-  

n e c t  t h e s e  c o n v i c t i o n s  w i t h  t h e  c r imes  t h a t  t h e y  h e a r d  a b o u t  

d u r i n g  p e n a l t y  p h a s e ,  t h e y  c o u l d  n o t  h a v e  known w h e t h e r  t h e  

a t t e m p t e d  f i r s t - d e g r e e  murder  c o n v i c t i o n  was f o r  t h e  a t t e m p t e d  

murder  of Michel le  A c o s t a  o r  James H a r v i l l e .  S i m i l a r l y ,  t h e y  

c o u l d  n o t  h a v e  known w h e t h e r  t h e  a t t e m p t e d  s e c o n d- d e g r e e  m u r d e r  

was f o r  t h e  a t t e m p t e d  murder  o f  A c o s t a  o r  H a r v i l l e .  I n  f a c t ,  t h e y  

m i g h t  h a v e  t h o u g h t  t h a t  o n e  o f  t h e  a t t e m p t e d  murder  c o n v i c t i o n s  

was f o r  t h e  a t t e m p t e d  m u r d e r  o f  Mark H a r r i s  b e c a u s e  M i c h e l l e  
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A c o s t a ' s  t e s t i m o n y  i n d i c a t e d  t h a t  h e  d i d  n o t  d i e  i m m e d i a t e l y  

a f t e r  h e  was s h o t .  ( R .  623-24)  

The p r o s e c u t o r  f u r t h e r  compounded t h i s  e r r o r  by a r g u i n g  

t o  t h e  j u r y  d u r i n g  h i s  c l o s i n g  p e n a l t y  p h a s e  a r g u m e n t  t h a t  t h e  

j u r o r s  n e e d  n o t  s p e c u l a t e  a s  t o  t h e  f a c t s  o f  t h e  p r i o r  m u r d e r  

c o n v i c t i o n  b e c a u s e  t h e y  h e a r d  t h e m .  He t o l d  t h e  j u r o r s  t h a t  

b e c a u s e  t h e y  h e a r d  t h e  f a c t s  o f  t h e  o t h e r  o f f e n s e s ,  t h e y  n e e d  n o t  

I1wonder  w h e t h e r  o r  n o t ,  m a y b e ,  m a y b e  t h a t  was a s e l f - d e f e n s e  

s i t u a t i o n .  Maybe, maybe he came home a n d  f o u n d  somebody i n  b e d  

w i t h  h i s  o l d  l a d y  o r  w h a t e v e r . "  ( R .  756 )  The p r o b l e m  w i t h  t h i s  

a r g u m e n t  i s  t h a t  t h e  j u r y  h e a r d  o n l y  s e l e c t e d  f a c t s  -- n o t  t h e  

whole  s t o r y .  

After  t h e  j u d g e  o v e r r u l e d  d e f e n s e  c o u n s e l  I s  o b j e c t i o n ,  

t h e  p r o s e c u t o r  a r g u e d  t h a t ,  t o  reward Acosta a n d  Harris f o r  t h e i r  

k i n d n e s s  i n  p i c k i n g  h i m  u p  as  a h i t c h n i k e r ,  h e  s h o t  them: lrBoom. 

Boom. L i k e  s w a t t i n g  two f l i e s .  L i k e  c r u s h i n g  two b u g s .  T h a t  i s  

a l l  t h e y  were t o  h im.  And he . . . d r u g  them o u t  of t h e  c a r ,  a n d  

h e  d r o v e  o f f ,  l e a v i n g  them i n  t h e  d i r t .  And Mark Harris i s  dead .  

Michelle A c o s t a  i s  l u c k y  t o  be  a l i v e . I 1  ( H .  757)  S i m i l a r l y ,  t h e  

p r o s e c u t o r  a r g u e d  as t o  t h e  a t t e m p t e d  m u r d e r  o f  James H a r v i l l e ,  

t h a t  S t e w a r t  s a i d  "Give  me all the y o u r  m o t h e r f u c k i n g  money now. 

Boom. L i k e  h e  was a bug.  rr2'  (R.758) 

These e x c e r p t s  f rom t h e  p r o s e c u t o r ' s  c l o s i n g  a r g u m e n t  

s u g g e s t  a n o t h e r  r e a s o n  why t h e  c o u r t ' s  a d m i s s i o n  of t h e  t e s t i m o n y  

2o T h i s  was t h e  l a n g u a g e  u s e d  by T e r r y  S m i t h ,  who t e s t i -  
f i e d  t h a t  h e  was w i t h  S t e w a r t  (H. 6321, r a t h e r  t h a n  of  H a r v i l l e  
who t e s t i f i e d  t h a t  S t e w a r t  s a i d  " T h i s  i s  a h o l d u p , "  p r i o r  t o  
s h o o t i n g  h i m .  ( R . 6 2 9 )  
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was e r r o r .  The i n t r o d u c t i o n  of t h e  t e s t i m o n y  may b e  l i k e n e d  t o  

t h e  Will iams R u l e  p r o b l e m  c rea t ed  when s imi la r  f a c t  e v i d e n c e  of 

a n  u n r e l a t e d  crime becomes t h e  main  f e a t u r e  of t h e  t r i a l .  S e e  

Williams v .  S t a t e ,  117 S o . 2 d  473, 475-76 ( F l a .  1960). I n  S t a n o  

v .  S t a t e ,  4'73 S o . 2 d  1282,  1289 ( F l a .  19851, t h i s  C o u r t  a p p l i e d  

t h a t  a s p e c t  of Williams i n  a p e n a l t y  p h a s e  t r i a l ,  f i n d i n g  t h a t  

t h e  t e s t i m o n y  c o n c e r n i n g  t h e  d e t a i l s  o f  S t a n o ' s  p r i o r  c a p i t a l  

f e l o n y  c o n v i c t i o n s ,  i n t r o d u c e d  by t h e  S t a t e ,  1 7 a p p r o a c h e d  t h e  

o u t e r m o s t  l i m i t s  of p r o p r i e t y .  

I t  i s  wel l  s e t t l e d  t h a t  a. j u r y ' s  d i s c r e t i o n  t o  i m p o s e  

t h e  d e a t h  s e n t e n c e  mus t  be " s u i t a b l y  d i r e c t e d  a n d  l i m i t e d  s o  as  

t o  m i n i m i z e  t h e  r i s k  of w h o l l y  a r b i t r a r y  arid c a p r i c i o u s  a c t i o n .  

B o o t h ,  96 L . E d . 2 d  a t  448 ( c i t a t i o n s  o m i t t e d ) .  l lCAJ j u r y  mus t  

make a n  ' i n d i v i d u a l i z e d  d e t e r m i n a t i o n  of  w h e t h e r  t h e  d e f e n d a n t  

i n  q u e s t i o n  s h o u l d  be  e x e c u t e d ,  b a s e d  on ' t h e  c h a r a c t e r  of t h e  

i n d i v i d u a l  a n d  t h e  c i r c u m s t a n c e s  o f  t h e  crime. I d .  ( c i t a t i o n s  

o m i t t e d )  ( e m p h a s i s  i n  o r i g i n a l ) .  The c o n c e r n ,  of c o u r s e ,  i n  t h e  

c a s e  a t  h a n d ,  was t h a t  t h e  j u r o r s  may h a v e  b a s e d  t h e i r  d e a t h  

r e c o m m e n d a t i o n  o n  S t e w a r t ' s  o t h e r  o f f e n s e s  a n d  t h e  i m p a c t  o f  

t h o s e  crimes on t h e i r  v i c t i m s ,  r a t h e r  t h a n  w e i g h i n g  t h e  a g g r a v a -  

t i n g  a n d  m i t i g a t i o n  f a c t o r s  a s  r e q u i r e d  by F l o r i d a  law.  T h e  

combined  t e s t i m o n y  o f  Acosta a n d  H a r v i l l e  became t h e  main  f e a t u r e  

of  t h e  S t a t e ' s  case a n d  c rea ted  a c o n s t i t u t i o n a l l y  u n a c c e p t a b l e  

r i s k  t h a t  t h e  j u r y  imposed  t h e  d e a t h  p e n a l t y  i n  a n  a r b i t r a r y  a n d  

c a p r i c i o u s  manner .  F o r  t h i s  r e a s o n ,  K e n n e t h  Stewart  s h o u l d  be  

g r a n t e d  a new p e n a l t y  p h a s e  t r i a l  w i t h  a new j u r y ,  e x c l u d i n g  t h e  

t e s t i m o n y  of Acos ta ,  H a r v i l l e ,  a n d  S m i t h .  

- 
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ISSUE V 

THE T R I A L  C O U R T  iMPROPERLY EXCLUDED 
RELEVANT EVLDENCE I N  M I T I G A T I O N  OF 
SENTENCE IN V I O L A T I O N  OF FLORIDA ' S  
D E A T H  PENALTY STATUTE A N D  THE E I G H T H  
A N D  FOURTEENTH AMENDMENTS TO THE 
U N I T E D  STATES CONSTITUTION. 

A d e f e n d a n t  i n  a c a p i t a l  case h a s  t h e  c o n s t i t u t i o n a l  

r i g h t  t o  p r e s e n t  v i r t u a l l y  u n l i m i t e d  e v i d e n c e  i n  m i t i g a t i o n .  

L o c k e t t  v .  O h i o ,  438 U.S. 5 8 6 ,  98 S . C t .  2 9 5 4 ,  57 L .Ed .2d  973  

( 1 9 7 8 ) .  The U n i t e d  S t a t e s  Supreme  Cour t  h a s  h e l d  t h a t  t h e  

s e n t e n c e r  may n o t  r e f u s e  t o  c o n s i d e r  a n y  e v i d e n c e  p r e s e n t e d  i n  

m i t i g a t i o n  i n  a c a p i t a l  case .  E d d i n g s  v .  Oklahoma,  455  U.S. 1 0 4 ,  

1 1 4 ,  1 0 2  S . C t .  b 6 9 ,  71 L .Ed .2d  1 (1982); H i t c h c o c k  v .  D u g g e r ,  461 

U.S. , I 0 7  S . C t .  1 8 2 1 ,  95 L .Ed .2d  347 ( 1 9 8 7 ) .  A s e n t e n c e  of 

d e a t h  imposed  w h e r e  t h e  s e n t e n c e r  has  e r r o n e o u s l y  f a i l e d  t o  c o n-  

s i d e r  r e l e v a n t  m i t i g a t i n g  e v i d e n c e  v i o l a t e s  t h e  E i g h t h  a n d  

F o u r t e e n t h  Amendments. L o c k e t t ,  438 U.S. a t  b08.  

I n  P e r r y  v .  S t a t e ,  395 S o . 2 d  1 7 0 ,  1 7 4  ( F l a .  19801 ,  t h i s  

C o u r t  h e l d  t h a t  rla d e f e n d a n t  may n o t  be  p r e c l u d e d  from o f f e r i n g  

as a m i t i g a t i n g  f a c t o r  a n y  a s p e c t  of h i s  c h a r a c t e r  a n d  r e c o r d  ... 
w h i c h  m i g h t  j u s t i f y  a r e d u c t i o n  o f  a d e a t h  s e n t e n c e  t o  l i f e  i m -  

p r i s o n m e n t . l f  A c c o r d  Simmons v. S t a t e ,  419 S o . 2 d  316 ( F l a .  1 9 8 2 ) .  

T h u s ,  t h e  t r i a l  c o u r t  may n o t  e x c l u d e  f r o m  c o n s i d e r a t i o n  as  a 

p o s s i b l e  m i t i g a t i n g  f a c t o r  a n y  e v i d e n c e  l l r e a s o n a b l y  r e l a t e d "  t o  

a n  e l e m e n t  o f  a d e f e n d a n t ' s  c h a r a c t e r .  Simmons,  4 1 9  So.2d a t  320.  

The c o n s i d e r a t i o n  of b a c k g r o u n d  i n f o r m a t i o n  i s  a c o n s t i t u t i o n a l l y  

i n d i s p e n s a b l e  p a r t  of t h e  c a p i t a l  s e n t e n c i n g  p r o c e s s .  E d d i n g s ,  

455 U.S. a t  1 1 2 ;  Woodson v .  N o r t h  C a r o l i n a ,  428  U.S. 280, 3 0 4 ,  9 6  

S . C t .  2978 ,  49 L . E d . 2 d  944  ( 1 9 7 6 ) .  Over  d e f e n s e  o b j e c t i o n ,  i n  t h e  



case a t  h a n d ,  t h e  t r i a l  c o u r t  e x c l u d e d  r e l e v a n t  e v i d e n c e  of 

S tewar t ' s  cha rac te r  a n d  b a c k g r o u n d ,  i n c l u d i n g :  

( a )  t e s t i m o n y  of S t e w a r t ' s  u n c l e ,  James Hayward,  a b o u t  

t h e  d e a t h  o f  S t e w a r t ' s  f a t h e r  i n  a b a r r o o m  s h o o t i n g  ( R .  6 4 4 ) ;  

( b )  p r o f f e r e d  t e s t i m o n y  from S t e w a r t ' s  g r a n d m o t h e r ,  

E s t e l l e  B e r r y h i l l ,  r e l a t i n g  t o  c i g a r e t t e  b u r n s  o b s e r v e d  on 

S t e w a r t ' s  body when he was a n  i n f a n t  ( R .  6 9 2 - 7 0 2 ) ;  a n d  

( c )  a l e t t e r  of remorse w r i t t e n  by K e n n e t h  S t e w a r t  t o  

t h e  f a m i l y  o f  Mark Harris ,  v i c t i m  of a n o t h e r  s h o o t i n g  of  w h i c h  

S t e w a r t  was p r e v i o u s l y  f o u n d  g u i l t y .  ( R .  753)  

A .  H a y w a r d ' s  'Tes t imony 

S t e w a r t ' s  u n c l e ,  James Hayward,  t e s t i f i e d  a b o u t  K e n n y ' s  

f a m i l y  h i s t o r y .  ( R .  639- 46)  He r e l a t e d  t o  t h e  j u r y  t h a t  K e n n y ' s  

b i o l o g i c a l  f a t h e r  was m u r d e r e d  on  December 1 1 ,  1971 ,  o u t s i d e  of a 

Tampa bar f o l l o w i n g  a d i s p u t e  o v e r  a p o o l  game. ( R .  6 4 1 - 4 3 )  I n  
a 

t h e  m i d s t  of h i s  d e s c r i p t i o n  o f  t h e  e v e n t s  l e a d i n g  u p  t o  t h e  

m u r d e r ,  t h e  S t a t e  o b j e c t e d  based  on  r e l e v a n c y .  ( R .  6 4 3 )  The  

c o u r t  s u s t a i n e d  t h e  o b j e c t i o n ,  n o t i n g  t h a t  "[wle n e e d  t o  move 

t h i s  case a l o n g . "  ( R .  6443 

The  t e s t i m o n y  of S t e w a r t ' s  u n c l e  as  t o  t h e  d e t a i l s  of  

t h e  m u r d e r  of S t e w a r t ' s  b i o l o g i c a l  f a t h e r  o u t s i d e  a b a r r o o m  was 

r e l e v a n t  t o  S t e w a r t ' s  b a c k g r o u n d  a n d  cha rac te r .  P r i o r  t o  t h i s  

t ime h e  b e l i e v e d  t h a t  B r u c e  S c a r p o  was h i s  n a t u r a l  f a t h e r .  He 

admi red  a n d  w o r s h i p p e d  B r u c e  S c a r p o .  B e c a u s e  t h e  o t h e r  t h r e e  

c h i l d r e n  i n  t h e  f a m i l y  were b o r n  t o  Mrs. S c a r p o  d u r i n g  a p r i o r  

m a r r i a g e ,  Kenny b e l i e v e d  t h a t  h e  was S c a r p o ' s  o n l y  n a t u r a l  c h i l d .  

T h i s  d i s t i n g u i s h e d  h i m  from h i s  t h r e e  s t e p - s i b l i n g s  who were a 
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n a t u r a l  b r o t h e r s  a n d  s is ters .  

A t  t h e  same time t h a t  h e  l e a r n e d  t h a t  S c a r p o  was n o t  

h i s  n a t u r a l  f a t h e r ,  h e  a l s o  l e a r n e d  of h i s  n a t u r a l  f a t h e r ' s  d e a t h  

i n  a barroom s h o o t i n g .  Even worse, he  was t o l d  t h a t  B r u c e  S c a r p o  

h a d  " s o m e t h i n g  t o  do w i t h "  h i s  f a t h e r ' s  d e a t h .  ( R .  676- 77,  685- 

8 6 )  S u d d e n l y ,  Kenny i n  e f f e c t  l o s t  b o t h  h i s  n a t u r a l  f a t h e r  a n d  

h i s  s t e p - f a t h e r .  T h i s  was o n e  o f  t h e  t r a u m a t i c  t r a g e d i e s  t h a t  

Kenny l e a r n e d  a b o u t  f o r  t h e  f i r s t  t ime a t  t h e  a g e  of t h i r t e e n .  

A c c o r d i n g  t o  t h e  p e n a l t y  p h a s e  t e s t i m o n y ,  t h i s  k n o w l e d g e  t o t a l l y  

t r a n s f o r m e d  h i s  l i f e  a n d  z . e s u l t e d  i n  h i s  l e a v i n g  home, e n g a g i n g  

i n  c r i m i n a l  a c t i v i t i e s ,  a n d  becoming  a s u l l e n  a n d  u n c o o p e r a t i v e  

c h i l d .  B e c a u s e  of i t s  e f f e c t  on K e n n y ' s  p e r s o n a l i t y ,  t h e  t e s t i -  

mony was i m p o r t a n t .  

a 

A d d i t i o n a l l y ,  t he re  was no r e a s o n  f o r  t h e  e x c l u s i o n  o f  

a t h i s  t e s t i m o n y .  C e r t a i n l y ,  "moving t h e  case a l o n g f 1  was n o t  s o  

i m p o r t a n t  t h a t  t h e  c o u r t  c o u l d  n o t  p e r m i t  Hayward t o  f i n i s h  t h e  

s t o r y .  He t e s t i f i e d  t h a t  Kenny "seemed t o  b e  a v e r y  mixed- up 

k i d "  a n d  was v e r y  c o n c e r n e d  a b o u t  who m u r d e r e d  his f a t h e r .  ( R .  

6 4 5 )  T h u s ,  t h e  d e t a i l s  o f  t h e  m u r d e r ,  t o l d  t o  Kenny a t  t h e  age 

o f  t h i r t e e n ,  were i m p o r t a n t  i n  u n d e r s t a n d i n g  t h e  i m p a c t  t h e s e  

e v e n t s  had  on S tewar t ' s  m e n t a l  p r o c e s s .  I n s t e a d  o f  h e a r i n g  t h e  

r e s t  of  -the s t o r y  of t h e  m u r d e r  of K e n n y ' s  f a t h e r ,  h o w e v e r ,  t h e  

j u r y  was l e f t  f l o a t i n g  midstream. When t h e  c o u r t  s u s t a i n e d  t h e  

S t a t e ' s  r e l e v a n c y  o b j e c t i o n ,  t h e  j u r o r s  were i n v i t e d  t o  c o n c l u d e  

t h a t  n o t  o n l y  t h e  d e t a i l s  of t h e  m u r d e r ,  b u t  i t s  i m p a c t  on 

S t e w a r t ' s  l i f e  a n d  m e n t a l  p r o c e s s e s ,  were i r r e l e v a n t .  T h i s  was 

v e r y  m i s l e a d i n g  a n d ,  t h e r e f o r e ,  p r e j u d i c i a l .  

0 
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B.  C i g a r e t t e  B u r n s  

Direct  e v i d e n c e  o f  S t e w a r t ' s  i m p o v e r i s h e d  a n d  a b u s i v e  

c h i l d h o o d ,  as e v i d e n c e d  by t h e  c i g a r e t t e  b u r n s  on  h i s  body,  was 

e x t r e m e l y  r e l e v a n t  m i t i g a t i o n .  See E d d i n g s  v .  Oklahoma, 455  U.S. 

a t  112  ( r e v e r s i n g  d e a t h  s e n t e n c e  where t r i a l  c o u r t  r e f u s e d  t o  

c o n s i d e r  e v i d e n c e  o f  d e f e n d a n t ' s  d i f f i c u l t  c h i l d h o o d  a s  m i t i g a -  

t i o n ) .  S tewar t ' s  g r a n d m o t h e r  t e s t i f i e d  i n  p r o f f e r  t h a t  h i s  a u n t ,  

who l i v e s  i n  B r a n d o n ,  had  i n f o r m e d  h e r  r e c e n t l y  t h a t  a n o t h e r  a u n t  

had  t o l d  h e r  t h a t  when K e n n y s s  m o t h e r  b r o u g h t  h i m  t o  h e r  h o u s e  as 

a n  i n f a n t ,  he  had  c i g a r e t t e  b u r n s  on h i s  body.  ( R .  695-7001 

The S t a t e  a r g u e d  t h a t  t h i s  t e s t i m o n y  was h e a r s a y .  The 

c o u r t  f o u n d  t h e  e v i d e n c e  l l t o o  s p e c u l a t i v e "  b e c a u s e  t h e  w i t n e s s  

d i d  n o t  know how t h e  b u r n s  g o t  t h e r e  o r  who was r e s p o n s i b l e .  

A l t h o u g h  d e f e n s e  c o u n s e l  i n s i s t e d  t h a t  i t  d i d  n o t  matter who was 

r e s p o n s i b l e ,  b e c a u s e  i t  showed t h a t  Kenny was a b u s e d ,  t h e  j u d g e  

d i d  n o t  a l t e r  h i s  r u l i n g .  He o b s e r v e d  t n a t  t h e  e v i d e n c e  would  be 

" j u s t  o v e r w h e l m i n g l y  p r e j u d i c i a l  t o  t h e  S t a t e . "  ( R .  700-02)  

A l t h o u g h  t h e  t r i a l  c o u r t ' s  e x c l u s i o n  of  t h e  e v i d e n c e  

was n o t  e x p r e s s l y  g r o u n d e d  on  t h e  S t a t e ' s  h e a r s a y  o b j e c t i o n ,  i f  

t h i s  o b j e c t i o n  formed a n y  p a r t  of t h e  c o u r t ' s  bas is  f o r  t h e  

r u l i n g ,  t h i s  bas i s  was e r r o n e o u s .  S e c t i o n  9 2 1 . 1 4 1 ( 1 ) ,  F l o r i d a  

S t a t u t e s ,  e x p r e s s l y  p r o v i d e s  t h a t  t h e  f o r m a l  r u l e s  of e v i d e n c e  do 

n o t  a p p l y  a t  p e n a l t y  p r o c e e d i n g s .  T h i s  C o u r t  has e x p r e s s l y  
21  

21 
"Any s u c h  e v i d e n c e  ' chat  t h e  c o u r t  deems t o  h a v e  p r o b a-  

t i v e  v a l u e  may be r e c e i v e d ,  r e g a r d l e s s  of i t s  a d m i s s i b i l i t y  
u n d e r  t h e  e x c l u s i o n a r y  r u l e s  o f  e v i d e n c e ,  p r o v i d e d  t h e  d e f e n d a n t  
i s  a c c o r d e d  a f a i r  o p p o r t u n i t y  t o  r e b u t  a n y  h e a r s a y  s t a t e m e n t s .  
F l a .  S t a t .  $ 9 2 1 . 1 4 1 ( 1 )  ( 1 9 8 5 ) .  

61 



h e l d  t h a t  h e a r s a y  e v i d e n c e  i s  a d m i s s i b l e  u n d e r  t h e  s t a t u t e  a t  

c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s .  Swan v. S t a t e ,  322  S o . 2 d  485 ,  4 8 1  

( F l a .  1 9 7 5 )  ( r e p o r t  a d m i s s i b l e  u n d e r  5 9 2 1 . 1 4 1 ( 1 )  d e s p i t e  h e a r s a y  

o b j e c t i o n ) .  A s  h a s  been  s t a t e d  by t h i s  C o u r t ,  " t he re  s h o u l d  n o t  

be  a n a r r o w  a p p l i c a t i o n  o f  t h e  r u l e s  of e v i d e n c e  i n  t h e  p e n a l t y  

h e a r i n g ,  w h e t h e r  i n  regard t o  r e l e v a n c e  o r  t o  a n y  o t h e r  matters 

e x c e p t  i l l e g a l l y  s e i z e d  e v i d e n c e . ' '  S t a t e  v .  D i x o n ,  2 8 3  S o . 2 d  1, 

7 ( F l a .  1 9 7 3 ) .  T h i s  s t a t u t o r y  i n t e r p r e t a t i o n  i s  m a n d a t e d  by 

c o n s t i t u t i o n a l  r e q u i r e m e n t s .  The U n i t e d  S t a t e s  Supreme  C o u r t  

h e l d  t h a t  s t a t e  h e a r s a y  r u l e s  c a n n o t  b e  a p p l i e d  t o  e x c l u d e  e v i -  

d e n c e  i n  m i t i g a t i o n  i n  a c a p i t a l  case w i t h o u t  v i o l a t i n g  t h e  

E i g h t h  Amendment. G r e e n  v .  G e o r g i a ,  442 U.S. 9 5 ,  9 7 ,  9 9  S . C t .  

2150, 6 0  L.Ed .2d  738 ( 1 9 7 9 )  ( r e v e r s i n g  d e a t h  s e n t e n c e  where m i t i -  

g a t i n g  e v i d e n c e  e x c l u d e d  on h e a r s a y  g r o u n d s ) .  

A p p a r e n t l y ,  t h e  j u d g e  r e a s o n e d  t h a t  b e c a u s e  o f  t h e  l a c k  

of d e t a i l s  a n d  t h e  h e a r s a y  p r o b l e m s  p r e s e n t e d  by t h e  e v i d e n c e ,  

t h e r e  was a r i s k  t h a t  t h e  t e s t i m o n y  was u n t r u e  o r  p e r h a p s  t h a t  

t h e  j u r o r s  m i g h t  s p e c u l a t e  t h a t  i t  was worse t h a n  i t  a c t u a l l y  

was. A c c o r d i n g l y ,  t h e  S t a t e  w o u l d  b e  p r e j u d i c e d .  What t h e  j u d g e  

f a i l e d  t o  r e c o g n i z e  was t h a t ,  i f  t h e  j u r o r s  h a d  h e a r d  t h e  p r o f -  

f e r e d  t e s t i m o n y ,  t h e y  w o u l d  h a v e  b e e n  aware of i t s  h e a r s a y  

n a t u r e  a n d  l a c k  o f  d o c u m e n t a t i o n .  They c o u l d  t h e n  h a v e  accorded 

i t  w h a t e v e r  w e i g h t  t h e y  f e l t  i t  d e s e r v e d .  

The j u d g e ' s  a s s e r t i o n  t h a t  t h e  e v i d e n c e  would  b e  o v e r -  

w h e l m i n g l y  p r e j u d i c i a l  t o  t h e  S t a t e  s u p p o r t s  i t s  i m p o r t a n c e  t o  

S t e w a r t .  O b v i o u s l y ,  i f  t h e  S t a t e  would  b e  p r e j u d i c e d  by i t s  

a d m i s s i o n ,  t h e  e v i d e n c e  m i g h t  h a v e  a f f e c t e d  t h e  j u r y ' s  recom-  

m e n d a t i o n  o f  d e a t h .  A c c o r d i n g l y ,  i t s  e x c l u s i o n  was n o t  harmless.  
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C .  L e t t e r  of Remorse  

J u s t  before  c l o s i n g  a r g u m e n t s ,  d e f e n s e  c o u n s e l  a d v i s e d  

t h e  c o u r t  t h a t  Stewart  h a d  g i v e n  h i m  a l e t t e r  h e  had  w r i t t e n  t o  

t h e  p a r e n t s  o f  Mark Harris,  t h e  v i c t i m  o f  a n o t h e r  m u r d e r  f o r  

w h i c h  Stewart  h a d  b e e n  r e c e n t l y  c o n v i c t e d .  The l e t t e r ,  w h i c h  

c o u n s e l  h a d  n o t  y e t  r ead ,  p u r p o r t e d  t o  b e  a l e t t e r  o f  remorse a n d  

s y m p a t h y .  Wi th  no  d i s c u s s i o n  a n d  w i t h o u t  g i v i n g  a n y  r e a s o n ,  t h e  

t r i a l  c o u r t  r e f u s e d  t o  a l l o w  c o u n s e l  t o  " p u t  i t  i n  a t  t h i s  s t a g e  

of t h e  p r o c e e d i n g s . 1 1  ( R .  753)  T h u s ,  we 60 n o t  know e x a c t l y  what 

t h e  l e t t e r  s a i d ,  when i t  was w r i t t e n ,  o r  why i t  was e x c l u d e d .  We 

d o  know t h a t  i t s  e x c l u s i o n  was e r r o r .  

E v i d e n c e  of r e m o r s e  i s  a r e c o g n i z e d  m i t i g a t i n g  f a c t o r .  

Pope v .  S t a t e ,  441 S o . 2 d  1 0 7 3 ,  1076  ( F l a .  1 9 8 3 ) .  S tewar t ' s  

l e t t e r  of remorse would  h a v e  s u p p o r t e d  d e f e n s e  c o u n s e l ' s  a r g u m e n t  

t h a t  i m p r i s o n m e n t ,  r a the r  t h a n  d e a t h ,  is  a n  a p p r o p r i a t e  s e n t e n c e  

a n d  t h a t  t h e  crime d i d  n o t  r e f l e c t  h i s  t r u e  cha rac te r  o r  f u t u r e  

p o t e n t i a l .  See S k i p p e r  v .  S o u t h  C a r o l i n a ,  476 U.S. 1 ,  106 S .C t .  

1 6 6 9 ,  90 L.Ed .2d  1 ( 1 9 6 6 ) ;  McCampbell  v .  S t a t e ,  421 S o . 2 d  1072 ,  

1075- 76 ( F l a .  1 3 3 2 ) ;  Simmons,  4 1 9  S o . 2 d  a t  3 2 0  ( r e h a b i l i t a t i v e  

p o t e n t i a l  u n q u e s t i o n a b l y  i s  v a l i d  m i t i g a t i n g  e v i d e n c e ) .  

The e x c l u s i o n  of t h i s  e v i d e n c e  was e s p e c i a l l y  h a r m f u l  

i n  l i g h t  o f  t h e  p r o s e c u t o r ' s  c l o s i n g  a r g u m e n t  t h a t  Stewart  

l l r e w a r d e d l l  A c o s t a  a n d  Harris f o r  t h e i r  k i n d n e s s  by " s w a t t i n g  them 

l i k e  f l i e s ,  c r u s h i n g  them l i k e  b u g s . "  ( R .  7 5 7 )  I n  S k i p p e r ,  476 
2 2  

U.S. a t  9 ,  t h e  C o u r t  r e v e r s e d  t h e  s t a t e  s u p r e m e  c o u r t  a f f i r m a n c e  

22 
See p r o s e c u t o r ' s  e x a c t  l a n g u a g e ,  p .  5 6 ,  s u p r a .  



o f  t h e  d e a t h  p e n a l t y  b e c a u s e  t h e  t r i a l  c o u r t  e x c l u d e d  t h e  t e s t i -  

mony of two j a i l e r s  a b o u t  t h e  d e f e n d a n t ' s  good b e h a v i o r  i n  j a i l .  

The p r o s e c u t o r  had  a r g u e d  i n  c l o s i n g  t h a t  t h e  d e f e n d a n t  would  

r a p e  i n m a t e s  a n d  p o s e  a d a n g e r  i n  p r i s o n .  T h u s ,  t h e  t e s t i m o n y  

w o u l d  h a v e  r e b u t t e d  t h i s  a r g u m e n t .  S i m i l a r l y ,  S t e w a r t ' s  l e t t e r  

of remorse would  h a v e  r e b u t t e d  t h e  p r o s e c u t o r ' s  c l o s i n g  a r g u m e n t  

t h a t ,  t o  S t e w a r t ,  Acosta a n d  Harris were l i k e  f l i e s  o r  b u g s .  

B e c a u s e  t h e  j u d g e  d i d  n o t  e v e n  b o t h e r  t o  r e a d  a n d  

c o n s i d e r  a d m i t t i n g  t h e  l e t z e r ,  we do n o t  know i t s  e x a c t  c o n t e n t ;  

t h e r e f o r e ,  t h e r e  i s  n o  way o f  knowing  t o  what e x t e n t  i t  migh t  

h a v e  a f f e c t e d  t h e  ou tcome of t h e  j u r y ' s  d e l i b e r a t i o n s .  Ac- 

c o r d i n g l y ,  we c a n n o t  c o n c l u d e  t h a t  i t  w o u l d  n o t  h a v e  a l t e r e d  t h e  

a d v i s o r y  o p i n i o n .  Its e x c l u s i o n  was t h e r e f o r e  p r e j u d i c i a l .  

D .  C u m u l a t i v e  E r r o r  

I t  i s  a w e l l  e s t a b l i s h e d  p r i n c i p l e  of F l o r i d a  law t h a t ,  

a l t h o u g h  e r r o r s  a t  t r i a l ,  s t a n d i n g  a l o n e ,  may n o t  be  c a u s e  f o r  

r e v e r s a l ,  t h e i r  c u m u l a t i v e  e f f e c t  c a n  s u b s t a n t i a l l y  p r e j u d i c e  a 

d e f e n d a n t ,  t h e r e b y  w a r r a n t i n g  a new t r i a l .  S e e  D o u g l a s s  v .  S t a t e ,  

135  F l a .  199 ,  184 So. 756 ( F l a .  1 9 3 8 )  ( " s o  much t r a n s p i r e d  t h a t  

was o u t  of harmony w i t h  p r o p e r  p r o c e d u r e  . . . t h a t  we a r e  i m p e l -  

l e d  t o  t h e  c o n c l u s i o n  t h a t  j u s t i c e  demands a new t r i a l " ) ;  Duque 

v .  S t a t e ,  438 S o . 2 d  1334 ( F l a .  2d D C A  1 9 8 6 ) ;  P e r k i n s  v .  S t a t e ,  

345  S o . 2 d  776  ( F l a .  2a D C A  1 4 7 7 ) ;  Dukes v .  S t a t e ,  356 S o . 2 d  873 

( F l a .  4 t h  D C A  1 9 7 8 ) .  F i n d i n g  t h a t  t h e  d e f e n d a n t  was d e n i e d  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  a f a i r  t r i a l ,  t h e  P e r k i n s  c o u r t  s t a t e d  

t h a t ,  " L w ] h i l e  a d e f e n d a n t  i s  n o t  e n t i t l e d  t o  a n  e r r o r- f r e e  

t r i a l ,  h e  mus t  n o t  be s u b j e c t e d  t o  a t r i a l  w i t h  e r r o r  compounded 
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upon e r r o r . "  349 S o . 2 d  a t  778.  

I n  t h i s  case,  p e r h a p s  o n e  o m i s s i o n  w o u l d  n o t  h a v e  b e e n  

s u f f i c i e n t  t o  t h r e a t e n  t h e  v a l i d i t y  of t h e  a d v i s o r y  o p i n i o n .  The 
a 

t h r e e  t o g e t h e r ,  h o w e v e r ,  s u b s t a n t i a l l y  i m p a i r e d  S tewar t ' s  r i g h t  

t o  a f a i r  p e n a l t y  p h a s e  t r i a l .  A l l  s t a t u t o r y  a n d  n o n - s t a t u t o r y  

m i t i g a t i o n  mus t  be  c o n s i d e r e d  by t h e  j u r y .  S k i p p e r ,  476  U.S. a t  

9 .  A s  was t h e  case  i n  S k i p p e r ,  t h e  j u r y  was d e p r i v e d  of e s s e n -  

t i a l  i n f o r m a t i o n  n e e d e d  t o  r e n d e r  a c o n s t i t u t i o n a l l y  r e l i a b l e  

s e n t e n c i n g  r e c o m m e n d a t i o n .  -- See i d .  M o r e o v e r ,  t h e  c o u r t ' s  
2 3  

i n s t r u c t i o n s  f a i l e d  i n  c r i t i c a l  r e spec t s  t o  p r o p e r l y  g u i d e  t h e  

j u r y  i n  t h e i r  w e i g h i n g  of a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m-  

s t a n c e s ,  as d i s c u s s e d  i n  I s s u e s  V I  a n d  V I I  o f  t h i s  b r i e f .  A j u r y  

r e c o m m e n d a t i o n  r e t u r n e d  u n d e r  s u c h  c i r c u m s t a n c e s  is i n v a l i d  a n d  

c a n n o t  be r e l i e d  upon by t h e  s e n t e n c i n g  c o u r t .  Tne F l o r i d a  d e a t h  

p e n a l t y  s t a t u t e  a n d  t h e  E i g h t h  a n d  F o u r t e e n t h  Amendments t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  m a n d a t e  t h a t  S t ewar t ' s  d e a t h  s e n t e n c e  

be  r e v e r s e d .  

2 3  
I n  Skipper, t h e  j u r y  a c t u a l l y  i m p o s e d  t h e  d e a t h  

s e n t e n c e  p u r s u a n t  t o  S o u t h  C a r o l i n a  law. 476  U.S. a t  5. 
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ISSUE V I  

THE ' T R I A L  C O U R T  E R R E D  BY INSTRUCTING 
THE JURY 'TO CONSIDER THE A G G R A V A T I N G  
FACTOR THAT THE H O M I C I D E  MAS C O M M I T-  
TED I N  A C O L D ,  CALCULATED A N D  PRE- 
MEDITATED M A N N E R  W I T H O U T  PRETENSE OF 
MORAL OR LEGAL JUSTIFICATION. 

Over  d e f e n s e  o b j e c t i o n ,  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  

j u r o r s  t h a t  t h e y  c o u l d  c o n s i d e r  t h e  f a c t o r  t h a t  t h e  h o m i c i d e  was 

c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  manner  w i t h o u t  

p r e t e n s e  of l e g a l  o r  m o r a l  j u s t i f i c a t i o n .  ( R .  5 9 4 ,  7 4 0 ,  751,  7'73) 

A l t h o u g h  t h e  t r i a l  j u d g e  made n o  w r i t t e n  f i n d i n g s  i n  s u p p o r t  o f  

h i s  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y ,  h e  o r a l l y  c i t e d  t h e  o t h e r  

two a g g r a v a t i n g  c i r c u m s t a n c e s  upon  w h i c h  h e  i n s t r u c t e d  t h e  j u r y .  

He made no  m e n t i o n  a t  a l l  o f  t h e  s r c o l d ,  c a l c u l a t e d  a n d  p r e m e d i-  

t a t e d "  a g g r a v a t i n g  f a c t o r .  ( R .  805-06)  It w o u l d  a p p e a r  t h e r e f o r e  

t h a t  t h e  j u d g e  u l t i m a t e l y  d e t e r m i n e d  t h a t  t h e  h o m i c i d e  was n o t  

" c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d , "  a s  t h a t  f a c t o r  h a s  b e e n  

d e f i n e d  i n  t h e  d e c i s i o n s  o f  t h i s  C o u r t .  

T h i s  C o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  a f i n d i n g  of t h e  

" c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  r e q u i r e s  

t h a t  t h e  S t a t e  p r o v e ,  beyond  a r e a s o n a b l e  d o u b t ,  a l l h e i g h t e n e d l l  

p r e m e d i t a t i o n  s u b s t a n t i a l l y  g r e a t e r  t h a n  t h a t  n e c e s s a r y  t o  s u s -  

t a i n  a c o n v i c t i o n  f o r  p r e m e d i t a t e d  m u r d e r .  See, e . g . ,  Hansbrough  

v .  S L a t e ,  509 So .2d  1 0 8 1 ,  1086  ( F l a .  1 9 8 7 ) ( 1 1 c o l d ,  c a l c u l a t e d  a n d  

p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  reserved p r i m a r i l y  f o r  e x e c u t i o n  

o r  c o n t r a c t  m u r d e r s  o r  w i t n e s s  e l i m i n a t i o n  k i l l i n g s )  ; N i b e r t  - v.  

S t a t e ,  508 So.  2d 1 ( F l a .  1 5 8 7 )  ( l l c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a -  

t e d "  a g g r a v a t i n g  f a c t o r  r e q u i r e s  c o l d- b l o o d e d  i n t e n t  t o  k i l l  t h a t  

i s  more c o n t e m p l a t i v e ,  more m e t h o d i c a l ,  more c o n t r o l l e d  t h a n  t h a t  
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n e c e s s a r y  t o  s u s t a i n  f i r s t - d e g r e e  m u r d e r  c o n v i c t i o n ) .  T h e r e f o r e ,  

a j u r y  f i n d i n g  of  g u i l t  a s  t o  p r e m e d i t a t e d  m u r d e r  i s  i n s u f f i c i e n t  

t o  p r o v e  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  r e q u i r e d  f o r  t h e  l l c o l d ,  

c a l c u l a t e d  a n d  p r e m e d i t a t e d f 1  a g g r a v a t i n g  f a c t o r .  Compare - P r e s t o n  

v .  S t a t e ,  444 So.2d 939 ( F l a .  1 9 8 4 ) ( a l t h o u g h  v i c t i m ,  who had  

w i t n e s s e d  c o n v e n i e n c e  s t o r e  r o b b e r y ,  was m a r c h e d  T O O  f e e t  a t  

a 

k n i f e  p o i n t ,  n e a r l y  d e c a p i t a t e d  by f a t a l  s l a s h  across  t h r o a t ,  a n d  

s t a b b e d  numerous  t imes,  l l c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  fac-  

t o r  u n s u p p o r t e d )  w i t h  - - B o l e n d e r  v .  S t a t e ,  4 2 2  S o . 2 d  833 ( F l a .  

1 9 b 2 ) ,  c e r t .  d e n i e d ,  461 U.S. 939 ,  I 0 3  S . C t .  2 1 1 1 ,  77 L . E d . 2 d  315  

( 1 9 8 3 )  ( f a c t o r  u p h e l d  where d e f e n d a n t  h e l a  v i c t i m s  a t  gun  p o i n t  

f o r  h o u r s ,  made them s t r i p ,  a n d  beat  a n d  t o r t u r e d  t h e m ) .  

I n  P r e s t o n ,  444 So.2d a t  946,  t h i s  C o u r t  d e s c r i b e d  t h e  

t y p e  of' m u r d e r  t o  w h i c h  t h e  9 1 c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d ' !  

f a c t o r  a p p l i e s  as a " p a r t i c u l a r l y  l e n g t h y ,  me thod ica l  o r  i n v o l v e d  

s e r i e s  of a t r o c i o u s  e v e n t s  o r  a s u b s t a n t i a l  p e r i o d  of r e f l e c t i o n  

a n d  t h o u g h t  by t h e  p e r p e t r a t o r . l l  I n  H e r z o g  v .  S t a t e ,  439 S o . 2 d  

1372  ( F l a .  19831,  t h e  d e f e n d a n t  f i r s t  a t t e m p t e d  t o  smothe r  t h e  

v i c t i m  w i t h  a p i l l o w .  When t h i s  f a i l e d ,  t h e  d e f e n d a n t  s t r a n g l e d  

t h e  v i c t i m  t o  d e a t h  w i t h  a t e l e p h o n e  c o r d .  The  b o d y  was t h e n  

t a k e n  t o  a r e m o t e  l o c a t i o n  a n d  d i s p o s e d  of by d r e n c h i n g  i t  w i t h  

g a s o l i n e  a n d  s e t t i n g  it on f i r e .  Even t h i s  d i d  n o t  e s t a b l i s h  t h e  

" c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r .  

A p l a n  t o  r o b ,  a l o n e ,  does n o t  e s t a b l i s h  t h e  n e c e s s a r y  

m e n t a l  s t a t e .  J a c k s o n  v .  S t a t e ,  4 9 8  S o . 2 d  9 0 6  ( F l a .  1 9 8 6 ) ;  

Hardwich v .  S t a t e ,  461 So .2d  79 ( F l a .  1 9 8 4 ) .  Even a n  i n t e n t  t o  

k i l l  does n o t  by i t s e l f  e s t a b l i s h  t h i s  f a c t o r .  Brown v .  S t a t e ,  

444 So .2d  939  ( F l a .  1 9 8 4 ) ;  Peavy  K S t a t e ,  442  S o . 2 d  200 ( F l a .  a 
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1 9 8 3 ) .  I n  R o g e r s  L S t a t e ,  511 S o . 2 d  526 ( F l a .  1 9 6 7 )  ( r e c e d i n g  

f r o m  H e r r i n g  v .  S t a t e ,  446 S o . 2 d  1049 ,  1057 ( F l a . ) ,  c e r t .  d e n i e d ,  

469 U.S. 9 6 9 ,  1 0 5  S . C t .  3 9 6 ,  83 L .Ed .2d  330 ( 1 9 8 4 1 1 ,  t h i s  C o u r t  

a 
c o n c l u d e d  t h a t  l f c a l c u l a t i o n l l  c o n s i s t s  o f  a c a r e f u l  p l a n  o r  

p r e a r r a n g e d  d e s i g n .  While s u f f i c i e n t  e v i d e n c e  was p r e s e n t e d  t o  

s u p p o r t  s i m p l e  p r e m e d i t a t i o n ,  t h e r e  was a n  u t t e r  l a c k  of  e v i d e n c e  

t h a t  R o g e r s  h a d  a c a r e f u l  p l a n  o r  p r e a r r a n g e d  d e s i g n  t o  k i l l  

a n y o n e  d u r i n g  t h e  r o b b e r y .  - I d .  The same i s  t r u e  i n  o u r  case. 

U n r e b u t t e d  t e s t i m o n y  showed t h a t  Stewart  was d r i n k i n g  

e x c e s s i v e l y  a t  t h e  time o f  t h e  crime. ( R .  375, 389, 7 1 2 ,  7 2 3 )  He 

may h a v e  i n t e n d e d  t o  commit a r o b b e r y  b u t  no  e v i d e n c e  showed t h a t  

h e  i n t e n d e d  t o  commit  a m u r d e r .  The c o n d u c t  o f  A p p e l l a n t ,  as 

d e s c r i b e d  by R a n d a l l  B i l b r e y  who z l l e g e d l y  hea rd  S t e w a r t ' s  ac- 

c o u n t  of t h e  m u r d e r  j u s t  a few d a y s  a f t e r  i t  o c c u r r e d ,  showed 

t h a t  S t e w a r t  d i d  n o t  a c t  from a c o l d  a n d  c a l c u l a t e d  i n t e n t  t o  

commit a m u r d e r .  A c c o r d i n g  t o  B i l b r e y  ' s  t e s t i m o n y ,  S t e w a r t  

a 

p u l l e d  t h e  t r i g g e r  o n l y  b e c a u s e  a n  a c c o m p l i c e  was r e p e a t e d l y  

y e l l i n g  s t k i l l  h i m ,  k i l l  h i m . "  ( R .  3 7 4 )  T h i s  n e g a t e d  a n y  p o s s i -  

b i l i t y  t h a t  t h e  h o m i c i d e  was a n t i c i p a t e d  i n  a d v a n c e .  B i l b r e y  

t e s t i f i e d  t ha t  S t e w a r t  c r i e d  i n  r e m o r s e ,  e x p r e s s i n g  t h e  s e n t i m e n t  

t h a t  h e  "had  n o  r i g h t  t o  t a k e  a l i f e , "  w h i c h  s u g g e s t e d  t h a t  h e  

l a t e r  r e a l i z e d  wha t  h e  h a d  d o n e  a n d  r e g r e t t e d  h i s  s p o n t a n e o u s  a c t .  

T h e r e  i s  n o  c e r t a i n t y  a b o u t  w h a t  h a p p e n e d .  No e y e -  

w i t n e s s  t e s t i m o n y  was p r e s e n t e d .  I n  f a c t ,  t h e  two p r o s e c u t i o n  

w i t n e s s e s  g a v e  c o m p l e t e l y  d i f f e r e n t  v e r s i o n s  o f  t h e  c r i m e .  

A l t h o u g h  B i l b r e y  t e s t i f i e d  t h a t  S t e w a r t  s h o t  D i a z  i n  t h e  back of 

t h e  h e a d ,  t h i s  was o n l y  a h e a r s a y  s t a t e m e n t  b a s e d  on S t e w a r t ' s  



a l l e g e d  c o n f e s s i o n  n e a r l y  two y e a r s  e a r l i e r .  The  c o r o n e r  t e s t i -  

f i e d  t h a t  t h e  g u n s h o t  wounds were a l s o  c o n s i s t e n t  w i t h  t h e  v i c t i m  

h a v i n g  b e e n  s h o t  as h e  r a n  t o w a r d  t h e  gun .  

Even  T e r r y  Lyn S m i t h ' s  v e r s i o n ,  a l l e g e d l y  c o n f e s s e d  by 

S t e w a r t  more t h a n  f o u r  months  a f t e r  t h e  k i l l i n g ,  shows  no  c o l d  o r  

c a l c u l a t e d  i n t e n t  t o  k i l l .  H i s  t e s t i m o n y  d i d  n o t  s u g g e s t  a n y  

h e i g h t e n e d  p r e m e d i t a t i o n .  No o n e  s u g g e s t e d  t h a t  S t e w a r t  p l a n n e d  

o r  t h r e a t e n e d  t o  k i l l  D i a z  a t  a n y  time p r i o r  t o  t h e  s h o o t i n g .  

T h u s ,  t h e  manner  o f  t h e  s h o o t i n g  i s  unknown. Any f i n d -  

i n g  o f  a n  " e x e c u t i o n - s t y l e "  m u r d e r  w o u l d  b e  p u r e  s p e c u l a t i o n .  

The f a c t s  s u p p o r t  a r e a s o n a b l e  c o n c l u s i o n  t h a t  t h e  m u r d e r  o c c u r -  

red d u r i n g  a r o b b e r y  e i t h e r  b e c a u s e  Stewart  became o v e r l y  a n x i o u s  

a n d  succumbed  t o  h i s  a c c o m p l i c e ' s  r e p e a t e d  u r g i n g  t h a t  he  k i l l  

D i a z  o r  b e c a u s e  D i a z  r a n  t o w a r d  h i m .  T h e  j u r y  may h a v e  f o u n d  

S t e w a r t  g u i l t y  of f e l o n y  m u r d e r .  

I n  numerous  cases ,  t h i s  C o u r t  has  o v e r r u l e d  a f i n d i n g  

of  t h e  s t c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  f a c t o r  w h e r e  t h e  

v i c t i m  was f o u n d  m u r d e r e d ,  e v e n  " i n t e n t i o n a l l y  a n d  d e l i b e r a t e l y ,  

i n  t h e  c o u r s e  o f  a b u r g l a r y  o r  r o b b e r y ,  b e c a u s e  t h e  record f a i l e d  

t o  e s t a b l i s h  t h e  r e q u i r e d  e v i d e n c e  of h e i g h t e n e d  p r e m e d i t a t i o n .  

See,  e . g . ,  Thompson, 456 S o . 2 d  444 ( a t t e n d a n t  k i l l e d  d u r i n g  h o l d -  

u p ) ;  Gorham v.  S t a t e ,  454 S o . 2 d  556 ( F l a .  1 9 8 4 )  ( v i c t i m  f o u n d  i n  

w a r e h o u s e  b a t h r o o m  s h o t  d u r i n g  " c o l d  a n d  c a l c u l a t e d "  r o b b e r y )  ; 

Rembert v .  S t a t e ,  445 S o . 2 d  337 ,  340 ( F l a .  1 9 8 4 )  ( v i c t i m  f o u n d  

b l u d g e o n e d  t o  d e a t h  w i t h  c l u b  d u r i n g  b u r g l a r y  o f  h i s  s t o r e ) ;  

Maxwel l  v .  S t a t e ,  443  S o . 2 d  9 6 7 ,  971 ( F l a .  1 9 8 3 )  ( i n t e n t i o n a l  a n d  

d e l i b e r a t e  m u r d e r  o f  r o b b e r y  v i c t i m ) .  A m u r d e r  commit ted d u r i n g  

a b u r g l a r y  o r  r o b b e r y  i s  t v s u s c e p t i b l e  t o  o t h e r  c o n c l u s i o n s  t h a n  



f i n d i n g  i t  was c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  

m a n n e r . "  Peavy  v .  S t a t e ,  442 S o . 2 d  200 ,  202 ( F l a .  1983).  

The b u r d e n  i s  upon t h e  S t a t e  t o  p r o v e ,  beyond a r e a s o n -  

a b l e  d o u b t ,  a f f i r m a t i v e  f a c t s  e s t a b l i s h i n g  t h e  h e i g h t e n e d  degree 

of p r e m e d i t a t i o n  n e c e s s a r y  t o  s u s t a i n  t h i s  f a c t o r .  Thompson, 456 

S o . 2 d  a t  4 4 6 ;  P e a v y ,  442  S o . 2 d  a t  202;  Williams v .  S t a t e ,  386 

S o . 2 d  5 3 8 ,  542  ( F l a .  1 9 8 0 ) .  The b u r d e n  i s  n o t  on t h e  d e f e n d a n t  

t o  p r o v e  t h a t  h e  a c t e d  i n  p a n i c  o r  u n j u s t i f i a b l e  s e l f - d e f e n s e  o r  

f o r  a n y  o t h e r  unknown r e a s o n .  

S p e c u l a t i o n  r e g a r d i n g  a d e f e n d a n t ' s  u n p r o v e n  m o t i v e s  

c a n n o t  s u p p o r t  t h e  l l c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d ' !  a g g r a v a -  

t i n g  f a c t o r .  Thompson v .  S t a t e ,  456  S o . 2 d  444 ( F l a .  1 9 8 4 ) .  I n  

Thompson, t h i s  C o u r t  d e c l i n e d  t o  s p e c u l a t e  a b o u t  p o s s i b l e  r e a s o n s  

f o r  t h e  h o l d- u p  k i l l i n g . 2 4  The Thompson c o u r t  s t a t e d  t h a t :  

110 e v i d e n c e  was p r o d u c e d  t o  s e t  t h e  m u r d e r  
a p a r t  f r o m  t h e  u s u a l  h o l d - u p  m u r d e r  i n  w h i c h  
t h e  a s s a i l a n t  becomes f r i g h t e n e d  o r  f o r  r e a s o n s  
u n k n o w n  s h o o t s  t h e  v i c t i m  e i t h e r  b e f o r e  o r  
d u r i n g  a n  a t t e m p t  t o  make  g o o d  h i s  e s c a p e .  
None o f  t h e  n u m e r o u s  w i t n e s s e s  t e s t i f i e d  o r  
e v e n  s u g g e s t e d  t h a t  t h e  d i s c u s s i o n s  t h e y  h e l d  
w i t h  t h e  a p p e l l a n t  c o n c e r n i n g  t h e  r o b b e r y  c o n-  
t e m p l a t e d  t h e  m u r d e r  o f  t h e  s t a t i o n  a t t e n d a n t .  

456 So.2d a t  446.  The f a c t  t h a t  a d e f e n d a n t  m u r d e r s  h i s  v i c t i m  

i n s t e a d  o f  s i m p l y  f l e e i n g  i s  n o t  s u f f i c i e n t ,  i n  i t s e l f ,  t o  p r o v e  

24  D r .  M e r i n ' s  t e s t i m o n y  does n o t  show t h a t  Stewart  was a 
c o l d- b l o o d e d  k i l l e r  b u t ,  r a t h e r ,  t h a t  n e  was t o t a l l y  o u t  of c o n-  
t r o l  a n d  on a m i s s i o n  of s e l f - d e s t r u c t i o n .  T h i s  e v i d e n c e  d o e s  
n o t  s u g g e s t  t h a t  Stewart  w o u l d  p l a n  a n d  commit a m u r d e r  b u t  t h a t  
he  d i d n ' t  care  wha t  h a p p e n e d  t o  h i m  anymore  a n d  would  be l i k e l y  
t o  s h o o t  a t  someone w i t h o u t  a n y  f o r e t h o u g h t .  As t h i s  C o u r t  ob-  
s e r v e d  i n  Thompson, 456 So .2d  a t  445-46,  d i s c u s s i n g  Dr. M e r i n ' s  
t e s t i m o n y  i n  t h a t  c a s e ,  I v e v e n  w i t h  t h i s  i n s i g h t  we c a n  o n l y  
s p e c u l a t e  as  t o  why a p p e l l a n t  c h o s e  t o  f i r e  t h e  shotgun. ! !  0 
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beyond  a r e a s o n a b l e  d o u b t  t h a t  t h e  m u r d e r  was c o l d ,  c a l c u l a t e d  

a n d  p r e m e d i t a t e d .  - I d ;  accord H a r d w i c k  L S t a t e ,  521 So.2d 1071 ,  

10'75 ( F l a .  1 9 8 8 )  (each a g g r a v a t i n g  f a c t o r  r e q u i r e s  p r o o f  beyond  

r e a s o n a b l e  d o u b t ,  n o t  mere s p e c u l a t i o n  d e r i v e d  f r o m  e q u i v o c a l  

e v i d e n c e  o r  t e s t i m o n y ) .  

Harmon v .  S t a t e ,  13 F.L.W. 333 ( F l a .  May 1 9 ,  1 9 8 8 ) ,  i s  

s i m i l a r  t o  t h e  c a s e  a t  h a n d .  T h e  Harmon c o u r t  f o u n d  t h a t  t h e  

l l c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d ' ?  a g g r a v a t i n g  f a c t o r  was n o t  

e s t a b l i s h e d  w h e r e  t h e  d e f e n d a n t  s h o t  t h e  v i c t i m  t h r o u g h  t h e  b a c k  

of t h e  h e a d  a t  c l o s e  r a n g e ,  " i n  a manner  t h e  c o u r t  c h a r a c t e r i z e s  

a s  a n  e x e c u t i o n  o f  t h e  v i c t i m . I 1  13  F.L.W.  a t  3 3 5 .  T h e  m u r d e r  

o c c u r r e d  d u r i n g  a r o b b e r y  a n d  was s u s c e p t i b l e  t o  c o n c l u s i o n s  

o t h e r  t h a n  t h a t  i t  was c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d ,  a n d  p r e -  

m e d i t a t e d  manner .  F o r  e x a m p l e ,  Harmon ' s  ce l lmate  t e s t i f i e d  t h a t  

Harmon t o l d  h i m  t h a t  t h e  c o - d e f e n d a n t  s p o k e  h i s  name d u r i n g  t h e  

2 5  I d .  r o b b e r y  a n d  h e  became f r i g h t e n e d  a n d  s h o t  t h e  v i c t i m .  - 

The c o u r t  has c a r e f u l l y  d e f i n e d  t h e  " c o l d ,  c a l c u l a t e d  

a n d  p r e m e d i t a t e d 1 '  f a c t o r  t o  a p p l y  o n l y  i n  s p e c i f i c  f a c t u a l  

s i t u a t i o n s .  The case a t  h a n d  d i d  riot i n v o l v e  a c o n t r a c t  m u r d e r .  

There was n o  e v i d e n c e  t h a t  i t  was a w i t n e s s  e l i m i n a t i o n  k i l l i n g .  

2 5  I n  r e v e r s i n g  t h e  j u d g e ' s  o v e r r i d e  of a l i f e  recommenda-  
t i o n ,  t h i s  C o u r t  r e l i e d  i n  p a r t  on  t h e  f a c t  t h a t  t h e  c o d e f e n d a n t  
p l e d  t o  s e c o n d- d e g r e e  m u r d e r  a n d  g o t  15 y e a r s  p r o b a t i o n .  The 
m a j o r i t y  d e t e r m i n e d  t h a t  !'the d e g r e e  o f  p a r t i c i p a t i o n  a n d  r e l a -  
t i v e  c u l p a b i l i t y  o f  a n  a c c o m p l i c e  o r  j o i n t  p e r p e t r a t o r ,  t o g e t h e r  
w i t h  a n y  d i s p a r i t y  of t h e  t r e a t m e n t  r e c e i v e d  by s u c h  a c c o m p l i c e  
as  compared  w i t h  t h a t  o f  t h e  c a p i t a l  o f f e n d e r  b e i n g  s e n t e n c e d ,  
a r e  p r o p e r  f a c t o r s  t o  be t a k e n  i n t o  c o n s i d e r a t i o n  i n  t h e  s e n t e n c -  
i n g  d e c i s i o n . "  I n  t h e  case a t  h a n d ,  i f  o n e  b e l i e v e s  the  v e r s i o n  
r e l a t e d  by R a n d a l l  B i l b r e y ,  S t e w a r t  had  a n  a c c o m p l i c e  who " e g g e d  
h im o n . "  T h e  i d e n t i t y  of t h e  r i ccompl ice  was u n d e t e r m i n e d  a n d  n o  
o n e  e l s e  was p r o s e c u t e d .  Under Harmon, t h i s  w o u l d  be  m i t i g a t i o n .  

a 
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26 I t  was n o t  a n  o r g a n i z e d  crime o r  u n d e r w o r l d  k i l l i n g .  

T h e  j u d g e ' s  d e c i s i o n  t h a t  t h e  l P c o l d ,  c a l c u l a t e d  a n d  

p r e m e d i t a t e d f f  i n s t r u c t i o n  was w a r r a n t e d  c o n s t i t u t e d  a f i n d i n g  

t h a t  t h e  e v i d e n c e  l e g a l l y  s u p p o r t e d  a n  i n s t r u c t i o n  on t h e  f a c t o r .  

The t r i a l  c o u r t  made a n  e r r o n e o u s  d e c i s i o n  as a matter of  law 

b e c a u s e  t h e r e  was n o  p r o o f  beyond  a r e a s o n a b l e  d o u b t  t h a t  t h e  

homic ide  was c o m m i t t e d  w i t h  h e i g h t e n e d  p r e m e d i t a t i o n .  

The t r i a l  c o u r t  Is i n s t r u c t i o n  o n  t h e  l l c o l d ,  c a l c u l a t e d  

a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  i n v i t e d  t h e  j u r y  t o  s p e c u -  

l a t e  a b o u t  wha t  h a p p e n e d .  I t  s u g g e s t e d  t h a t  t h e  j u d g e  t h o u g h t  

t h e  m u r d e r  was c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d .  T h i s  was 

a p p a r e n t l y  n o t  t h e  j u d g e ' s  c o n c l u s i o n ,  h o w e v e r ,  b e c a u s e  h e  f a i l e d  

t o  m e n t i o n  t h e  f a c t o r  when h e  i m p o s e d  t h e  d e a t h  p e n a l t y .  'There-  

f o r e ,  h e  e n c o u r a g e d  t h e  j u r o r s  t o  base t h e i r  a d v i s o r y  recommenda-  

t i o n  o n  a n  i n a p p l i c a b l e  a g g r a v a t i n g  f a c t o r .  H i s  e r r o n e o u s  

i n s t r u c t i o n  v i o l a t e d  t h e  l i m i t s  imposed  by t h i s  C o u r t ,  e x p a n d i n g  

t h e  d e f i n i t i o n  of t h e  f a c t o r  a n d  r e n d e r i n g  i t  u n c o n s t i t u t i o n a l l y  

o v e r b r o a d  as  a p p l i e d .  G o d f r e y  v .  G e o r g i a ,  446 U.S. 420 ( 1 9 8 0 ) .  

26 T h e  p r o s e c u t o r  c o n t i n u a l l y  c a l l e d  t h e  k i l l i n g  a n  
e v e n  d u r i n g  v o i r  d i r e  when h e  r e f e r r e d  t o  t h e  v i c t i m  

as  t h e  '?man who was e x e c u t e d , 1 1  a p p a r e n t l y  a t t e m p t i n g  t o  p e r s u a d e  
t h e  j u r y  t h a t  t n i s  was t h e  case.  ( R .  9 6 ,  123,  1 3 4 )  The p r o s e c u -  
t o r  who h a n d l e d  t h e  v o i r  d i r e  p o r t i o n  o f  t h e  t r i a l  was B i l l  
James, t h e  e l e c t e d  S t a t e  A t t o r n e y  f o r  t h e  T h i r t e e n t h  J u d i c i a l  
C i r c u i t .  The j u d g e  i n t r o d u c e d  h i m  So t h e  j u r y  as "Your e l e c t e d  
S t a t e  A t t o r n e y ,  Mr. B i l l  James." ( R . 1 0 )  D e f e n s e  c o u n s e l  moved t o  
d i s m i s s  t h e  e n t i r e  p a n e l  b e c a u s e  t h e  i n t r o d u c t i o n  w o u l d  i m p r o-  
p e r l y  i n f l u e n c e  t h e  j u r y  t o  g i v e  t h e  S t a t e  more c r e d e n c e ,  p u t t i n g  
t h e  o f f i c e  of t h e  S t a t e  A t t o r n e y  a n d  B i l l  James p e r s o n a l l y  b e h i n d  
t h e  case .  T h e  moLion was a e n i e d .  ( R .  1 7 )  On v o i r  d i r e ,  some of 
t h e  j u r o r s  s a i d  t h e y  v o t e d  f o r  B i l l  James a n d  o t h e r s  knew who h e  
was. ( R .  52-53) B e c a u s e  t h e  p r o s e c u t o r ' s  s t a t u s  was e l e v a t e d  by 
t h e  c o u r t ,  h i s  c h a r a c t e r i z a t i o n  o f  t h e  h o m i c i d e  as a n  l l e x e c u t i o n v l  
took on a d d e d  c r e d i b i l i t y  a l t h o u g h  i t  was o n l y  a n  u n p r o v e n  t h e o r y .  
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A l t h o u g h  t h e r e  was a b u n d a n t  e v i d e n c e  t o  s u p p o r t  t h e m ,  

t h e  j u d g e  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on  t h e  s t a t u t o r y  mi t iga-  

t i n g  f a c t o r s  t h a t  ( 1 )  t h e  crime was c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  

was u n d e r  t h e  i n f l u e n c e  of  ex t r eme  m e n t a l  o r  e m o t i o n a l  d i s -  

t u r b a n c e ,  $ 9 2 1 . 1 4 1 ( 6 ) ( b ) ,  F l a .  S t a t .  ( 1 9 8 5 ) ;  a n d  ( 2 )  t h e  c a p a c i t y  

of t h e  d e f e n d a n t  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  

c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  of law was s u b s t a n t i a l l y  

i m p a i r e d ,  3 9 2 1 . 1 4 1 ( 6 ) ( f ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  ( R .  740-43)  T h u s ,  

t h e  c o u r t  u s u r p e d  t h e  j u r y ' s  f u n c t i o n  by p r e c l u d i n g  t h e  j u r y  

f r o m  c o n s i d e r i n g  a n d  w e i g h i n g  r e l e v a n t  m i t i g a t i n g  e v i d e n c e .  

K e n n e t h  S t e w a r t ' s  s e n t e n c e  o f  d e a t h  was u n c o n s t i t u t i o n a l l y  

i m p o s e d  i n  v i o l a t i o n  of t h e  F i f t h ,  S i x t h ,  E i g h t h ,  a n d  F o u r t e e n t h  

Amendments t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S e e  H i t c h c o c k  - v.  

D u g g e r ,  481 U.S .  - , 1 0 7  9 . C t .  1 8 2 1 ,  95  L . E d . 2 d  34'7 ( 1 9 8 7 ) ;  

E d d i n g s  v .  Oklahoma,  455 U.S. 1 0 4 ,  1 0 2  S . C t .  8 6 9 ,  71 L.Ed.2d 1 

( 1 9 8 2 ) ;  L o c k e t t  v .  O h i o ,  438 U . S .  5 8 6 ,  98 S . C t .  2954 ,  57 L .Ed .2d  

973  ( 1 9 7 8 ) ;  S o n g e r  v .  S t a t e ,  3 6 5  S o . 2 d  696  ( F l a .  1 9 7 8 ) ;  Cooper  v .  

S t a t e ,  336 S o . 2 d  1133 ( F l a .  1 9 7 6 ) .  

I n  F l o y d  v .  S t a t e ,  4 9 7  S o . 2 d  1211 ,  1 2 1 5  ( F l a .  1 9 8 6 1 ,  

t h i s  C o u r t  s t a t e d  t h a t  Ira t r i a l  j u d g e  s h o u l d  n o t  b e  p e r m i t t e d  i n  

a n y  way t o  i n j e c t  h i s  p r e l i m i n a r y  v i e w s  o f  a p r o p e r  s e n t e n c e  i n t o  

t h e  j u r o r s  d e l i b e r a t i o n s .  Q u o t i n g  f r o m  C o o p e r ,  336, So. 2d a t  

1 1 4 0 ,  t h e  F l o y d  c o u r t  n o t e d  t h a t :  

I f  t h e  a d v i s o r y  f u n c t i o n  were t o  b e  l i m i t e d  
i n i t i a l l y  b e c a u s e  t h e  j u r y  c o u l d  o n l y  c o n s i d e r  
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t h o s e  m i t i g a t i n g  a n d  a g g r a v a t i n g  c i r c u m s t a n c e s  
w h i c h  t h e  t r i a l  j u d g e  d e c i d e d  t o  be  a p p r o p r i -  
a t e  i n  a p a r t i c u l a r  case,  t h e  s t a t u t o r y  scheme 
w o u l d  be  d i s t o r t e d .  The j u r y ' s  a d v i s e  would  
be p r e c o n d i t i o n e d  by t h e  j u d g e ' s  v iew o f  what 
t h e y  were a l l o w e d  t o  know.t f  

497  S o . 2 d  a t  1216 .  T h a t  i s  e x a c t l y  what h a p p e n e d  i n  t h i s  case .  

D e f e n s e  c o u n s e l  f i r s t  r e q u e s t e d  t h a t  t h e  m o d i f i e r s  

v l e x t r e m e P '  a n d  ' l s u b s t a n t i a l t l  b e  d e l e t e d  f r o m  t h e  f l e m o t i o n a l  d i s -  

t u r b a n c e "  a n d  " i m p a i r e d  c a p a c i t y "  s t a t u t o r y  m i t i g a t o r s ,  b a s e d  on 

D r .  M e r i n ' s  t e s t i m o n y .  The j u d g e  b e l i e v e d ,  h o w e v e r ,  t h a t  h e  was 

bound by t h e  l e g i s l a t u r e ' s  i n c l u s i o n  o f  t h e  m o d i f i e r s .  D e f e n s e  

c o u n s e l  t h e n  r e q u e s t e d  t h e y  b e  g i v e n  i n  f u l l .  T h i s  t o o  was 

d e n i e d .  27 ( R .  741-43)  

The t r i a l  c o u r t  made no  H r i t t e n  f i n d i n g s .  (SR. 1 2 3 6 )  

i n  o r a l l y  i m p o s i n g  t h e  d e a t h  p e n a l t y ,  h o w e v e r ,  t h e  j u d g e  c i t e d  

two s t a t u t o r y  a g g r a v a t i n g  f a c t o r s .  H i s  o n l y  m i t i g a t i n g  i n s t r u c -  

t i o n  was t h e  a g e  of' t h e  d e f e n d a n t .  ( R .  801-02)  I n  i m p o s i n g  t h e  

d e a t h  p e n a l t y  f o r  t h e  m u r d e r  o f  Mark Harris, a t  t h e  same s e n t e n c -  

i n g  p r o c e e d i n g ,  t h e  t r i a l  c o u r t  o r a l l y  f o u n d  t h e  same t w o  

a g g r a v a t i n g  f a c t o r s .  (R. 8 0 5 - 0 6 )  I n  m i t i g a t i o n ,  h o w e v e r ,  h e  

c o n s i d e r e d  n o t  o n l y  ( 1 )  t he  age o f  t h e  d e f e n d a n t ;  b u t  a l s o  t h a t  

( 2 )  t h e  crime was c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  was u n d e r  t h e  i n -  

f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e ;  a n d  ( 3 )  t h e  

c a p a c i t y  o f  t h e  d e f e n d a n t  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  

c o n d u c t  o r  c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  law was 

s u b s t a n t i a l l y  i m p a i r e d .  (R. 806-07)  The j u r y  was also i n s t r u c t e d  

a 

27 D e f e n s e  c o u n s e l  m a i n t a i n e d  t h a t  a f t e r  h e a r i n g  t h e  e v i -  
d e n c e ,  t h e  j u r y  c o u l d  s t i l l  i n f e r  t n a t  t h e  f a c t o r s  e x i s t e d  -- 
t h a t  i t  was a r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  f a c t s .  ( H .  7 4 1 )  a 
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on t h e s e  two  m i t i g a t o r s  d u r i n g  t h e  p e n a l t y  p h a s e  o f  t h a t  t r i a l .  

( O R .  7 4 8 - 4 9 )  S t e w a r t ' s  c o u n s e l  i n  t h a t  case  a l s o  r e q u e s t e d  t h a t  

t h e  m o d i f i e r s  ssextremevl a n d  i g s u b s t a n t i a l l y l l  b e  d e l e t e d .  ( O R .  610- 

1 1 ,  1002- 03)  A l t h o u g h  t h e  t r i a l  j u d g e  r e f u s e d  t o  d e l e t e  t h e  

m o d i f i e r s  i n  t h e  o t h e r  c a s e ,  a s  w e l l  ( O R .  6 1 4 ,  1 0 0 2 - 0 3 ) ,  h e  

i n s t r u c t e d  t h e  j u r o r s  on t h e  two s t a t u t o r y  m i t i g a t o r s  w i t h o u t  

m o d i f i c a t i o n .  ( O R .  748-49)  It  seems u n l i k e l y  t h a t  t h o s e  f a c t o r s  

a p p l i e d  i n  o n e  c a s e  a n d  n o t  t h e  o t h e r  b e c a u s e  t h e  e v i d e n c e  

i n d i c a t e d  t h a t  S t e w a r t  was i n  t h e  Same mental c o n d i t i o n  a n d  was 

c o n t i n u a l l y  i n t o x i c a t e d  a t  t h e  time o f  b o t h  m u r d e r s .  

a 

The  t w o  cr imes were c o m m i t t e d  f o u r  o r  f i v e  m o n t h s  

a p a r t .  The t r i a l  j u d g e  p r e s i d e d  o v e r  b o t h  t r i a l s  a n d  s e n t e n c e d  

Stewart  f o r  b o t h  m u r d e r s  a t  t h e  same s e n t e n c i n g .  H i s  d i s c u s s i o n  

o f  t h e  m i t i g a t i o n  t e s t i m o n y  a t  s e n t e n c i n g  showed t h a t  i t  was much 

t h e  same i n  b o t h  cases.  ( R .  786-613) The p r o s e c u t o r  e v e n  u r g e d  

t h e  c o u r t  t o  i m p o s e  t h e  death p e n a l t y  i n  t h e  case a t  h a n d  b e c a u s e  

Dr. A f i e l d ,  t n e  d e f e n s e  p s y c h o l o g i s t  i n  t h e  Mark Harris t r i a l ,  

t h o u g h t  S t e w a r t  was beyond r e h a b i l i t a t i o n .  28 ( R .  8 7 1 )  The f a c t  

t h a t  t h e  j u d g e  i n s t r u c t e d  t h e  j u r y  on t h e  two m i t i g a t o r s  a n d  e v e n  

c o n s i d e r e d  t h e m  h i m s e l f  i n  s e n t e n c i n g  f o r  t h e  o t h e r  h o m i c i d e  

shows  t h a t  t h e y  s h o u l d  h a v e  b e e n  g i v e n  t o  the  j u r y  i n  t h i s  case. 

The t r i a l  c o u r t  b a s e d  h i s  d e n i a l  o f  t h e  two s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  on t h e  t e s t i m o n y  o f  Dr. M e r i n ,  t h e  d e f e n s e  

p s y c h o l o g i s t .  D r .  M e r i n  t e s t i f i e d  t h a t  i n  h i 3  o p i n i o n  Stewart  

s u f f e r e d  f r o m  e m o t i o n a l  d i s t u r b a n c e ,  b u t  n o t  "extrerne ' l  e m o t i o n a l  

2 b  D r .  M e r i n ,  t h e  d e f e n s e  p s y c h o l o g i s t  i n  t h e  i n s t a n t  
case,  b e l i e v e d  t h a t  Stewart c o u l d  be r e h a b i l i t a t e d .  ( R .  '725) 
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d i s t u r b a n c e ,  a n d  t h a t  h i s  c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  

of h i s  c o n d u c t  or c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  of t h e  

law was i m p a i r e d ,  b u t  n o t  * l s u b s t a n t i a l l y l l  i m p a i r e d .  Dr. M e r i n  

t a l k e d  t o  S t e w a r t  f o r  t h e  f i r s t  a n d  o n l y  t ime  on  t h e  m o r n i n g  of 

p e n a l t y  p h a s e .  He c o n c e d e d  t h a t  h e  b a s e d  h i s  o p i n i o n  on  t h a t  o n e  

i n t e r v i e w  a n d  t h e  b a c k g r o u n d  i n f o r m a t i o n  p r o v i d e d  t o  h i m  by de-  

f e n s e  c o u n s e l .  ( R .  7 0 7 )  T h e  j u r o r s  h e a r d  t h e  t e s t i m o n y  o f  

v a r i o u s  o t h e r  w i t n e s s e s  a b o u t  Kenny ' s  c h i l d h o o d  a b u s e  a n d  n e g -  

l s c t  h i s  v a r i o u s  f a m i l y  t r a g e d i e s ,  a n d  h i s  d i s t u r b e d  e m o t i o n a l  

s t a t e  d u r i n g  a d o l e s c e n c e .  The j u d g e  s h o u l d  h a v e  p e r m i t t e d  t h e  

j u r o r s  t o  dec ide ,  b a s e d  on  a l l  t h e  e v i d e n c e ,  w h e t h e r  t h e  "emo- 

t i o n a l  d i s t u r b a n c e "  a n d  ? ! i m p a i r e d  c a p a c i t y "  m i t i g a t o r s  a p p l i e d .  

The e v i d e n c e ,  d u r i n g  b o t h  g u i l t  a n d  p e n a l t y  p h a s e ,  

showed c l e a r l y  t h a t  Stewart  was i n t o x i c a t e d  most of t h e  t ime.  H e  

t o l d  Dr. M e r i n  h e  d r a n k  a g a l l o n  o f  a l c o h o l  a d a y ,  t o g e t h e r  w i t h  

some b e e r ,  a n d  t h a t  h e  u s u a l l y  s m o k e d  m a r i j u a n a .  ( R .  7 1 2 )  

B i l b r e y  t e s t i f i e d  t h a t  S t e w a r t  d r a n k  a b o u t  t w e n t y  s i x - p a c k s  o f  

b e e r  a d a y  d u r i n g  t h e  two weeks f o l l o w i n g  t h e  homic ide .  ( R .  389)  

E v i d e n c e  o f  i m p a i r m e n t  t h r o u g h  d r u g  or a l c o h o l  a b u s e  m u s t  b e  

c o n s i d e r e d  i n  m i t i g a t i o n .  Eiardwick v .  S t a t e ,  521 S o . 2 d  1071,  

1 0 7 6  ( F l a .  1 9 8 8 ) .  T h e  j u r o r s  were c o m p e t e n t  t o  e v a l u a t e  t h e  

i m p a i r m e n t  c a u s e d  by S t e w a r t ' s  a l c o h o l  a n d  d r u g  c o n s u m p t i o n .  

I n  Rogers L S t a t e ,  511 S o . 2 d  526 ( F l a .  1 9 8 7 ) ,  t h i s  

C o u r t  f o u n d  t h a t  t h e  t r i a l  c o u r t  s h o u l d  h a v e  c o n s i d e r e d  u n c o n t r o -  

v e r t e d  t e s t i m o n y  t h a t  t h e  d e f e n d a n t  was a good h u s b a n d ,  f a t h e r ,  

a n d  p r o v i d e r  as a m i t i g a t i n g  f a c t o r .  511 S o . 2 d  a t  535 ( c i t i n g  

L o c k e t t ,  438 U.S. at 6 0 4 - 0 5 ) .  The R o g e r s  c o u r t  a l s o  f o u n d  t h a t  

t h e  " e f f e c t s  p r o d u c e d  by c h i l d h o o d  t r a u m a s  . . . i n d e e d  w o u l d  0 
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h a v e  m i t i g a t i n g  w e i g h t  i f  r e l e v a n t  to t h e  d e f e n d a n t ' s  c h a r a c t e r ,  

r e c o r d ,  o r  t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e . "  511 S o . 2 d  a t  535;  

--- See  a l s o  Kampff % S t a t e ,  3 7 1  S o . 2 d  100 '7 ,  1 0 1 0  ( F l a .  1 9 7 9 )  

( e v i d e n c e  t e n d i n g  to e s t a b l i s h  two m i t i g a t i n g  c i r c u m s t a n c e s  -- 
n o  s i g n i f i c a n t  h i s t o r y  of p r i o r  c r i m i n a l  a c t i v i t y  a n d  c a p i t a l  

f e l o n y  c o m m i t t e d  w h i l e  d e f e n d a n t  u n d e r  i n f l u e n c e  o f  e x t r e m e  

m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e  -- s h o u l d  n a v e  b e e n  c o n s i d e r e d ) .  

T h e  r e c o r d  o f  t h e  p e n a l t y  p h a s e  t e s t i m o n y  i n  t h e  

i n s t a n t  case c o n t a i n s  much c o n v i n c i n g  a n d  u n c o n t r o v e r t e d  e v i d e n c e  

o f  c h i l d h o o d  t r a u m a .  S t e w a r t ' s  s t e p - p a r e n t s ,  s t e p - s i s t e r ,  o t h e r  

r e l a t i v e s  a n d  a f a m i l y  f r i e n d  all t e s t i f i e d  a b o u t  K e n n y ' s  c h i l d -  

hood h i s t o r y  a n d  t r a u m a s  d u r i n g  h i s  f o r m a t i v e  y e a r s .  A d d i t i o n a l -  

l y ,  D r .  M e r i n  t e s t i f i e d  t h a t  S t e w a r t ' s  c h i l d h o o d  t r a u m a s  c a u s e d  

h i s  a n t i s o c i a l  p e r s o n a l i t y  a n d  t h a t  h e  c o u l d  n o t  h e l p  t u r n i n g  o u t  

t h e  way h e  d i d .  ( R .  7 2 3 )  T h i s  m i t i g a t i o n  s h o u l d  h a v e  b e e n  

c o n s i d e r e d  by t h e  jurly i n  d e t e r m i n i n g  Stewart  ! s  s e n t e n c e .  

R o b i n s o n  v.  S t a t e  487 S o . 2 d  1042 ( F l a .  19861 ,  i s  v e r y  

much l i k e  t h e  case  a t  h a n d .  The t r i a l  j u d g e  i n  Robinson  r e f u s e d  

t o  g i v e  t h e  s t a t u t o r y  m i t i g a t o r s  t h a t  ( 1 )  t h e  d e f e n d a n t  was a n  

a c c o m p l i c e  a n d  h i s  p a r t i c i p a t i o n  r e l a t i v e l y  m i n o r ;  a n d  ( 2 )  h i s  

c a p a c i t y  to a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  was 

i m p a i r e d .  4 8 7  S o . 2 d  a t  1 0 4 2 .  T h i s  C o u r t  f o u n d  s u f f i c i e n t  

e v i d e n c e  p r e s e n t e d  to w a r r a n t  i n s t r u c t i n g  t h e  j u r y  on t he se  two 

m i t i g a t o r s .  I n  d i s c u s s i n g  t h e  s e c o n d  o f  t h e  t w o ,  t h e  R o b i n s o n  

c o u r t  o b s e r v e d  t h a t ,  a l t h o u g h  t h e  j u d g e  may n o t  h a v e  b e l i e v e d  t h e  

e v i d e n c e ,  " o t h e r s  m i g h t  h a v e ,  a n d  i t ,  t o o ,  was a d e q u a t e  ac  l e a s t  

to i n s t r u c t  t h e  j u r y  o n . 1 1  4 8 7  S o . 2 d  a t  1 0 4 3 .  T h e  C o u r t  
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r e i t e r a t e d  t h a t  t h e  j u r y  mus t  be a l l o w e d  to c o n s i d e r  a n y  e v i d e n c e  

p r e s e n t e d  i n  m i t i g a t i o n .  It  n o t e d  t h a t  rr[t ]he s t a t u t o r y  m i t i g a -  

t o r s  h e l p  g u i d e  t h e  j u r y  i n  i t s  c o n s i d e r a t i o n  o f  a d e f e n d a n t ' s  

charac ter  a n d  c o n d u c t .  sf I d .  - 
A l t h o u g h  t h e  j u d g e  d i d  i n s t r u c t  t h e  j u r o r s  t h a t  t h e y  

c o u l d  c o n s i d e r  a n y  o t h e r  a s p e c t  o f  S t e w a r t ' s  c h a r a c t e r ,  t h i s  

i n s t r u c t i o n  ca r r i e s  l i t t l e  w e i g h t  compared t o  t h e  o t h e r  s t a t u t o r y  

m i t i g a t o r s .  The j u r o r s  were i n s t r u c t e d  on t h r e e  s t a t u t o r y  a g g r a -  

v a t i n g  f a c t o r s ,  one  o f  inJhich t h e  j u d g e  d i d  n o t  e v e n  m e n t i o n  when 

o r a l l y  s e n t e n c i n g  Stewart  to d e a t h  ( t h e  F f c o l d ,  c a l c u l a t e d  a n d  

p r e m e d i t a t e d "  f a c t o r ) .  They were i n s t r u c t e d  on o n l y  o n e  s t a t u -  

t o r y  m i t i g a t i n g  f a c t o r  ( S t e w a r t ' s  a g e ) ,  o t h e r  t h a n  t h e  "catch- 

a l l "  i n s t r u c t i o n .  Had t h e  j u r y  b e e n  t o l d  t h a t  t h e r e  were two 

a d d i t i o n a l  m i t i g a t i n g  c i r c u m s t a n c e  wh ich  r o s e  to t h e  l e v e l  of t h e  

s t a t u t o r y  a g g r a v a t o r s  -- t h a t  i s ,  t o  t h e  l e v e l  o f  s t a t u t o r y ,  

r a t h e r  t h a n  n o n s t a t u t o r y ,  m i t i g a t o r s ,  t h i s  m i g h t  h a v e  a l t e r e d  t h e  

ou tcome of t h e  j u r y  a d v i s o r y  r e c o m m e n d a t i o n .  A l t h o u g h  t h e  j u r y  

was p r o p e r l y  i n s t r u c t e d  t h a t  t h e  w e i g h i n g  i s  n o t  a c o u n t i n g  

p r o c e s s ,  t h e  f a c t  t h a t  t h e  s t a t u t o r y  a g g r a v a t o r s  a n d  m i t i g a t o r s  

were e q u a l  would  h a v e  a s s u r e d  t h a t  t h e  j u r y  d i d  n o t  recommend 

d e a t h  m e r e l y  b e c a u s e  t h e  j u d g e  i n s t r u c t e d  on o n e  more a g g r a v a t i n g  

t h a n  m i t i g a t i n g  f a c t o r .  

The t r i a l  j u d g e  was p r o b a b l y  a t t e m p t i n g  t o  f o l l o w  t h e  

F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s .  N o t e s  t o  t h e  t r i a l  j u d g e  

d i r e c t  t h a t  i n s t r u c t i o n s  s h o u l d  b e  g i v e n  o n l y  upon t h e  m i t i g a t i n g  

c i r c u m s t a n c e s  " f o r  which  e v i d e n c e  h a s  b e e n  p r e s e n t e d . "  F l a .  S t d .  

J u r y  I n s t .  a t  80. However,  t h e  t r i a l  c o u r t  f a i l e d  t o  p r o p e r l y  

f o l l o w  t h e  d i r e c t i o n s .  E v i d e n c e  o f  m i t i g a t i n g  c i r c u m s t a n c e s  



e x i s t e d .  J u s t  b e c a u s e  D r .  M e r i n  d i d  n o t  c o n s i d e r  t h e  e m o t i o n a l  

d i s t u r b a n c e  t o  be  " e x t r e m e ,  o r  t h e  i m p a i r e d  judgment  " s u b s t a n -  

t i a l , "  d i d  n o t  mean t h e r e  was no  e v i d e n c e  t o  s u p p o r t  t h e s e  two 

m i t i g a t o r s .  T h e  j u r o r s  m i g h t  h a v e  f o u n d  them b o t h  l l e x t r e m e r s  a n d  

" s u b s t a n t i a l v 1  a n d  v a l i d  m i t i g a t i n g  f a c t o r s .  T h i s  m i g h t  h a v e  

c h a n g e d  t h e  j u r y  r e c o m m e n d a t i o n  f r o m  d e a t h  t o  l i f e .  A l i f e  re-  

c o m m e n d a t i o n  w o u l d  h a v e  m a t e r i a l l y  c h a n g e d  t h e  s e n t e n c i n g  

d e c i s i o n .  See, e . g . ,  Walsh v .  S t a t e ,  418 So .2d  1000 ( F l a .  1 9 8 2 ) ;  

T e d d e r  v .  S t a t e ,  322 So.2d 908 ( F l a .  1 9 7 5 ) .  

I t  was n o t  w i t h i n  t h e  j u d g e ' s  a u t h o r i t y  t o  i n s t r u c t  

o n l y  upon t h o s e  m i t i g a t i n g  c i r c u m s t a n c e s  which  h e  b e l i e v e d  were 

e s t a b l i s h e d .  J u s t  as a d e f e n d a n t  h a s  t h e  r i g h t  t o  a n y  t h e o r y  o f  

d e f e n s e  i n s t r u c t i o n  which  i s  s u p p o r t e d  by t h e  e v i d e n c e ,  s ee ,  e . g .  

B r y a n t  v .  S t a t e ,  412 S o . 2 d  347 ( F l a .  1 9 8 2 ) ,  h e  i s  a l s o  e n t i t l e d  

t o  a n  i n s t r u c t i o n  on m i t i g a t i n g  c i r c u m s t a n c e s  s u p p o r t e d  by any 

e v i d e n c e .  A t r i a l  j u d g e  c a n n o t ,  by d e n y i n g  a j u r y  i n s t r u c t i o n ,  

s u b s t i t u t e  h i s  o p i n i o n  f o r  t h a t  o f  t h e  j u r y  a n d  d e p r i v e  t h e  d e-  

f e n d a n t  o f  t h e  j u r y ' s  c o n s i d e r a t i o n  o f  t h e s e  m i t i g a t o r s .  

a 

I n  L o c k e t t  v .  O h i o ,  438 U.S. 5 8 6 ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  d e t e r m i n e d  t h a t  t h e  E i g h t h  Amendment t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  r e q u i r e s  t h a t  t h e  s e n t e n c e r  may n o t  r e f u s e  t o  

c o n s i d e r  o r  b e  p r e c l u d e d  f r o m  c o n s i d e r i n g  a n y  r e l e v a n t  m i t i g a t i n g  

e v i d e n c e .  I n  R i l e y  v .  W a i n w r i g h t ,  517 S o . 2 d  656 ( F l a .  19881 ,  

t h i s  C o u r t  h e l d  t h a t  L o c k e t t  a p p l i e s  e q u a l l y  t o  t h e  j u r y ' s  recom-  

m e n d a t i o n  o f  s e n t e n c e .  517 S o . 2 d  a t  657- 659.  The R i l e y  c o u r t  

b a s e d  i t s  h o l d i n g  i n  p a r t  on  H i t c h c o c k  v .  Dugger ,  401 U.S. 

107 S . C t .  1 9 2 1 ,  95 L.Ed.2d 547 ( 1 9 8 7 1 ,  i n  w h i c h  t h e  C o u r t  f o u n d  a 
-7 
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L o c k e t t  v i o l a t i o n  e v e n  t h o u g h  t h e  j u d g e  a n d  j u r o r s  h e a r d  t h e  

m i t i g a t i n g  e v i d e n c e  b e c a u s e  t h e i r  c o n s i d e r a t i o n  was r e s t r i c t e d  t o  

o n l y  t h e  s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  

The i n s t a n t  case i s  e v e n  w o r s e .  Al though  t h e  j u r o r s  

h e a r d  t h e  m i t i g a t i o n  t e s t i m o n y  a n d  were t o l d  t h a t  t h e y  c o u l d  

c o n s i d e r  n o n s t a t u t o r y  m i t i g a t i o n ,  t h e y  were n o t  t o l d  t h a t  t h e y  

c o u l d  c o n s i d e r  two i m p o r t a n t  s t a t u t o r y  m i t i g a t o r s .  The c o u r t ' s  

r e f u s a l  t o  i n s t r u c t  on t h e  two most i m p o r t a n t  m i t i g a t o r s  i n  t h i s  

case l e d  z;he j u r y  t o  b e l i e v e  t h a t  t hese  m i t i g a t i n g  f a c t o r s  s h o u l d  

be a c c o r d e d  l e s s  w e i g h t  t h a n  the  s t a t u t o r y  a g g r a v a t i n g  f a c t o r s .  

I n  R o g e r s ,  511 S o . 2 d  5 2 6 ,  a l t h o u g h  t h e  c o u r t  f o u n d  

e r r o r ,  i t  d i d  n o t  r e v e r s e .  The t r i a l  c o u r t  had  found  f i v e  a g g r a-  

v a t i n g  f a c t o r s  a n d  n o  m i t i g a t i n g  f a c t o r s .  511 S o . 2 d  a t  533. 

T h i s  C o u r t  u p h e l d  two of  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  -- a p r i o r  

v i o l e n t  f e l o n y  and  t h a t  t h e  murder  o c c u r r e d  d u r i n g  f l i g h t  a f t e r  

a n  a t t e m p t e d  r o b b e r y  -- and  h e l d  t h a t  t h e  c o u r t  may have  found  

t h a t  t h e  d e f e n d a n t  was a good  h u s b a n d ,  f a t h e r ,  a n d  p r o v i d e r .  

Because  i t  was u n l i k e l y  t h a t  t h e  t r i a l  c o u r t  would have  c o n c l u d e d  

t h a t  t h e  one m i t i g a t i n g  f a c t o r  ou twe ighed  t h e  a g g r a v a t i n g  f ac-  

t o r s ,  t h i s  C o u r t  f ound  t h e  e r r o r  harmless. 519 So.2d  a t  535. 

I n  o u r  c a s e ,  a l t h o u g h  we a l s o  h a v e  two a g g r a v a t i n g  

f a c t o r s ,  w e  have  much more m i t i g a t i o n .  The t r i a l  c o u r t  f ound  

Kenny 's  a g e  a m i t i g a t i n g  f a c t o r .  A d d i t i o n a l l y ,  t h e  c o u r t  s h o u l d  

h a v e  f o u n d  two o t h e r  s t a t u t o r y  m i t i g a t i n g  f a c t o r s  ( e m o t i o n a l  

d i s t u r b a n c e  and  i m p a i r m e n t ) ,  p l u s  t h e  n o n - s t a t u t o r y  m i t i g a t i o n .  

F u r t h e r m o r e ,  t h e  p r o s e c u t o r  u s e d  t h e  t r i a l  c o u r t ' s  

e r r o r  t o  h i s  a d v a n t a g e  d u r i n g  p e n a l t y  p h a s e  c l o s i n g  a rgumen t .  He 

s a i d ,  "The  j u d g e  i s  g o i n g  t o  i n s t r u c t  y o u  o n  t h e  m i t i g a t i n g  
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f a c t o r s .  There a r e  g o i n g  t o  be  two.' ' ( R .  7 5 9 )  T h i s  r e i n f o r c e d  

t h e  j u r y ' s  m i s c o n c e p t i o n  t h a t  t h e r e  were fewer m i t i g a t i n g  f a c t o r s  

t h a n  a g g r a v a t i n g  f a c t o r s .  The j u r y  s h o u l d  have  been i n s t r u c t e d  

on  f o u r  m i t i g a t o r s .  Had t h e  n u m b e r s  b e e n  r e v e r s e d ,  t h e  j u r y  

might  have  made a recommendat ion o f  l i f e .  

I n  d e c i d i n g  w h e t h e r  t o  i n s t r u c t  a s  t o  s t a t u t o r y  m i t i -  

g a t o r s ,  t h e  t r i a l  j u d g e  s h o u l d  e r r  on t h e  s i d e  of  c a u t i o n  and  

i n s t r u c t  on t h e  r e q u e s t e d  f a c t o r s  r a t h e r  t h a n  b e i n g  t o o  r e s t r i c -  

t i v e .  Rob inson ,  487 So.2d a t  1043. T h i s  a l l o w s  the  j u r y  t o  f u l -  

f i l l  i t s  s t a t u t o r y  f u n c t i o n  of  making a v a l i d  a d v i s o r y  o p i n i o n .  

I t  was e r r o r  f o r  t h e  t r i a l  j u d g e  t o  r e l y  o n l y  on t h e  o p i n i o n  o f  

one p s y c h o l o g i s t  when t h e r e  was o t h e r  e v i d e n c e  o f  t h e s e  m i t i g a -  

t o r s ,  p a r t i c u l a r l y  when, o n l y  a month b e f o r e ,  h e  h e a r d  a n o t h e r  

p s y c h o l o g i s t  t e s t i f y  s u b s t a n t i a l l y  d i f f e r e n t l y .  

Due p r o c e s s  r e q u i r e s  t h a t  t h e  j u r y  b e  i n s t r u c t e d  on all 

m i t i g a t i n g  c i r c u m s t a n c e s .  L i m i t i n g  i n s t r u c t i o n s  t o  t h o s e  m i t i g a -  

t i n g  f a c t o r s  which  t h e  t r i a l  j udge  deems a p p r o p r i a t e  d i s t o r t s  t h e  

d e a t h  p e n a l t y  s e n t e n c i n g  scheme. C o o p e r ,  336 S o . 2 d  a t  1 1 4 0 .  

The s e n t e n c i n g  scheme was d i s t o r t e d  i n  t h i s  case and  S t e w a r t ' s  

d e a t h  s e n t e n c e  s h o u l d  b e  r e v e r s e d  w i t h  d i r e c t i o n s  t h a t  h e  b e  

a f f o r d e d  a new p e n a l t y  t r i a l  w i t h  a new j u r y .  
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ISSUE V I I I  

I N  V I O L A T I O N  OF THE E I G H T H  AMENDMENT 
TO THE U N I T E D  STATES C O N S T I T U T I O N ,  
THE S T A T E  PRESENTED TESTIMONY BY THE 
V I C T I M ' S  SISTER A N D  BROTHER U R G I N G  
THAT STEWART BE SENTENCED TO D E A T H .  

A t  s e n t e n c i n g ,  t h e  v i c t i m ' s  b r o t h e r  a n d  s i s te r  t e s t i -  

f i e d  i n  f r o n t  o f  t h e  t r i a l  c o u r t  j u d g e  t h a t  t h e y  w a n t e d  S t e w a r t  

t o  be  s e n t e n c e d  t o  d e a t h  f o r  k i l l i n g  t h e i r  b r o t h e r .  (R876-78)  I n  

Booth  v .  M a r y l a n d ,  482 U.S. -7 107 S . C t .  2 5 2 9 ,  96 L.Ed.2d 440 

( 1 9 8 7 ) )  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h e l d  t h a t  t h e  E i g h t h  

Amendment p r e c l u d e s  a c a p i t a l  s e n t e n c i n g  j u r y  f r o m  c o n s i d e r i n g  

v i c t i m  i m p a c t  e v i d e n c e .  The B o o t h  c o u r t  r e c o g n i z e d  t h a t  t h e  p e r -  

s o n a l  c h a r a c t e r i s t i c s  o f  t h e  v i c t i m  a n d  t h e  i m p a c t  o f  t h e  crime 

on t h e  v i c t i m ' s  f a m i l y  a r e  i r r e l e v a n t  t o  a c a p i t a l  s e n t e n c i n g  

d e c i s i o n  a n d  r e a s o n e d  t h a t  s u c h  e v i d e n c e  t h e r e f o r e  c r e a t e s  "a 

c o n s t i t u t i o n a l l y  u n a c c e p t a b l e  r i s k  t h a t  t h e  j u r y  may impose  t h e  a 
d e a t h  p e n a l t y  i n  a n  a r b i t r a r y  a n d  c a p r i c i o u s  m a n n e r . "  96 L .Ed .2d  

a t  448.  B e c a u s e  t h e  j u d g e  i m p o s e s  t h e  s e n t e n c e  i n  F l o r i d a ,  t h e  

h o l d i n g  i n  B o o t h  a l s o  p r e c l u d e s  t h e  j u d g e  f r o m  h e a r i n g  s u c h  

t e s t i m o n y .  Grossman v .  S t a t e ,  525  So .2d  833 ( F l a .  1 9 8 8 ) .  

-- 

A l t h o u g h  d e f e n s e  c o u n s e l  f a i l e d  t o  o b j e c t  t o  t h e  i n t r o -  

d u c t i o n  o f  t h i s  t e s t i m o n y ,  h e  d i d  n o t  h a v e  t h e  b e n e f i t  o f  t h e  

Booth  d e c i s i o n .  F a i l u r e  t o  o b j e c t  i n  t h e  s e n t e n c i n g  p r o c e e d i n g  

o f  a c a p i t a l  t r i a l  f l s h o u l d  n o t  be c o n c l u s i v e  of  t h e  s p e c i a l  s c o p e  

o f  r e v i e w  by t h i s  C o u r t  i n  d e a t h  cases ."  E l l e d g e  v .  S t a t e ,  346 

S o . 2 d  9 9 8 ,  1 0 0 2  ( F l a .  1 9 7 7 ) .  B e c a u s e  o f  t h e  C o u r t ' s  s p e c i a l  

o b l i g a t i o n s  i n  c a p i t a l  cases ,  t h e  C o u r t  h a s  r e p e a t e d l y  r e v i e w e d  

t h e  r e c o r d  o f  s e n t e n c i n g  p r o c e e d i n g s  e v e n  w h e r e  n o  i s s u e  r e g a r d -  a 
i n g  t h e  s e n t e n c e  was ra i sed  by c o u n s e l .  D a v i s  v .  S t a t e ,  461 S o . 2 d  



6 7 ,  71 ( F l a .  1 9 8 4 )  ( c o u n s e l  waived  a r g u m e n t  on s e n t e n c i n g  i s s u e s  

f o r  t a c t i c a l  r e a s o n s ) ;  Goode v .  S t a t e ,  365  S o . 2 d  381 ( F l a .  1 9 7 9 )  

( a p p e l l a n t  a d m i t t e d  h i s  g u i l t  a n d  s o u g h t  t o  d i s m i s s  t h e  a p p e a l  

a n d  go fo rward  w i t h  h i s  e x e c u t i o n ) .  A c c o r d i n g l y ,  e v e n  when t h e  

i s s u e  i s  n o t  r a i s e d ,  " t h i s  C o u r t  mus t  . . . e x a m i n e  t h e  record  to 

be s u r e  t h a t  t h e  i m p o s i t i o n  o f  t h e  d e a t h  s e n t e n c e  c o m p l i e s  w i t h  

a l l  t h e  s t a n d a r d s  s e t  by t h e  C o n s t i t u t i o n ,  t h e  L e g i s l a t u r e  a n d  

t h e  c o u r t s . "  Goode,  365 S o . 2 d  a t  364. 

Even i f  t h i s  were n o t  a c a p i t a l  case ,  c o u n s e l ' s  f a i l u r e  

t o  o b j e c t  s h o u l d  n o t  c o n s t i t u t e  a " p r o c e d u r a l  d e f a u l t "  b a r r i n g  

r e v i e w  b e c a u s e  c o u n s e l  c o u l d  n o t  h a v e  a n t i c i p a t e d  t h e  c h a n g e  i n  

t h e  l a w  that u n d e r l i e s  t h e  e r r o r .  Reed v .  R O S S ,  468 U.S. 1, 104 

S . C t .  2901,  8 2  L .Ed .2d  1 ( 1 9 8 4 ) .  T h i s  C o u r t  r e c e n t l y  d e t e r m i n e d  

t h a t  t h e  U n i t e d  S t a t e s  Supreme  C o u r t ' s  d e c i s i o n  i n  H i t c h c o c k  v .  

D u g g e r ,  462 U.S. -7 107 S . C t .  1821,  95 L .Ed .2d  347 (19871 ,  t h a t  

F l o r i d a  ? s  c a p i t a l  s e n t e n c i n g  s t a t u t e  r e q u i r e s  t h a t  t h e  j u r y  be 

i n s t r u c t e d  t o  c o n s i d e r  n o n s t a t u t o r y  as w e l l  a s  s t a t u t o r y  m i t i g a -  

- a 

t i n g  f a c t o r s ,  r e p r e s e n t s  a s u f f i c i e n t  c h a n g e  i n  t h e  law t o  d e f e a t  

t h e  a r g u m e n t  t h a t  a f a i l u r e  t o  o b j e c t  i n  t h e  t r i a l  c o u r t  c o n s t i -  

t u t e s  a p r o c e d u r a l  d e f a u l t .  See ,  e . g . ,  Combs v .  S t a t e ,  525 So.2d 

853, 855 ( F l a .  1 9 8 8 ) ;  Z e i g l e r  v .  D u g g e r ,  524  S o . 2 d  419,  420 ( F l a .  

1 9 8 8 ) ;  Thompson v.  D u g g e r ,  515 S o . 2 d  173 ( F l a .  1 9 8 7 ) .  

The c h a n g e  i n  t h e  law made by t h e  B o o t h  d e c i s i o n  a l s o  

r e p r e s e n t s  a s u b s t a n t i a l  c h a n g e  i n  t h e  law. T h i s  is  e s p e c i a l l y  

t r u e  b e c a u s e  a p r o v i s i o n  i n  s e c t i o n  9 2 1 . 1 4 3 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) ,  s p e c i f i c a l l y  a u t h o r i z e s  t h e  v i c t i m ' s  n e x t  o f  k i n  to 

a p p e a r  be fore  t h e  s e n t e n c i n g  c o u r t .  D e f e n s e  c o u n s e l  may w e l l  



h a v e  r e a s o n a b l y  r e l i e d  on t h i s  s t a t u t o r y  p r o v i s i o n ,  w h i c h  h a d  

n e v e r  been  l i m i t e d  t o  n o n c a p i t a l  cases,  t o  b e l i e v e  t h a t  a n  o b j e c -  

t i o n  was g r o u n d l e s s .  A c c o r d i n g l y ,  we s u b m i t  t h a t  t h i s  C o u r t  

s h o u l d  f o l l o w  i t s  h o l d i n g  i n  t h e  numerous  r e c e n t  cases r z v e r s i n g  

b e c a u s e  o f  H i t c h c o c k  e r r o r  e v e n  when t h e r e  was no  o b j e c t i o n  a t  

t h e  t r i a l  c o u r t  l e v e l .  

We a r e  aware t h a t ,  i n  Grossman v .  S t a t e ,  5 2 5  S o . 2 d  833 

( F l a .  1 9 8 8 ) ,  t h i s  C o u r t  h e l d  t h a t  f a i l u r e  t o  o b j e c t  t o  v i c t i m  

i m p a c t  e v i d e n c e  p r e c l u d e d  a p p e l l a t e  r e v i e w  o f  t h e  i s s u e .  A s  i n  

t h e  case a t  h a n d ,  v i c t i m  i m p a c t  e v i d e n c e  i n  Grossman was p r e -  

s e n t e d  o n l y  t o  t h e  s e n t e n c i n g  j u d g e .  The d e c i s i o n  i n  Grossman 

was g r o u n d e d  on two s e p a r a t e  r a t i o n a l e s  - - p r o c e d u r a l  d e f a u l t  a n d  

ha rmless  e r r o r .  A s  t o  t h e  f i r s t  r a t i o n a l e ,  s e c t i o n  9 2 1 . 1 4 3 ,  

F l o r i d a  S t a t u t e s  ( 1 9 6 5 1 ,  d i s c u s s e d  a b o v e ,  p r o v i d e s  s u f f i c i e n t  

r e a s o n  f o r  t h i s  C o u r t  t o  recede f r o m  i t s  h o l d i n g  i n  Grossman t h a t  

f a i l u r e  t o  o b j e c t  w a i v e s  a p p e l l a t e  r e v i e w .  

C o n s i d e r i n g  t h e  s e c o n d  r a t i o n a l e  i n  G r o s s m a n ,  t h e  

v i c t i m  i m p a c t  e v i d e n c e  i n  Grossman was f o u n d  t o  b e  harmless  e r r o r  

b e c a u s e  t h e r e  were s u b s t a n t i a l  a g g r a v a t i n g  c i r c u m s t a n c e s  t o  

s u p p o r t  t h e  d e a t h  r e c o m m e n d a t i o n  a n d  a lack o f  m i t i g a t i n g  e v i -  

d e n c e .  I n  t h e  i n s t a n t  ca se ,  S t e w a r t  p r e s e n t e d  c o n s i d e r a b l e  m i t i -  

g a t i n g  e v i d e n c e  c o n c e r n i n g  h i s  t r a u m a t i c  c h i l d h o o d .  When 

i m p o s i n g  t h e  d e a t h  p e n a l t y ,  t h e  t r i a l  c o u r t  o r a l l y  n o t e d  o n l y  two 

a g g r a v a t i n g  f a c t o r s  a n d  o n e  m i t i g a t i n g  f a c t o r .  29  ( R .  801-02)  

A c c o r d i n g l y ,  t h e  v i c t i m  i m p a c t  e v i d e n c e  was n o t  harmless. 

29 There were no w r i t t e n  f i n d i n g s .  S e e  I s s u e  I X ,  i n f r a .  
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Based on t h e  a b o v e  r e a s o n i n g ,  we u r g e  t ha t  t h i s  C o u r t  

r e c e d e  f r o m  Grossman a n d  b o l d  t h a t  Booth s h o u l d  b e  a p p l i e d  r e t r o -  

a c t i v e l y  t o  a l l  cases p e n d i n g  o n  d i r e c t  a p p e a l  a t  t h e  time t h e  

o p i n i o n  was i s s u e d .  A B o o t h  v i o l a t i o n  a f f e c t s  t h e  r e l i a b i l i t y  of 

a c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  i n  c o n t r a v e n t i o n  of t h e  E i g h t h  

Amendment  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S e e  P h i l l i p s  - v .  

D u g g e r ,  515 S o . 2 d  227 ( F l a .  1987)  ( B a r k e t t ,  J . ,  c o n c u r r i n g )  ( p r o -  

c e d u r a l  b a r  r e s t i n g  on c o n c e p t  o f  w a i v e r  by d e f a u l t  s h o u l d  n o t  

p e r m i t  t h e  c o u r t s  o f  a n y  s t a t e  t o  a f f i r m  d e a t h  s e n t e n c e  t h a t  

bears i n d i c i a  o f  u n r e l i a b i l i t y  ) .  B e c a u s e  S tewar t ' s  death s e n -  

t e n c e  i s  u n r e l i a b l e  d u e  t o  t h e  p r e j u d i c i a l  i n t r o d u c t i o n  o f  

e v i d e n c e  c o n c e r n i n g  t h e  i m p a c t  of t h e  homic ides  on  t h e  v i c t i m ' s  

b r o t h e r  a n d  s i s t e r ,  S t e w a r t ' s  s e n t e n c e  o f  death s h o u l d  be v a c a t e d  

a n d  a new s e n t e n c i n g  o r d e r e d .  

I n  P a t t e r s o n  L S t a t e ,  513  S o . 2 d  1 2 5 7 ,  1 2 6 3  ( F l a .  

19871, t h i s  C o u r t  f o u n d  a Booth e r r o r ,  a p p a r e n t l y  s u a  s p o n t e ,  

b e c a u s e  t h e  v i c t i m ' s  n i e c e ,  who was c a r i n g  f o r  t h e  v i c t i m ' s  two 

c h i l d r e n ,  e x p r e s s e d  her o p i n i o n  t o  t h e  j u d g e  at s e n t e n c i n g  t h a t  

t h e  d e a t h  p e n a l t y  was a p p r o p r i a t e .  The re  i s  n o  i n d i c a t i o n  t h a t  

a n  o b j e c t i o n  was made a t  t h e  t r i a l  c o u r t  l e v e l .  N e v e r t h e l e s s ,  

t h e  P a t t e r s o n  c o u r t  f o u n d  r e v e r s i b l e  e r r o r  p u r s u a n t  t o  B o o t h  - v .  

M a r y l a n d .  I n  t h e  case a t  h a n d ,  t h e r e  a r e  s e v e r a l  o t h e r  i s s u e s  

t h a t  also p r o v i d e  g r o u n d s  f o r  a r e s e n t e n c i n g  ( i f  n o t  a new 

p e n a l t y  p h a s e  o r  i m p o s i t i o n  of  a l i f e  s e n t e n c e ) .  T h u s ,  a s  i n  

P a t t e r s o n ,  t h i s  C o u r t  s h o u l d  f i n d  t h a t  t h e  t e s t i m o n y  o f  t h e  

v i c t i m * s  s i s te r  a n d  b r o t h e r  c o n s t i t u t e d  r e v e r s i b l e  e r r o r .  



ISSUE 1x 

T H E  D E A T H  SENTENCE MUST BE  V A C A T E D  
BECAUSE THE YRIAL COURT FAILED TO SET 
O U T  WHlTTEM REASONS FOR I M P O S I N G  THE 
DEATH PENALTY AS HEQUIREP BY S E C T I O N  
9 2 1 . 1 4 1 ( 3 ) ,  FLORIDA STATUTES.  

S e c t i o n  9 2 1 . 1 4 1 ( 3 ) ,  F l o r i d a  S t a t u t e s  (19851, r e q u i r e s  

t h a t  i f  t h e  c o u r t  i m p o s e s  t h e  d e a t h  s e n t e n c e ,  I f i t  s h a l l  s e t  f o r t h  

i n  w r i t i n g  i t s  f i n d i n g s  u p o n  w h i c h  t h e  s e n t e n c e  o f  d e a t h  i s  

based . ' ?  The  c o u r t v s  d e t e r m i n a t i o n  t h a t  d e a t h  be  i m p o s e d  mus t  b e  

s u p p o r t e d  by s p e c i f i c  w r i t t e n  f i n d i n g s  of f a c t  b a s e d  upon t h e  

a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s  s e t  o u t  i n  t h e  s t a t u t e  

a n d  the  t r i a l  a n d  s e n t e n c i n g  p r o c e e d i n g s .  "If t h e  c o u r t  d o e s  n o t  

make t h e  f i n d i n g s  r e q u i r i n g  t h e  d e a t h  s e n t e n c e , "  t h e  s t a t u t e  

r e q u i r e s  t h a t  t h e  c o u r t  i m p o s e  a s e n t e n c e  of l i f e  i m p r i s o n m e n t .  

9 '921 .141(3) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  

The record  on  a p p e a l  i n  t h i s  case  vas r e c e i v e d  w i t h  no  

w r i t t e n  f i n d i n g s  of' f a c t  t o  s u p p o r t  t h e  d e a t h  s e n t e n c e .  T h i s  

C o u r t  g r a n t e d  a p p e l l a t e  c o u n s e l ' s  r e q u e s t  t o  s u p p l e m e n t  t h e  

r e c o r d  w i t h  t h e s e  w r i t t e n  f i n d i n g s .  ( R .  1 2 3 5 )  T h e  C l e r k  o f  

C i r c u i t  C o u r t  of  H i l l s b o r o u g h  C o u n t y  s u b s e q u e n t l y  c e r t i f i e d  t h a t  

no l f W r i t t e n  F i n d i n g s  o f  F a c t  R e g a r d i n g  I m p o s i t i o n  of  t h e  D e a t h  

S e n t e n c e T P  h a d  b e e n  f i l e d  w i t h  h i s  o f f i c e ,  n u p  u n t i l  t i m e  o f  

r e c e i v i n g  S u p p l e m e n t a l  D i r e c t i o n s  t o  C l e r k . ' ?  The  c e r t i f i c a t e  i s  

d a t e d  J u l y  1 4 ,  1 9 8 8 .  ( R .  1236)  We t h e r e f o r e  s u b m i t  t h a t  a l i f e  

s e n t e n c e  i s  r e q u i r e d  by s t a t u t e .  

'This  i n t e r p r e t a t i o n  of t h e  s t a t u t o r y  p r o v i s i o n  i s  s u p-  

p o r t e d  by this C o u r t ' s  d e c i s i o n  i n  Van R o y a l  v .  S t a t e ,  497 S o . 2 d  

625 ( F l a .  1 9 8 6 ) .  I n  Van Royal, t h e  c o u r t  v a c a t e d  t h e  d e a t h  s e n -  

t e n c e  b e c a u s e  t h e  t r i a l  c o u r t  j u d g e  f a i l e d  t o  p r o v i d e  w r i t t e n  
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f i n d i n g s  o f  f a c t  t o  s u p p o r t  t h e  i m p o s i t i o n  o f  t h e  d e a t h  s e n t e n c e s  

u n t i l  more t h a n  a month a f t e r  t h e  r e c o r d  on  a p p e a l  was f i l e d .  

F u r t h e r m o r e ,  t h e  c o u r t  remanded t h e  case f o r  i m p o s i t i o n  of l i f e  

s e n t e n c e s  i n  a c c o r d a n c e  w i t h  s e c t i o n  9 2 1 . 1 4 1 ( 3 ) .  

F o l l o w i n g  Van R o y a l ,  t h i s  C o u r t  e n c o u n t e r e d  a number of 

cases i n  w h i c h  t h e  t i m e l i n e s s  of  t h e  t r i a l  c o u r t ' s  w r i t t e n  f i n d -  

i n g s  was at i s s u e .  Grossman v .  S t a t e ,  5 2 5  S o . 2 d  833, 8 4 1  ( F l a .  

1988) .  F o r  e x a m p l e ,  i n  Muehleman v .  S t a t e ,  503 S o . 2 d  310 ( F l a .  

1 9 8 7 ) ,  t h e  w r i t t e n  f i n d i n g s  were n o t  c o n t e m p o r a n e o u s  w i t h  t h e  

i m p o s i t i o n  o f  s e n t e n c e  b u t  were f i l e d  p r i o r  t o  t h e  c e r t i f i c a t i o n  

of t h e  record .  B e c a u s e  of t h e  f r e q u e n c y  of t h e  p r o b l e m ,  t h i s  

C o u r t  i m p o s e d  a " p r o c e d u r a l  r u l e "  t h a t  a l l  w r i t t e n  o r d e r s  i m -  

p o s i n g  a d e a t h  s e n t e n c e  mus t  b e  p r e p a r e d  p r i o r  t o  t h e  o r a l  p r o -  

nouncement  o f  s e n t e n c e  f o r  c o n t e m p o r a n e o u s  f i l i n g .  Grossman ,  5 2 5  

S o . 2 d  a t  841. E x p l a i n i n g  t h i s  r u l e ,  t h e  Grossman c o u r t  s t a t e d :  

I n  Van R o y a l  a n d  i t s  p r o g e n y ,  w e  h a v e  h e l d  o n  
s u b s t a n t i v e  g r o u n d s  t h a t  p r e p a r a t i o n  of  t h e  writ- 
t e n  s e n t e n c i n g  o r d e r  p r i o r  t o  t h e  c e r t i f i c a t i o n  of 
t h e  t r i a l  record  t o  t h i s  c o u r t  xas  a d e q u a t e .  A t  
t h e  same t ime ,  h o w e v e r ,  we h a v e  s t a t e d  a s t r o n g  
d e s i r e  t h a t  w r i t t e n  s e n t e n c i n g  o r d e r s  a n d  o r a l  
p r o n o u n c e m e n t s  be c o n c u r r e n t .  P a t t e r s o n  v .  S t a t e ,  
5 1 3  S o . 2 d  1257 ( F l a .  1 9 8 7 ) ;  Muehleman. We r e c o g-  
n i z e  t h a t  t h e  t r i a l  c o u r t  h e r e ,  a n d  t h e  t r i a l  
c o u r t  i n  o t h e r  cases which  h a v e  reached us o r  w i l l  
r e a c h  u s  i n  t h e  n e a r  f u t u r e ,  h a v e  n o t  h a d  t h e  
b e n e f i t  o f  Van R o y a l  a n d  i t s  p r o g e n y .  N e v e r t h e-  
l e s s ,  w e  c o n s i d e r  i t  d e s i r a b l e  t o  e s t a b l i s h  a p r o -  
c e d u r a l  r u l e  t h a t  all w r i t t e n  o r d e r s  i m p o s i n g  a 
d e a t h  s e n t e n c e  b e  p r e p a r e d  p r i o r  t o  t h e  oral p r o -  
nouncement  o f  s e n t e n c e  f o r  f i l i n g  c o n c u r r e n t  w i t h  
t h e  p r o n o u n c e m e n t .  A c c o r d i n g l y ,  p u r s u a n t  t o  o u r  
a u t h o r i t y  u n d e r  a r t i c l e  V ,  s e c t i o n  2 ( a ) ,  o f  t h e  
F l o r i d a  C o n s t i t u t i o n ,  e f f e c t i v e  t h i r t y  d a y s  a f t e r  
t h i s  d e c i s i o n  becomes f i n a l ,  we s o  o r d e r .  

- I d .  The a b o v e  e x c e r p t  from Grossman i n d i c a t e s  t h a t  t h i s  C o u r t  

d i s t i n g u i s h e d  cases i n  w h i c h  a l i f e  s e n t e n c e  was n o t  o r d e r e d  on  



remand f r o m  Van R o y a l ,  i n  which  t h e  t r i a l  c o u r t  was o r d e r e d  t o  

i m p o s e  a l i f e  s e n t e n c e ,  b e c a u s e ,  i n  t h e  d i s t i n g u i s h e d  cases ,  t h e  

w r i t t e n  o r d e r  was p r e p a r e d  a n d  f i l e d  p r i o r  t o  c e r t i f i c a t i o n  o f  

t h e  r e c o r d .  I n  t h e  i n s t a n t  case ,  a w r i t t e n  s e n t e n c i n g  o r d e r  h a s  

n e v e r  been  p r e p a r e d .  M o r e o v e r ,  t h e  oral i m p o s i t i o n  o f  s e n t e n c e  

i n  this case was n o t  made u n t i l  a p p r o x i m a t e l y  two weeks a f t e r  

R o y a l ;  t h u s ,  t h e  t r i a l  c o u r t  d i d  h a v e ,  o r  a t  l e a s t  c o u l d  h a v e  

h a d ,  t h e  b e n e f i t  of  - Van R o y a l .  E v e n  i f  t h e  d e c i s i o n  was t o o  

r e c e n t  a t  t h e  t ime o f  s e n t e n c i n g ,  t h e  t r i a l  c o u r t  s h o u l d  h a v e  

read i t  b e f o r e  c e r t i f i c a t i o n  o f  t h e  r e c o r d  i n  t h i s  case.  F o r  

t h e s e  r e a s o n s ,  t h i s  case c l e a r l y  f a l l s  u n d e r  t h e  Van R o y a l  l i n e  

of  cases r e q u i r i n g  t h e  i m p o s i t i o n  o f  a l i f e  s e n t e n c e .  

We r e c o g n i z e  t h a t  t h e r e  a r e  d i s t i n c t i o n s  b e t w e e n  t h i s  

case a n d  Van R o y a l .  Most o b v i o u s ,  o f  c o u r s e ,  i s  t h e  f a c t  t h a t  Van 
R o y a l  i n v o l v e d  a j u r y  o v e r r i d e .  A d d i t i o n a l l y ,  t h e  t r i a l  c o u r t ' s  

o r a l  f i n d i n g s  i n  Van R o y a l  d i d  n o t  i d e n t i f y  s p e c i f i c  a g g r a v a t i n g  

a n d  m i t i g a t i n g  f a c t o r s .  49'7 S o . 2 d  a t  629.  I n  t h e  case a t  h a n d ,  

t h e  t r i a l  j u d g e  d i s c u s s e d  some o f  t h e  s t a t u t o r y  a g g r a v a t i n g  a n d  

m i t i g a t i n g  f a c t o r s ,  a l t h o u g h  t h e  e x t e n t  t h a t  h e  r e l i e d  o n  them i s  

u n c l e a r .  30 ( R .  801- 02)  

On t h e  o t h e r  h a n d ,  t h e r e  a r e  s e v e r a l  s i m i l a r i t i e s  

jU The j u d g e  n o t e d  t h a t  t h e  j u r y  was allowed t o  c o n s i d e r  
t h e  d e f e n d a n t ' s  a g e  as  a m i t i g a t i n g  c i r c u m s t a n c e  i n  making i t s  
r e c o m m e n d a t i o n .  He s a i d  t h a t  h e  had  a l s o  c o n s i d e r e d  i t .  Con- 
c e r n i n g  " o t h e r  a s p e c t s  o f  t h e  d e f e n d a n t ' s  charac ter  o r  r e c o r d ,  
h e  s a i d  t h a t  h e  h a d  searched a n d  c o u l d  f i n d  n o t h i n g  which  would  
m i t i g a t e  t h e  k i l l i n g .  Whether h e  l f s e a r c h e d l s  f o r  e v i d e n c e  s u p-  
p o r t i n g  t h e  two s t a t u t o r y  m i t i g a t o r s  upon w h i c h  h e  r e f u s e d  t o  
i n s t r u c t  t h e  j u r y  -- e m o t i o n a l  d i s t u r b a n c e  a n d  i m p a i r e d  c a p a c i t y  
-- o r  o n l y  f o r  n o n s t a t u t o r y  m i t i g a t i o n ,  i s  u n c l e a r .  
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b e t w e e n  Van R o y a l  a n d  o u r  case which s u p p o r t  a remand f o r  i m -  

p o s i t i o n  o f  a l i f e  s e n t e n c e .  T h e s e  a r e  b a s e d  o n  Van R o y a l ' s  

" t h r e e  s i g n i f i c a n t  f a c t o r s , "  w h i c h  were t h a t  ( 1 )  t h e  f i n d i n g s  

were  n o t  made u n t i l  a f t e r  t h e  t r i a l  c o u r t  s u r r e n d e r e d  j u r i s -  

d i c t i o n  t o  L h i s  C o u r t ;  ( 2 )  t h e  F l o r i d a  d e a t h  p e n a l t y  s t a t u t e  

m a n d a t e s  t h a t  d e a t h  s e n t e n c e s  be s u p p o r t e d  by s p e c i f i c  f i n d i n g s  

w h i c h  m u s t  b e  s e t  o u t  i n  w r i t i n g ; l i l  a n d  ( 3 )  t h e  r e c o r d  was 

i n a d e q u a t e ,  n o t  m e r e l y  i n c o m p l e t e .  497  S o . 2 d  a t  628. 

i n  the case a t  h a n d ,  t h e  t r i a l  c o u r t  h a s  s u r r e n d e r e d  

j u r i s d i c t i o n  t o  t h i s  C o u r t .  A s  t o  t h i s  f a c t o r ,  o u r  case i s  e v e n  

w o r s e  t h a n  Van R o y a l  a n d  o t h e r  cases  c o n s i d e r e d  by t h i s  C o u r t .  

N e a r l y  two y e a r s  a f t e r  S tewar t ' s  t r i a l  a n d  s e n t e n c i n g ,  t h e r e  a re  

s t i l l  n o  w r i t t e n  r e a s o n s .  T h e  r e c o r d  h a s  b e e n  c e r t i f i e d  a n d  

s u p p l e m e n t e d .  There fore ,  u n d e r  t h e  Grossman d i s t i n c t i o n ,  d i s c u s -  

s e d  a b o v e ,  a n d  t h e  Van R o y a l  f a c t o r  -- s u r r e n d e r  o f  j u r i s d i c t i o n  

t o  t h i s  C o u r t ,  i t  i s  now t o o  l a t e  f o r  w r i t t e n  f i n d i n g s .  

T h i s  c o n c l u s i o n  i s  s u p p o r t e d  by t h e  s e c o n d  Van R o y a l  

f a c t o r  -- t h a t  t h e  s t a t u t e  m a n d a t e s  w r i t t e n  f i n d i n g s .  Even t h e  

c o u r t  v s  o r a l  f i n d i n g s  a r e  i n a d e q u a t e .  The s t a t u t e  r e q u i r e s  t h a t  

t h e  t r i a l  c o u r t  e x p r e s s l y  f i n d  "(a) T h a t  s u f f i c i e n t  a g g r a v a t i n g  

c i r c u m s t a n c e s  e x i s t  as  e n u m e r a t e d  i n  s u b s e c t i o n  ( 5 ) .  $921 141  

( 3 ) ( a ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  A l t h o u g h  t h e  t r i a l  j u d g e  o r a l l y  

w e i g h e d  a g g r a v a t i n g  f a c t o r s  a g a i n s t  m i t i g a t i n g  f a c t o r s  a n d  f o u n d  

t h a t  t h e  a g g r a v a t i n g  f a c t o r s  o u t w e i g h e d  t h e  m i t i g a t i n g  f a c t o r s  

31 "A c o u r t ' s  w r i t t e n  f i n d i n g  of f a c t  a s  t o  a g g r a v a t i n g  
P, a n d  m i t i g a t i n g  c i r c u m s t a n c e s  c o n s t i t u t e s  a n  i n t e g r a l  p a r t  of t h e  

c o u r t ' s  d e c i s i o n ;  t h e y  do n o t  m e r e l y  s e r v e  t o  memorialize it. ' '  
497 S o . 2 d  a t  6 2 8 .  

- 
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as r e q u i r e d  i n  s u b s e c t i o n  ( b ) ,  h e  made no  e x p r e s s  f i n d i n g  t h a t  

" s u f f i c i e n t  a g g r a v a t i n g  f a c t o r s  e x i s t . "  A l t h o u g h  he  c i t e d  two 

a g g r a v a t i n g  f a c t o r s ,  he  d i d  n o t  m e n t i o n  t h e  " c o l d ,  c a l c u l a t e d  a n d  

p r e m e d i t a t e d "  f a c t o r  upon w h i c h  h e  i n s t r u c t e d  t h e  j u r y .  We d o  n o t  

know w h e t h e r  he  f o u n d  i t  i n a p p l i c a b l e  o r  j u s t  f o r g o t  a b o u t  i t .  32 

T h i r d ,  Van R o y a l  f o u n d  t h a t  t h e  r e c o r d  i n a d e q u a t e  a n d  

n o t  m e r e l y  i n c o m p l e t e .  A l t h o u g h  t h e  c o u r t ' s  o r a l  f i n d i n g s  i n  

t h i s  case were n o t  a s  i n a d e q u a t e  a s  t h o s e  i n  Van R o y a l ,  t h e y  were 

s t i l l  f a r  f r o m  a d e q u a t e .  I n  Van R o y a l ,  t h e  m a j o r i t y  n o t e d  t h a t  i t  

c o u l d  o r d e r  t h a t  t h e  r e c o r d  b e  s u p p l e m e n t e d  b u t  t h a t  i t  was n o t  

i n c l i n e d  t o  do  s o .  497 S o . 2 d  a t  628.  S u c h  is  n o t  t h e  case here .  

A s u p p l e m e n t  was o r d e r e d  a n d  showed t h a t  t h e r e  were n o  w r i t t e n  

f i n d i n g s .  B e c a u s e  t h e  s t a t u t e  r e q u i r e s  w r i t t e n  f i n d i n g s ,  t h i s  

r e c o r d  i s  i n a d e q u a t e .  J u s t i c e  E h r l i c h  s a i d ,  c o n c u r r i n g ,  ' cha t :  

W h i l e  I eschew d e c i d i n g  a c a se  o t h e r  t h a n  o n  
i t s  mer i t s ,  we h a v e  n o  a l t e r n a t i v e .  The l e g i s l a -  
t u r e  h a s  s p o k e n  a n d  s a i d  t h a t  I t i f  t h e  [ t r i a l ]  
c o u r t  d o e s  n o t  make t h e  f i n d i n g s  r e q u i r i n g  t h e  
d e a t h  s e n t e n c e ,  t h e  c o u r t  s h a l l  i m p o s e  s e n t e n c e  o f  
l i f e  i m p r i s o n m e n t  i n  a c c o r d a n c e  w i t h  s .  7 7 5 . 0 8 2 .  s v  
The t r i a l  j u d g e ,  f o r  r e a s o n s  n o t  d i s c l o s e d  i n  t h e  
r e c o r d ,  e g r e g i o u s l y  f a i l e d  t o  p e r f o r m  h i s  s t a t u -  
t o r y  d u t y  i n  t h e  s e n t e n c i n g  p r o c e s s .  We must  do  
o u r s  a n d  v a c a t e  t h e  d e a t h  s e n t e n c e s  a n d  remand f o r  
t h e  i m p o s i t i o n  o f  l i f e  s e n t e n c e s  i n  a c c o r d a n c e  
w i t h  s e c t i o n  921 .141 .  

A c c o r d i n g l y ,  t h i s  C o u r t  s h o u l d  v a c a t e  S t e w a r t ' s  d e a t h  

s e n t e n c e  a n d  o r d e r  t h a t  a l i f e  s e n t e n c e  be  i m p o s e d  on remand.  

j2 A n o t h e r  i n d i c a t i o n  t h a t  e v e n  h i s  o r a l  f i n d i n g s  were 
i n a d e q u a t e  was h i s  f i n d i n g  i n  t h e  o t h e r  case f o r  w h i c h  Stewart  
was s e n t e n c e d ,  t h a t  t h e  e m o t i o n a l  d i s t u r b a n c e  a n d  i m p a i r e d  c a p a-  
c i t y  m i t i g a t o r s  a p p l i e d .  I t  s e e m  u n l i k e l y  t h a t  t h o s e  f a c t o r s  
a p p l i e d  i n  one  case a n d  n o t  t h e  o t h e r .  The e v i d e n c e  showed t h a t  
S t e w a r t  was i n  t h e  same m e n t a l  c o n d i t i o n  a n d  was c o n t i n u a l l y  
i n t o x i c a t e d  a t  t h e  t i m e  o f  b o t h  m u r d e r s .  
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BECAUSE STEWART WAS D E N I E D  HIS R I G H T  
TO A FAIR JURY ADVISORY O P I N I O N ,  HE 
MUST B E  G I V E N  A N E W  P E N A L T Y  PHASE 
T R I A L  BY A PROPERLY INSTRUCTED J U R Y .  

"Under o u r  c a p i t a l  s e n t e n c i n g  s t a t u t e ,  a d e f e n d a n t  h a s  t h e  

r i g h t  t o  a n  a d v i s o r y  o p i n i o n  from a j u r y  . . . . I n  d e t e r m i n i n g  

a n  a d v i s o r y  s e n t e n c e ,  t h e  j u r y  m u s t  c o n s i d e r  a n d  w e i g h  a l l  

a g g r a v a t i n g  a n d  m i t i g a t i n g  c i r c u m s t a n c e s .  . . .I1 F l o y d  v .  S t a t e ,  

487 S o . 2 d  1 2 1 1 ,  1215 ( F l a .  1 9 6 6 ) ( c i t a t i o n s  o m i t t e d ) .  I m p r o p e r ,  

i n c o m p l e t e  o r  c o n f u s i n g  i n s t r u c t i o n s  r e l a t i v e  t o  t h e  

c o n s i d e r a t i o n  o f  b o t h  s t a t u t o r y  a n d  n o n s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  " d o e s  v i o l e n c e  t o  t h e  s e n t e n c i n g  scheme a n d  t h e  j u r y ' s  

f u n d a m e n t a l  r o l e  i n  t ha t  scheme." R i l e y  v .  W a i n w r i g h t ,  517 S o . 2 d  

6 5 6 ,  656 ( F l a .  1 9 8 7 ) ;  F l o y d ,  487 S o . 2 d  a t  1215. 

R e s e n t e n c i n g  w i t h o u t  t h e  b e n e f i t  of a new j u r y  recom- 

m e n d a t i o n  i s  not a l w a y s  e r r o r  b u t  a new j u r y  i s  r e q u i r e d  when t h e  

o r i g i n a l  j u r y  r e c o m m e n d a t i o n  i s  i n v a l i d .  See R i l e y ,  517 S o . 2 d  a t  

6 5 8 ;  L u c a s  - v .  S t a t e ,  4 9 0  S o . 2 d  9 4 3  ( F l a .  1 9 8 6 ) .  T h e  j u r y ' s  

recommended s e n t e n c e  i s  g i v e n  g r e a t  w e i g h t  i n  o u r  d e a t h  p e n a l t y  

s y s t e m .  Where r e l e v a n t  m i t i g a t i n g  e v i d e n c e  i s  e x c l u d e d  f r o m  t h e  

b a l a n c i n g  p r o c e s s ,  t h e  s c a l e  i s  more l i k e l y  t o  t i p  i n  f a v o r  o f  

d e a t h .  B e c a u s e  t h e  j u d g e  mus t  comply  w i t h  a s t r i c t e r  s t a n d a r d  

when o v e r r i d i n g  a j u r y  r e c o m m e n d a t i o n  of l i f e ,  a d e f e n d a n t  mus t  

be  p e r m i t t e d  t o  p r e s e n t  a l l  r e l e v a n t  m i t i g a t i n g  e v i d e n c e  t o  t h e  

j u r y  i n  a n  e f f o r t  t o  s e c u r e  s u c h  a r e c o m m e n d a t i o n .  

I n  t h e  case a t  h a n d ,  r e l e v a n t  m i t i g a t i n g  e v i d e n c e  was 

e x c l u d e d ,  n a m e l y  t e s t i m o n y  c o n c e r n i n g  t h e  m u r d e r  o f  Kenny  Is 

n a t u r a l  f a t h e r ,  t e s t i m o n y  c o n c e r n i n g  c i g a r e t t e  b u r n s  h e  r e c e i v e d  



a s  a n  i n f a n t ,  a n d  a l e t t e r  o f  r emorse  h e  h a d  w r i t t e n  t o  t h e  

f a m i l y  o f  M a r k  Har r i s .  ( S e e  I s s u e  V )  T h i s  i n  i t s e l f  w o u l d  

m a n d a t e  a new s e n t e n c i n g  j u r y .  

I n  a d d i t i o n ,  h o w e v e r ,  t h e  j u r y  was i m p r o p e r l y  i n -  

s t r u c t e d .  The t r i a l  j u d g e  d e n i e d  t h e  j u r y  t h e  o p p o r t u n i t y  t o  

c o n s i d e r  two  s t a t u t o r y  m i t i g a t o r s  t h a t  were shown by a n  a b u n d a n c e  

of e v i d e n c e  d u r i n g  t h e  p e n a l t y  p h a s e .  He s h o u l d  h a v e  i n s t e a d  

p e r m i t t e d  t h e  j u r o r s ,  who h e a r d  all o f  t h e  p e n a l t y  p h a s e  w i t -  

n e s s e s ,  t o  d raw t h e i r  own c o n c l u s i o n s  f r o m  t h e  e v i d e n c e  a s  t o  

w h e t h e r  t h e  ! ' e m o t i o n a l  d i s t u r b a n c e ' !  a n d  " i m p a i r e d  c a p a c i t y ' !  m i t i -  

g a t o r s  a p p l i e d .  (See  I s s u e  V I i )  Had t h e  j u r y  b e e n  t o l d  t h a t  

t h e s e  t w o  m i t i g a t i n g  c i r c u m s t a n c e  r o s e  t o  t h e  l e v e l  of t h e  s t a t u -  

t o r y  a g g r a v a t o r s ,  i t  m i g h t  w e l l  h a v e  recommended l i f e  i n s t e a c !  o f  

d e a t h .  The e r r o r  was e x a c e r b a t e d  b e c a u s e  t h e  t r i a l  c o u r t  e r r o n e -  

o u s l y  i n s t r u c t e d  t h e  j u r y  on  t h e  !!cold, c a l c u l a t e d  a n d  p r e m e d i t a -  

t e d "  a g g r a v a t i n g  f a c t o r .  ( S e e  I s s u e  VI> 

a 
O t h e r  z r r o r s  t a i n t e d  t h e  p e n a l t y  p h a s e  t r i a l .  B e c a u s e  

t r i a l  c o u n s e l ' s  d e f e n s e  d u r i n g  g u i l t y  p h a s e  was t h a t  S t e w a r t  was 

i n n o c e n t ,  o n c e  t h e  j u r y  f o u n d  h i m  g u i l t y ,  t h e  j u r o r s  o b v i o u s l y  

accorded d e f e n s e  c o u n s e l  l i t t l e  c r e d i b i l i t y .  A l t h o u g h  h e  made a 

m o t i o n  t o  w i t h d r a w  a n d  r e q u e s t e d  t h a t  t h e  j u d g e  a p p o i n t  new c o u n-  

s e l  f o r  p e n a l t y  p h a s e ,  h i s  m o t i o n  was d e n i e d .  ( S e e  I s s u e  111) 

A d d i t i o n a l l y ,  t h e  j u r o r s  h e a r d  m i s l e a d i n g  t e s t i m o n y  from Michel le  

Acosta c o n c e r n i n g  a s u b s e q u e n t  m u r d e r  f r o m  which  t h e y  may h a v e  

e r r o n e o u s l y  c o n c l u d e d  t h a t  Stewart  was f o u n d  g u i l t y  o f  p r e m e d i t a -  

t e d  m u r d e r  a n d  a t t e m p t e d  p r e m e d i t a t e d  m u r d e r  when,  i n  f a c t ,  h e  

was c o n v i c t e d  o f  f e l o n y  m u r d e r  a n d  a t t e m p t e d  s e c o n d  d e g r e e  

m u r d e r .  ( S e e  I s s u e  IV) A l l  of  t h e s e  f a c t o r s  d e n i e d  S t e w a r t  h i s  
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r i g h t  to a f a i r  a d v i s o r y  o p i n i o n .  

The q u e s t i o n  i s  w h e t h e r  a d e a t h  s e n t e n c e  may be i m p o s e d  

i n  r e l i a n c e  on  a j u r y  v e r d i c t  i n f e c t e d  w i t h  numerous  c o n s t i t u -  

t i o n a l  a n d  s t a t e  law e r r o r s .  Death i s  d i f f e r e n t .  It i s  a u n i q u e  

p u n i s h m e n t .  S t a t e  v .  D i x o n ,  2 8 3  S o . 2 d  1,  7 ( F l a .  1 9 7 3 ) .  T h u s ,  

i t s  a r b i t r a r y  a n d  c a p r i c i o u s  i m p o s i t i o n  v i o l a t e s  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  a n d  t h e  F l o r i d a  C o n s t i t u t i o n .  F u r m a n  - v .  

G e o r g i a ,  4 0 8  U.S. 

D o n a l d s o n  v .  Sack,  

C o u r t  mus t  e x a m i n e  

p e n a l t y  i s  i m p o s e d  

t i o n a l  a n d  c o m p l i e s  

2 3 8 ,  92  S . C t .  2 7 2 6 ,  33  L . E d . 2 d  3 4 6  ( 1 9 7 2 ) ;  

265 S o . 2 d  4 9 9  ( F l a .  1 9 7 2 ) .  A c c o r d i n g l y ,  t h i s  

t h e  record  of  each case i n  w h i c h  t h e  d e a t h  

t o  be s u r e  t h a t  i t s  i m p o s i t i o n  i s  c o n s t i t u -  

w i t h  t h e  s t a n d a r d s  s e t  by t h e  l e g i s l a t u r e  a n d  

t h e  c o u r t s .  Goode v .  S t a t e ,  365  S o . 2 d  381 ( F l a .  1 9 7 9 ) .  U n l e s s  i t  

i s  c l ea r  beyond  a r e a s o n a b l e  d o u b t  t h a t  t h e  e r ro r s  d i d  n o t  a f f e c t  

t h e  j u r y ' s  r e c o m m e n d a t i o n ,  t h e  d e f e n d a n t  is  e n t i t l e d  to a new 

j u r y  r e c o m m e n d a t i o n  on  r e s e n t e n c i n g .  Valle v .  S t a t e ,  5 0 2  S o . 2 d  

1 2 2 5 ,  1226  ( F l a .  1 9 8 7 ) ;  -- see  a l s o  S t a t e  v .  D i G u i l i o ,  491 S o . 2 d  

1 1 2 9 ,  1138 ( F l a .  1 9 8 6 ) .  

We s u b m i t  t h a t  most of t h e  e r ro r s  t h a t  o c c u r r e d  d u r i n g  

t h e  p e n a l t y  t r i a l  i n  t h i s  case  m a n d a t e  a new p e n a l t y  p h a s e  i n  a n d  

o f  t h e m s e l v e s .  Even i f  none  w o u l d  a l o n e  r e q u i r e  a new p e n a l t y  

t r i a l ,  t h e  a c c u m u l a t i o n  of e r ro r s  d e n i e d  S tewar t  a f a i r  p e n a l t y  

t r i a l .  T h u s ,  t h e  j u r y ' s  a d v i s o r y  o p i n i o n  s h o u l d  n o t  h a v e  b e e n  

r e l i e d  on by t h e  t r i a l  c o u r t  i n  s e n t e n c i n g .  

B e c a u s e  t h e  t r i a l  j u d g e  made n o  w r i t t e n  f i n d i n g s ,  a 

remand is r e q u i r e d .  ( S e e  I s s u e  1x1 B e c a u s e  o f  t h e  o t h e r  e r r o r s ,  

t h e  remand mus t  i n c l u d e  a new p e n a l t y  t r i a l  w i t h  a new j u r y .  
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CONCLUSION 

Appellant, KENNETH ALLEN STEWART, respectfully prays 

this Honorable Court to reverse his convictions and sentences and 

remand for a new trial. In the alternative, Appellant asks the 

Court to vacate his sentence of death and remand for imposition of 

a life sentence, or award him a new penalty trial before a new 

jury impaneled for that purpose. 
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