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P R E L I M I N A R Y  STATEMENT 

T h e  A p p e l l a n t ,  K E N N E T H  ALLEN STEWART, r e l i e s  o n  t h e  

a r g u m e n t s  a n d  a u t h o r i t i e s  p r e s e n t e d  i n  h i s  I n i t i a l  B r i e f  t o  

r e s p o n d  t o  t h e  Answer B r i e f  o f  t ne  S t a t e  o f  F l o r i d a ,  e x c e p t  f o r  

t h e  f o l l o w i n g  a d d i t i o n s :  

ARGUMENT 

ISSUE I 

THE T R I A L  C O U R T  E R R E D  IN RESTRICTING 

OF T E R R Y  SMITH AND I N  SUSTAINING 'THE 
STATE'S O B J E C T I O N  T O  HIS C L O S I N G  
A R G U M E N T  THAT I T  W A S  R A N D A L L  B I L B R E Y  
WHO A C T U A L L Y  COMMlTTED THE M U R D E R .  

DEFENSE COUNSEL'S CROSS-EXAMINATION 

T h e  e m p h a s i s  of  A p p e l l e e ' s  a r g u m e n t  i s  t h a t  d e f e n s e  

c o u n s e l ' s  q u e s t i o n s  on c r o s s - e x a m i n a t i o n  were a s k e d  a n d  a n s w e r e d  

b e f o r e  t h e  p r o s e c u t o r  o b j e c t e d .  I n  s u p p o r t  of t h i s  a r g u m e n t ,  

A p p e l l e e  c i t e d  o u r  s t a t e m e n t  t h a t  f l [ t ] h e  j u r o r s  h e a r d  t h e  0 
e v i d e n c e  a n d  were c a p a b l e  o f  d e c i d i n g  w h e t h e r  t h e  d e f e n s e  t h e o r y  

had  a n y  merit  o r  c rea ted  r e a s o n a b l e  d o u b t . "  (Brief  o f  A p p e l l e e  a t  

1 3 )  A l t h o u g h  t h e  j u r o r s  h e a r d  t h e  q u e s t i o n s  a n d  t h e  a n s w e r s  

e l i c i t e d ,  t h e y  d i d  n o t  near t h e  e v i d e n c e  t h a t  m i g h t  have  b e e n  

e l i c i t e d  had  d e f e n s e  c o u n s e l  b e e n  a l l o w e d  t o  c o m p l e t e  h i s  c ros s-  

e x a m i n a t i o n .  F o r  e x a m p l e ,  t h e  w i t n e s s e s  m i g h t  h a v e  a l t e r e d  t h e i r  

e a r l i e r  t e s t i m o n y  o r  e x p r e s s e d  d o u b t  a b o u t  t h e i r  r e c o l l e c t i o n  of 

I w h a t  Stewart  a c t u a l l y  t o l d  them. We w i l l  n e v e r  know. 

A p r o f f e r  i s  u n n e c e s s a r y  where t h e  s u b s t a n c e  of t h e  
e x c l u d e d  t e s t i m o n y  is a p p a r e n t  from t h e  c o n t e x t  w i t h i n  which  it 
was o f f e r e d .  $ 9 0 . 1 0 4 ( 1 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  A d d i t i o n a l l y ,  a 
p r o f f e r  i s  u n n e c e s s a r y  w h e r e  t h e  c o u r t  i n d i c a t e s  t h e  p r o f f e r  
would  be  u n a v a i l i n g .  R e a v e s  v. S t a t e ,  13 F.L.W. 2162 ( F l a .  5 t h  
D C A  S e p t .  22 ,  1 9 6 6 ) .  

1 



The  s t a t e m e n t  was q u o t e d  o u t  o f  c o n t e x t .  We d i r e c t e d  

t h e  s t a t e m e n t ,  i n  o u r  i n i t i a l  b r i e f ,  t o  t h e  j u d g e ' s  r e s t r i c t i o n  

of d e f e n s e  c o u n s e l ' s  c l o s i n g  a r g u m e n t .  By s u s t a i n e d  t h e  p r o s e c u -  

t o r ' s  o b j e c t i o n  t o  d e f e n s e  c o u n s e l ' s  t h e o r y  of t h e  case twice 

d u r i n g  c l o s i n g  a r g u m e n t ,  t h e  j u d g e  s u g g e s t e d  t o  t h e  j u r o r s  t h a t  

t h e y  s h o u l d  n o t  c o r i s i d e r  c o u n s e l ' s  a r g u m e n t .  

T h i s  compounded t h e  e a r l i e r  e r r o r .  D e f e n s e  c o u n s e l  h a d  

no e v i d e n c e  t o  a r g u e  i n  c l o s i n g  b e c a u s e  t h e  t r i a l  c o u r t  d i d  n o t  

p e r m i t  h i m  t o  e l i c i t  e v i d e n c e  t o  s u p p o r t  h i s  t h e o r y .  N e v e r t h e-  

l e s s ,  t h e  p o s s i b i l i t y  t h a t  o n e  o f  t h e  s t a t e ' s  w i t n e s s e s  c o m m i t t e d  

t h e  m u r d e r  was a n a t u r a l  i n f e r e n c e  from t h e  e v i d e n c e  a n d  c o u n s e l  

s h o u l d  h a v e  b e e n  a l l o w e d  t o  a r g u e  i t  t o  t h e  j u r y .  The j u d g e  d i s -  

m i s s e d  S tewar t ' s  t h e o r y  of d e f e n s e  by s u s t a i n i n g  t h e  o b j e c t i o n  

each t ime d e f e n s e  c o u n s e l  s t a r t e d  t o  a r g u e  i t .  

0 We are  o f  c o u r s e  aware t h a t  t h e r e  mus t  be a c o n n e c t i o n  

b e t w e e n  t h e  t h i r d  p e r s o n  a n d  t h e  cr ime.  C ikora  - v.  W a i n w r i g h t ,  

661  F .Supp .  813 (S.D. F l a .  1 9 8 7 ) .  There was as much c o n n e c t i o n  

b e t w e e n  B i l b r e y  a n d  t h e  crime a n d  b e t w e e n  S m i t h  a n d  t h e  crime as 

t h e r e  was b e t w e e n  S t e w a r t  a n d  t h e  crime. There was n o  e v i d e n c e  

a g a i n s t  S t e w a r t  o t h e r  t h a n  t h e  i n c o n s i s t e n t  t e s t i m o n y  of t hese  

t w o  s t a t e  w i t n e s s e s  -- a l l e g e d l y  b a s e d  on  what  S t e w a r t  t o l d  them.  

Marrero v.  S t a t e ,  478 S o . 2 d  115% ( F l a .  j d  D C A  19851, 

c i t e d  by A p p e l l e e  (Brief of A p p e l l e e  a t  111,  i s  d i s t i n g u i s h a b l e  

f r o m  t h e  case  a t  h a n d .  I n  M a r r e r o ,  t h e  p r o s e c u t o r ' s  q u e s t i o n s  

i m p l i e d  t h a t  t h e  w i t n e s s  made a p r i o r  i n c o n s i s t e n t  s t a t e m e n t  a t  

t h e  p r o s e c u t o r ' s  o f f i c e .  Here, d e f e n s e  c o u n s e l  was t r y i n g  t o  g e t  

t h e  w i t n e s s e s  t o  a d m i t  t h a t  t h e y  l i e d ,  may h a v e  been  m i s t a k e n ,  o r  

m i s u n d e r a s t o o d  wha t  S t e w a r t  t o l d  t h e m .  T h i s  was e r ro r .  



ISSUE I1 

THE T R l A L  C O U R T  E R R E D  BY P E R M I T T I N G  
THE STATE TO E L 1 C I T  HEARSAY E V I D E N C E  
OF T E R R Y  SMLTH'S P R I O R  CONSISTENT 
STATEMENT TO DETECTIVE MARSICANO TO 
BOLSTER S M I T H ' S  C R E D I B I L I T Y .  

A p p e l l e e  ' s  argument  t h a t  d e f e n s e  c o u n s e l  t r i e d  t o  g e t  

T e r r y  Smi th  t o  a d m i t  t h a t  S t e w a r t  t o l d  h im B i l b r e y  k i l l e d  Diaz  

does  n o t  make M a r s i c a n o ' s  t e s t i m o n y  a d m i s s i b l e .  (Brief o f  Appel-  

l e e  a t  1 6 )  S m i t h  h a d  t h e  same m o t i v e  t o  t e s t i f y  f a l s e l y  a g a i n s t  

S t e w a r t  ( r a t he r  t h a n  B i l b r e y )  when he and  S t e w a r t  were a r r e s t ed  

f o l l o w i n g  a n  a t t e m p t e d  c o n v e n i e n c e  s t o r e  r o b b e r y  a s  h e  h a d  a t  

t r i a l .  Thus ,  t h i s  case i s  d i s t i n g u i s h a b l e  f rom t h o s e  c i t e d  by 

A p p e l l e e .  (Brief  of  A p p e l l e e  a t  16- 17)  

'Terry  Smi th  i d e n t i f i e d  S t e w a r t  d u r i n g  p e n a l t y  p h a s e  as  

t h e  gunman a t  t h e  c o n v e n i e n c e  s t o r e .  ( R .  631-6331 H e  a d m i t t e d  t o  

knowing how t h e  l e g a l  s y s t e m  works .  ( R .  4 1 5 )  He s a i d  t h a t  w h i l e  

n o  p r o m i s e s  h a d  b e e n  made ,  i t  s e e m e d  " o n l y  n a t u r a l * *  t h a t  t h e  

j udge  would reward h i m  f o r  h i s  c o o p e r a t i o n  by impos ing  a more 

l e n i e n t  s e n t e n c e .  ( R .  4 1 1 )  C e r t a i n l y ,  h e  knew t h a t  he  c o u l d  g e t  

a n  e v e n  b e t t e r  d e a l  i f  h e  p r o v i d e d  i n f o r m a t i o n  a n d  t e s t i f e d  

a g a i n s t  S t e w a r t  a t  a t r i a l  f o r  a n o t h e r  crime. 

T h e  e r r o r  was n o t  h a r m l e s s .  T h e  o n l y  e v i d e n c e  

i m p l i c a t i n g  S t e w a r t  o t h e r  t h a n  t h e  t e s t i m o n y  o f  D e t e c t i v e  

Mars i cano  was t h e  t e s t i m o n y  o f  two s t a t e  w i t n e s s e s  -- a c o n v i c t e d  

f e l o n  and  a homosexua l .  Adding t h e  t e s t i m o n y  o f  Mars i cano  Ithad 

t h e  i m m e d i a t e  e f f e c t  o f  p u t t i n g  a c l o a k  o f  c r e d i b i l i t y v 1  u p o n  

S m i t h ' s  t e s t i m o n y .  Lamb v .  S t a t e ,  357 So .2d  a t  4 3 7 ,  438 ( F l a .  2d 

D C A  1 9 7 8 ) ( e r r o r  i n  a d m i t t i n g  c o r r o b o r a t i n g  t e s t i m o n y  o f  law 

e n f o r c e m e n t  o f f i c e r  c a n n o t  be  harmless 1. a 
3 



ISSUE 111 

T H E  T R I A L  C O U R T  E R R E D  I N  D E N Y I N G  
DEFENSE COUNSEL'S M O T I O N  TO W I T H D R A W  

SENT APPELLANT AT 'THE PENALTY T R I A L .  
A N D  TO APPOINT NEW COUNSEL TO REPRE-  

It  i s  r i d i c u l o u s  t o  s u g g e s t  t h a t  t h e  A p p e l l a n t  f a i l e d  

t o  " j o i n  i n "  c o u n s e l ' s  mot ion  t o  w i thd raw.  (Brief  of  A p p e l l e e  a t  

1 9 )  M o t i o n s  a r e  made by c o u n s e l  f o r  a n d  i n  b e h a l f  o f  t h e i r  

c l i e n t s .  A d e f e n d a n t  d o e s  n o t  " j o i n  i n "  a m o t i o n  made i n  h i s  

b e h a l f  by h i s  own t r i a l  c o u n s e l .  

A d d i t i o n a l l y ,  t h e  A p p e l l e e  m i s s e d  t h e  p o i n t  o f  o u r  

a rgumen t .  A p p e l l e e  a s se r t ed  t h a t  d e f e n s e  c o u n s e l  f a i l e d  t o  t a k e  

t h e  p o s i t i o n ,  d u r i n g  p e n a l t y  p h a s e ,  t h a t  S t e w a r t  commit ted  t h e  

crime, and  i n s t e a d  mere ly  i n d i c a t e d  t h a t  t h e  j u r y  b e l i e v e d  t h e  

s t a t e  w i t n e s s e s  a n d  f o u n d  S t e w a r t  g u i l t y .  D e f e n s e  c o u n s e l ' s  

a r g u m e n t ,  a n d  t h a t  e s p o u s e d  i n  o u r  i n i t i a l  b r i e f ,  was t h a t ,  

b e c a u s e  he m a i n t a i n e d  t h a t  S t e w a r t  was i n n o c e n t ,  d e f e n s e  c o u n s e l  

l o s t  a l l  c r e d i b i l i t y  w i t h  t h e  j u r o r s  when t h e y  f o u n d  S t e w a r t  

g u i l t y .  The j u r y  o b v i o u s l y  b e l i e v e d  h e  m i s l e d  them c o n c e r n i n g  

S t e w a r t ' s  g u i l t  a n d ,  t h e r e f o r e ,  would n o t  b e l i e v e  a n y t h i n g  he 

a r g u e d  d u r i n g  p e n a l t y  p h a s e .  T h a t  d e f e n s e  c o u n s e l  n e v e r  a d m i t t e d  

S t e w a r t ' s  g u i l t  d u r i n g  p e n a l t y  p h a s e  is  i r r e l e v a n t .  T h i s  l o s s  of  

c r e d i b i l i t y  t a i n t e d  t h e  e n t i r e  p e n a l t y  p r o c e e d i n g ,  r e n d e r i n g  

d e f e n s e  c o u n s e l  i n e f f e c t i v e  and  d e s t r o y i n g  t h e  r e l i a b i l i t y  o f  t h e  

j u r y ' s  s e n t e n c i n g  a d v i s o r y  o p i n i o n ,  i n  v i o l a t i o n  of  t h e  F i f t h ,  

S i x t h ,  E i g h t h  a n d  F o u r t e e n t h  Amendments. 

C i t i n g  K i n g  v .  S t r i c k l a n d ,  7 4 8  F .2d  1 4 6 2  ( 1 1 t h  C i r .  

I 9 8 4 ) ,  A p p e l l e e  a s se r t ed  t h a t  '?[a]  d e f e n d a n t  c h a l l e n g i n g  a d e a t h  

s e n t e n c e  on i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  g rounds  must show 
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t h a t  w i t h o u t  e r r o r  the  outcome would have  been d i f f e r e n t . "  (Brief  

of A p p e l l e e  a t  2 2 )  T h i s  i s  a n  i n c o r r e c t  s t a t e m e n t  of t h e  law. 

I n  e s t a b l i s h i n g  p r e j u d i c e ,  a p p e l l a n t  m u s t  
show " t h a t  t h e r e  i s  a r e a s o n a b l e  p r o b a b i l i t y  t h a t ,  
b u t  f o r  c o u n s e l  * s  u n p r o f e s s i o n a l  e r r o r s ,  t h e  re-  
s u l t s  of  t h e  p r o c e e d i n g  would have  been d i f f e r e n t .  
A r e a s o n a b l e  p r o b a b i l i t y  i s  p r o b a b i l i t y  s u f f i c i e n t  
t o  undermine  c o n f i d e n c e  i n  t h e  outcome.  11 S t r i c k -  
l a n d  v .  W a s h i n  t o n ,  4 6 6  U.S. 6 6 8 ,  6 9 1- 9 2 ,  1 0  
S . C t .  m e 2 d  674 ( 1 9 8 4 ) ;  King v.  Str ick!  

c e r t .  
d e n i e d ,  --- U.S. 1-1, 105 S . C t .  2020,  85 L.Ed.2d 
---- l a n d  7 '748 F . 2 d  I 4 6 2  ( 1 1 t h  C i r .  1 9 8 4 )  9 ___-- 
3 0 1 - 9 8 5 ) .  

F u n c h e s s  v .  W a i n w r i g h t ,  7 7 2  F . 2 d  6 8 3 ,  6 8 8  ( 1 1 t h  C i r .  1 9 8 3 ) .  

U n l i k e  t h e  d e f e n d a n t  i n  F u n c h e s s ,  S t e w a r t ' s  c o u n s e l  t r i e d  t o  

a r g u e  bo-th i n n o c e n c e  and  m i t i g a t i o n .  I t  was t h i s  i n c o n s i s t e n t  

p o s t u r e  t h a t  c a u s e d  t h e  p r e j u d i c e  of  which  we now compla in .  

We a g r e e  t h a t  i t  would have  been more t i m e l y  had  de-  

f e n s e  c o u n s e l  a n t i c i p a t e d  t h i s  p r o b l e m  a n d  made h i s  m o t i o n  

e a r l i e r .  S t e w a r t  s h o u l d  n o t  b e  p u n i s h e d ,  h o w e v e r ,  f o r  h i s  

c o u n s e l ' s  l ack  of  f o r e s i g h t  and  c l a i r v o y a n c e .  Because  t h e r e  i s  

no a s s u r a n c e  t h a t  c o u n s e l  ? s  a s s i s t a n c e  p roduced  a j u s t  r e s u l t ,  

t h e  j u r y ' s  a d v i s o r y  o p i n i o n  was t a i n t e d  and  s h o u l d  n o t  have  been 

r e l i e d  u p o n  by t h e  t r i a l  c o u r t  i n  s e n t e n c i n g .  A new p e n a l t y  

p h a s e  w i t h  a new j u r y  i s  r e q u i r e d  by t h e  E i g h t h  Amendment t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  See C a l d w e l l  v.  M i s s i s s i p p i ,  472 U.S. 

320, 105 S . C t .  2 6 3 3 ,  86 L . E d . 2 d  231 ( 1 9 8 5 ) .  
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ISSUE I V  

THE T R I A L  C O U R T  ERRED BY A L L O W I N G  THE 
STATE T O  I N T R O D U C E ,  T H R O U G H  V I C T I M  
TESTIMONY, SPECIFIC FACTS A N D  DETAILS 
OF APPELLANT'S P R I O R  CONVICTIONS. 

A p p e l l e e  c o n t e n d s  t h a t  t h e  t e s t i m o n y  o f  M,chelle Acos t a  

c o n c e r n i n g  t h e  d e t a i l s  o f  S t e w a r t ' s  c o n v i c t i o n  f o r  f i r s t  a n d  

s e c o n d - d e g r e e  m u r d e r ,  t h e  t e s t i m o n y  o f  James H a r v i l l e  t h a t  

S t e w a r t  s h o t  h i m  w h i l e  r o b b i n g  a c o n v e n i e n c e  s t o r e ,  and  T e r r y  

S m i t h ' s  i d e n t i f i c a t i o n  o f  S t e w a r t  a s  t h e  t r i g g e r m a n  i n  t h a t  

i n c i d e n t ,  were n o t  l i k e  t h e  v i c t i m  i m p a c t  t e s t i m o n y  which  t h e  

C o u r t  f o u n d  o b j e c t i o n a b l e  i n  Booth v .  Mary l and ,  462 U.S. -7 

107 S . C t .  2529,  96 L.Ed.2d 440 ( 1 9 8 7 ) .  I t  i s  i m p o s s i b l e  t o  t e l l  

f r o m  t h e  c o l d  r e c o r d  o n  a p p e a l  w h e t h e r  M i c h e l l e  A c o s t a  was 

e m o t i o n a l  d u r i n g  he r  t e s t i m o n y  a b o u t  t h e  d e a t h  o f  h e r  b o y f r i e n d ,  

Mark H a r r i s .  A t  t h e  c o n c l u s i o n  of  he r  d i r e c t  t e s t i m o n y ,  however ,  

t h e  p r o s e c u t o r  a s k e d  h e r ,  "Where i s  Mark now, M i c h e l l e ? "  Her 

r e s p o n s e  was, "Mark i s  i n  heaven  r i g h t  now." ( R .  6 2 4 )  

Even i f  t h e  w i t n e s s e s  d i d  n o t  c rea te  emot ion  i m p a c t i n g  

on t h e  j u r o r s ,  t h e  p r o s e c u t o r  a s s u r e d  t h i s  emot ion  d u r i n g  h i s  

c l o s i n g  a rgumen t .  He a r g u e d  t h a t  S t e w a r t  s h o t  Harris,  A c o s t a ,  

and  H a r v i l l e  l i k e  " s w a t t i n g  f l i e s "  and  " c r u s h i n g  bugs ."  ( R .  7 5 7 )  

He i n s i n u a t e d  t h a t  S t e w a r t  had  no c o n s c i o u s  and  f e l t  no r emorse .  

These a re  n o n- s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  w h i c h  c a n n o t  be con-  

s i d e r e d  by t h e  j u d g e  o r  j u r y  u n d e r  F l o r i d a ' s  d e a t h  p e n a l t y  

s t a t u t e .  See  LeCroy v.  S t a t e ,  13 F.L.W. 628 ,  629  ( F l a .  Oct. 20 ,  

1 9 8 8 ) .  

I n  DuFour v. S t a t e ,  495 So .2d  154 ( F l a .  19861,  c i t e d  by 

A p p e l l e e ,  t h e  e x t e n s i v e  d e t a i l s  of t h e  e a r l i e r  murder were n o t  
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s e t  o u t  i n  t h e  o p i n i o n .  S i m i l a r l y ,  i n  - J a c k s o n  v .  S t a t e ,  13 

F.L.W. 305 ,  3ti6 ( F l a .  May 5 ,  19881,  t h e r e  a r e  n o  f a c t s  t o  compare  

w i t h  t h e  t e s t i m o n y  i n  o u r  case.  We are  n o t  d i s p u t i n g  t h e  g e n e r a l  

r u l e  t h a t  t e s t i m o n y  c o n c e r n i n g  t h e  d e t a i l s  o f  a p r i o r  o f f e n s e  is  

a d m i s s i b l e  b u t  a r g u e  i n s t e a d  t h a t  i n  t h i s  c a s e ,  t h e  e v i d e n c e  

s h o u l d  h a v e  b e e n  e x c l u d e d  u n d e r  s e c t i o n  9 0 . 4 0 3  o f  t h e  F l o r i d a  

E v i d e n c e  Code b e c a u s e  t h e  p r o b a t i v e  v a l u e  of t h e  t e s t i m o n y  was 

o u t w e i g h e d  by t h e  d a n g e r  of  u n f a i r  p r e j u d i c e ,  c o n f u s i o n  of t h e  

i s s u e s ,  a n d  n e e d l e s s  p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  

D e f e n s e  c o u n s e l  d i d  n o t  c o n t e s t  t h e  a g g r a v a t i n g  f a c t o r  t h a t  

Stewart  h a d  b e e n  c o n v i c t e d  p r e v i o u s l y  o f  a v i o l e n t  f e l o n y .  

A c o s t a ' s  t e s t i m o n y  was p a r t i c u l a r l y  t r o u b l e s o m e  b e c a u s e  

her  v e r s i o n  o f  t h e  f a c t s  g a v e  t h e  j u r o r s  a d i s t o r t e d  v iew of t h e  

crime. One w o u l d  t h i n k  t h a t  S t e w a r t  was g u i l t y  o f  t h e  p r e m e d i-  

t a t e d  m u r d e r  o f  Ha r r i s  a n d  a t t e m p t e d  f i r s t - d e g r e e  m u r d e r  o f  

A c o s t a .  S t e w a r t  was c o n v i c t e d  o n l y  o f  t h e  f e l o n y  m u r d e r  o f  

Harris a n d  a t t e m p t e d  s e c o n d- d e g r e e  m u r d e r  o f  A c o s t a .  ( O R .  9 0 4 ,  

1 0 1 1 )  T h u s ,  h e r  t e s t i m o n y  was m i s l e a d i n g .  Combined w i t h  i t s  

c h a r a c t e r i z a t i o n  by t h e  p r o s e c u t o r  d u r i n g  c l o s i n g  a r g u m e n t ,  t h i s  

a n d  o t h e r  v i c t i m  t e s t i m o n y  became t h e  main  f e a t u r e  o f  t h e  p e n a l t y  

p h a s e .  T h e  j u r y  r e c o m m e n d a t i o n  was t h e r e f o r e  u n r e l i a b l e  i n  

v i o l a t i o n  o f  t h e  E i g h t h  a n d  F o u r t e e n t h  Amendments. See C a l d w e l l  

v .  M i s s i s s i p p i ,  4 7 2  U.S. 3 2 0 ,  1 0 5  S . C t .  2 6 3 3 ,  86  L . E d . 2 d  2 3 1  

( 1 9 8 5 ) .  
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ISSUE v 

THE T R I A L  C O U R T  1MPRC)PERLY EXCLUDED 
RELEVANT EVIDENCE I N  M I T I G A T I O N  OF 
SENTENCE 1N V I O L A T I O N  OF FLORIDA'S 
D E A T H  PENALTY STATUTE A N D  THE E I G H T H  
A N D  F O U R T E E N T H  AMENDMENTS T O  T H E  
U N I T E D  STATES CONSTITUTION. 

A .  Hayward 's  Tes t imony 

A p p e l l e e  n o t e d  t h a t  t h e  c o u r t  s u s t a i n e d  t h e  o b j e c t i o n  

t o  Hayward 's  t e s t i m o n y  c o n c e r n i n g  t h e  d e t a i l s  o f  t h e  murder  of 

S t e w a r t ' s  b i o l o g i c a l  f a t h e r  b e c a u s e  t h e  d o c t o r  who was t o  b e  

c a l l e d  as a n  e x p e r t  ?lwould c e r t a i n l y  c o v e r  t hese  d e t a i l s  . . . . 11 

(Brief  of' A p p e l l e e  a t  3 0 )  N e v e r t h e l e s s ,  D r .  M e r i n s s  t e s t i m o n y  

d i d  n o t  c o v e r  t h e  d e t a i l s  o f  K e n n y ' s  f a t h e r ? s  m u r d e r .  The 

d e t a i l s  of  the  murde r ,  t o l d  t o  Kenny a t  t h e  a g e  o f  t h i r t e e n ,  were - i m p o r t a n t  i n  u n d e r s t a n d i n g  t h e  i m p a c t  t h e s e  e v e n t s  h a d  o n  

S t e w a r t  ' s  m e n t a l  p r o c e s s .  
0 

€3. C i g a r e t t e  Burns  

A p p e l l e e ' s  c o n c l u s i o n  t h a t  t h e  c i g a r e t t e  b u r n s  c o u l d  

n o t  have  a f fec ted  Kenny b e c a u s e  Mrs. S c a r p o  t e s t i f i e d  t h a t  h e  was 

" j o v i a l ,  f u l l  o f  f u n  a n d  a d a r l i n g  c h i l d , t ?  i s  b e l i e d  by D r .  

M e r i n ' s  t e s t i m o n y  t h a t  he  d e v e l o p e d  a n  a n t i s o c i a l  p e r s o n a l i t y  

f rom t h e  y e a r s  o f  a n g e r ,  h o s t i l i t y ,  and  d e s t r u c t i v e n e s s .  ( R .  7 2 1 )  

H i s  a n g e r  and  h o s t i l i t y  d e v e l o p e d  f rom h i s  e x p e r i e n c e s  and  f a n -  

t a s i e s  r e g a r d i n g  his mothe r ,  w i t h  whom h e  l i v e d  when h e  r e c e i v e d  

the  c i g a r e t t e  b u r n s ,  and  o t h e r  members of  his b i o l o g i c a l  f a m i l y .  
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C .  L e t t e r  o f  Remorse 

We a r e  n o t ,  a s  s u g g e s t e d  by A p p e l l e e ,  a r g u i n g  t h a t  

l l l ack  of  r emorse"  was c o n s i d e r e d .  We a r g u e  o n l y  t h a t  t h e  c o u r t  

s h o u l d  have  a d m i t t e d  S t e w a r t ' s  p u r p o r t e d  l e t t e r  o f  r emorse  be-  

c a u s e  a l l  n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  must be c o n s i d e r e d  i n  

a c a p i t a l  c a s e .  - E d d i n g s  v .  Ok lahoma ,  455 U.S. 104, 114, 102 

S . C t .  869, 71 L.Ed.2d 1 (1982); H i t c h c o c k  v. Dugger,  481 U.S. 

-7 107 S . C t .  1821, 95 L.Ed.2d 347 (1987). A s e n t e n c e  of d e a t h  

imposed where t h e  s e n t e n c e r  h a s  e r r o n e o u s l y  f a i l e d  t o  c o n s i d e r  

r e l e v a n t  m i t i g a t i n g  e v i d e n c e  v i o l a t e s  t h e  E i g h t h  and  F o u r t e e n t h  

Amendments .  L o c k e t t  v .  O m ,  438 U.S. 586, 98 S . C t .  2954, 57 

L.Ed.2d 973 (1978). 

R e m o r s e  a l s o  s h o w s  p o t e n t i a l  f o r  r e h a b i l i t a t i o n ,  

a n o t h e r  r e c o g n i z e d  n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r .  See  S k i p p e r  v .  

S o u t h  C a r o l i n a ,  476 U.S. 1 ,  106 S . C t .  1669, 90 L.Ed.2d 1 (1986). 

-- See  a l s o  Lemon v.  S t a t e ,  456 So.2d 685, 867 ( F l a .  1984) ( t r i a l  

c o u r t  p e r m i t t e d  c o u n s e l  t o  read p o r t i o n s  o f  p s y c h o l o g i c a l  r e p o r t  

s u b m i t t e d  j u s t  t h i r t y  m i n u t e s  b e f o r e  s e n t e n c i n g  h e a r i n g  f o r  

c o n s i d e r a t i o n  as  m i t i g a t i o n ) .  A j u r y  recommendat ion r e t u r n e d  

when n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  was e x c l u d e d  c a n n o t  b e  

r e l i e d  upon  by t h e  t r i a l  c o u r t  i n  s e n t e n c i n g .  H i t c h c o c k  5 

Dugger ,  481 U.S. -9 107 S . C t .  1821, 45 L.Ed.2d 347 (1987). 
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ISSUE V I  

THE T R i A L  C O U R T  E R R E D  BY INSTRUCTING 
THE J U R Y  TO CONSIDER THE A G G R A V A T I N G  
FACTOR THAT THE H O M I C I D E  'WAS COMMIT-  
TED I N  A C O L D ,  CALCULATED AND PRE- 
MEDITATED M A N N E R  W I T H O U T  PRETENSE OF 
M O R A L  OR LEGAL JUSTIFICATION. 

T h e  r e c o r d  does  n o t  s u p p o r t  A p p e l l e e ' s  a rgument  t h a t  

t h e  c o u r t  i n s t r u c t e d  on t h e  l l c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d f f  

a g g r a v a t i n g  f a c t o r  i n  p a r t  b e c a u s e  t h e  murder  "was commit ted i n  a 

wooded  a n d  s e c l u d e d  a r e a  i n  w h i c h  t h e  d e f e n d a n t  f e l t  safe . ' !  

(Brief  of  A p p e l l e e  a t  36)  The e v i d e n c e  shows o n l y  t h a t  D iaz  was 

s h o t  a l o n g  t h e  s i d e  of  Whi taker  Road i n  L u t z ,  F l o r i d a .  ( R .  225 )  

A n e i g h b o r  h e a r d  t h e  s h o t s  and  w a l k e d  o u t  t o  t h e  r o a d .  ( R .  218- 

1 9 )  A woman d r i v i n g  home s p o t t e d  t h e  body a s h o r t  t ime l a t e r .  

( R .  2 2 1 )  Thus ,  D iaz  was s h o t  a l o n g  a r o a d  on which  p e o p l e  l i v e d  

-- n o t  a s e c l u d e d  uooded area  where S t e w a r t  v v f e l t  s a f e . "  

I n  Cannady v.  S t a t e ,  427 So .2d  723 ( F l a .  198S) ,  c i t e d  

by A p p e l l e e ,  t h e  t r i a l  j u d g e  f o u n d  t h a t  of t h e  f l c o l d ,  c a l c u l a t e d  

and  p r e m e d i t a t e d f 1  a g g r a v a t i n g  f a c t o r  was i n a p p l i c a b l e  d e s p i t e  t h e  

f a c t  t h a t  t h e  d e f e n d a n t  t o o k  t h e  v i c t i m  t o  a r emote  wooded a rea  

and  s h o t  h i m .  A p p e l l e e  o m i t t e d  t h i s  and  o t h e r  d e t a i l s  o f  t h e  

case. (Br ie f  of  A p p e l l e e  a t  38) The t r i a l  j u d g e  d i d  n o t  b e l i e v e  

t h e  d e f e n d a n t ' s  t e s t i m o n y  t h a t  t h e  v i c t i m  jumped a t  h i m ,  b e c a u s e  

t h e  v i c t i m  was a q u i e t ,  unassuming  m i n i s t e r  and  b e c a u s e  t h e  d e-  

f e n d a n t  s h o t  h i m  f i v e  t imes.  Even t h e s e  f a c t s  were i n s u f f i c i e n t  

t o  p r o v e  beyond a r e s o n a b l e  d o u b t  t h a t  t h e  murder  was commit ted 

i n  a c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d  f a s h i o n .  427 So.2d a t  730.  

S i m i l a r l y ,  t h e r e  i s  no e v i d e n c e  t h a t  this was a " d e a t h  

r i d e . "  Acco rd ing  t o  B i l b r e y ' s  t e s t i m o n y ,  S t e w a r t  s h o t  Diaz  o n l y  
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b e c a u s e  a n  a c c o m p l i c e  was r e p e a t e d l y  y e l l i n g  l l k i l l  h i m ,  k i l l  

h i m . "  ( R .  3 7 4 )  T h a t  t h e  r o b b e r y  may h a v e  b e e e n  p r e m e d i t a t e d  i s  

i n s u f f i c i e n t .  Thompson v .  S t a t e ,  456 S o . 2 d  4 4 4  ( F l a .  1 9 8 4 ) .  A 

m u r d e r  d u r i n g  a r o b b e r y  i s  " s u s c e p t i b l e  t o  o t h e r  c o n c l u s i o n s  t h a n  

f i n d i n g  i t  was commit ted i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  

m a n n e r . "  Peavy  v .  S t a t e ,  442 S o . 2 d  2 0 0 ,  202  ( F l a .  1 9 8 3 ) .  

T h e  f a c t  t h a t  we s p e c u l a t e d  i n  o u r  i n i t i a l  b r i e f  a b o u t  

how t h e  s h o o t i n g  o c c u r r e d  s u p p o r t s  o u r  p o s i t i o n  tha t ;  t h e  " c o l d ,  

c a l c u l a t e d  a n d  p r e m e d i t a t e d n  a g g r a v a t i n g  f a c t o r  s h o u l d  n o t  h a v e  

been  g i v e n .  The j u r y  c a n n o t  b e  p e r m i t t e d  t o  s p e c u l a t e  as t o  how 

t h e  m u r d e r  o c c u r r e d  when t h e r e  i s  n o  c l e a r  e v i d e n c e  t o  s u p p o r t  

a n y  p a r t i c u l a r  t h e o r y .  The re  were two v e r s i o n s  -- b o t h  h e a r s a y  

-- a t  t r i a l .  D r .  D i g g s '  t e s t i m o n y  was i n c o n c l u s i v e .  ' S p e c u -  

l a t i o n  may n o t  s u p p o r t  t h e  I t c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  

a g g r a v a t i n g  f a c t o r .  Thompson v .  S t a t e ,  456 S o . 2 d  444 ( F l a .  1 9 6 4 ) .  

I t  i s  t h e  S t a t e ' s  b u r d e n  t o  p r o v e ,  beyond  a r e a s o n a b l e  

d o u b t  a f f i r m a t i v e  f a c t s  e s t a b l i s h i n g  t h e  h e i g h t e n e d  d e g r e e  of 

p r e m e d i t a t i o n  n e c e s s a r y  t o  s u s t a i n  t h i s  f a c t o r .  Thompson, 456 

S o . 2 d  a t  446.  There  was no  p r o o f  beyond a r e a s o n a b l e  d o u b t  t h a t  

t h e  homic ide  was committed w i t h  h e i g h t e n e d  p r e m e d i t a t i o n .  T h e  

Any i n a c c u r a c y  i n  o u r  d e s c r i p t i o n  o f  D r .  D i g g s '  
t e s t i m o n y  c o n c e r n i n g  t h e  g u n s h o t  wounds was u n i n t e n t i o n a l .  (H. 
267-2951  I n  o u r  o p i n i o n ,  i t  i s  u n c l e a r  whe the r  o n e  o r  b o t h  s h o t s  
c o u l d  h a v e  b e e n  f i r e d  when D i a z  was i n  a c r o u c h e d  o r  a t t a c k i n g  
s t a n c e  ( R .  2 9 3 )  a l t h o u g h  D r .  D i g g s  t e s t i f i e d  t h a t  i t  would  b e  
n o r m a l  f o r  someone t o  s t a g g e r  o r  f a l l  a l m o s t  i m m e d i a t e l y  a f t e r  
t h e  f i r s t  of e i t h e r  o f  t h e  s h o t s .  ( R .  293-95) D r .  D i g g s '  t e s t i -  
mony s h o w s  o n l y  t h a t  t h e  w o u n d s  were c o n s i s t e n t  w i t h  s e v e r a l  
s p e c u l a t i v e  t h e o r i e s .  Any c o n c l u s i o n  a s  Lo how t h e  s h o o t i n g  
o c c u r r e d  w o u l d  b e  p u r e  s p e c u l a t i o n .  
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j u r o r s  c o u l d  n o t  l e g a l l y  h a v e  f o u n d  t h i s  f a c t o r  t o  h a v e  b e e n  

0 p r o v e n  beyond  a r e a s o n a b l e  d o u b t .  T h e  t r i a l  c o u r t ' s  i n s t r u c t i o n  

i n v i t e d  t h e  j u r o r s  t o  b a s e  t h e i r  a d v i s o r y  r e c o m m e n d a t i o n  on  a n  

i n a p p l i c a b l e  a g g r a v a t i n g  f a c t o r  i n  v i o l a t i o n  o f  F l o r i d a ' s  d e a t h  

p e n a l t y  s t a t u t e  a n d  t h e  F i f t h ,  S i x t h ,  E i g h t h ,  a n d  F o u r t e e n t h  

Amendments t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  See C a l d w e l l  - v.  

M i s s i s s i p p i ,  472  U.S. 3 2 0 ,  1 0 5  S .Ct .  2 6 3 3 ,  86  L.Ed.2d 231 ( 1 9 8 5 ) ;  

R i c h a r d s o n  v .  S t a t e ,  437 S o . 2 d  1 0 9 1 ,  1095  ( F l a .  1 9 8 S ) ( d e f e n d a n t  

h a s  a r i g h t  t o  j u r y  a d v i s o r y  r e c o m m e n d a t i o n  a n d  a j u d g e  may n o t  

f r u s t r a t e  t h a t  i m p o r t a n t  j u r y  f u n c t i o n ) .  
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ISSUE V I I  

THE ' T R I A L  C O U R T  E R R E D  I N  FAILING TO 
INSTRUCT THE J U R Y  ON THE l fEMOTIONAL 
DISTURBANCE"  A N D  "IMPAIRED C A P A C I T Y "  
M I T I G A T I N G  FACTORS. 

A p p e l l e e  u r g e s ,  i n  e f f e c t ,  t h a t  Stewart  c a n n o t  " h a v e  

h i s  c a k e  a n d  e a t  i t  too .11  I n  a f o o t n o t e ,  A p p e l l e e  a c c u s e d  t h e  

A p p e l l a n t  of f a i l i n g  t o  s t a t e  t h a t  D r .  A f i e l d ,  who t e s t i f i e d  a t  

S t e w a r t ' s  t r i a l  i n  t h e  Mark Harris case,  o p i n e d  t h a t  Stewart  was 

beyond  r e h a b i l i t a t i o n .  A p p e l l e e  charged t h a t  we i n s t e a d  chose 

t o  address  t h e  f l s l i g h t l y  more f avo rab l e  t e s t i m o n y  of D r .  M e r i n  as 

t o  t h e  a p p e l l a n t  I s  a b i l i t y  f o r  r e h a b i l i t a t i o n .  t' (Brief  of Ap- 

p e l l e e  a t  4 1 ,  n . 4 )  S t e w a r t ' s  p o t e n t i a l  f o r  r e h a b i l i t a t i o n  is  

i r r e l e v a n t  t o  this i s s u e .  

T h i s  i s  n o t  a game where  t h e  r e s u l t  d e p e n d s  o n  e a c h  

s i d e ' s  cho ice  o f  p l a y e r s .  The t r i a l  j u d g e ' s  f a i l u r e  t o  i n s t r u c t  

t h e  j u r y  on t h e  l l e m o t i o n a l  d i s t u r b a n c e "  a n d  " i m p a i r e d  c a p a c i t y "  

m i t i g a t o r s ,  $ $ 9 2 1 . 1 4 1 ( 6 ) ( b )  a n d  (f), F l a .  S t a t .  ( 1 9 8 5 ) ,  d i s t o r t e d  

t h e  d e a t h  p e n a l t y  s e n t e n c i n g  scheme, r e n d e r i n g  t h e  j u r y  a d v i s o r y  

r e c o m m e n d a t i o n  u n r e l i a b l e .  See R i c h a r d s o n  L S t a t e ,  437 S o . 2 d  

1091 ( F l a .  1 9 8 3 ) ;  Cooper  v.  S t a t e ,  336 S o . 2 d  1133 ( F l a .  1 9 7 6 ) .  

We a r e  n o t  a r g u i n g ,  a s  A p p e l l e e  s u g g e s t s ,  t h a t  t h e  

j u d g e  s h o u l d  h a v e  i n s t r u c t e d  on  t h e s e  two m e n t a l  m i t i g a t o r s  b a s e d  

on t h e  e v i d e n c e  i n  t h e  Mark Harris t r i a l .  (Br ie f  of A p p e l l e e  a t  

4 1 )  T h e r e  was p l e n t y  o f  e v i d e n c e  i n  t h i s  c a s e  t o  m a n d a t e  

i n s t r u c t i o n s  on  these  m i t i g a t o r s .  The t r i a l  c o u r t  r e f u s e d  t o  

We d i d  m e n t i o n  i n  o u r  i n i t i a l  b r i e f  t h a t  t h e  p r o -  
s e c u t o r  a r g u e d  t h i s  f a c t  t o  t h e  j u d g e  a t  s e n t e n c i n g  i n  t h e  
i n s t a n t  case.  ( I n i t i a l  Brief  o f  A p p e l l a n t  a t  75)  



i n s t r u c t  a s  t o  t h e s e  m i t i g a t o r s  o n l y  b e c a u s e  o f  D r .  M e r i n ' s  

o p i n i o n  t h a t ,  a l t h o u g h  S t e w a r t  s u f f e r e d  f r o m  e m o t i o n a l  d i s -  

t u r b a n c e ,  i t  was n o t  l l e x t r e m e , l l  a n d  t h a t  S t e w a r t ' s  c a p a c i t y  t o  

a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  and  conform h i s  conduc t  

t o  t h e  r e q u i r e m e n t s  o f  t h e  law was i m p a i r e d ,  b u t  n o t  " s u b -  

s t a n t i a l l y 1 '  i m p a i r e d .  Dr. M e r i n ' s  c o n c l u s i o n s  were n o t  d e t e r -  

m i n a t i v e .  T h e  j u r o r s  s h o u l d  have  been p e r m i t t e d  t o  d r a w  t h e i r  own 

c o n c l u s i o n s .  

T h e  n e c e s s i t y  f o r  a n  i n s t r u c t i o n  on  t h e s e  t w o  m i t i -  

g a t o r s  is  s u p p o r t e d  by Ru le  704 of  t h e  F e d e r a l  R u l e s  o f  Ev idence  

and  S e c t i o n  9 0 . 7 0 3  o f  t h e  F l o r i d a  S t a t u t e s .  R u l e  7 0 4 ( a )  o f  t h e  

f e d e r a l  r u l e s  p r o v i d e s  t h a t  l l t e s t i m o n y  i n  t h e  fo rm of' a n  o p i n i o n  

o r  i n f e r e n c e  o t h e r w i s e  a d m i s s i b l e  i s  n o t  o b j e c t i o n a b l e  b e c a u s e  i t  

embraces  a n  u l t i m a t e  i s s u e  t o  be d e c i d e d  by t h e  t r i e r  of  f a c t . "  

The f e d e r a l  rule, a f t e r  w h i c h  F l o r i d a ' s  Ru le  7 0 4  was p a t t e r n e d ,  

was c r e a t e d  t o  p e r m i t  o p i n i o n  t e s t i m o n y  when h e l p f u l  t o  t h e  t r i e r  

of f a c t ,  e v e n  t h o u g h  t h e  o p i n i o n  was a s  t o  a n  u l t i m a t e  i s s u e  

w h i c h  must be d e t e r m i n e d  by t h e  t r i e r  of  f a c t .  Moore 's  Fede ra l  

P r a c t i c e ,  71704.3, a t  252-53 ( R u l e s  Pamph le t ,  Par t  2 ,  1986) .  

Ru le  '704 W ~ S  amended i n  1984 by t h e  a d d i t i o n  of s u b-  

s e c t i o n  ( b )  w h i c h  p r o v i d e s  t h a t  " [ n l o  e x p e r t  w i t n e s s  t e s t i f y i n g  

w i t h  r e s p e c t  t o  t h e  m e n t a l  s t a t e  o r  c o n d i t i o n  o f  a d e f e n d a n t  i n  a 

c r i m i n a l  case may s t a t e  a n  o p i n i o n  o r  i n f e r e n c e  a s  t o  w h e t h e r  t h e  

d e f e n d a n t  d i d  o r  d i d  n o t  have  t h e  m e n t a l  s t a t e  o r  c o n d i t i o n  con-  

s t i t u t i n g  a n  e l e m e n t  o f  t h e  crime c h a r g e d  o r  of a d e f e n s e  t h e r e-  

t o .  S u c h  u l t i m a t e  i s s u e s  are m a t t e r s  f o r  t h e  t r i e r  o f  f a c t  

a l o n e .  M o o r e ' s  F e d e r a l  P r a c t i c e ,  717G4.4, a t  253- 54  ( R u l e s  

P a m p h l e t ,  P a r t  2 ,  1 9 8 6 ) .  T h i s  amendment  w o u l d  p r e c l u d e  Dr. 
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Meriii * s  o p i n i o n  o n  t h e s e  u l t i m a t e  i s s u e s  a l t o g e t h e r  i f  t h e  

f e d e r a l  r u l e s  of e v i d e n c e  were a p p l i c a b l e .  

Under  F l o r i d a  law, e x p e r t  o p i n i o n  t e s t i m o n y  c o n c e r n i n g  

t h e  m e n t a l  m i t i g a t o r s  would  be p e r m i t t e d  o n l y  t o  a i d  t h e  j u r o r s  

who h a v e  t h e  u l t i m a t e  r e s p o n s i b i l i t y  f o r  d e c i d i n g  how much w e i g h t  

t o  a f f o r d  e a c h  m i t i g a t o r .  The e v i d e n c e  w o u l d  s t i l l  b e  s u b j e c t  t o  

e x c l u s i o n  u n d e r  s e c t i o n  9 0 . 4 0 3  of t h e  F l o r i d a  E v i d e n c e  Code i f  

t h e  p r o b a t i v e  v a l u e  of t h e  t e s t i m o n y  was o u t w e i g h e d  by t h e  d a n g e r  

o f  u n f a i r  p r e j u d i c e  a n d  c o n f u s i o n  o f  t h e  i s s u e s .  S e e  U n i t e d  

S t a t e s  v .  S c a v o ,  593 F . 2 d  6 3 7  ( 8 t h  C i r .  1 9 7 9 )  ( a s  t o  F e d e r a l  R u l e  

4 0 5  w h i c h  i s  t h e  f e d e r a l  e q u i v a l e n t  of t h e  F l o r i d a  r u l e ) .  

The  a p p a r e n t  r e a s o n i n g  u n d e r l y i n g  t h e  1984 amendment t o  

R u l e  7 0 4  o f  t h e  F e d e r a l  E v i d e n c e  Code i s  i l l u s t r a t i v e  o f  t h e  

d a n g e r  of e v e n  p e r m i t t i n g  t h e  j u r y  t o  hear t h e  o p i n i o n  t e s t i m o n y .  

I n  o u r  case,  t h e  j u d g e  w e n t  e v e n  f u r t h e r ,  c o n s i d e r i n g  Dr. M e r i n ' s  

o p i n i o n  d i s p o s i t i v e  a n d  t a k i n g  t h i s  i s s u e  from t h e  j u r y .  

a 

A p p e l l e e  c i t e d  R o b e r t s  v .  S t a t e ,  510 So .2d  885, 894-95  

( F l a .  19871 ,  i n  s u p p o r t  of t h i s  C o u r t ' s  r e c o g n i t i o n  of t h e  t r i a l  

c o u r t  ' s  broad  d i s c r e t i o n  i n  d e t e r m i n i n g  t h e  a p p l i c a b i l i t y  of a 

m i t i g a t i n g  c i r c u m s t a n c e .  (Br ie f  of A p p e l l e e  a t  4 1 )  T h i s  r e f e r s ,  

h o w e v e r ,  t o  t h e  t r i a l  c o u r t ' s  w r i t t e n  f i n d i n g s  made when i m p o s i n g  

t h e  d e a t h  p e n a l t y  which,  i n  this case, were n e v e r  made. I t  does 

n o t  a p p l y  t o  t h e  c o u r t ' s  d e t e r m i n a t i o n  of  w h e t h e r  t o  i n s t r u c t  t h e  

j u r y  c o n c e r n i n g  t h e  m i t i g a t o r s .  

R o b e r t s  i n s t e a d  s u p p o r t s  o u r  c o n c l u s i o n  t h a t  a n  

e x p e r t v s  o p i n i o n  i s  n o t  d i s p o s i t i v e .  " I n  d e t e r m i n i n g  w h e t h e r  

m i t i g a t i n g  c i r c u m s t a n c e s  a r e  a p p l i c a b l e  i n  a g i v e n  c a s e ,  t h e  

------- 
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t r i a l  c o u r t  may a c c e p t  o r  r e j e c t  t h e  t e s t i m o n y  o f  a n  e x p e r t  

w i t n e s s  j u s t  a s  h e  may a c c e p t  o r  r e j e c t  t e s t i m o n y  of any  o t h e r  

I 

w i t n e s s . ' '  510 So.2d a t  894;  see Bates v .  S t a t e ,  506 So.2d 1033 

( F l a .  1987)  ( e x p e r t  t e s t i m o n y  n o t  c o n c l u s i v e  e v e n  where u n c o n t r a-  

d i c t e d ) .  C e r t a i n l y ,  t h e  same a p p l i e s  t o  t h e  j u r y .  Had t h e  t r i a l  

c o u r t  i n s t r u c t e d  t h e  j u r o r s  on t h e  two m e n t a l  m i t i g a t o r s ,  t h e  

j u r y  might  w e l l  have  r e j e c t e d  D r .  M e r i n ' s  c o n c l u s i o n s  i n  f a v o r  o f  

t h e  t e s t i m o n y  o f  o t h e r  w i t n e s s e s .  

I n  T o o l e  L S t a t e ,  4 7 9  S o . 2 d  731 ( F l a .  1 9 8 5 1 ,  t h i s  

C o u r t  remanded f o r  a new p e n a l t y  t r i a l  w i t h  a newly impane led  

j u r y  b e c a u s e  t h e  t r i a l  c o u r t  f a i l e d  t o  i n s t r u c t  t h e  j u r o r s  on t h e  

e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t r e s s  m i t i g a t o r .  Defense  c o u n s e l  

i n  T o o l e  p r e s e n t e d  e v i d e n c e  t h a t  Too le  s u f f e r e d  f rom pyromania  

and  a p e r s o n a l i t y  d i s o r d e r ,  among o t h e r  p r o b l e m s ,  and had  a l o w e r  

t h a n  a v e r a g e  a b i l i t y  t o  cope  and  t o  p r o c e s s  t e n s i o n .  I d .  a t  7 3 3 .  - 

C i t i n g  Mines v .  S t a t e ,  390 So .2d  322 ( F l a .  1580) ,  c e r t .  d e n i e d ,  

451 U.S. 5 1 6 ,  101 S . C t .  1994,  68 L.Ed.2d 308 (19811 ,  i n  which  t h e  

d e f e n d a n t  was s c h i z o p h r e n i c ,  t h e  supreme c o u r t  h e l d  t h a t  !'sub- 

s e c t i o n s  5 2 1 . 1 4 1 ( 6 ) ( b )  and  ( f )  a r e  t h e  two s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  r e l a t i n g  t o  a d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  t h a t  

s h o u l d  be c o n s i d e r e d  when t h e r e  i s  e v i d e n c e  o f  a d e f e c t i v e  m e n t a l  

c o n d i t i o n  . . . . I 1  479 So .2d  a t  733-34. 

The  a b o v e- m e n t i o n e d  e v i d e n c e  m i g h t  v e r y  w e l l  
s u g g e s t  t o  t h e  j u r y  t h a t  a p p e l l a n t  s u f f e r s  f rom 
m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e .  Had t h e  j u r y  
been p r o p e r l y  i n s t r u c t e d  t h a t  i t  c o u l d  c o n s i d e r  
t h i s  s p e c i f i c  m i t i g a t i n g  f a c t o r ,  i t  might  n o t  have  
recommended d e a t h .  . . . A p p e l l a n t  has been p r e j u -  
d i c e d  b y  t h e  t r i a l  c o u r t l s  r e f u s a l  t o  g i v e  a 
p r o p e r  i n s t r u c t i o n  t h a t  m i g h t  h a v e  l e d  t o  a 
d i f f e r e n t  j u r y  recommendat ion.  

479 So .2d  a t  734. 
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The case a t  hand i s  t h e  same. D r .  Mer in  t e s t i f i e d  (as 

d i d  D r .  A f i e l d  i n  t h e  o t h e r  t r i a l )  t h a t  Kenneth S t e w a r t  s u f f e r e d  

f rom a n  a n t i s o c i a l  p e r s o n a l i t y  d i s o r d e r .  The t r i a l  c o u r t ' s  e r r o r  

i n  f a i l i n g  t o  i n s t r u c t  t h e  j u r y  on t h e  two m e n t a l  m i t i g a t o r s  -- 
i n  e f f e c t ,  m a k i n g  a j u d i c i a l  d e t e r m i n a t i o n  t h a t  t h e y  were  

i n a p p l i c a b l e  -- r e n d e r e d  t h e  s e n t e n c i n g  p r o c e e d i n g  " i n c o n s i s t e n t  

w i t h  t h e  E i g h t h  Amendment ' s  h e i g h t e n e d  need  f o r  r e l i a b i l i t y  i n  

t h e  d e t e r m i n a t i o n  t h a t  d e a t h  i s  t h e  a p p r o p r i a t e  p u n i s h m e n t . "  

C a l d w e l l  v. M i s s i s s i p p i ,  472 U.S. 320 ,  105 S .C t .  2633, 8 6  L.Ed.2d 

231 ( 1 9 8 5 ) .  "It is  a d e f e n d a n t ' s  r i g h t  t o  h a v e  a j u r y  a d v i s o r y  

o p i n i o n  . . . and  a j u d g e  may n o t  f r u s t r a t e  t h i s  i m p o r t a n t  f u n c-  

t i o n . ' '  R i c h a r d s o n  v.  S t a t e ,  437 So.2d 1091, 1095 ( F l a .  1983) .  

T h i s  e r r o r  a l s o  v i o l a t e d  S t e w a r t ' s  S i x t h  Amendment 

r i g h t  t o  a j u r y  t r i a l .  U n d e r  F l o r i d a  law,  a d e f e n d a n t  i n  a 

c a p i t a l  case is  e n t i t l e d  by law t o  a p e n a l t y  p h a s e  j u r y  t r i a l  and  

a l i f e  o r  d e a t h  recommendat ion.  R i c h a r d s o n .  437 So .2d  a t  1095. 

By r e f u s i n g  t o  i n s t r u c t  on two i m p o r t a n t  and  w e l l  s u b s t a n t i a t e d  

s t a t u t o r y  m i t i g a t o r s ,  t h e  t r i a l  c o u r t  e f f e c t i v e l y  d e n i e d  S t e w a r t  

h i s  r i g h t  t o  a j u r y  t r i a l .  

0 

T h e  t r i a l  c o u r t  a l s o  v i o l a t e d  S t e w a r t ' s  d u e  p r o c e s s  

r i g h t s .  I n  f a c t ,  h i s  s e n t e n c e  of  d e a t h  was u n c o n s t i t u t i o n a l l y  

imposed i n  v i o l a t i o n  of  t h e  F i f t h ,  S i x t h ,  E i g h t h ,  and F o u r t e e n t h  

Amendments t o  t h e  U n i t e d  S t a t e s  C o n s z i t u t i o n ,  i n  a d d i t i o n  t o  

F l o r i d a  l a w .  

17 



ISSUE I X  

T H E  D E A T H  S E N T E N C E  MUST BE V A C A T E D  
BECAUSE THE T R I A L  COURT FAILED TO SET 

DEATH PENALTY AS R E Q U I R E D  BY S E C T I O N  
921 .141(3 ) ,  FLORIDA STATUTES. 

ouir WRITTEN REAS ONS FOR IMPOSING THE 

A p p e l l e e  n o t e d  t h a t ,  i n  Van Royal  v .  S t a t e ,  497 So .2d  

625  ( F l a .  l g b 6 ) ,  t h e  oral p r o n o u n c e m e n t  of f i n d i n g s  was " f o u n d  t o  

be  i n a d e q u a t e  n o t  m e r e l y  i n c o m p l e t e .  H (Brief  of A p p e l l e e  a t  45)  

We s u b m i t  t h a t  i n c o m p l e t e  f i n d i n g s  a r e  by d e f i n i t i o n  i n a d e q u a t e  

u n d e r  F l o r i d a ' s  d e a t h  p e n a l t y  s t a t u t e .  The  f i n d i n g s  here were 

i n a d e q u a t e .  

O f  course  t h e  r e a l  p r o b l e m  here  i s  t h e  c o m p l e t e  l a c k  o f  

a n y  w r i t t e n  f i n d i n g s .  W r i t t e n  f i n d i n g s  a r e  r e q u i r e d .  I f  t h e  

t r i a l  c o u r t  d o e s  n o t  make  t h e  f i n d i n g s  r e q u i r i n g  t h e  d e a t h  

s e n t e n c e ,  t h e  s t a t u t e  r e q u i r e s  t h a t  t h i s  C o u r t  i m p o s e  a s e n t e n c e  

of l i f e  i m p r i s o n m e n t .  9 9 2 1 . 1 4 1 ( 3 ) ,  F l a .  S t a t .  (1985) .  We t h e r e -  

f o r e  s u b m i t  t ha t  t h e  i m p o s i t i o n  o f  a l i f e  s e n t e n c e  i s  r e q u i r e d  by 

s t a t u t e .  
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CONCLUSION 

For  t h e  above  r e a s o n s  and t h o s e  i n  o u r  I n i t i a l  B r i e f ,  

t h e  A p p e l l a n t ,  KENNETH ALLEN STEWART, r e s p e c t f u l l y  r e q u e s t s  t h i s  

C o u r t  t o  r e v e r s e  h i s  c o n v i c t i o n  and  s e n t e n c e  and  t o  remand f o r  a 

new L r i a l .  A l t e r n a t i v e l y ,  A p p e l l a n t  asks t h i s  C o u r t  t o  v a c a t e  

his s e n t e n c e  of d e a t h  and remand f o r  t h e  i m p o s i t i o n  of  a l i f e  

s e n t e n c e ,  o r  t o  award h i m  a new p e n a l t y  t r i a l  b e f o r e  a j u r y  

impane led  f o r  'chat p u r p o s e .  
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