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S t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s  

P l a i n t i f f s  h a v e  b e e n  a c c u s e d  o f  m i s l e a d i n g  t h e  c o u r t  by  

s a y i n g  t h a t  t h e s e  D e f e n d a n t s  w e r e  r e s p o n s i b l e  f o r  t h e  many 

c o n t i n u a n c e s  o f  t h e  t r i a l  o f  t h i s  c a u s e .  P l a i n t i f f s  w o u l d  

p o i n t  o u t  t h a t  o n  p a g e  7 o f  t h e i r  i n i t i a l  b r i e f  i t  w a s  made v e r y  

c l e a r  t h a t  t h e  c o n t i n u a n c e s  w e r e  r e q u e s t e d  by  o t h e r  d e f e n d a n t s  a n d  

n o t  t h e  D e f e n d a n t s  i n  t h i s  a p p e a l .  

( B e c a u s e ,  a t  t h e  t i m e  o f  f i l i n g  o f  
t h e i r  i n i t i a l  b r i e f ,  t h e  i n d e x  t o  
t h e  r e c o r d  o n  a p p e a l  was  u n a v a i l a b l e  
f r o m  t h e  c i r c u i t  c o u r t  c l e r k ' s  o f f i c e  
d u e  t o  a m i c r o - f i l m i n g  e r ror ,  t h e  
P l a i n t i f f s  w o u l d  l i k e  t o  s u b s t i t u t e  
a n  amended S t a t e m e n t  o f  t h e  C a s e  
a n d  F a c t s  w h i c h  r e f l e c t s  t h e  
r e f e r e n c e s  t o  t h e  R e c o r d .  T h e  
s u b s t a n c e  h a s  n o t  b e e n  c h a n g e d . )  

P l e a s e  s u b s t i t u t e  t h e  f o l l o w i n g  S t a t e m e n t  o f  t h e  C a s e  a n d  

F a c t s  i n  p l a c e  o f  t h e  S t a t e m e n t  i n c l u d e d  i n  t h e  I n i t i a l  

B r i e f  o f  t h e  P e t i t i o n e r s .  



STATEMENT OF THE CASE AND FACTS 

A s  t h e r e  h a v e  b e e n  m u l t i p l e  d e f e n d a n t s  i n v o l v e d  i n  t h i s  

case ,  o n l y  t h e  f a c t s  w h i c h  p e r t a i n  t o  t h e  D e f e n d a n t s ,  

H a r n i s c h f e g e r  C o r p .  a n d  H a n i s c h f e g e r  & P a u l i n g  C o r p .  w i l l  b e  

r e l a t e d .  

On A u g u s t  1 7 ,  1 9 7 7 ,  t h e  P l a i n t i f f ,  James A M a t h i s ,  was 

s e r i o u s l y  i n j u r e d  a n d  r e n d e r e d  a p a r a p l e g i c  when t h e  boom o f  a 

c r a n e  d e s i g n e d  a n d  m a n u f a c t u r e d  by t h e  D e f e n d a n t s  c o l l a p s e d  a n d  

f e l l  o n  h im.  On A u g u s t  1 3 ,  1 9 8 1 ,  t h e  P l a i n t i f f s  b r o u g h t  

s u i t  a g a i n s t  t h e s e  D e f e n d a n t s  a n d  o t h e r s  u n d e r  s e v e r a l  t h e o r i e s  o f  

l i a b i l i t y .  

On t h r e e  s e p a r a t e  o c c a s i o n s ,  t h e  c a u s e  was s e t  f o r  t r i a l  

a n d  was  c o n t i n u e d  o n  m o t i o n  by  o n e  o f  t h e  d e f e n d a n t s ,  o v e r  t h e  

o b j e c t i o n s  o f  t h e  P l a i n t i f f s .  ( R =  unnumbered  o r d e r s  o f  1 / 1 4 / 8 5 ,  

1 / 1 7 / 8 5 ,  4 /23 /85 ,  a n d  6 / 2 1 / 8 5 . )  

One c o n t i n u a n c e  was g r a n t e d  b e c a u s e  o n e  o f  t h e  d e f e n d a n t s ,  

M r .  F o o t e ,  ( n o t  t h e s e  D e f e n d a n t s )  was s e t  t o  g o  t o  t h e  S o v i e t  U n i o n  

o n  v a c a t i o n  a n d  a c a n c e l l a t i o n  w o u l d  h a v e  m e a n t  a  f o r f e i t u r e  o f  

t h e  $ 1 0 , 0 0 0 . 0 0  p r i c e  o f  t h e  t r i p .  

Had t h i s  ( t h i r d )  c o n t i n u a n c e  n o t  b e e n  g r a n t e d ,  t r i a l  w o u l d  h a v e  

t a k e n  p l a c e  i n  t h e  t w o  week p e r i o d  b e g i n n i n g  A u g u s t  1 2 ,  1 9 8 5 ,  



b e f o r e  t h e  P u l l u m  case w a s  h a n d e d  down. 

A f t e r  t h e  Pullum d e c i s i o n ,  D e f e n d a n t s  moved f o r  summary j u d g -  

m e n t  o n  t h e  b a s i s  t h a t  t h e  P l a i n t i f f s '  s u i t  w a s  b a r r e d  by 

S e c t i o n  9 5 . 0 3 1 ( 2 )  F l o r i d a  S t a t u t e s ,  a s  c o n s t r u e d  by t h e  case o f  

P u l l u m  v .  C i n c i n n a t i ,  476 S o . 2 d  6 5 7  ( F l a  1 9 8 5 ) .  (R-21-22)  

Summary j u d g m e n t  i n  f a v o r  o f  t h e  D e f e n d a n t s  w a s  g r a n t e d  

o n  March  1 4 ,  1 9 8 6 ,  a n d  P l a i n t i f f s  t i m e l y  a p p e a l e d .  (R- 2 3 )  

The  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l ,  o n  F e b r u a r y  1 8 ,  1 9 8 7 ,  

a f f i r m e d  t h e  summary j u d g m e n t  o n  t h e  b a s i s  o f  t h e  P u l l u m  case a n d  

o t h e r  cases c o n s t r u i n g  t h e  s t a t u t e  i n  q u e s t i o n .  ( A p p e n d i x  p a g e  1 ) .  

P l a i n t i f f s  t i m e l y  p e t i t i o n e d  The  Supreme  C o u r t  o f  t h e  S t a t e  

o f  F l o r i d a  t o  i n v o k e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n ,  w h i c h  p e t i t i o n  

w a s  g r a n t e d  J u n e  8 ,  1 9 8 7 .  (R-10-12)  



REPLY TO ARGUMENT ON POINT I 

Whether the application of Section 95.031(2) 
Florida Statutes (pursuant to the Pullum 

decision) to bar the Plaintiffs' suit 
was error. 

It is the Defendants1/Respondents' stated position that, based 

on the decision in Pullum v. Cincinnati, 476 So.2d 657 (Fla 1985), 

the Plaintiffs'/Petitioners' cause of action never even arose 

because the statute of repose is deemed to have been in effect all 

along and, thus, there is no right of action that has been uncon- 

stitutionally denied. 

Plaintiffs submit that there is authority to the contrary 

that shows that this court has honored a litigant's reliance on 

the law that was in effect at the time crucial to his case and 

has protected his constitutionally-protected right of access to 

courts. 

In State v. White, 194 So.2d 601 (Fla 1967) the defend- 

ant was being criminally prosecuted for violating a law requiring 

a motor carrier to have a certain certificate. Defendant had 

previously been operating under a law which exempted his operation 

from having to obtain the certificate, but the law had been 

changed. The Supreme Court of Florida found that, while the 

Defendant had no vested right in continuing without having to 

obtain the certificate, he was justified in not getting the certi- 



f i c a t e  b e c a u s e ,  p r i o r  t o  h i s  b e i n g  c h a r g e d  w i t h  t h e  v i o l a t i o n ,  t h e  

c i r c u i t  j u d g e  b e f o r e  whom t h e  c a s e  was p r e s e n t e d  had  p r e v i o u s l y  

h e l d  t h a t  t h e  l a w ,  a s  c h a n g e d ,  was u n c o n s t i t u t i o n a l .  The c o u r t  

c i t e d  C h r i s t o p h e r  v .  Mungen, 6 1  F l a .  513 ,  5 5  So.  2 7 3  ( F l a  1 9 1 1 )  

f o r  t h e  p r i n c i p l e  t h a t  a  s t a t u t e  t h a t  h a s  b e e n  j u d g e d  uncon-  

s t i t u t i o n a l  is o n l y  d o r m a n t  w h i l e  t h e  d e c i s i o n  is m a i n t a i n e d ,  b u t  

i f  i t  is r e v e r s e d ,  t h e  s t a t u t e  is h e l d  t o  be  v a l i d  f r o m  t h e  v e r y  

f i r s t  " e v e n  t h o u g h  r i g h t s  a c q u i r e d  u n d e r  p a r t i c u l a r  a d j u d i c a t i o n s  

w h e r e  t h e  s t a t u t e  was h e l d  t o  b e  i n v a l i d  w i l l  n o t  b e  a f f e c t e d  by 

t h e  s u b s e q u e n t  d e c i s i o n  t h a t  t h e  s t a t u t e  is  c o n s t i t u t i o n a l . "  - I D  

a t  5 5  So .  280.  

To h o l d  t h a t  A p p e l l e e  c o u l d  b e  a r r e s t e d  
a n d  c h a r g e d  by i n f o r m a t i o n  f o r  v i o l a t i o n  
o f  a  s t a t u t e  p r e v i o u s l y  d e c l a r e d  uncon-  
s t i t u t i o n a l  by t h e  v e r y  same j u d g e  b e f o r e  
whom h e  was  t o  a p p e a r  a n d  w h i c h  j u d g e  had 
j u r i s d i c t i o n  o f  t h e  s u b j e c t  m a t t e r  w o u l d ,  
i n  o u r  o p i n i o n ,  b e  c o n t r a r y  t o  t h e  b r o a d  
i m p o r t  o f  t h i s  p r i n c i p l e .  A c c o r d i n g l y ,  
l o g i c  a n d  j u s t i c e  a p p e a r  t o  d i c t a t e  t h a t  
w e  s h o u l d  c h o o s e  n o t  t o  g i v e  o u r  d e c i s i o n  
h e r e i n  h o l d i n g  t h e  s t a t u t e  c o n s t i t u t i o n a l  
r e t r o a c t i v e  a p p l i c a t i o n  i n s o f a r  a s  t h e  
c h a r g e  a g a i n s t  A p p e l l e e  is c o n c e r n e d .  

W h i t e  a t  604.  T h u s ,  t h i s  c o u r t  h o n o r e d  t h e  j u s t i f i e d  r e l i a n c e  

o n  t h e  law t h a t  was i n  e f f e c t ,  r e g a r d l e s s  o f  t h e  f a c t  t h a t  t h e  l a w ,  

a s  c h a n g e d ,  was l a t e r  f o u n d  t o  b e  c o n s t i t u t i o n a l  a n d ,  u n d e r  t h e  

D e f e n d a n t s '  t h e o r y ,  v a l i d  f r o m  i ts  i n c e p t i o n .  

T h i s  h o n o r a b l e  c o u r t  h a s  a l s o  b e e n  f a c e d  w i t h  c o n g r e s s i o n a l  

r e l i a n c e  on a  s u p r e m e  c o u r t  d e c i s i o n  a n d  f o u n d  t h a t ,  when t h e  c o u r t  



had supplied the law upon which a person and attorneys had relied, 

the court would refuse to subvert the justifiable reliance and 

would only prospectively apply the new ruling. - See Justice England's 

opinion concurring in part and dissenting in part in Smith v. 

Brantley, 400 So.2d 443, 453 (Fla. 1981). The Brantley case 

concerned an impeachment proceeding which was initiated after the 

public official had tendered his resignation. The issue was 

whether the resignation became effective when tendered or if it had 

to first be accepted by the governor to be effective. Congress had 

initiated impeachment proceedings after the resignation had been 

tendered but before it was accepted. Congress had relied on a 

prior decision of the Supreme Court of Florida for the principle 

that the resignation was not effective until accepted. The Court 

held that the law was that tendering the resignation is enough to 

make it effective, but decided to apply its ruling only 

prospectively. The impeachment conviction of the official was 

therefore upheld, apparently because of the justified reliance 

of the Senate on the previously-enunciated rule. 

In Thompson v. Inter-County Tel. & Tel. Co., 62 So.2d 

16 (Fla 1952) this court again upheld a litigant's reliance on 

a ruling that a particular law was unconstitutional. The court 

found that a later renactment of the law had rectified the problem, 

but the court, citing the Mungen case, held that the respondent 

had relied on the old law and that application of it to him would 



b e  u n s o u n d .  The c o u r t  a p p l i e d  t h e  new r u l i n g  p r o s p e c t i v e l y .  

P l a i n t i f f s  s u b m i t  t h a t  t h e y  j u s t i f i a b l y  r e l i e d  o n  a  

d e c i s i o n  o f  t h e  h i g h e s t  a u t h o r i t y  i n  t h e  s t a t e .  They h a v e  s p e n t  

s e v e r a l  y e a r s  i n  l i t i g a t i n g  a  c a s e  which  h a s  a l r e a d y  g o n e  t h r o u g h  

s e v e r a l  a p p e a l s  a n d  h a s  cos t  a  g r e a t  amount o f  money f o r  e x p e r t s .  

They r e a c h e d  t h e  c o u r t h o u s e  s t e p s  on  s e v e r a l  o c c a s i o n s ,  o n l y  t o  b e  

t u r n e d  away b e c a u s e  a  d e f e n d a n t  had  r e q u e s t e d  a  c o n t i n u a n c e .  To 

h a v e  t h e i r  r i g h t  o f  a c t i o n  d e s t r o y e d  by a n  a p p l i c a t i o n  o f  t h e  

P u l l u m  d e c i s i o n  is a  d e n i a l  o f  t h e i r  r i g h t  o f  a c c e s s  t o  c o u r t s  a n d  

is a l s o  m a n i f e s t l y  u n f a i r .  

I n  t h e  p a s t ,  t h i s  h o n o r a b l e  c o u r t  h a s  s t r i v e n  t o  p r o t e c t  a  

c i t i z e n ' s  c o n s t i t u t i o n a l  r i g h t  o f  a c c e s s  t o  t h e  c o u r t s  f o r  remedy 

f o r  e v e r y  i n j u r y  d o n e  him. I n  W a l l e r  v .  F i r s t  S a v i n g s  & T r u s t  C o . ,  

1 3 8  So .  780  ( F l a  1 9 3 1 )  t h i s  c o u r t  w e n t  t o  g r e a t  l e n g t h s  t o  h o l d  

t h a t  a  r u l e  o f  E n g l i s h  common l a w ,  w h i c h  was i n c o n s i s t e n t  w i t h  o u r  

c o n s t i t u t i o n ,  n e v e r  became law i n  t h e  f i r s t  p l a c e .  T h e r e ,  a  man and  

h i s  w i f e  h a d  b e e n  i n j u r e d  by a  p e r s o n  who bombed t h e i r  h o u s e .  The 

t o r t f e a s o r  d i e d  a n d  t h e  t o r t  a c t i o n  was i n i t i a t e d  a g a i n s t  t h e  bank 

a s  t h e  t o r t f e a s o r ' s  p e r s o n a l  r e p r e s e n t a t i v e .  The s u i t  had  b e e n  

d i s m i s s e d  b e c a u s e  t h e  t r i a l  c o u r t  h e l d  t h a t  t h e  a p p l i c a b l e  l a w ,  

w h i c h  was b a s e d  o n  t h e  E n g l i s h  common law a d o p t e d  a t  t h e  o u t s e t  o f  

F l o r i d a ' s  s t a t e h o o d ,  p r o v i d e d  t h a t  a l l  a c t i o n s  f o r  p e r s o n a l  

i n j u r i e s  d i e d  w i t h  t h e  p e r s o n .  The F l o r i d a  Supreme C o u r t  made 

a n  e x h a u s t i v e  s t u d y  o f  t h e  p r i n c i p l e s  i n v o l v e d  a n d  h e l d  t h a t  t h e  



t h e o r y  o f  t h e  r i g h t  o f  a c t i o n  d y i n g  w i t h  t h e  p e r s o n  was i n  d i r e c t  

c o n f l i c t  w i t h  t h e  c o n s t i t u t i o n ' s  r i g h t  o f  a c c e s s  t o  c o u r t s ,  a n d ,  

t h e r e f o r e ,  t h e  common law p r i n c i p l e  h a d  n e v e r  r e a l l y  become l aw a t  

a l l  i n  F l o r i d a  s i n c e  i t  was  i n c o n s i s t e n t  w i t h  o u r  c o n s t i t u i o n .  

To a f f i r m  s u c h  a  judgment  a s  h a s  b e e n  
r e n d e r e d  i n  t h i s  c a s e  is t o  i g n o r e  t h e  
p l a i n  p r o v i s i o n  o f  o u r  c o n s t i t u t i o n a l  
D e c l a r a t i o n  o f  R i g h t s  t h a t  t h e  c o u r t s  
s h a l l  a l w a y s  b e  o p e n  so  t h a t  a  p e r s o n  
i n j u r e d  i n  h i s  p e r s o n  or  p r o p e r t y  s h a l l  
h a v e  a  " remedy"  a g a i n s t  h i s  w r o n g d o e r .  
Does t h i s  " remedy"  n o t  mean r e d r e s s  or 
r e c o m p e n s e . .  .? 

W a l l e r  a t  785.  E m p h a s i s  t h e i r s .  The  W a l l e r  c o u r t  c a l l e d  upon 

i t s e l f  t o  b e  c o u r a g e o u s  i n  a d m i n i s t e r i n g  j u s t i c e  a n d  a p p l y i n g  t h e  

r u l e  o f  r e a s o n  when a  l a w  is p a t e n t l y  o p p o s e d  t o  o u r  c o n s t i t u t i o n a l  

r i g h t s .  

The a p p l i c a t i o n  o f  t h e  P u l l u m  d e c i s i o n  i n  a  way t h a t  

a l l o w s  t h e  s t a t u t e  o f  r e p o s e  t o  h a v e  b e e n  e f f e c t i v e  a l l  a l o n g  

v i o l a t e s  t h e  P l a i n t i f f s '  r i g h t  t o  a c c e s s  t o  t h e  c o u r t s .  Under  

t h a t  s t a t u t e ,  t h e  P l a i n t i f f s '  c a u s e  o f  a c t i o n  was  e x t i g u i s h e d  

e v e n  b e f o r e  i t  a r o s e .  P l a i n t i f f s  s u b m i t  t h a t  s u c h  a  l a w  v i o l a t e s  

t h e i r  r i g h t  o f  a c c e s s  t o  t h e  c o u r t s  f o r  r e d r e s s  o f  t h e i r  i n j u r i e s .  

I t  is  o b v i o u s  t h a t  t h e  i n t e n t  o f  t h e  ~ e g i s l a t u r e  is t h a t  t h e r e  b e  

n o  1 2  y e a r  s t a t u t e  o f  r e p o s e .  A f t e r  t h e  d e c i s i o n  i n  B a t t i l a  v .  

A l l i s  C h a l m e r s  M a n u f a c t u r i n g  C o . ,  392 So.2d 874 ( F l a  1 9 8 0 )  t h e  

l e g i s l a t u r e  t o o k  no s t e p s  t o  r e v i s e  o r  r e i n s t a t e  a n y  s t a t u t e  o f  

r e p o s e .  T h a t  d e c i s i o n  s t o o d  f o r  5  y e a r s .  When P u l l u m  was  d e c i d e d ,  



t h e  L e g i s l a t u r e  h a d  a  s w i f t  r e s p o n s e  a n d  removed t h e  1 2  y e a r  l i m i t .  

P l a i n t i f f s  r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  h o n o r a b l e  c o u r t  

r e c o n s i d e r  i t s  d e c i s i o n  i n  P u l l u m  a n d  o v e r r u l e  i t .  A t  t h e  v e r y  

l e a s t ,  P l a i n t i f f s  r e q u e s t  t h a t  t h e  a p p l i c a t i o n  o f  P u l l u m  b e  

l i m i t e d  t o  o n l y  t h o s e  c a s e s  i n i t i a t e d  a f t e r  t h a t  d e c i s i o n  was h a n d e d  

down, o r  t h a t  t h e  c o r r e c t i v e  l e g i s l a t i o n  o f  1986  b e  g i v e n  re t ro-  

s p e c t i v e  e f f e c t .  

R e s p e c t f u l l y  s u b m i t t e d ,  

Meyers  & d o o n e y ,  
1 7  S. Lake Ave. 

( 3 0 5 )  849-0940 
O r l a n d o ,  FL 32801  

A t t o r n e y  f o r  t h e  P l a i n t i f f s  



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  a n d  cor rec t  c o p y  of  t h e  f o r e -  

g o i n g  R e p l y  B r i e f  o f  P e t i t i o n e r s  h a s  b e e n  f u r n i s h e d  by U.S. Mai l  

t o :  J o h n  W.  B u s s e y ,  E s q u i r e ,  P.O. Box 6086-C, O r l a n d o ,  FL 32853- 

6086 ,  W i l i l i a m  A. Harmening ,  E s q u i r e ,  1 7 2 7  O r l a n d o  C e n t r a l ,  

O r l a n d o ,  FL 32859 ,  M i c h a e l  A .  Mi l ler ,  E s q u i r e ,  One S o u t h  O r a n g e  

Avenue ,  S u i t e  6 5 0 ,  O r l a n d o ,  FL 3 2 8 0 1  a n d  Ted R .  Manry,  111, 

E s q u i r e ,  P.O. Box 1 5 3 1 ,  Tampa, F l o r i d a  32601 ,  t h i s  * 
d a y  o f  S e p t e m b e r ,  1 9 8 7 .  

Meyers  & Mo n e y ,  P.A. 'E; 1 7  S.  Lake v e .  
O r l a n d o ,  FL 32801  
( 3 0 5 )  849-0940 


