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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  p r o s e c u t i o n  i n  a f e l o n y  c r i m i n a l  

p roceed ing  i n  t h e  C i r c u i t  Cour t  o f  t h e  1 7 t h  J u d i c i a l  C i r c u i t  and 

t h e  Appe l l ee  i n  t h e  lower t r i b u n a l .  Respondent was t h e  Defendant  

i n  t h e  c r i m i n a l  p roceed ing  and t h e  A p p e l l a n t  i n  t h e  lower 

t r i b u n a l .  P e t i t i o n e r  w i l l  be  r e f e r r e d  t o  as  P e t i t i o n e r  as  wel l  

as "State" and "Sta te  At torney" .  Respondent w i l l  be r e f e r r e d  t o  

as  he a p p e a r s  i n  t h i s  Honorable Cour t .  

The t r a n s c r i p t  of  t h e  t r i a l  p r o c e e d i n g s  w i l l  be  

d e s i g n a t e d  by t h e  l e t t e r  "T" and fo l lowed  by t h e  page number t o  

which r e f e r e n c e  is made. The r e c o r d  of  t h e  p r o c e e d i n g s  w i l l  b e  

d e s i g n a t e d  by t h e  l e t t e r  "R" and fo l lowed  by t h e  page number t o  

which r e f e r e n c e  i s  made. Lineup pho tographs  w i l l  be d e s i g n a t e d  

by t h e  symbol "SR". 
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,STATEMENT OF THE CASE 

The Respondent accepts the Petitioner's Statement of 

the case as herein modified and supplemented. 

The Respondent was arrested on March 14, 1983 and 

appeared before a magistrate on March 15, 1983 (R 477). After 

his first appearance Petitioner obtained an Order that compelled 

Respondent to stand in a lineup (R 478). Petitioner was 

significantly involved in arranging for the lineup, selecting 

persons to stand in the lineup and conferring with the Public 

Defender's Office regarding counsel for Respondent at the lineup 

(T 286, 297-298, 304). 

Because Respondent did not have counsel representing 

him at critical stages of the proceedings against him, he filed a 

Motion to Suppress the Indentification (R 457-4581, but the 

motion was denied R 460). 
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STATEMENT THE FACTS 

Respondent accepts the Statement of the Facts of the 

Petitioner as herein modified and supplemented. 

On February 28, 1983 a robbery was committed (R 456). 

On the night of the robbery Respondent's brother, Sylvester 

Smith, Jr., was arrested and charged with committing the robbery 

(T 7-8, 41-42, 48). The day after the robbery, March 1, 1983, 

Terry Lamar Green was arrested and charged with committing the 

robbery. His arrest occurred while he was attempting to cash one 

of the money orders stolen during the robbery. 

After Mr. Green's arrest his photograph was placed in a 
0 

photographic display that was presented to the victim of the 

robbery. The victim selected Mr. Green's photograph from the 

display and positively identified Mr. Green as the second person 

involved in the robbery (T 27,29,44). With this information 

Detective Carroll of the Wilton Manors Police Department went to 

the office of the State Attorney, 17th Circuit, to file a robbery 

charge against Mr. Green (T 27). This attempt was aborted however 

as Detective Carroll was advised by an Assistant State Attorney 

that the Respondent and not Mr. Green was the second person involved 

in the robbery (T 31). Thus, instead if filing a complaint against 

Mr. Green, Detective Carroll arrested Respondent on March 14, 1983 

at his place of employment. 0 
- 3-  



After his arrest Respondent appeared before a 

magistrate for his first appearance. After this hearing he was 

asked to stand in a live lineup, but he refused (T 31-32). As a 

result the State Attorney initiated judicial proceedings to 

obtain a court order that compelled Respondent to stand in a 

lineup (R 478). Respondent was not represented at this hearing 

(R 478). On the day of the lineup the State Attorney and 

Detective Carroll went to the Office of the Public Defender to 

advise them that a lineup was going to be held (T 304). 

Thereafter the State Attorney and Detective Carroll went to the 

Broward County Jail to obtain other persons to stand in the lineup 

with Respondent (T 286). After arranging for the lineup and 

obtaining the necessary persons to stand in it, the State Attorney 

and Detective Carroll went to the lineup (T 26, 34, 297-298). 

Respondent did not have an attorney representing him at the lineup 

which was conducted on March 24, 1983 (T 33, 34). 

0 

Prior to the lineup Respondent advised Detective 

Carroll that he wanted to participate in the way the lineup was to 

be conducted to insure its fairness (T 32, 34, 37). Detective Carroll 

refused this request (T 34). At the lineup Respondent was selected 

by the victim who had previously indentified Mr. Green (T 9, 26). 

After the lineup Respondent complained that he had not been 

permitted to participate in the way the lineup was conducted to 

insure that it was fair. On March 28, 1983 an Information was 

filed charging the Respondent with the robbery (R 456). 0 
-4- 



POINT INVOLVED 

WHETHER, PRIOR TO THE INITIATION OF FORMAL 
ADVERSARY JUDICIAL PROCEEDINGS IN THE FORM 
OF AN INDICTMENT OR INFORMATION, AN ACCUSED 
HAS A CONSTITUTIONAL RIGHT TO COUNSEL AT A 
COMPELLED LINEUP? 
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ARGUMENT 

A DEFENDANT IS ENTITLED TO BE REPRESENTED 
BY COUNSEL, OR TO REPRESENT HIMSELF, AT A 
COMPELLED LINEUP, PRIOR TO THE FILING OF AN 
INDICTMENT OR INFORMATION WHEN THE PROSECUTING 
AUTHORITY HAS FOCUSED AN INVESTIGATION ON THE 
DEFENDANT AND JUDICIAL PROCEEDINGS INVOLVING 
THE DEFENDANT HAVE BEGUN. 

, -6- 



The f a c t s  of t h i s  case r e v e a l  t h a t  t h e  l i n e u p  o f  

Respondent o c c u r r e d  p r i o r  t o  t h e  f i l i n g  of  a n  I n d i c t m e n t  o r  

Infomat ion .  I f  t h e  f i l i n g  o f  e i t h e r  i s  r e q u i r e d  b e f o r e  an  

accused i s  e n t i t l e d  t o  c o u n s e l  o r  t o  proceed - a t  

a l i n e u p ,  t h e n  Respondent was n o t  e n t i t l e d  t o  an a t t o r n e y  o r  t o  

proceed - a t  t h e  l i n e u p  conducted  on March 24, 1983. 

Y i r b v  v. Illinois, 406 U.S. 682, 92 S.Ct. 1877, 32 L.Ed.2d 

4 1 1  (1972) .  B u t  such  i s  n o t  t h e  case. 

Under t h e  S i x t h  and F o u r t e e n t h  Amendments t o  t h e  United 

Sta tes  C o n s t i t u t i o n ,  Respondent i s  e n t i t l e d  t o  c o u n s e l  upon t h e  

i n i t i a t i o n  of  a d v e r s a r y  j u d i c i a l  c r i m i n a l  p o r c e e d i n g s  a g a i n s t  

him. Powell  v. Al- , 287 U.S.  45, 53 S.Ct. 55,  77 L.Ed. 2d 158 

(1932) .  The  i n i t i a t i o n  o f  a d v e r s a r y  c r imina l  p r o c e e d i n g s ,  

a l t h o u g h  o f t e n  marked by t h e  f i l i n g  of  an  I n f o r m a t i o n  o r  

I n d i c t m e n t ,  may b e  marked by o t h e r  p r o c e e d i n g s  such  as a 

p r e l i m i n a r y  h e a r i n g  o r  an  a r ra ignment .  Coleman v. Al_abama,  399 

U.S.  1, 90 S.Ct. 1999,  26 L.Ed. 2d 387 ( 1 9 7 0 ) ;  Hamilton 

y. A l a b w  , 368 U.S.  52,  82 S.Ct. 157,  7 L.Ed. 2d 1 1 4  (1961) .  

Counsel h a s  been r e q u i r e d  p r i o r  t o  t r i a l  i n  t h o s e  p r o c e e d i n g s  i n  

which " t h e  accused  [is1 c o n f r o n t e d ,  j u s t  as  a t  t r i a l ,  by t h e  

p r o c e d u r a l  sys tem,  o r  by h i s  expert a d v e r s a r y ,  o r  by  bo th" .  

United Sta tes  v. Ash, 413 U . S .  300 a t  310, 93 S.Ct. 2568, 37 

L.Ed. 2d 619 ( 1 9 7 3 ) .  
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F.R. Crim.P. 3.133 (b) provides for an adversary 

preliminary hearing. When such a hearing is held witnesses are 

subpoenaed and examined as at trial. An accused who has the 

opportunity to cross-examine a witness produced at an adversary 

preliminary hearing does not have his Sixth Amendment right to 

confrontation infringed if the testimony of the witness is later 

used at trial because the witness is unavailable. California 

v. Green 399 U . S .  149, 90 S.Ct. 1930, 26 L.Ed. 2d 489 (1970); 

cussi v. Stub&, 408 U.S .  204, 92 S.Ct. 2308, 33 L.Ed. 2d 293 

(1972). 

Because the adversary preliminary hearing is a 

proceeding in which "the accused (is) confronted, just as at 
0 

trial, by the procedural system, or by his expert adversary, or 

by both", A., the accused is entitled to counsel at the hearing. 
U.S.  Const. Amend. 6 & 14: m. Const. Art. I Sec. 1 6; 

w; Contra Montqpmery v. State , 176 
So.2d 331 (Fla. 1965). Counsel is required because without 

counsel the results of the confrontation "might well settle the 

accused's fate and reduce the trial itself to a mere formality". 

United States v. Wade, 388 U.S .  218 at 224, 87 S.Ct. 1926, 

18 L.Ed. 2d 1149 (1967). 

If it is conceded that the Sixth and Fourteenth 

Amendments to the United States Constitution require, or at least 

under certain circumstances would require, that an accused be 

- 8- 



p e r m i t t e d  t o  have c o u n s e l  a t  such  h e a r i n g ,  t h e n  it is c lear  t h a t  

an accused i s  e n t i t l e d  t o  c o u n s e l  b e f o r e  t h e  f i l i n g  o f  an  

Ind ic tment  o r  an  In fo rmat ion  whenever such  h e a r i n g  o c c u r s  p r i o r  

t o  t h e  f i l i n g  of  fo rmal  c h a r g e s .  The p o s s i b i l i t y  t h a t  s u c h  a 

h e a r i n g  w i l l  o c c u r  p r i o r  t o  t h e  f i l i n g  o f  f o r m a l  c h a r g e s  is r ea l  

because  t h e  h e a r i n g  can b e  h e l d  upon demand of  an  accused i f  

c h a r g e s  have n o t  been f i l e d  a g a i n s t  him w i t h i n  21 days  o f  h i s  

a r r e s t .  F l a .  R. C r i m . P .  3.133 ( b ) .  Thus, i n  F l o r i d a  t h e  

i n i t i a t i o n  o f  a d v e r s a r y  c r i m i n a l  p r o c e e d i n g s  need n o t  b e  marked 

by t h e  f i l i n g  o f  an  i n d i c t m e n t  o r  an  i n f o r m a t i o n .  T h i s  i s  s o  

even though t h e  o n l y  method f o r  f i l i n g  fo rmal  c h a r g e s  a g a i n s t  a 

pe r son  accused o f  a n o n- c a p i t a l  f e l o n y  is by t h e  f i l i n g  of  an  

i n d i c t m e n t  o r  an  i n f o r m a t i o n .  See F l a .  Const .  A r t .  I S e c t i o n  16 

(1968) .  The " i n i t i a t i o n  of  fo rmal  c h a r g e s  a g a i n s t  an  accused"  i s  

0 

n o t  synonomous w i t h  t h e  " i n i t i a t i o n  of  a d v e r s a r y  c r i m i n a l  

p roceed ings ."  Any p r e t r i a l  p roceed ing  m u s t  b e  s c r u t i n i z e d  t o  

de te rmine  whether  t h e  p r e s e n c e  o f  an  a c c u s e d ' s  c o u n s e l  i s  

n e c e s s a r y .  Uni ted  S t a t e s  v. Wadg , 388 U.S. 218 a t  227 (1967) 

(emphasis  s u p p l i e d )  . 
Assuming arauendQ t h a t  an  a d v e r s a r y  p r e l i m i n a r y  

h e a r i n g  i n  F l o r i d a  can  b e  a h e a r i n g  a t  which an  accused  is 

e n t i t l e d  t o  c o u n s e l  under t h e  S i x t h  and F o u r t e e n t h  Amendments 

t o  t h e  C o n s t i t u t i o n ,  Respondent s u b m i t s  t h a t  t h e  f i l i n g  of  f o r m a l  

c h a r g e s  is n o t  t h e  o n l y  p o i n t  a t  which t h e  i n i t i a t i o n  of  a d v e r s a r y  

c r i m i n a l  p r o c e e d i n g s  may b e  marked. 0 
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The S i x t h  and F o u r t e e n t h  Amendments o f  t h e  Uni ted  

Sta tes  C o n s t i t u t i o n  do n o t  p r e s c r i b e  how s t a t e s  may i n i t i a t e  

a d v e r s a r y  c r i m i n a l  p roceed ings .  A s t a t e  is f r e e  t o  d e l i n e a t e  

t h e  p o i n t  a t  which a n  accused i s  e n t i t l e d  t o  c o u n s e l  under t h e  

S i x t h  and F o u r t e e n t h  Amendment o f  t h e  Uni ted  Sta tes  C o n s t i t u t i o n  

p rov ided  t h e  d e s i g n a t i o n  does  n o t  r e s u l t  i n  a narrowing o f  t h e  

r i g h t  t o  c o u n s e l  as recogn ized  by t h e  Uni ted  Sta tes  Supreme 

Cour t .  Moore v. 11- ' , 434 U.S. 220 a t  227 98 S.Ct. 458, 54 

L.Ed.2d 424 ( 1 9 7 7 ) ;  Kirby v. Illinois ' , a t  688; 

-, 462 So.2d 1172 a t  1173 ( F l a ,  4 t h  DCA 1 9 8 4 ) ;  

v. Do-, 448 So.2d 1184 a t  1185 ( F l a .  4 t h  DCA 1984) ;  

F e l d e r  v. McCotter , 765 F.2d 1245 a t  1247 ( 5 t h  C i r .  1 9 8 5 ) .  

See 9- Brennan, S t a t e  C o n s t i t u t i o n s  and t h e  

Prote&on of I u b v l d u a l  R i a h t s  , 90 Harv. L. Rev. 489 (1977) .  

I n  F l o r i d a  an  i n d i g e n t  p e r s o n  is e n t i t l e d  t o  have c o u n s e l  

appo in ted  i n  a l l  p r o s e c u t i o n s  f o r  o f f e n s e s  p u n i s h a b l e  by 

imprisonment.  F1a.R. Crim.P. 3.111 ( b )  (1). Appointment of  

c o u n s e l  does  n o t  occur  o n l y  a f t e r  t h e  f i l i n g  of  fo rmal  c h a r g e s .  

0 

. .  

R a t h e r ,  a m a g i s t r a t e  m u s t  d e c i d e  a t  t h e  e a r l i e s t  p o s s i b l e  

t i m e  whether  t h e  i n d i g e n t  i s  b e i n g  p r o s e c u t e d  f o r  an  o f f e n s e  

p u n i s h a b l e  by imprisonment.  If  it i s  de te rmined  t h a t  t h e  

i n d i g e n t  i s  e n t i t l e d  t o  c o u n s e l  because  o f  p r o s e c u t i o n  f o r  an 

o f f e n s e  p u n i s h a b l e  by  imprisonment,  t h e n  c o u n s e l  m u s t  b e  

appo in ted  when t h e  i n d i g e n t  accused 0 
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"is f o r m a l l y  charged w i t h  an  
o f f e n s e ,  o r  as  soon as  f e a s i b l e  
a f t e r  c u s t o d i a l  r e s t r a i n t  o r  upon 
h i s  f i r s t  appearance  b e f o r e  a 
committ ing m a g i s t r a t e ,  whichever  
o c c u r s  e a r l i e s t . "  
F l a .  R .  C r i m . P .  3 . 1 1 1 ( a ) .  

Because a m a g i s t r a t e  m u s t  d e t e r m i n e  no l a t e r  t h a n  an  

a c c u s e d ' s  f i r s t  appearance  whether  t h e  accused is e n t i t l e d  t o  

c o u n s e l  p u r s u a n t  t o  F1a.R.Crim.P. 3 . 1 1 1 ( a ) ,  i . e . ,  whether  t h e  

accused i s  b e i n g  p r o s e c u t e d  f o r  a n  o f f e n s e  p u n i s h a b l e  by 

imprisonment,  Respondent s u b m i t s  t h a t  t h e  f i r s t  appearance  i s  a 

p o i n t  a t  which a d v e r s a r y  j u d i c i a l  c r i m i n a l  p r o c e e d i n g s  a re  

i n i t i a t e d  i n  F l o r i d a .  See Sobczak v. S t a L e  , s-a: 
Sta te  v. Douse, PuDra. l&,& &g,e S t a t e  v. Hoch, 500 So.2d 597 

( F l a .  3 r d  DCA 1 9 8 6 ) .  

0 

Assuming a rauendQ t h i s  Cour t  conc ludes  t h a t  t h e  f i r s t  

appearance  o f  an  accused does  n o t  m a r k  t h e  i n i t i a t i o n  of  

a d v e r s a r y  c r i m i n a l  p r o c e e d i n g s  a g a i n s t  an accused  i n  F l o r i d a ,  it 

does  n o t  f o l l o w  t h a t  t h e  f i l i n g  of  fo rmal  c h a r g e s  i s  t h e  o n l y  

p o i n t  a t  which a d v e r s a r y  c r i m i n a l  p r o c e e d i n g s  may b e  i n i t i a t e d .  

Every p r e t r i a l  p roceed ing  m u s t  b e  s c r u t i n i z e d  t o  d e t e r m i n e  i f  

a d v e r s a r y  p r o c e e d i n g s  have been i n i t i a t e d .  m t e d  S t a t e s  v. 

Yade, iugu-a a t  227. The f o c u s  m u s t  b e  on whether  an  accused is 

" conf ron ted ,  j u s t  a s  a t  t r i a l ,  by t h e  p r o c e d u r a l  sys tem,  o r  by  

h i s  e x p e r t  a d v e r s a r y ,  o r  by bo th" .  m i t e d  S t a t e s  v. Ash,- 

8- a t  310. I n  t h e  i n s t a n t  case a l t h o u g h  T e r r e n c e  Lamar Green 0 
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had been i d e n t i f i e d  by  t h e  v i c t i m  as  t h e  p e r s o n  who robbed him, 

Mr. Green was r e l e a s e d  from c u s t o d y  and t h e  d e t e c t i v e  who was 

i n v e s t i g a t i n g  t h e  case was i n s t r u c t e d  t o  f o c u s  on t h e  Respondent.  

A l l  t h i s  was done a t  t h e  b e h e s t  o f  t h e  P e t i t i o n e r  who had 

i n t e r v i e w e d  Respondent ' s  b r o t h e r  and de te rmined  f o r  i t s e l f  t h a t  

Respondent and n o t  Mr. Green was t h e  robber .  T h e r e a f t e r ,  t h e  

P e t i t i o n e r  proceeded b e f o r e  a Judge and i n  a j u d i c i a l  p roceed ing  

a t  which t h e  Respondent was n o t  r e p r e s e n t e d ,  t h e  P e t i t i o n e r  

o b t a i n e d  an  Order t h a t  compelled t h e  Respondent t o  s t a n d  i n  a 

l i n e u p .  A f t e r  o b t a i n i n g  t h i s  Order t h e  P e t i t i o n e r  went t o  t h e  

O f f i c e  of  t h e  P u b l i c  Defender t o  i n q u i r e  abou t  c o u n s e l  f o r  t h e  

Respondent;  P e t i t i o n e r  a r r a n g e d  f o r  t h e  l i n e u p ;  s e l e c t e d  

i n d i v i d u a l s  t h a t  would s t a n d  i n  t h e  l i n e u p ;  and w i t n e s s e d  t h e  

l i n e u p .  ( I f  t h e  S ta te  A t t o r n e y  was p r e s e n t  a t  t h e  l i n e u p  i n  a 

c a p a c i t y  o t h e r  t h a n  i t s  o f f i c i a l  c a p a c i t y  he had a d u t y  t o  excuse 

himsel f  a s  p r o s e c u t o r  because he was a w i t n e s s  i n  t h e  case.) 

(T 26,  34, 286, 297-98, 304; R 478). As a r e s u l t  o f  t h e s e  

e v e n t s ,  Respondent was c o n f r o n t e d ,  j u s t  as a t  t r i a l ,  n o t  o n l y  by  

t h e  p r o c e d u r a l  sys tem b u t  a l s o  by h i s  e x p e r t  a d v e r s a r y .  See J2.L 

0 

F i r s t ,  Respondent was s u b j e c t e d  t o  a p roceed ing  i n  

which an  o r d e r  compel l ing  him t o  s t a n d  i n  a l i n e u p  was o b t a i n e d .  

T h i s  p roceed ing  was a c r i t i c a l  s t a g e  i n  t h e  p r e t r i a l  p r o c e e d i n g s  

p r i o r  t o  Responden t ' s  t r i a l .  See Coleman v. A l W  , s u p r a .  

A t  t h i s  h e a r i n g  p r o c e e d i n g s  o c c u r r e d  t h a t  impaired  Respondent ' s  
e 

-12- 



d e f e n s e  on t h e  merits. I f  Respondent had been r e p r e s e n t e d  by 

c o u n s e l  a t  t h i s  p r e t r i a l  h e a r i n g ,  Respondent c o u l d  have i n d i c a t e d  

t o  t h e  p r e s i d i n g  Judge t h a t  t h e  S t a t e  A t t o r n e y  had focused  on t h e  

Respondent and t h a t  a d v e r s a r i a l  p r o c e e d i n g s  had begun. As a 

r e su l t  Respondent c o u l d  have been a s s u r e d  t h a t  no Order  

compel l ing  him t o  s t a n d  i n  a l i n e u p  would have been e n t e r e d  

u n l e s s  it a l s o  p rov ided  f o r  t h e  r i g h t  of  Respondent t o  have 

c o u n s e l  p r e s e n t .  I f  n e c e s s a r y ,  t e s t i m o n y  c o u l d  have been 

p rocured  a t  t h i s  h e a r i n g  i n d i c a t i n g  t h e  involvement  o f  t h e  S t a t e  

At to rney .  Respondent,  w i t h o u t  c o u n s e l ,  was n o t  a b l e  t o  p r o c u r e  

t h i s  t e s t i m o n y  o r  t o  p r o t e c t  h i s  i n t e r e s t s  by  e f f e c t i v e l y  

c o n f r o n t i n g  t h e  " in t r icac ies  of t h e  law and t h e  advocacy of  t h e  

p u b l i c  p r o s e c u t o r" .  Uni ted  S t a t e s  v. A h ,  s u p r a  a t  309. I t  
0 

is no wonder, a s  t h e  r i g h t  t o  c o u n s e l  

"embodies a r e a l i s t i c  r e c o g n i t i o n  o f  t h e  
obv ious  t r u t h  t h a t  t h e  a v e r a g e  d e f e n d a n t  
does  n o t  have t h e  p r o f e s s i o n a l  l e g a l  s k i l l  
t o  p r o t e c t  h imse l f  when b rough t  b e f o r e  a 
t r i b u n a l  w i t h  power t o  t a k e  h i s  l i f e  o r  
l i b e r t y ,  where in  t h e  p r o s e c u t i o n  i s  pre- 
s e n t e d  by exper ienced  and l e a r n e d  c o u n s e l . "  

58 S . C t .  1019,  82 L.Ed. 1461 (1938) .  
on v. Z e r b s t ,  304 U . S .  458, 462-463, 

Without Respondent having Counsel ,  P e t i t i o n e r  had no 

d i f f i c u l t y  o b t a i n i n g  t h e  Order t h a t  it wanted and t h a t  was 

h i g h l y  f a v o r a b l e  t o  it. Without  c o u n s e l  f o r  Respondent a t  t h e  

h e a r i n g ,  P e t i t i o n e r  was a b l e  t o  proceed w i t h  a l i n e u p  w i t h o u t  t h e  

p r e s e n c e  of  c o u n s e l  b e i n g  r e q u i r e d  by t h e  Order .  Without  c o u n s e l  

a t  t h e  l i n e u p ,  Respondent ' s  r i g h t  t o  a f a i r  t r i a l  was d e r o g a t e d  a 
-13- 



because o f  t h e  d a n g e r s  i n h e r e n t  i n  a p r e t r i a l  i d e n t i f i c a t i o n  

conducted i n  t h e  absence  of  c o u n s e l .  W i t h  c o u n s e l  p r e s e n t ,  

Respondent c o u l d  have o b j e c t e d  t o  s u g g e s t i v e  p r o c e d u r e s  b e f o r e  

t h e y  i n f l u e n c e d  a w i t n e s s '  i d e n t i f i c a t i o n .  &e Poore  v. 

i n o i s .  S u D r a  a t  224-225; U t e d  S t a t e s  v. Wade, SUDlla 

a t  235-236, 238. None of t h i s  was done because Respondent had 

no c o u n s e l .  

Not o n l y  was t h e  h e a r i n g  t o  o b t a i n  t h e  o r d e r  t h a t  

compelled Respondent t o  s t a n d  i n  a l i n e u p  one i n  which 

p roceed ings  l i k e  t h o s e  a t  t r i a l  were p r e s e n t  (and would have been 

more p r e s e n t  i f  Respondent had c o u n s e l  e.g. examina t ion  o f  

w i t n e s s e s  t o  p r o v e  t h e  involvement  o f  t h e  P e t i t i o n e r ) .  The 

p roceed ing  was one i n  which Respondent was c o n f r o n t e d  by 

h i s  e x p e r t  a d v e r s a r y .  Because Respondent was n o t  r e p r e s e n t e d  by 

c o u n s e l ,  t h e  p roceed ing  was one s i d e d  and r e s u l t e d  i n  an  

i n h e r e n t l y  s u g g e s t i v e  l i n e- u p ,  a t  which Respondent had no 

counse l .  Because Respondent can  p o i n t  t o  a p roceed ing  a t  which 

he was c o n f r o n t e d ,  w i t h o u t  c o u n s e l ,  by t h e  e x p e r t  a d v e r s a r y  he 

would face  a t  t r i a l ,  and because t h i s  p roceed ing  a d v e r s e l y  

a f f e c t e d  h i s  t r i a l  r i g h t s ,  A p p e l l a n t  was e n t i t l e d  t o  c o u n s e l .  

The p roceed ing  was a c r i t i c a l  s t age  i n  t h e  p r o s e c u t i o n .  

Consequent ly ,  Respondent was e n t i t l e d  t o  c o u n s e l ,  n o t  o n l y  a t  t h e  

h e a r i n g ,  b u t  a t  t h e  l ine- up  t h a t  o c c u r r e d  t h e r e a f t e r .  W W t e d  

su~)za: United  S ta tes  V =  Ash a t  310.  0 
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Another r eason  e x i s t s  why Respondent was e n t i t l e d ,  under 

t h e  S i x t h  and F o u r t e e n t h  Amendments t o  t h e  Uni ted  States 

C o n s t i t u t i o n ,  t o  c o u n s e l  a t  t h e  l ine- up .  By t h e  t i m e  t h e  l i n e- u p  

had o c c u r r e d  t h e  S t a t e  had become s i g n i f i c a n t l y  invo lved  i n  t h e  

p r o s e c u t i o n  o f  Respondent.  The Sta te  was a c t i v e  i n  r e l e a s i n g  

a n o t h e r  accused o f  t h e  crime f o r  which Respondent was c o n v i c t e d ,  

o b t a i n i n g  t h e  a r res t  of Respondent ,  o b t a i n i n g  a n  Order  

compel l ing  Respondent t o  s t a n d  i n  a l ine- up ,  a r r a n g i n g  f o r  a 

l ine- up ,  and s e l e c t i n g  t h e  p e r s o n s  t o  s t a n d  i n  i t ,  a t t e m p t i n g  t o  

c o n s u l t  w i t h  c o u n s e l  f o r  t h e  Respondent,  and p a r t i c i p a t i n g  i n  t h e  

l ine- up .  C l e a r l y ,  t h e  Respondent found "himsel f  f a c e d  w i t h  t h e  

p r o s e c u t o r i a l  f o r c e s  o f  o r g a n i z e d  s o c i e t y ,  and immersed i n  t h e  

i n t r a c a c i e s  of s u b s t a n t i v e  and p r o c e d u r a l  c r i m i n a l  law." Kirbv 

v. 11- a t  689. Consequent ly ,  Respondent ' s  r i g h t  t o  

c o u n s e l  under  t h e  S i x t h  and F o u r t e e n t h  Amendments t o  t h e  Uni ted  

Sta tes  C o n s t i t u t i o n  a t t a c h e d .  See Moore v. I l l b o  is. a t  

228-229; A , 629 F.  2d 413 ( 5 t h  C i r .  1980) .  The 

S ta te  may n o t  f o c u s  on an  accused w i t h o u t  p r o v i d i n g  t h e  accused 

w i t h  c o u n s e l .  I d .  

0 
. .  

P e t i t i o n e r ' s  argument t h a t  t h e  p r o c e d u r e s  a g a i n s t  

Respondent were i n v e s t i g a t o r y  i s  e r r o n e o u s ,  b u t  i n  any e v e n t ,  

immaterial. Respondent had been a r r e s t e d  as a r e s u l t  o f  t h e  

a c t i o n s  of t h e  S ta te  and a n o t h e r  had been r e l e a s e d .  I f  t h e  

l i n e- u p  w i t h  Respondent was s imply  a r o u t i n e  l i n e- u p  p r i o r  t o  t h e  
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i n i t i a t i o n  o f  a d v e r s a r y  j u d i c i a l  p r o c e e d i n g s ,  t h e r e  would have 

been no involvement  by t h e  State.  

invo lved  and t h e  S t a t e  canno t  p r e t e n d  t h a t  it d i d  n o t  c o n s c i o u s l y ,  

o r  unconsc ious ly ,  se lec t  sub jec t s  f o r  t h e  l i n e- u p  t h a t  would m a k e  

it more l i k e l y  f o r  t h e  Respondent t o  have been selected. 

S t a t e  canno t  i g n o r e  t h a t  t h e  v i c t i m  t o  t h e  c r ime  was sub jec t  t o  

s u g g e s t i v e  a c t i v i t i e s ,  whether  i n t e n d e d  o r  n o t ,  by t h e  S t a t e  a t  

t h e  l ine- up ,  i f  f o r  no o t h e r  r eason  t h a n  because  t h e  l i n e- u p  

p r o c e d u r e s  were i n h e r e n t l y  s u g g e s t i v e  a t  t h a t  p o i n t .  See Unked 

S ta t e s  v. Wade a t  2 2 4 .  No, t h e  S ta te  was v e r y  invo lved  

i n  t h e  l ine- up  and P e t i t i o n e r  may n o t  eschew t h e  S t a t e ' s  

involvement  by d e s c r i b i n g  t h e  l i n e- u p  as i n v e s t i g a t o r y .  The 

f o r c e s  o f  t h e  S t a t e  had mobi l i zed  t o  compel, a r r a n g e  and conduct  

t h e  l i n e- u p  o f  Respondent.  Moreover, p r i o r  t o  t h e  p r e s e n c e  o f  

t h e  S t a t e ,  no l i n e- u p  had been s u c c e s s f u l l y  conducted ,  as t h e  

Respondent had res i s ted  it. Only a f t e r  t h e  involvement  o f  t h e  

S t a t e  was Respondent compelled t o  s t a n d  i n  t h e  l ine- up .  Thus, 

r e g a r d l e s s  of whether  t h e  p o l i c e  had t h e  r i g h t  t o  conduct  a l i n e -  

up w i t h o u t  t h e  f o r c e s  of t h e  S t a t e  P r o s e c u t o r ,  it was o n l y  a f t e r  

t h e  S t a t e  became invo lved  t h a t  t h e  l i n e- u p  was h e l d .  I n  

a d d i t i o n ,  t h e  l i n e- u p  canno t  be termed as  i n v e s t i g a t o r y .  The 

S ta te  had d i rec ted  t h a t  a n o t h e r  pe r son  who had been p o s i t i v e l y  

i d e n t i f i e d  as  t h e  robber ,  n o t  be  charged and t h a t  Respondent be 

a r r e s t e d .  

and th rough  t h e  l i n e u p  c o n t i n u e d  t o  accumulate e v i d e n c e  a g a i n s t  

t h e  Respondent.  

B u t  h e r e  t h e  S ta te  was h e a v i l y  

The 

a 

The S t a t e  knew a g a i n s t  whom it was go ing  t o  proceed 

0 
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Assuming U g u e n d Q  t h a t  t h i s  Cour t  conc ludes  t h a t  

Respondent was n o t  e n t i t l e d  p u r s u a n t  t o  t h e  S i x t h  and F o u r t e e n t h  

Amendments of  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  t o  c o u n s e l  a t  h i s  

l i n e u p ,  Respondent submi t s  he  was e n t i t l e d  under F l o r i d a  law t o  

c o u n s e l  a t  t h e  l i n e u p .  I t  i s  Respondent ' s  c o n t e n t i o n  t h a t  

Ar t ic le  k Sect i o n  Ui Q€ Lhe ELxida C o n s t i t u t i o r G  F l a .  S t a t .  

901.24 (1985) and F l a .  R. C r i m .  P. 3.111 e n t i t l e  Respondent t o  

c o u n s e l  p r i o r  t o  t h e  i n i t i a t i o n  o f  a d v e r s a r y  j u d i c i a l  c r i m i n a l  

p roceed ings .  C l e a r l y  F la .  R. C r i m .  P. 3.111 ( a )  e n t i t l e s  an  

accused t o  c o u n s e l  a t  h i s  f i r s t  appearance  even though a fo rmal  

c h a r g e  h a s  n o t  been f i l e d .  The accused t h a t  h a s  been a p p o i n t e d  

c o u n s e l  a t  h i s  f i r s t  appearance  is e n t i t l e d  t o  c o u n s e l  t h e r e a f t e r  0 
u n t i l  t h e  m a g i s t r a t e  t e r m i n a t e s  t h e  appointment .  F l a .  R. C r i m e  P o  

3.130 ( c )  (1). Moreover, p u r s u a n t  t o  t h e  F l o r i d a  C o n s t i t u t i o n .  

Art ic le  L Sect i o n  J& (1968) and F l a .  S t a t .  901.24 (1985) 

Respondent was e n t i t l e d  t o  c o u n s e l .  Thus, when a h e a r i n g  was h e l d  

a f t e r  Respondent ' s  f i r s t  appearance  t o  compel Respondent t o  

appear  i n  a l i n e u p ,  Respondent was e n t i t l e d  t o  c o u n s e l .  

U, s u a ;  State v. DouseL SuDra  and 

F l a .  S t a t .  901.24 (1985) .  

I t  i s  i r r e l e v a n t  and immaterial t h a t  c o u n s e l  was n o t  

appo in ted  t o  r e p r e s e n t  t h e  Respondent a t  h i s  f i r s t  appearance .  

A t  e a c h  p roceed ing  a g a i n s t  an  accused t h e  lower t r i b u n a l  h a s  an  

o b l i g a t i o n  t o  d e t e r m i n e  i f  t h e  accused shou ld  have c o u n s e l  

appo in ted .  I n  a d d i t i o n ,  r e g a r d l e s s  of  whether  c o u n s e l  was 
0 
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a p p o i n t e d  f o r  Respondent a t  h i s  f i r s t  appearance ,  he  was 

e n t i t l e d  t o  c o u n s e l  i n d e p e n d e n t l y  o f  F l a .  R.  C r i m .  P. 3.111 

p u r s u a n t  t o  t h e  Unit.ed S t a t e s  C o w ,  Amendment 6 and 1 4. 

t h e  F l o r i d a  C u t u t i o n .  Art ic le  I. S e c t i o n  1 6  and F l a .  S t a t .  

901.24 (1985) .  : T F 

C o n s t i t u t i o n  p rov ided  Respondent w i t h  t h e  r i g h t  t o  c o u n s e l  

g u a r a n t e e d  under t h e  U t h  

Gideon v. Wa-, 372 U.S.  335, 

83 S. C t .  792, 9 L. Ed. 2d 799 (1963) .  I t  a l s o  p rov ided  Respondent 

w i t h  t h e  r i g h t  t o  equal  p r o t e c t i o n .  Thus, because  F l a .  R. C r i m .  

P. 3.111 e n t i t l e d  o t h e r s  i .e . ,  i n d i g e n t s  t o  c o u n s e l  a t  t h e  f i r s t  

appearance  and thereafter, Respondent c o u l d  n o t  b e  d e n i e d  t h e  

o p p o r t u n i t y  t o  have c o u n s e l  a p p o i n t e d  a t  p r o c e e d i n g s  o c c u r r i n g  

a 
a f t e r  t h e  f i r s t  appearance ,  D o u a  v. C a l J A x n h  I 

372 U.S. 353 83 S. C t .  814, 9 L.  Ed. 2d 811 (19631, o r  

a l t e r n a t i v e l y ,  t h e  o p p o r t u n i t y  t o  r e p r e s e n t  h i m s e l f .  See infra. 

As i s  e v i d e n t  from t h e  appointment  o f  c o u n s e l  f o r  Respondent by 

t h e  t r i a l  c o u r t ,  t h e  i n t i t i a l  d e c i s i o n  o f  a m a g i s t r a t e  t o  a p p o i n t  

o r  n o t  t o  a p p o i n t  c o u n s e l  a t  a f i r s t  appearance  is n o t  a f i n a l  

judgment a s  t o  whether  c o u n s e l  s h o u l d  b e  a p p o i n t e d  i n  a subsequen t  

p roceed ing  p u r s u a n t  t o  F l a .  R. C r i m .  P. 3.111. Moreover, t h e  

t r i a l  c o u r t  c o u l d  n o t  i n f e r  t h a t  Respondent r e l i n q u i s h e d  c o u n s e l  

a t  a l l  p r o c e e d i n g s  subsequen t  t o  t h e  f i r s t  appearance  a s  a 

resu l t  o f  t h e  Respondent n o t  a f f i r m a t i v e l y  invoking t h e  r i g h t  

-18- 



to counsel at this critical stage of the prosecution. See 

Travlgr v. S w ,  498 So.2d 1297, 1300 (Fla. 1st DCA 1986). 

A waiver of counsel must be in writing. F1a.R.Crim.P. 3.160(e). 

"To establish a waiver of the Sixth 
Amendment right to assistance of 
counsel, it is incumbent upon the 
State to prove intentional 

ent of a 
t or Duvileae! . .  

Williams 430 U . S .  387, 404, 97 S. Ct. 
1232, 1242, 51 L. Ed. 2d 424 (1977)"; 
Traylor v. S t e  , at 1300. 

A court may not conclude there has been a waiver 

without indulging in every reasonable presumption against waiver 

in assessing the totality of the circumstances, JkL "Once the 

right to counsel has attached the State must honor it". 

0 

e v. Moulton , 106 S.Ct. 477; 88 L.Ed. 2d 481 (1985). 

In the instant case there is no written waiver of counsel and the 

facts do not reveal that Respondent knowingly, intentionally and 

voluntarily decided to proceed without counsel at critical stages 

of the proceedings. Further, the record is void of any evidence 

of Respondent's ability to represent himself. Thus counsel 

should have been provided to the Respondent. 

Consequently, Respondent's rights pursuant to Fla. R. 

Crim. P. 3.111 compelled the appointment of counsel for 

Respondent at the proceeding to compel Respondent to stand in a 

lineup and at the actual lineup, even though Respondent had not 0 
been provided counsel at this first appearance. 
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Even i f  Respondent knowingly, i n t e l l i g e n t l y  and 

v o l u n t a r i l y  waived h i s  r i g h t  t o  c o u n s e l ,  he d i d  n o t  waive h i s  

r i g h t  t o  proceed g g ~  se. If Respondent was e n t i t l e d  t o  

c o u n s e l  a b s e n t  a wa ive r ,  he was e n t i t l e d  t o  proceed on h i s  own 

and t o  r e p r e s e n t  h imse l f  t o  t h e  same e x t e n t  t h a t  c o u n s e l  c o u l d  

have r e g a r d l e s s  o f  whether  h i s  r i g h t  t o  c o u n s e l  was p u r s u a n t  t o  

a c o n s t i t u t i o n a l  p r o v i s i o n ,  s t a t u t e  o r  r u l e .  Faret ta  v. 

California, 422 U . S .  806, 95 S. C t .  2525, 80 L .  Ed. 2d 148 

(1975) .  Y e t ,  when Respondent a t t e m p t e d  t o  p a r t i c i p a t e  i n  t h e  

l i n e u p ,  he was d e n i e d  t h e  o p p o r t u n i t y .  ( T  32,  3 4 ) .  H e  was a l s o  

n o t  p e r m i t t e d  t o  r e p r e s e n t  h imse l f  a t  t h e  h e a r i n g  a t  which an 

Order was o b t a i n e d  t o  compel him t o  s t a n d  i n  a l i n e u p .  Thus, 

he was d e n i e d  t h e  o p p o r t u n i t y  t o  r e p r e s e n t  h imse l f  a t  p r o c e e d i n g s  a t  

a 
which c o u n s e l  was r e q u i r e d  a b s e n t  a waiver  and c o n s e q u e n t l y  t h e  

l i n e u p  was i l l e g a l .  Id. .  W e  v. Ruth, 102 Idaho 638, 637 

I.2d 415 (1981) .  

I t  shou ld  n o t  b e  concluded t h a t  because  F l a .  R. C r i m .  

P. 3.111 ( a )  and 3.130 ( c )  are  n o t  p a r t  of  t h e  C o n s t i t u t i o n ,  t h a t  

t h e y  a r e  w i t h o u t  f o r c e  and e f f e c t .  They p r o v i d e  p l a i n ,  s i m p l e  

ru les  r e g a r d i n g  t h e  appointment  o f  c o u n s e l .  I n  t h e  i n s t a n t  case 

a j u d i c i a l  p roceed ing  o c c u r r e d  w i t h o u t  Respondent b e i n g  

r e p r e s e n t e d  by c o u n s e l .  The absence  o f  c o u n s e l  p r e j u d i c e d  

Respondent. Thus, t h e  r u l e s  shou ld  b e  g i v e n  a f f e c t  and 

Respondent p rov ided  w i t h  a remedy. 0 
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Wh n an  accused i s  e n t i t l e d  t c o u n s e l  a t  a l i n e u p  and 

c o u n s e l  is  n o t  a f f o r d e d ,  e v i d e n c e  of  t h e  l i n e u p  is i n a d m i s s i b l e .  

R i r b v  v. Illinois. su2X.a; Unl tgd  S t a t e s  v -  Wade. SURTa; 

Sobczak v. S t a t e .  sux>ra. S i n c e  c o u n s e l  was n o t  a f f o r d e d  t o  

Respondent a t  h i s  l i n e u p  o r  t h e  h e a r i n g  which preceded i t ,  

Respondent was e n t i t l e d  t o  have ev idence  t h e r e o f  excluded a t  h i s  

t r i a l .  &L I t  was n o t  n e c e s s a r y  f o r  Respondent t o  show 

p r e j u d i c e ,  a s  p r e j u d i c e  can  b e  presumed when c o u n s e l  i s  n o t  

p rov ided .  L; Hamilton v. Alabama , 368 U.S. 52,  

82 S.Ct. 157,  7 L. Ed. 2d 1 1 4  (1961) .  I f  c o u n s e l  had been 

p rov ided ,  t h e  p r o c e e d i n g s  would no doub t  have been more f a v o r a b l e  

t o  t h e  accused.  j& And t h e  l i n e u p  would n o t  b e  i n h e r e n t l y  

s u s p e c t .  See Uni ted  S t a t e s  v. Wade. s u p r a .  For t h e s e  r e a s o n s ,  

r e v e r s i b l e  e r r o r  shou ld  b e  found t o  e x i s t  w i t h o u t  a showing o f  

p r e j u d i c e .  I n  a d d i t i o n  e v i d e n c e  of  t h e  v i c t i m ' s  i n  c o u r t  

i d e n t i f i c a t i o n  m u s t  b e  excluded because  t h e  P e t i t i o n e r  used 

ev idence  of  t h e  p r e t r i a l  c o u n s e l l e s s  l i n e u p  t o  b o l s t e r  t h e  

t e s t imony .  G i l b e r t  v. C a f o r  a, 388 U.S. 263 (1967) .  

0 

I n  any e v e n t ,  t h e r e  was p r e j u d i c e  t o  t h e  Respondent i n  

t h i s  c a s e .  The v i c t i m  o f  t h e  robbery  p o s i t i v e l y  i d e n t i f i e d  

a n o t h e r  a s  t h e  c u l p r i t  ( T  4 4 ) .  When t h e  v i c t i m  f i r s t  d e s c r i b e d  

t h e  robber  he i n d i c a t e d  t h a t  t h e  robber  weighed 145 pounds which 

was t h e  weight  o f  Mr. Green, t h e  pe r son  p o s i t i v e l y  i d e n t i f i e d  by 

t h e  v i c t i m  (T 20, 23, 2 9 ) .  Only a f t e r  s e e i n g  t h e  Respondent d i d  

t h e  v i c t i m  i n d i c a t e  t h e  robber  weighed f o r t y  pounds more o r  185 

0 
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pounds (T2 I 3 ) .  Moreover, prior to the . .neup in which Respondent 

stood, the victim was advised there was a new suspect and that 

the person originally indentified would not be in the lineup (T 

31). Thus, there are strong indications the identification of 

Mr. Green which occurred prior to the identification of Appellant 

was accurate. The recantation of the prior identification and 

the identification of Respondent raise serious questions about 

the suggestiveness of the identification procedures that give 

rise to a likelihood of irreparable misidentification. 

Respondent was prejudiced. 
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CONCLUSION 

Wherefore, based on the foregoing authority, Respondent 

respectfully requests that the decision of the Fourth District 

Court of Appeal be affirmed and the Respondent be granted a new 

trial. 

Respectfully submitted, 

BRUCE D. LINCOLN 
Attorney for Respondent 
Sunrise Bay Building 
2701 East Sunrise Blvd. 
Suite 212 
Ft. Lauderdale, FL 33304 

BRUCE D. L I N ~ N  
Fla. Bar No. 238775 

CERTIFICATE SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing 

Respondent's Brief on the Merits has been mailed to Joy B. 

Shearer, Assistant Attorney General, 111 Georgia Avenue, Room 

204, West Palm Beach, Florida 33401, this 15th day of June, 1987. 
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SUMMARY ARGUMENT 

Adversary j u d i c i a l  p r o c e e d i n g s  and t h e  r i g h t  t o  c o u n s e l  may 

a t t a c h  p r i o r  t o  t h e  f i l i n g  of an  i d i c t m e n t  o r  i n f o r m a t i o n .  On 

t h e  f e d e r a l  l e v e l ,  it h a s  been h e l d ,  t h a t  a d e f e n d a n t  is  e n t i t l e d  

t o  b e  r e p r e s e n t e d  by an a t t o r n e y  when " t h e  accused i s  c o n f r o n t e d ,  

j u s t  a s  a t  t r i a l ,  by t h e  p r o c e d u r a l  sys tem,  o r  h i s  expert 

a d v e r s a r y ,  o r  by b o t h , "  even i f  t h i s  i s  p r i o r  t o  t h e  f i l i n g  of  a 

formal  c h a r g i n g  document. The s t a t e s  a re  f r e e  t o  r e q u i r e  c o u n s e l  

a t  e a r l i e r  s t a g e s  of  t h e  p r o c e e d i n g s ,  i f  t h e y  choose.  

I n  F l o r i d a  a n  accused i s  e n t i t l e d  t o  c o u n s e l  a t  a d v e r s a r i a l  

p r e l i m i n a r y  h e a r i n g s .  These h e a r i n g s  o c c u r  when t h e r e  is  a d e l a y  

by t h e  s t a t e  i n  f i l i n g  fo rmal  c h a r g e s .  An i n d i g e n t ,  i n  F l o r i d a ,  

is  e n t i t l e d  t o  c o u n s e l  " i n  a l l  p r o s e c u t i o n s  f o r  o f f e n s e s  

p u n i s h a b l e  by imprisonment." I t  is  r e q u i r e d  by t h e  F l o r i d a  R u l e s  

of C r i m i n a l  Procedure  t h a t  c o u n s e l  b e  a p p o i n t e d  when fo rmal  

c h a r g e s  a r e  f i l e d  "or  a s  soon as f e a s i b l e  a f t e r  c u s t o d i a l  

r e s t r a i n t  o r  upon h i s  f i r s t  appearance  b e f o r e  a committ ing 

m a g i s t r a t e ,  whichever o c c u r s  e a r l i e s t . "  

e 

I n  t h e  case a t  b a r ,  t h e  Defendant ,  was a r r e s t e d  and t a k e n  

b e f o r e  a m a g i s t r a t e ,  p r i o r  t o  a l i n e u p  b e i n g  conducted .  The 

S t a t e  A t t o r n e y  was s i g n i f i c a n t l y  invo lved  i n  t h e  c a s e  a g a i n s t  t h e  

Defendant  p r i o r  t o  t h e  f i l i n g  of  t h e  In fo rmat ion .  The S t a t e  

At to rney  d i r e c t e d  t h e  a r r e s t  o f  t h e  Defendant  and o b t a i n e d  a 

c o u r t  o r d e r  r e q u i r i n g  him t o  s t a n d  i n  a l i n e u p .  A t  no t i m e  d i d  

t h e  Defendant  waive h i s  r i g h t  t o  c o u n s e l .  A d d i t i o n a l l y ,  
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Defendant's request to represent himself, during the lineup, was 

refused. In this case the lineup was a critical stage of the 

prosecution and the lack of representation proved to be very 

prejudicial. The witness who identified the Defendant at the 

lineup had previously identified another suspect and had adjusted 

his description of the suspect after selecting the Defendant at 

the lineup. By the time the trial took place and the Defendant 

was represented by court appointed counsel, the damage was 

already done and was irreversible. 

Respectfully submitted, 

BRUCE D. LINCOLN 
Attorney for Respondent 
Sunrise Bay Bldg., Suite 212 
2701 East Sunrise Blvd. 
Ft. Lauderdale, FL 33304 

Fla. Bar No. 238775 

CERTIFICATE SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing 

Amendment t o  Respondent's Brief on the Merits has been mailed to 

Joy B. Shearer, Assistant Attorney General, 111 Georgia Avenue, 

Room 204 ,  West Palm Beach, Florida 33401, this 10th day of July, 

1987. 
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