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INTRODUCTION 

The Respondent ,  THE STATE OF FLORIDA, was t h e  

p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t  and t h e  Appe l l ee  i n  t h e  c o u r t  

below. The P e t i t i o n e r ,  DAVID WILLIAMS, was t h e  de fendan t  i n  

t h e  t r i a l  c o u r t  and t h e  a p p e l l a n t  i n  t h e  c o u r t  below. The 

symbol "App." and t h e  e x h i b i t  l e t t e r  a s s i g n e d  by P e t i t i o n e r  

w i l l  be  used  t o  r e f e r  t o  t h e  Appendix t o  P e t i t i o n e r ' s  B r i e f .  

The p a r t i e s  w i l l  be  i d e n t i f i e d ,  i n  t h i s  b r i e f ,  a s  t h e y  s t a n d  

b e f o r e  t h i s  c o u r t .  A l l  emphasis i s  s u p p l i e d  u n l e s s  

o t h e r w i r s e  i n d i c a t e d .  



STATEMEFNT OF THE CASE AND,FACTS 

The Petitioner's Statement of the Case and Facts, 

although generally true and correct, contains certain 

material omissions which are corrected below as a condition 

of Respondent's acceptance thereof: 

The Petitioner, in addition to the loaded rifle and 

shotgun that he was stealing from the pawn shop 

(Petitioner's Brief, 2) was also found in possession of a 

pistol which did not belong to anyone connected with the 

pawn shop, according to the arresting officer. (App., Exh. 

A,2) 



ISSUE PRESENTED FOR REVIEW 

WHETHER THE OPINION OF THE THIRD 
DISTRICT COURT OF APPEAL IS NOT IN 
DIRECT AND EXPRESS CONFLICT WITH 
THE OPINION OF THE FIFTH DISTRICT, 
IN STATE V. PILCHER, 4-43 So.2d 366 
(Fla. 5th DCA 1983)? (Restated). 



SUMMARY OF THE ARGUMENT 

The opinion sought t o  be reviewed does expressly 

acknowledge t h a t  it i s  i n  c o n f l i c t  with S t a t e  v. P i l c h e r ,  

443 So.2d 366 (Fla .  5 th  DCA 1983)(App., Exh. A,4). 

However, t h e  reasoning of the  Third D i s t r i c t  ' s  opinion,  

which i s  supported by s u b s t a n t i a l  a u t h o r i t y ,  i s  so c l e a r l y  

super ior  t o  t h a t  of P i l che r  t h a t  t h i s  court  should consider  

affrimance on t h e  Ju r i sdFc t iona l  Br ie f s ,  alone.  



ARGUMENT 

THE OPINION OF THE THIRD DISTRICT 
COURT OF APPEAL IS NOT I N  EXPRESS 
AND DIRECT CONFLICT WITH THE 
OPINION OF THE FIFTH DISTRICT, I N  
STATE V.  PILCHER, 443 So.2d 366 
( F l a .  5 t h  DCA 1983) .  ( R e s t a t e d ) .  

Th i s  c o u r t  could  f i n d ,  based upon t h e  f a c t  t h a t  a  

p i s t o l  w a s  found on t h e  P e t i t i o n e r ,  which d i d  no t  be long  t o  

anyone connected  t o  t h e  pawn shop,  t h a t  t h i s  c a s e  i s  

d i s t i n g u i s h a b l e  from t h e  P i l c h e r  c a s e .  (App., Exh. A,  2 ) .  

However, t h e  D i s t r i c t  C o u r t ,  d e l i b e r a t e l y ,  d i d  n o t  r e a c h  

t h i s  i s s u e  (App., Exh. A,4-5) ,  s i n c e  it p r e f e r r e d  t o  

c o n f l i c t  w i t h  t h e  f a u l t y  r e a s o n i n g  o f  P i l c h e r .  

Indeed ,  t o  do o t h e r w i s e ,  a s  p o i n t e d  o u t  i n  t h e  o p i n i o n ,  

would l e a v e  F l o r i d a  c o u r t s  w i t h  t h e  c o n t r a d i c t o r y  p o s i t i o n s  

o f  r u l i n g  t h a t  c r imes  committed w h i l e  i n  t h e  b u r g l a r i z e d  

s t r u c t u r e  a r e  committed d u r i n g  t h e  c o u r s e  o f  t h e  b u r g l a r y ,  

w h i l e  h o l d i n g  t h a t  a b u r g l a r  who arms h i m s e l f  w h i l e  i n  t h e  

b u r g l a r i z e d  s t r u c t u r e  i s  no t  armed d u r i n g  t h e  c o u r s e  of  t h e  

b u r g l a r y .  M i l l s  v .  S t a t e ,  476 So.2d 172 ( F l a .  1985) ;  c e r t .  

d e n i e d ,  106 S .Ct .  1241 (1986) ;  Brown v .  S t a t e ,  473 So.2d 

1260 ( F l a .  1985) ; c e r t .  d e n i e d ,  106 S .Ct .  607 (1985).  



Therefore,  t h e  opinion of the  Third D i s t r i c t  i s ,  even 

on i t s  face ,  so f a r  super ior  and more reasonable than t h e  

opinion of the  F i f t h  D i s t r i c t  in  P i l che r  t h a t  t h i s  court  

should se r ious ly  consider affirmance on the  j u r i s d i c t i o n a l  

b r i e f s ,  alone.  



CONCLUSION 

Based upon t h e  foregoing reasoning and a u t h o r i t i e s ,  t h e  

opinion of t h e  Third D i s t r i c t  Court of Appeals should 

c l e a r l y  be aff i rmed.  

Respectful ly  submitted,  

ROBERT A. BUTTERWORTH 
Attorney General 

, F-. 
FAHLBUSCH 

Ass i s t an t  Attorney General 
Department of Legal A f f a i r s  
401 N.W. 2nd Avenue, Su i t e  820 
Miami, F lor ida  33128 
(305) 377-5441 
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