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INTRODUCTION 

The p a r t i e s  h e r e t o  s h a l l  be  r e f e r r e d  t o  a s  t h e y  w e r e  i n  t h e  

T r i a l  C o u r t ,  o r  b y  name. The R e c o r d  On A p p e a l ,  a s  p r e p a r e d  by 

t h e  C l e r k  of  t h e  C i r c u i t  C o u r t  o f  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  

i n  a n d  f o r  Dade C o u n t y ,  c o n s i s t s  o f  t h e  C o u r t  R e p o r t e r ' s  

T r a n s c r i p t  of  t h e  p r o c e e d i n g s  i n  t h i s  c a u s e ,  p r e p a r e d  i n  t h r e e  

b o o k l e t s  a n d  s h a l l  b e  r e f e r r e d  t o  i n  t h e  B r i e f  a s  "T."  B o o k l e t s  

o n e  a n d  two are  numbered c o n s e c u t i v e l y  a n d  s h a l l  b e  r e f e r r e d  t o  

a s  " V . I . , "  f o l l o w e d  b y  a n  A r a b i c  n u m e r a l  i n d i c a t i n g  t h e  p a g e .  

B o o k l e t  t h r e e  s h a l l  be  r e f e r r e d  t o  a s  " V . I I . , I 1  f o l l o w e d  by t h e  

p a g e  number .  A bound volume of  p l e a d i n g s  a n d  p a p e r s  f i l e d  i n  

t h i s  c a u s e  s h a l l  b e  r e f e r r e d  t o  i n  t h e  B r i e f  a s  "RI1 f o l l o w e d  b y  

a n  A r a b i c  n u m e r a l  i n d i c a t i n g  a p a g e .  A c o p y  o f  t h e  O p i n i o n  of  

t h e  D i s t r i c t  C o u r t  of  A p p e a l  u n d e r  r e v i e w ,  W i l l i a m s  v .  S t a t e ,  502 

S o . 2 d  1 3 0 7  ( F l a .  3d DCA 1 9 8 7 ) ,  is c o n t a i n e d  i n  t h e  Append ix  t o  

t h i s  B r i e f .  A l l  e m p h a s i s  is s u p p l i e d  u n l e s s  o t h e r w i s e  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

An I n f o r m a t i o n  was  f i l e d  o n  November 29 ,  1 9 8 4 ,  i n  t h e  

C i r c u i t  C o u r t  o f  t h e  E l e v e n t h  J u d i c i a l  C i r c u i t  i n  a n d  f o r  Dade 

C o u n t y ,  c h a r g i n g  t h e  D e f e n d a n t ,  D a v i d  W i l l i a m s ,  w i t h :  (1) 

B u r g l a r y  Of A S t r u c t u r e  w h i l e  t h e  D e f e n d a n t  w a s  a r m e d  o r  

t h e r e a f t e r  a r m e d  h i m s e l f  w i t h  a d a n g e r o u s  weapon,  t o  w i t :  a 

r i f l e ,  i n  v i o l a t i o n  o f  F l o r i d a  S t a t u t e s ,  S e c t i o n  8 1 0 . 0 2 ,  ( 2 )  

G r a n d  T h e f t  I n  The S e c o n d  D e g r e e ,  i n  v i o l a t i o n  o f  F l o r i d a  

S t a t u t e s ,  S e c t i o n  8 1 2 . 0 1 4 ;  a n d  ( 3 )  C a r r y i n g  A  C o n c e a l e d  F i r e a r m ,  

t o  w i t :  a p i s t o l ,  i n  v i o l a t i o n  o f  F l o r i d a  S t a t u t e s ,  S e c t i o n  

7 9 0 . 0 1 .  R .  1-3A. On o r  a b o u t  November 29,  1 9 8 4 ,  t h e  D e f e n d a n t  

w a s  a r r a i g n e d  a n d  s t o o d  m u t e .  T h e r e u p o n ,  t h e  T r i a l  C o u r t  

d i r e c t e d  t h a t  a p l e a  o f  n o t  g u i l t y  b e  e n t e r e d .  R .  4 .  

T r i a l  b y  j u r y  b e g a n  o n  F e b r u a r y  26,  1 9 8 5 ,  b e f o r e  t h e  

H o n o r a b l e  D a v i d  M .  G e r s t e n ,  C i r c u i t  J u d g e .  R .  8-9,  T . V . I .  1 3 5 .  

The g r a v a m e n  o f  t h e  S t a t e ' s  case was t h a t  t h e  D e f e n d a n t  d i d ,  o n  

November 9,  1 9 8 4 ,  b r e a k  i n t o  T . J . ' s  Pawn S h o p  w i t h  a f i r e a r m ,  i n  

t h a t  h e  e i t h e r  c a r r i e d  a f i r e a r m  w i t h  him, o r  a r m e d  h i m s e l f  a f t e r  

e n t e r i n g  t h e  s t r u c t u r e  w i t h  t h e  i n t e n t  t o  commit  a t h e f t  t h e r e i n .  

T . V . I .  4-5.  

The S t a t e ' s  f i r s t  w i t n e s s  was P o l i c e  C a n i n e  O f f i c e r ,  M i c h a e l  

Cane ,  who s t a t e d  t h a t  o n  t h e  n i g h t  i n  q u e s t i o n  h e  w e n t  t o  t h e  

r e f e r e n c e d  pawn s h o p  i n  r e s p o n s e  t o  a s i l e n t  b u r g l a r  alarm. 

T . V . I .  1 4 - 1 5 .  The  w i t n e s s  c h e c k e d  a r o u n d  t h e  o u t s i d e  o f  t h e  s h o p  

a n d  n o t i c e d  t h a t  a n  a i r  c o n d i t i o n i n g  v e n t  w a s  r emoved  a n d  t h e r e  



was a hole in the roof of the building. T.V.I. 15. The officer 

radioed a break-in and waited for uniformed officers to arrive. 

When uniformed Officer Russell and the owner of the pawn shop 

arrived, Officer Cane entered the building with his dog. T.V.I. 

16-17. The police dog, then unleashed, located the subject 

behind a large television set behind the east part of the 

building, underneath the break in the ceiling. T.V.I. 17. 

Officer Cane testified that he noticed a semi-automatic rifle and 

shotgun within reach of where the Defendant was found, crouched 

and hiding, and that there was an empty gunrack in another area 

of the building. T.V.I. 20-22. Officer Cane then testified 

that Officer Russell unloaded only the semi-automatic rifle in 

his presence and then this witness escorted the Defendant out of 

the building and turned him over to Officer Russell. T.V.I. 22- 

23. Once the Defendant was taken into custody, this witness 

observed Officer Russell remove a camera from the Defendant's 

coat pocket. T.V.I. 23. At that point, he saw the owner of the 

shop exit the building with the rifle and the shotgun. T.V.I. 

23-24. Officer Cane never searched the Defendant. T.V.I. 24-25. 

On cross-examination, this Officer testified that at no time did 

he see the Defendant holding a weapon or firearm of any kind. 

T.V.I. 25-26. Officer Cane also testified that he watched a 

portion of the search of the Defendant and did not see any 

firearms removed from his person or clothing. In redirect 

examination, this officer testified that the rifle and shotgun 



were within the Defendant's arms reach at the time he located 

him. T.V.I. 27. 

The State's next witness was Officer Russell, who testified 

that on the evening in question he was patrolling alone when he 

received a call relative to the burglary in question. T.V.I. 3 1 -  

3 2 .  This officer responded to the scene and found Lieutenant 

Miller and Officer Cane present. The witness also testified that 

subsquently, the owner of the shop, Anthony Burney, arrived. 

T.V.I. 3 2 - 3 3 .  Officer Russell stated that Officer Cane asked Mr. 

Burney if there were any weapons inside the building, to which 

Mr. Burney replied yes. T.V.I. 3 3 - 3 5 .  The owner then unlocked 

the shop and Officer Cane and his dog entered the shop while he 

and Mr. Burney waited outside. T.V.I. 3 5 - 3 7 .  Officer Russell 

then testified that when the Defendant exited the shop, he 

arrested him and conducted a search of his person. T.V.I. 3 7 - 3 8 .  

As a result of the search, Officer Russell testified that he 

found cameras and jewelry from the shop and an unloaded a . 3 8  

caliber automatic pistol which was located in the Defendant's 

pants pocket. T.V.I. 4 1 .  This witness then testified that this 

weapon was ultimately released to its owner. T.V.I. 4 2 - 4 3 .  On 

cross-examination, this Officer stated that he patted the 

Defendant down and found a firearm in the Defendant's left front 

pocket. T.V.I. 4 4 .  When the Defense attorney impeached this 

witness by using this witness' prior deposition regarding where 

the weapon was found, Officer Russell changed his testimony 

regarding the location of the weapon. T.V.I. 4 5 .  He further 



t e s t i f i e d  t h a t  t h e  p i s t o l  was n e v e r  p r o d u c e d  a t  t r i a l  a n d ,  

c o n t r a r y  t o  what  is  n o r m a l l y  d o n e  w i t h  e v i d e n c e ,  t h e  weapon had  

b e e n  r e t u r n e d  t o  i t s  o w n e r .  T . V . I .  46-47.  T h i s  w i t n e s s  a l s o  

c o n c e d e d  t h a t ,  a t  n o  t i m e ,  had  h e  o b s e r v e d  a n y  weapon i n  t h e  

h a n d s  o f  t h e  D e f e n d a n t .  T . V . I .  47.  

The S t a t e ' s  f i n a l  w i t n e s s  w a s  t h e  owner o f  t h e  pawn s h o p ,  

M r .  B u r n e y ,  who t e s t i f i e d  t h a t  o n  t h e  n i g h t  i n  q u e s t i o n  h e  w a s  

summoned t o  t h e  s h o p  b y  h i s  s e c u r i t y  s e r v i c e .  T . V . I .  51-54.  M r .  

B u r n e y  s t a t e d  t h a t  h e  had  s e c u r e l y  l o c k e d  t h e  s h o p  e a r l i e r  t h a t  

e v e n i n g .  T . V . I .  5 3 .  The owner t h e n  t e s t i f i e d  t h a t  O f f i c e r  

R u s s e l l  a n d  O f f i c e r  Cane w e r e  a t  t h e  pawn s h o p  when he  a r r i v e d  

a n d  t h a t  h e  u n l o c k e d  t h e  f r o n t  o f  t h e  b u i l d i n g  a s  r e q u e s t e d  b y  

O f f i c e r  Cane .  T . V . I .  54-56.  A t  t h a t  p o i n t ,  O f f i c e r  Cane e n t e r e d  

t h e  s h o p  w i t h  h i s  d o g  a n d  l a t e r  came o u t  o f  t h e  b u i l d i n g  w i t h  t h e  

s u b j e c t ,  who t h i s  w i t n e s s  i d e n t i f i e d  a s  t h e  D e f e n d a n t .  T . V . I .  

5 7 .  Mr. B u r n e y  t e s t i f i e d  t h a t  h e  w a s  t h e  owner o f  t h e  c a m e r a s  

a n d  j e w e l r y  t a k e n  f r o m  t h e  D e f e n d a n t  a t  t h e  t i m e  t h e  D e f e n d a n t  

w a s  s e a r c h e d .  T . V . I .  5 8 .  T h i s  w i t n e s s  t e s t i f i e d  a s  t o  t h e  v a l u e  

o f  t h e s e  i t e m s .  T . V . I .  60-62.  M r .  B u r n e y  n e x t  i d e n t i f i e d  t h e  

r i f l e  a n d  s h o t g u n  a s  t h o s e  t h a t  h e  k e p t  mounted  i n  h i s  o f f i c e  on  

h i s  w a l l ,  l o a d e d ,  a n d  t e s t i f i e d  t h a t  h e  o b s e r v e d  same i n  t h e  

i m m e d i a t e  a r e a  w h e r e  t h e  D e f e n d a n t  had e n t e r e d .  T . V . I .  63-64.  

On c r o s s - e x a m i n a t i o n ,  Mr. B u r n e y  t e s t i f i e d  t h a t  h e  had  n e v e r  u s e d  

t h e s e  f i r e a r m s  a n d  t h a t  t h e y  were  h u n t i n g  r i f l e s .  T . V . I .  6 9 .  A t  

t h i s  p o i n t ,  t h e  S t a t e  r e s t e d .  T . V . I .  7 1 .  

A t  t h e  c o n c l u s i o n  o f  t h e  S t a t e ' s  c a s e ,  t h e  D e f e n d a n t  moved 



f o r  J u d g m e n t  Of A c q u i t t a l ,  w h i c h  was d e n i e d  b y  t h e  T r i a l  C o u r t .  

T . V . I .  72 -74 .  The  D e f e n s e  t h e n  c a l l e d  t h e  D e f e n d a n t  as  a w i t n e s s .  

T . V . I .  7 5 .  The  D e f e n d a n t  t e s t i f i e d  t h a t  o n  t h e  n i g h t  i n  

q u e s t i o n ,  h e  h a d  made a m i s t a k e  a n d  b r o k e n  i n t o  T . J . ' s  Pawn S h o p .  

T . V . I .  7 6 .  He t e s t i f i e d  t h a t  h e  t o o k  a c a m e r a  a n d  t h e n  t r i e d  t o  

l e a v e  f r o m  w h e r e  h e  h a d  c l i m b e d  i n ,  b u t  was u n a b l e  t o  d o  s o .  

T . V . I .  7 6 .  He t e s t i f i e d  t h a t  h e  t h e n  w a l k e d  t o  t h e  b a c k  o f  t h e  

s t o r e  w h e r e  h e  g r a b b e d  t w o  g u n s  w h i c h  w e r e  moun ted  o n  t h e  w a l l ,  

i n t e n d i n g  t o  t a k e  t h e m  w i t h  t h e  r e s t  o f  t h e  i t e m s .  T . V . I .  76 -77 .  

He s t a t e d ,  u n e q u i v o c a b l y ,  t h a t  h e  h a d  n o  i n t e n t i o n  o f  t h r e a t e n i n g  

a n y o n e  w i t h  a f i r e a r m ,  n o r  d i d  h e  p o i n t  t h e  weapons  a t  a n y o n e .  

T . V . I .  76 -77 .  The D e f e n d a n t  was ,  a t  t h i s  p o i n t ,  a t t e m p t i n g  t o  

s t a c k  t e l e v i s i o n s  s e t s  upon  e a c h  o t h e r  s o  t h a t  h e  c o u l d  e x i t  

t h r o u g h  t h e  c e i l i n g ,  when t h e  d o o r  o p e n e d  a n d  a n  o f f i c e r  w a l k e d  

i n  w i t h  h i s  d o g .  T .  77 -78 .  The D e f e n d a n t  h a d  n o t h i n g  i n  h i s  h a n d s  

a t  t h i s  p o i n t .  T . V . I .  7 8 .  When t h e  D e f e n d a n t  s a w  t h e  o f f i c e r  h e  

h i d  b y  a t e l e v i s i o n  s e t .  T . V . I .  7 8 .  When h e  s a w  t h e  o f f i c e r  

l o o k i n g  a r o u n d  a n d  s a w  t h e  o f f i c e r ' s  g u n ,  h e  g a v e  h i m s e l f  up  a n d  

i n d i c a t e d  t o  t h e  o f f i c e r  w h e r e  h e  was h i d i n g .  T .  7 8 .  T h i s  

o f f i c e r  t o o k  t h e  D e f e n d a n t  o u t  o f  t h e  s h o p  a n d  t u r n e d  h i m  o v e r  t o  

O f f i c e r  R u s s e l l ,  who s e a r c h e d  h im.  T . V . I .  78 -79 .  The  D e f e n d a n t  

a c k n o w l e d g e d  t h a t  h e  h a d  c a m e r a s  a n d  j e w e l r y  i n  h i s  p o c k e t s ,  b u t  

n o t h i n g  e l s e .  T . V . I .  79 -80 .  On c r o s s - e x a m i n a t i o n ,  t h e  D e f e n d a n t  

a c k n o w l e g e d  t h a t  h e  h a d  a t t e m p t e d  t o  t a k e  c a m e r a s ,  j e w e l r y  a n d  

t h e  t w o  r i f l e s .  T . V . I .  8 1 .  The D e f e n d a n t  f u r t h e r  a c k n o w l e d g e d  

t h a t  h e  t o o k  t h e  s h o t g u n  a n d  r i f l e  f r o m  t h e  o f f i c e  a n d  b r o u g h t  



t h em i n t o  t h e  s h o p  a r e a .  T . V . I .  81-82 .  A t  t h i s  p o i n t  t h e  

D e f e n s e  r e s t e d .  T . V . I .  8 2 .  

A t  t h e  c l o s e  o f  a l l  t h e  e v i d e n c e  t h e  D e f e n s e  renewed i t s  

p r e v i o u s l y  made Mot ion  F o r  Judgment  Of A c q u i t t a l ,  which  was 

d e n i e d .  T . V . I .  8 2 .  

A f t e r  a r g u m e n t  a n d  i n s t r u c t i o n s ,  t h e  J u r y  r e t i r e d  t o  

d e l i b e r a t e .  T . V . I .  108-130 .  T h e r e a f t e r ,  t h e  J u r y  r e a c h e d  a  

V e r d i c t  f i n d i n g  t h e  D e f e n d a n t  g u i l t y  of B u r g l a r y  With  A F i r e a r m  

a s  w e l l  a s  Grand T h e f t .  R .  9 ,  11. T . V . I .  1 3 0 .  The J u r y  

r e t u r n e d  a  V e r d i c t  of  n o t  g u i l t y  as  t o  t h e  c h a r g e  of  C a r r y i n g  A 

C o n c e a l e d  F i r e a r m ,  t o  w i t :  a  p i s t o l .  R .  9-10,  T . V . I .  1 3 1 .  

F o l l o w i n g  t h e  J u r y ' s  V e r d i c t ,  t h e  D e f e n s e  moved f o r  Judgment ,  

N o t w i t h s t a n d i n g  t h e  V e d i c t ,  t o  which  t h e  S t a t e  o b j e c t e d .  T . V . I .  

1 3 2 .  The D e f e n s e  a l s o  moved f o r  a  N e w  T r i a l ,  which t h e  T r i a l  

C o u r t  s t a t e d  i t  would c o n s i d e r ,  b u t  d i d  n o t  r u l e  on a t  t h a t  t i m e .  

T . V . I .  132-133 .  1 4 0 .  

On March 26,  1985 ,  a  s e n t e n c i n g  h e a r i n g  was h e l d ,  a t  which 

t h e  C o u r t  s t a t e d  t h a t  i t s  h a n d s  were t i e d  a n d  i t  would have  t o  

s e n t e n c e  t h e  D e f e n d a n t  t o  a  m a n d a t o r y  minimum t h r e e  y e a r s  

i n c a r c e r a t i o n  b e c a u s e  t h e  J u r y  had  found  him g u i l t y  of  B u r g l a r y  

With  A F i r e a r m .  T.V.11.  6-7 .  The T r i a l  C o u r t  s t a t e d  t h a t  had 

t h e r e  n o t  been  a  f i r e a r m  i n v o l v e d ,  t h e  D e f e n d a n t  would n o t  have  

s p e n t  a n y  more t i m e  i n  j a i l  a n d ,  i n s t e a d ,  he  would be p l a c e d  on 

p r o b a t i o n .  T .V.11 .  7 .  On March 26, 1985 ,  t h e  T r i a l  C o u r t  

e n t e r e d  i t s  Judgment  And S e n t e n c e ,  which  a d j u d i c a t e d  t h e  



D e f e n d a n t  g u i l t y  o f  B u r g l a r y  Of A S t r u c t u r e  Wi th  A D a n g e r o u s  

Weapon, To W i t :  A R i f l e ,  a n d  s e n t e n c e d  h im t o  a  t e r m  o f  t h r e e  

y e a r s  m a n d a t o r y  minimum a n d  a n  a d d i t i o n a l  s e n t e n c e  o f  t h r e e  y e a r s  

f o r  t h e  Grand  T h e f t  c h a r g e ,  t h e  s e c o n d  s e n t e n c e  t o  r u n  c o n c u r r e n t  

w i t h  t h e  f i r s t .  R .  18 -23 ,  T.V.11.  8 .  T h e r e a f t e r ,  a t i m e l y  

N o t i c e  Of A p p e a l  w a s  f i l e d  on  May 8 ,  1 9 8 6 ,  a n d  t h i s  c a u s e  w a s  

a p p e a l e d  t o  t h e  Dis t r ic t  C o u r t  o f  A p p e a l s ,  T h i r d  D i s t r i c t .  

The s o l e  i s s u e  r a i s e d  i n  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  w a s  

w h e t h e r  t h e  T r i a l  C o u r t  e r r e d  i n  i m p o s i n g  a m a n d a t o r y  minimum 

s e n t e n c e  p u r s u a n t  t o  F l o r i d a  S t a t u e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) ,  where  

t h e  e v i d e n c e  w a s  i n s u f f i c i e n t  t o  e s t a b l i s h  t h a t  t h e  D e f e n d a n t  

p o s s e s s e d  a f i r e a r m  when h e  c o m m i t t e d  t h e  b u r g l a r y  i n  q u e s t i o n .  

I n  t h e  D i s t i c t  C o u r t  o f  A p p e a l ' s  O p i n i o n  i n  W i l l i a m s  v .  S t a t e ,  

502 S o . 2 d  1 3 0 7  ( F l a .  3d DCA 1 9 8 7 ) ( A p p e n d i x  A ) ,  t h e  C o u r t  o f  

A p p e a l s  r e j e c t e d  t h e  c o n t e n t i o n s  o f  t h e  D e f e n d a n t  t h a t  t h e  f a c t s  

i n  t h i s  case d i d  n o t  r e f l e c t  p o s s e s s i o n  o f  a f i r e a r m  d u r i n g  t h e  

c o u r s e  o f  t h e  b u r g l a r y ,  r e j e c t i n g  t h e  r a t i o n a l e  s t a t e d  b y  t h e  

C o u r t  o f  A p p e a l s  i n  S t a t e  v .  P i l c h e r ,  443 So .2d  366 ( F l a .  5 t h  DCA 

1 9 8 3 ) .  A l t h o u g h  t h e  D i s t r i c t  C o u r t  a c k n o w l e d g e d  t h a t  t h e  

b u r g l a r y  i n  t h i s  c a s e  w a s  c o m p l e t e d  when t h e  D e f e n d a n t  e n t e r e d  

t h e  s t r u c t u r e ,  f o r  p u r p o s e s  o f  h a v i n g  f u l l y  c o m m i t t e d  t h e  

o f f e n s e ,  t h e  C o u r t  o p i n e d  t h a t  a b u r g l a r y  is n o t  c o m p l e t e ,  for 

a 2  p u r p o s e s ,  o n c e  e n t r y  is made. The D i s t r i c t  C o u r t  t h e r e a f t e r  

a f f i r m e d  t h e  T r i a l  C o u r t .  

On March 20,  1 9 8 7 ,  t h e  D e f e n d a n t  f i l e d  a t i m e l y  N o t i c e  To 

I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  w i t h  t h i s  C o u r t  a n d ,  t h e r a f t e r ,  



on March 26, 1987, the appropriate Brief was filed. The State, 

on or about April 15, 1987, filed its Brief On Jurisdiction. 

Thereafter, this Court entered its Order accepting jurisdiction 

in this cause. 



QUESTION TO BE REVIEWED 

WHETHER THE TRIAL COURT ERRED I N  IMPOSING AN 
MANDATORY MINIMUM SENTENCE PURSUANT TO 
FLORIDA STATUTES, SECT1 ON 7 7 5 . 0 8 7 ( 2 ) ,  
WHERE THE EVIDENCE WAS INSUFFICIENT TO SHOW 
THAT THE DEFENDANT POSSESSED A FIREARM WHEN 
HE COMMITTED THE BURGLARY FOR WHICH HE WAS 
CHARGED AND CONVICTED . 



SUMMARY OF THE ARGUMENT 

The District Court of Appeal's Opinion in the case under 

review is factually incorrect and, more significantly, improperly 

construes the provisions of Florida Statutes, Section 775.087(2), 

concerning the mandatory minimum sentence to be imposed when 

firearms are employed in certain enumerated felonies. The Court 

of Appeals failed to perceive the distinctions between armed 

burlary, as prohibited by Florida Statutes, Section 810.02(2)(b), 

and possession of a firearm in the commission of a burglary, as 

required by the above cited sentencing statute. The correct 

interpretation is that made by the Court of Appeals in 

State v. Pilcher, 443 So.2d 366 (Fla. 5th DCA 1983), which 

required that the weapon must have been in the possession of the 

perpetrator when the burglary was completed by the entry to the 

premises by the perpetrator with the requisite intent. 

In reaching a contra determination, the Court of Appeals, in 

the case at bar, ignored the manifest policy and purpose of the 

statute and the basic tenets of statutory interpretation. The 

policy behind the enactment of Florida Statutes, Section 

775.087(2), requires for its implementation that the Court follow 

the interpretation in the Pilcher case and reverse the decision 

in the case under review with directions that it enter its 

decision in conformity with the Opinion of the District Court of 

Appeals for the Fifth District. 



ARGUMENT 

THE TRIAL COURT ERRED I N  IMPOSING AN 
MANDATORY MINIMUM SENTENCE PURSUANT TO 
FLORIDA STATUTES, SECTION 7 7 5 . 0 8 7 ( 2 ) ,  
WHERE THE EVIDENCE WAS INSUFFICIENT TO SHOW 
THAT THE DEFENDANT POSSESSED A FIREARM WHEN 
HE COMMITTED THE BURGLARY FOR W H I C H  HE WAS 
CHARGED AND CONVICTED. 

The D e f e n d a n t  was c h a r g e d  was c h a r g e d  a n d  c o n v i c t e d  of  Armed 

B u r g l a r y  p u r s u a n t  t o  F l o r i d a  S t a t u t e s ,  S e c t i o n  8 1 0 . 0 2 ( 2 ) ( b ) ,  

which  p r o v i d e s ,  i n  r e l e v a n t  p o r t i o n :  

( 2 )  B u r g l a r y  is a f e l o n y  o f  t h e  f i r s t  
d e g r e e ,  p u n i s h a b l e  b y  i m p r i s o n m e n t  f o r  a t e r m  
of y e a r s  n o t  e x c e e d i n g  l i f e  i m p r i s o n m e n t  . . 
. , i f ,  i n  t h e  c o u r s e  of  c o m m i t t i n g  t h e  
o f f e n s e ,  t h e  o f f e n d e r :  

( b )  is armed o r  a r m s  h i m s e l f  w i t h i n  s u c h  
s t r u c t u r e  o r  c o n v e y a n c e ,  w i t h  e x p l o s i v e s  o r  
d a n g e r o u s  weapons .  

The D e f e n d a n t  d o e s  n o t  a t t a c k  t h e  v a l i d i t y  o f  h i s  c o n v i c t i o n  f o r  

t h i s  o f f e n s e .  The i s s u e  on a p p e a l  c o n c e r s  o n l y  t h e  p r o p r i e t y  o f  

t h e  t h r e e  y e a r  m a n d a t o r y  minimum s e n t e n c e  u n d e r  t h e  p r o v i s i o n s  o f  

F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) ,  which  p r o v i d e s ,  i n  r e l e v a n t  

p o r t i o n :  

( 2 )  Any p e r s o n  who is c o n v i c t e d  o f :  
( a )  a n y  . . . b u r g l a r y  . . . 

a n y  who had  i n  h i s  p o s s e s s i o n  a 
'If i r e a r m , "  . . . s h a l l  b e  s e n t e n c e d  t o  a  
minimum t e r m  o f  i m p r i s o n m e n t  o f  3 
c a l e n d a r  y e a r s .  



It is the contention of the Defendant that the evidence in this 

case does not comport with the requirements of Florida Statutes, 

Section 775.087, and that the mandatory minimum sentence was 

improperly imposed. 

In the decision under review, the District Court of 

Appeal, although acknowledging that under the facts in this case 

the burglary was completed, for purposes of prosecution for that 

offense, before there was any contact by the Defendant with the 

firearm, states : 

We do not agree, however, that a burglary is 
completed, for all purposes, once a person 
enters a structure with the requisite intent 
to commit an offense. It is true that after 
entry all of the elements making up the crime 
of burglary have been satisfied, thereby 
making the crime complete for purposes of 
prosecution. (Citations omitted). This does 
not mean that the crirne is complete with 
regard to the perpetrator's responsibility 
for acts committed in furtherance of his 
crime. People v. Walls, 85 Cal.App. 347, 149 
Cal.Rptr. 460 (1978); contra Pilcher, 443 
So.2d at 367. According to the Model 
Penal Code, Section 221.1(2)(1985), a person 
committing the act of burglary shall be 
guilty of a felony in the second degree if 
the person is armed with a deadly weapon in 
the course of committing the offense. " An 
act shall be deemed 'in the course of 
committingt an offense if it occurs in an 
attempt to commit the offense or in flight 
after the attempt or commission. Id. 
Furthermore, our courts have recognized that 
burglary continues even after the point of 
entry and that acts committed within the 
structure may be grounds for aggravating the 
burglary charge. See, e.q. Mills v. State, 
476 So.2d 172 (Fla. 1985)(recognizing that 
murder committed after unlawful entry was 
committed during the course of burglary and 



t h u s  s u b j e c t e d  M i l l s  t o  f e l o n y - m u r d e r  
- 

p r o s e c u t i o n ) ,  c e r t .  d e n i e d ,  - U.S. -, 106  
S . C t .  1241 ,  89 L .Ed .2d  349 ( 1 9 8 6 ) ;  
Brown V .  s t a t e ,  473 s 0 . 2 d  1260  ( F l a .  
1 9 8 5 ) ( m u r d e r  and  r a p e  t o o k  p l a c e  i n  t h e  
c o u r s e  of  b u r g l a r y ,  t h o u g h  a c t u a l l y  commi t t ed  
a f t e r  e n t r y ,  and  t h u s  b u r g l a r y  c h a r g e  w a s  
p r o p e r l y  a g g r a v a t e d ) ,  c e r t  . d e n i e d ,  - U.S. 
I 106  S . C t .  607,  88 L.Ed.2d 585  ( 1 9 8 5 ) .  

502 So .2d  a t  1308-1309 (Append ix  A ) .  

The D i s t r i c t  C o u r t  f a i l e d  t o  a p p r e h e n d ,  however ,  t h a t  t h e  

D e f e n d a n t ' s  c h a r g e  was a q q r a v a t e d  by  r e a s o n  of  h i s  h a v i n g  come i n  

c o n t a c t  w i t h  t h e  f i r e a r m s  i n  q u e s t i o n  by  v i r t u e  of  h i s  

c o n v i c t i o n  f o r  armed b u r g l a r y .  Each  of  t h e  p r e c e d e n t s  c i t e d  by  

t h e  D i s t r i c t  C o u r t  of  Appea l  a b o v e  is  c o n s i s t e n t  w i t h  F l o r i d a ' s  

b u r g l a r y  s t a t u t e ,  F l o r i d a  S t a t u t e s ,  S e c t i o n  810 .02 ,  which ,  by 

v i r t u e  o f  t h e  D e f e n d a n t  b e i n g  armed,  a g g r a v a t e d  h i s  c o n v i c t i o n  

f r o m  a s e c o n d  d e g r e e  t o  a f i r s t  d e g r e e  f e l o n y .  T h i s  s t a t u t e  is 

a l m o s t  i d e n t i c a l  t o  t h e  r e f e r e n c e d  p r o v i s i o n s  of  t h e  Model P e n a l  

Code, w i t h  t h e  e x c e p t i o n  t h a t ,  i n  F l o r i d a ,  t h e  o f f e n s e  is 

a g g r a v a t e d  t o  a f i r s t  d e g r e e  f e l o n y .  

The D i s t r i c t  C o u r t  of  A p p e a l s  t h e n  c i t e s  t h e  F i r s t  D i s t r i c t  

C o u r t  of  A p p e a l ' s  O p i n i o n  i n  Wi l son  v .  S t a t e ,  438 So .2d  1 0 8  

( F l a .  1st DCA 19831 ,  a n d ,  r e l y i n g  upon d i c t a  t h e r e i n ,  a r g u e s  t h a t  

t h e r e  is s u f f i c i e n t  e v i d e n c e  i n  t h i s  c a s e  t o  j u s t i f y  t h e  

i m p o s i t i o n  of  t h e  m a n d a t o r y  minimum s e n t e n c e .  I n  Wi l son ,  

however ,  t h e  Dis t r ic t  C o u r t  h e l d  t h a t  e v i d e n c e  was i n s u f f i c i e n t  

t o  impose a m a n d a t o r y  minimum t h r e e  y e a r  s e n t e n c e  when i t  o n l y  

r e f l e c t e d  t h a t  a f i r e a r m  w a s  s t o l e n  d u r i n g  t h e  c o u r s e  o f  a 



burglary and later recovered at the Defendant's home during a 

search. The District Court in Wilson goes on to add, 

The state failed to indicate that any facts 
existed, such as whether the gun was loaded 
at the time of the burglary or whether 
appellant possessed both the gun and 
ammunition during the burglary, which was 
similar to the circumstances held sufficient 
to sustain imposition of the 3 year mandatory 
minimum sentence in Mills v. State, 205 So.2d 
516 (Fla. 5th DCA 198l)(further citations 
omitted). 

This dicta was the basis for the Court of Appeals to determine 

that the mandatory minimum provisions did apply in this case: 

In the case sub ~udice, we are presented with 
circumstances which, as foreshadowed by the 
Wilson court, justify the imposition of the 
threeyear mandatory minimum sentence. Based 
upon the foregoing analyses, Williams was in 
the course of burglarizing the pawn shop when 
he was discovered to be in possession of the 
stolen rifles. Further, the evidence was 
undisputed that at least one of the rifles 
Wilson was stealing from the pawn shop was 
loaded. Therefore, we find the Trial Court 
correctly imposed the mandatory minimum 
sentence of three years for possesion of a 
firearm during the commission of a burglary. 

502 So.2d at 1309. (Appendix A). 

It is respectfully submitted that the District Court of 

Appeal's analysis is incorrect on two points; factually as well 

as in its interpretation of the meaning of Florida Statutes, 

Section 775.087. Factually, the Record does not reflect that 

the Defendant was "in possession" of the firearms when he was 



d i s c o v e r e d  b y  t h e  p o l i c e .  The R e c o r d  m e r e l y  r e f l e c t s  t h a t  t h e  

D e f e n d a n t  t o o k  weapons ,  f o u n d  a t  t h e  p r e l n i s e s ,  a l r e a d y  l o a d e d ,  

a n d  moved t h e m  w i t h i n  t h e  p r e m i s e s  t o  a p l a c e  n e a r  where  t h e  

D e f e n d a n t  i n t e n d e d  t o  make h i s  e x i t ,  s o  as  t o  f a c i l i t a t e  t h e i r  

t a k i n g  b y  h im.  When t h e  p o l i c e  e n t e r e d  t h e  p r e m i s e s  a n d  t h e  

D e f e n d a n t  s u r r e n d e r e d  h i m s e l f ,  h e  w a s  i n  c l o s e  p r o x i m i t y  t o  t h e  

weapons .  However,  t h e  D e f e n d a n t  n e i t h e r  b r a n d i s h e d  them,  

t h r e a t e n e d  t h e  p o l i c e  n o r  i n  a n y  way a t t e m p t e d  t o  e f f e c t u a t e  a n  

e s c a p e  u s i n g  t h e  weapons ,  n o r  is t h e r e  a n y  e v i d e n c e  t h a t  h e  

l o a d e d  t h e m  o r  i n  a n y  o t h e r  way a l t e r e d  t h e i r  s t a t e ,  f r o m  t h e  

s t a t e  t h e y  w e r e  f o u n d  i n ,  s o  t h a t  a n y o n e  c o u l d  s u r m i s e  t h a t  t h e s e  

weapons  were  u s e d  i n  a n y  f a s h i o n  t o  f a c i l i t a t e  t h e  c r i m e  o f  

b u r g l a r y ,  e i t h e r  i n  i t s  i n c e p t i o n  o r  i n  a t t e m p t s  t o  c a r r y  i t  t o  

f r u i t i o n .  The e v i d e n c e  r e f l e c t s  s o l e l y  t h a t  t h e s e  weapons  were  

o b j e c t s  o f  t h e  D e f e n d a n t ' s  i n t e n d e d  l a r c e n y  a n d  t h e  D e f e n d a n t ' s  

i n t e r a c t i o n s  w i t h  t h e s e  weapons  w a s  s o l e l y  l i m i t e d  t o  a t t e m p t i n g  

t o  f a c i l i t a t e  t h a t  l a r c e n y .  I t  t h e r e f o r e  f o l l o w s ,  2 f o r t i o r i ,  

t h a t  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  i n  W i l s o n  v .  S t a t e ,  

s u p r a ,  r a t h e r  t h a n  s u p p o r t i n g  t h e  p o s i t i o n  o f  t h e  D i s t r i c t  C o u r t  

i n  t h e  c a s e  a t  b a r ,  s u p p o r t s  t h e  D e f e n d a n t ' s  p o s i t i o n  t h a t  t h e r e  

w a s  a l a c k  o f  e v i d e n c e  upon w h i c h  t h e  T r i a l  C o u r t  c o u l d  h a v e  

imposed  t h e  m a n d a t o r y  minimum s e n t e n c e .  

The D i s t r i c t  C o u r t  o f  A p p e a l s ,  i n  t h e  case u n d e r  r e v i e w ,  

h a s  a c k n o w l e d g e d  c o n f l i c t  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

A p p e a l ' s  d e c i s i o n  i n  S t a t e  v .  P i l c h e r ,  s u p r a .  The D e f e n d a n t  



would respectfully submit, however, that the statutory 

interpretation set forth in that case is the correct one. In 

Pilcher, the Court succinctly illustrated the distinction between 

the armed burglary statute, Florida Statutes, Section 

810.02(2)(b), and the mandatory minimum sentencing provisions of 

Florida Statutes, Section 775.087(2): 

This case is novel and is not governed by 
Mills v. State, 4 0 0  So.2d 516 (Fla. 5th DCA 
1981). In Mills, the question was whether 
one is guilty of armed burglary if he 
unlawfully enters a structure and steals a 
gun and its projectiles. We said yes, 
because the statute provides that it is a 
higher form of burglary if one ''[ils armed or 
arms himself within such structure. I S z  
Section 810.02(2)(b) Sla.Stat. 1981. The 
statute is specific in its wording if one 
arms himself after committing a burglary but 
while "within such structure" then he is 
guilty of the armed burglary as opposed to 
the lesser burglary. 

Here the statute is different. Section 
775.087(2) provides in pertinent part: 

"Any person who is convicted of: . 
. . burglary . . . and who had in 
his possession a llfirearm,lt shall 
be sentenced to a minimum . . . of 
three calendar years." 

(Emphasis added) 

In order to fall within the mandatory minimum 
statute the Defendant must have had the gun 
in his possession when he committed the 
burglary. A burglary is committed and is 
complete when the entering upon the premises 
occurs. 

Pilcher is precisely on point in this case and, as shall be 



d i s c u s s e d  i n f r a ,  t h e  r e a s o n i n g  a n d  r a t i o n a l e  o f  t h a t  d e c i s i o n  

c o m p e l s  t h a t  t h e  d e c i s i o n  u n d e r  r e v i e w  b e  r e v e r s e d  w i t h  

i n s t r u c t i o n s  t h a t  t h e  D i s t r i c t  C o u r t  e n t e r  a  d e c i s i o n  c o n s i s t e n t  

w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  of  A p p e a l ' s  d e c i s i o n  i n  P i l c h e r .  

When F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 )  is r e a d  i n  p a r i  

m a t e r i a  w i t h  F l o r i d a  S t a t u t e s ,  S e c t i o n  8 1 0 . 0 2 ( 2 ) ,  t h e  a rmed  

b u r g l a r y  s t a t u t e ,  t h e  c o r r e c t n e s s  o f  t h e  P i l c h e r  a n a l y s i s  is 

o b v i o u s .  Cf. G o l d s t s e i n  v .  Acme C o n c r e t e  C o r p o r a t i o n ,  1 0 3  So .2d  

202,  204 ( F l a .  1 9 5 8 ) .  I n  c o n s t r u i n g  a s t a t u t e ,  t h e  C o u r t  s h o u l d  

c o n s i d e r  t h e  e v i l  t o  b e  c o r r e c t e d .  S t a t e  v .  Webb, 398 So .2d  820,  

824 ( F l a .  1 9 8 1 ) .  The a n a l y s i s  o f  t h e  D i s t r i c t  C o u r t ,  i n  t h e  c a s e  

u n d e r  r e v i e w ,  p r e s u m e s  t h a t  t h e  p o l i c y  o f  b o t h  s t a t u t e s ,  t h a t  is,  

t h e  e v i l  s o u g h t  t o  b e  s u p p r e s s e d ,  is t h e  same .  Had t h e  

l e g i s l a t u r e  i n t e n d e d  t h i s  r e s u l t ,  t h e y  would h a v e  m e r e l y  d r a f t e d  

F l o r i d a  S t a t u t e s ,  S e c t i o n  8 1 0 . 0 2 ( 2 ) ,  t o  p r o v i d e  t h a t  i n  a d d i t i o n  

t o  mak ing  a rmed  b u r g l a r y  a  f i r s t  d e g r e e  f e l o n y  p u n i s h a b l e  b e l o w  

l i f e  i m p r i s o n m e n t ,  a l l  t h o s e  c o n v i c t e d  would  b e  r e q u i r e d  t o  s e r v e  

a  m a n d a t o r y  minimum t h r e e  y e a r  s e n t e n c e .  I t  is r e s p e c t f u l l y  

s u b m i t t e d ,  however ,  t h a t  t h e  e v i l  s o u g h t  t o  b e  s u p p r e s s e d  b y  

F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) ,  is  d i f f e r e n t  f r o m  t h e  

b u r g l a r y  s t a t u t e  w h i c h  i n c r e a s e s  t h e  s e v e r i t y  o f  t h e  v i o l a t i o n  

b e c a u s e  o f  t h e  i n h e r e n t  i n c r e a s e  i n  d a n g e r  t o  s o c i e t y  when 

weapons  a r e  u s e d  t o  f u r t h e r  c r i m i n a l  e n t e r p r i s e s .  I n  e n a c t i n g  

F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) ,  l e g i s l a t u r e  s o u g h t  t o  

p r e v e n t  f e l o n s  f r o m  a r m i n g  t h e m s e l v e s  p r i o r  t o  p e r p e t r a t i n g  t h e  



e n u m e r a t e d  c r i m e s .  I n  c o n s t r u i n g  t h e  s c o p e  o f  a s t a t u t o r y  

e n a c t m e n t ,  t h e  c o u r t s  s h o u l d  c o n s i d e r  t h e  h i s t o r y  o f  t h e  

l e g i s l a t i o n ,  c o n t e m p o r a r y  c o n d i t i o n s  a n d ,  where  a p p r o p r i a t e ,  t h e  

h i s t o r y  o f  t h e  t i m e s ,  i n  d e t e r m i n i n g  i t s  s c o p e .  

S t a t e  e x  r e 1  P a r k e r  v .  Lee ,  1 1 3  F l a .  40,  1 5 1  S o .  491,  492 ( 1 9 3 3 ) ;  

J e r o m e  H .  S h e i p ,  Co. v .  Amos, 1 0 0  F l a .  863 ,  1 3 0  So .  699,  7 0 1  

( 1 9 3 0 ) .  The D e f e n d a n t  would  a s k  t h e  C o u r t  t o  c o n s i d e r  t h e  

p e r i o d  w h i c h  p r e c e d e d  t h e  e n a c t m e n t  o f  t h i s  s t a t u t e  i n  May 1 9 7 5 ,  

a n d  t h e  s o c i e t y  wide  c o n c e r n  o v e r  t h e  p r o l i f e r a t i o n  of  f i r e a r m s .  

Laws o f  F l o r i d a ,  C h a p t e r s  75-7 .  

The s i g n i f i c a n c e  of  t h e  o p e r a t i v e  l a n g u a g e  o f  F l o r i d a  

S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) :  

. . . a n d  who had  i n  h i s  p o s s e s s i o n  a 
It f  i r e a r m ,  t' 

a n d  t h e  i n t e r p r e t a t i o n  g i v e n  i t  b y  P i l c h e r  C o u r t  comes c lear  when 

s u b s e c t i o n  ( 2 )  is v i e w e d  a l o n g  w i t h  s u b s e c t i o n  (1) of  t h e  same 

s t a t u t e .  F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 1 ) ,  p r o v i d e s ,  i n  

r e l e v a n t  p o r t i o n :  

. . . whenever  a p e r s o n  is c h a r g e d  w i t h  a 
f e l o n y ,  . . . a n d  d u r i n g  t h e  c o m m i s s i o n  o f  
s u c h  f e l o n y  t h e  D e f e n d a n t  c a r r i e s ,  d i s p l a y s ,  
u s e s ,  t h r e a t e n s ,  o r  a t t e m p t s  t o  u s e  a n y  
weapon o r  f i r e a r m ,  . . . t h e  f e l o n y  f o r  w h i c h  
t h e  p e r s o n  is c h a r g e d  s h a l l  be  r e c l a s s i f i e d  
a s  f o l l o w s :  . . . 

T h i s  s u b s e c t i o n ,  o f  c o u r s e ,  p r o v i d e s  t h e  same t y p e  o f  e n h a n c e m e n t  

as  F l o r i d a  S t a t u t e s ,  S e c t i o n  8 1 0 . 0 2 ( 2 ) .  The l e g i s l a t u r e  e l e c t e d  

t o  u s e  v e r y  d i f f e r e n t  t e r m i n o l o g y  i n  e a c h  s e c t i o n  of F l o r i d a  



Statutes, Section 775.087. In subsection (1) of this statute, 

the terminology used is parallel to the language of Florida 

Statutes, Section 810.02(2) and talks about what occurs 

during the commission of the felony 

or 

in the course of committing the offense. 

In construing the meaning of Florida Statutes, Section 

775.087(2), it must be assumed that the legislature used the 

language it did intentionally and to achieve a particular 

purpose. Lee v. Gulf Oil Corporation, 148 Fla. 612, 4 So.2d 868, 

870 (1941). The fact that the legislature used distinctly 

different language and terminology in the two subsections of 

Florida Statutes, Section 775.087(2), as well as in Florida 

Statutes, Section 810.02(2), is a very strong indication that it 

intended different meaning in these provisions. 

Human R.Add. Committee v. Lee Cty. Sch. Bd., 457 So.2d 522, 

524 (Fla. 2d DCA 1984); Dept. of Prof. Req. Bd. of Medical v. 

Durrani, 455 S0.2d 515, 518 (Fla. 1st DCA 1984); 

Ocasio v. Bureau of Crimes, etc., 408 So.2d 751, 753 (Fla. 3d DCA 

1982). It is submitted that the legislative intent was obviously 

different in these two sections of Florida Statutes, Section 

757.07(2) as well as the armed burglary statute and that the 

District Court, in Pilchey, directly interpreted that intention. 

Contrary to the argument of the State in its initial Brief 



f i l e d  be low  i n  t h e  D i s t r i c t  C o u r t ,  a p p l i c a t i o n  of t h e  D i s t r i c t  

C o u r t ' s  i n t e r p r e t a t i o n  of  t h e  s u b j e c t  s t a t u t e ,  a s  s e t  f o r t h  i n  

t h e  O p i n i o n  unde r  r e v i e w  h e r e i n ,  would l e a d  t o  a b s u r d  a n d  u n j u s t  

r e s u l t s .  E n f o r c e m e n t  of  t h e  h o l d i n g  i n  q u e s t i o n  would r e q u i r e  

t h a t  a n y  i n d i v i d u a l  who t o o k  o r  a t t e m p t e d  t o  t a k e  a l o a d e d  weapon 

would a u t o m a t i c a l l y  be  s u b j e c t  t o  t h e  manda to ry  s e n t e n c i n g  

p r o v i s i o n s  of  t h e  s u b j e c t  s t a t u t e ,  w i t h o u t  a n y  showing  t h a t  t h e  

p e r p e t r a t o r  knew t h e  weapon was l o a d e d .  Those  f o r t u n a t e  enough  

t o  p u r l o i n  o r  a t t e m p t  t o  t a k e  a n  u n l o a d e d  f i r e a r m  would e s c a p e  

t h i s  p u n i s h m e n t .  F a t e  a l o n e  would d e t e r m i n e  t h e  i n d i v i d u a l  

r e s u l t .  The s o c i e t a l  r e s u l t ,  however ,  would be  o b v i o u s .  Owners 

o f  f i r e a r m s  would be  e n c o u r a g e d  t o  s t o r e  t h e i r  weapons i n  a 

l o a d e d  c o n d i t i o n  s o  t h a t  i n  t h e  e v e n t  of  t h e i r  t h e f t ,  t h e  

p e r p e t r a t o r  would r e c e i v e  a more s e v e r e  p u n i s h m e n t .  Thus ,  

c o n t r a r y  t o  e f f e c t u a t i n g  a p o l i c y  which  would s a f e g u a r d  t h e  

p o p u l a t i o n ,  t h e  s t a t u t e  would s e r v e  t o  i n c r e a s e  t h e  d a n g e r  of t h e  

f i r e a r m s  which a l r e a d y  p r o l i f e r a t e  i n  o u r  s o c i e t y .  T h i s  C o u r t  

mus t  a v o i d  a  s t a t u t o r y  i n t e r p r e t a t i o n  which would c r e a t e  s u c h  

a b s u r d  and  h a r s h  r e s u l t s .  S t a t e  v .  Webb, 398 So.2d 820,  824 

( F l a .  1 9 8 1 ) ;  F o l e y  v .  S t a t e ,  50 So.2d 179 ( F l a .  1 9 5 1 ) ;  

C i t y  o f  S t .  P e t e r s b u r q  v .  S i e b o l d ,  48 So.2d 291, 294 ( F l a .  1 9 5 0 ) .  

A c c o r d i n g l y ,  t h e  d e c i s i o n  unde r  r e v i e w  mus t  be  r e v e r s e d .  



CONCLUSION 

B a s e d  upon  t h e  f o r e g o i n g  r e a s o n s ,  a u t h o r i t i e s  a n d  a r g u m e n t ,  

t h e  A p p e l l a n t  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  

r e v e r s e  t h e  O p i n i o n  o f  t h e  Dis t r ic t  C o u r t  b e l o w  a n d  r emand  t h i s  

c a u s e  w i t h  i n s t r u c t i o n s  t h a t  t h e  m a n d a t o r y  minimum p r o v i s i o n s  o f  

F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) ,  a r e  i n a p p l i c a b l e  t o  t h e  

i n s t a n t  c a u s e  a n d  t h a t  t h e  A p p e l l a n t  b e  g r a n t e d  s u c h  o t h e r  a n d  

f u r t h e r  r e l i e f  as  is a p p r o p r i a t e  u n d e r  t h e  c i r c u m s t a n c e s .  
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