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STATEMENT OF THE CASE AND FACTS 

The  P e t i t i o n e r  w o u l d  r e l y  u p o n  t h e  S t a t e m e n t  Of T h e  C a s e  And 

F a c t s  c o n t a i n e d  i n  h i s  I n i t i a l  B r i e f  On The M e r i t s  p r e v i o u s l y  

f i l e d  h e r e i n .  



SUMMARY OF THE ARGUMENT 

In his Reply Bricf, the Petitioner addresses only two of the 

Arguments raised by the State in its Brief On The Merits. 

First, the State's assertion that the rule of law relief upon by 

the Petitioner as set forth in State v. Pilcher, 443 So.2d 366 

(Fla. 5th DCA 1983), would lead to absurd results, is incorrect. 

Contrary to the State's assertion, that rule is applicable in 

situations where unlawful entry plays a part of a burglary, as in 

the case at bar, as well as those situations in which the 

burglary is committed without unlawful entry into the premises. 

In both situations, the crime of burglary is completed either 

when the unlawful entry occurs or when the perpetrator 

unlawfully remains in the structure with the intent to commit the 

criminal offense. In either case, in order for a defendant to 

be subject to the mandatory minimum provisions o f  the subject 

statute, he must possess the weapon prior to the completion of 

the burglary. 

The State's assertion that mandatory minimum sentence 

imposed is sustainable by virtue of testimony elicited at trial 

alleging the Defendant's possession of a third firearm, a hand 

gun, is completely misplaced. The Record clearly reflects that 

the Defendant was acquitted of this crime and the record is 

equally clear that the Trial Court imposed the mandatory sentence 

predicated upon the Defendant's convictions under the count of 

the information alleging involvement with the rifle. Even if 



t h i s  were  n o t  t h e  c a s e ,  a t r i a l  c o u r t ' s  s e n t e n c e  c a n n o t  b e  

p r e d i c a t e d  upon f a c t s  n o t  s u s t a i n e d  b y  a j u r y  v e r d i c t .  



ARGUMENT 

THE TRIAL COURT ERRED IN IMPOSING A  MANDATORY 
MINIMUM SENTENCE PURSUANT TO FLORIDA 
STATUTES, SECTION 7 7 5 . 0 8 7 ( 2 ) ,  WHERE THE 
EVIDENCE WAS INSUFFICIENT TO SHOW THAT THE 
DEFENDANT POSSESSESED A  FIREARM WHEN HE 
COMMITTED THE BURGLARY FOR WHICH HE WAS 
CHARGED AND CONVICTED. 

The  P e t i t i o n e r  w o u l d  r e l y  p r i m a r i l y  o n  h i s  I n i t i a l  B r i e f  On 

The  Merits ,  b u t  w i s h e s  t o  r e p l y  t o  t w o  o f  t h e  a r g u m e n t s  r a i s e d  

b y  t h e  S t a t e  i n  i t s  B r i e f  On T h e  Mer i t s .  T h e s e  a r g u m e n t s  a r e ,  

f i r s t ,  t h a t  t h e  h o l d i n g  i n  S t a t e  v .  P i l c h e r ,  s u p r a ,  l e a d s  t o  

a b s u r d  r e s u l t s  a n d ,  s e c o n d ,  t h a t  e v e  i f  t h e  h o l d i n g  i n  P i l c h e r  is 

c o r r e c t ,  t h e r e  was  s u f f i c i e n t  e v i d e n c e  t o  s u s t a i n  t h e  c h a l l e n g e d  

a p p l i c a t i o n  o f  F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 )  b y  v i r t u e  o f  

t e s t i m o n y  r e g a r d i n g  t h e  D e f e n d a n t ' s  p o s s e s s i o n  o f  a h a n d  g u n .  

B o t h  o f  t h e s e  S t a t e  a r g u m e n t s  a r e  d e v o i d  o f  m e r i t .  

The  S t a t e  a r g u e s  t h a t  i l l e g a l  e n t r y  is u n n e c e s s a r y  f o r  a 

f i n d i n g  o f  b u r g a r y  w h e r e  a d e f e n d a n t  i l l e g a l l y  r e m a i n s  i n  a 

s t r u c t u r e .  T h u s ,  s u c h  a d e f e n d a n t ,  who s t e a l s  a f i r e a r m ,  is 

o b v i o u s l y  i n  p o s s e s s i o n  o f  a weapon  a n d  t h e r e f o r e  w o u l d  b e  

p r o p e r l y  s e n t e n c e d  u n d e r  t h e  minimum m a n d a t o r y  p r o v i s i o n s .  T h i s ,  

a c c o r d i n g  t o  t h e  S t a t e ,  l e a d s  t o  t h e  a b s u r d  r e s u l t  o f  a l l o w i n g  

t h e  u s e  o f  t h e  m a n d a t o r y  minimum s e n t e n c i n g  p r o v i s i o n s  o n l y  i n  

s i t u a t i o n s  w h e r e  i l l e g a l  e n t r y  h a s  n o t  o c u r r e d .  T h i s  a n a l y s i s  is  

f a l a c i o u s  b e c a u s e  t h e  r a t i o n a l e  o f  t h e  P i l c h e r  d e c i s i o n  w o u l d  

a p p l y  e q u a l l y  i n  s i t u a t i o n s  w h e r e  t h e r e  was a n  u n l a w f u l  e n t r y  as  

w e l l  a s  w h e r e  t h e  b u r g l a r y  was  c o m m i t t e d  b y  t h e  u n l a w f u l  



r e m a i n i n g  i n  a s t r u c t u r e .  Under  t h e  P i l c h e r  a n a l y s i s ,  t h e  

b u r g l a r y  is c o m p l e t e d  a f t e r  t h e  u n l a w f u l  e n t r y  o r ,  i n  t h e  l a t t e r  

s i t u a t i o n ,  a f t e r  t h e  u n l a w f u l  r e m a i n i n g  i n .  I f  a d e f e n d a n t  

a t t e m p t s  t o  s t e a l  a f i r e a r m  a f t e r  he  h a s  u n l a w f u l l y  r e m a i n e d  i n  a 

s t r u c t u r e ,  t h e  m a n d a t o r y  minimum p r o v i s i o n  s h o u l d  n o t  a p p l y ,  

w h e r e a s  i t  would a p p l y  i f  t h e  a c c u s e d  had  armed h i m s e l f  p r i o r  t o  

h i s  u n l a w f u l  r e m a i n i n g  i n  t h e  p r e m i s e s .  F o r  e x a m p l e ,  t h e  

m a n d a t o r y  minimum p r o v i s i o n s  would  be f u l l y  a p p l i c a b l e  where  a  

d e f e n d a n t  s t o l e  a weapon i n  a d e p a r t m e n t  s t o r e  p r i o r  t o  c l o s i n g  

t i m e  w h i l e  he  was s t i l l  l a w f u l l y  on  t h e  p r e m i s e s .  T h u s ,  t h e  s o  

c a l l e d  a b s u r d  r e s u l t  e n v i s i o n e d  b y  t h e  S t a t e  w i t h  t h e  a p p l i c a t i o n  

o f  t h e  P i l c h e r  r u l e  is i l l u s o r y .  

The s e c o n d  a r g u m e n t  a d d r e s s e d  h e r e i n  b e g i n s  a t  P a g e  1 4  of  

t h e  S t a t e ' s  B r i e f .  The S t a t e  a r g u e s  t h a t  t h e  t e s t i m o n y  o f  a 

p o l i c e  o f f i c e r  e l i c i t e d  d u r i n g  t r i a l ,  t h a t  h e  u n c o v e r e d  a  hand 

g u n  i n  t h e  D e f e n d a n t ' s  p o c k e t  a f t e r  h i s  a r r e s t ,  was s u f f i c i e n t  t o  

j u s t i f y  t h e  i m p o s i t i o n  of  t h e  m a n d a t o r y  s e n t e n c e  i n  q u e s t i o n .  

T h i s  a r g u m e n t  is p a t e n t l y  f a l a c i o u s .  The D e f e n d a n t  was c h a r g e d  

i n  a t h r e e - c o u n t  i n f o r m a t i o n .  C o u n t  I c h a r g e d  B u r g l a r y  Of A 

S t r u c t u r e  a n d  a l l e g e d  t h a t  t h e  D e f e n d a n t  was a rmed  o r  d i d  a r m  

h i m s e l f  w i t h  a  d a n g e r o u s  weapon,  t o  w i t :  a r i f l e ,  i n  v i o l a t i o n  o f  

F l o r i d a  S t a t u t e s  8 1 9 . 0 2 .  R .  1. C o u n t  I 1  a l l e g e d  Grand T h e f t  I n  

The Second  D e g r e e ,  i n  v i o l a t i o n  o f  F l o r i d a  S t a t u t e s ,  S e c t i o n  

8 1 2 . 0 1 4 .  R .  2 .  Coun t  I11 a l l e g e d  t h a t  t h e  D e f e n d a n t  c a r r i e d  a 

c o n c e a l e d  f i r e a r m ,  t o  w i t :  a p i s t o l ,  i n  v i o l a t i o n  o f  F l o r i d a  

S t a t u t e s ,  S e c t i o n  7 9 0 . 0 1 .  The J u r y  r e n d e r e d  a v e r d i c t  f i n d i n g  



t h e  D e f e n d a n t  g u i l t y  o n  C o u n t s  I a n d  11, R .  1 4 - 1 5 ,  a n d  n o t  g u i l t y  

a s  t o  C o u n t  111, R .  1 6 .  The  T r i a l  C o u r t  e n t e r e d  a J u d g m e n t  

f i n d i n g  t h e  D e f e n d a n t  g u i l t y  a s  t o  C o u n t s  I a n d  11, B u r g l a r y  a n d  

G r a n d  T h e f t ,  R .  1 8 ,  a n d  a J u d g m e n t  Of A c q u i t t a l  a s  t o  C o u n t  111, 

R .  1 7 .  The  m a n d a t o r y  minimum s e n t e n c e  i m p o s e d  p u r s u a n t  t o  

F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 ) ,  t h e  i s s u e  i n  c o n t r o v e r s y  i n  

t h i s  p r o c e e d i n g ,  was  i m p o s e d  p u r s u a n t  t o  t h e  D e f e n d a n t ' s  

c o n v i c t i o n  a s  t o  C o u n t  I o f  t h e  i n f o r m a t i o n .  R .  2 0 .  F u r t h e r ,  

t h e  R e c o r d  u n e q u i v o c a b l y  r e f l e c t s  t h a t  t h e  T r i a l  C o u r t ,  i n  

i m p o s i n g  t h e  m a n d a t o r y  minimum s e n t e n c e ,  d i d  s o  i n  c o n t e m p l a t i o n  

o f  t h e  D e f e n d a n t ' s  i n v o l v e m e n t  w i t h  t h e  r i f l e  o r  s h o t g u n  a n d  n o t  

t h e  h a n d  g u n  a s  is  now a s s e r t e d  b y  t h e  S t a t e .  R . V . 1 1 .  1 0 .  

T h e r e  is t h e r e f o r e  a b s o l u t e l y  n o  q u e s t i o n  t h a t  t h e  b a s i s  o f  

t h e  i m p o s i t i o n  o f  t h e  c h a l l e n g e d  s e n t e n c e  is p r e d i c a t e d ,  n o t  upon  

t h e  h a n d - g u n  p u r p o r t e d l y  f o u n d  i n  t h e  D e f e n d a n t ' s  possession, f o r  

w h i c h  t h e  D e f e n d a n t  was a c q u i t t e d ,  b u t  b e c a u s e  o f  h i s  p u r p o r t e d  

p o s s e s s i o n  o f  t h e  r i f l e ,  t h e  s u b j e c t  o f  a n  a t t e m p t e d  l a r c e n y .  

E v e n  i f  t h e  R e c o r d  i n  t h i s  c a u s e  w e r e  n o t  a s  c l e a r  a s  i t  is,  a 

s e n t e n c e  u n d e r  F l o r i d a  S t a t u t e s ,  S e c t i o n  7 7 5 . 0 8 7 ( 2 )  w o u l d  n o t  b e  

s u s t a i n a b a l e .  B e c a u s e  o f  t h e  J u r y ' s  v e r d i c t  a q u i t i n g  t h e  

D e f e n d a n t  o f  t h e  h a n d  g u n  c h a r g e ,  t h e  T r i a l  C o u r t  c o u l d  n o t  h a v e  

u s e d  t h e  h a n d  g u n  a l l e g a t i o n s  t o  s u s t a i n  t h e  c h a l l e n g e d  s e n t e n c e .  

A j u r y ' s  v e r d i c t  w h i c h  d o e s  n o t  c o n t a i n  s u f f i c i e n t  f i n d i n g s  t o  

e n a b l e  a t r i a l  c o u r t  t o  r e n d e r  a j u d g m e n t  c a n n o t  s u p p o r t  s u c h  a 

j u d g m e n t  a n d  i t  w i l l  n o t  s t a n d .  S t r e e t e r - v . - S t a t e ,  416 S o .  2d 



1203, 1206 (Fla. 3d DCA 1982). To permit a trial court to 

predicate an enhanced sentence or mandatory minimum sentence, 

as sought herein by the State, upon facts not found by a jury is 

an invasion of a jury's function and results in a miscarriage of 

justice and a violation of due process. State v. Overfelt, 457 

So.2d 1385 (Fla. 1984). The imposition of the mandatory minimum 

sentence predicated upon the Defendant's alleged possession of a 

hand gun is completely inconsistent wtih the Jury's verdict 

acquiting him of that charge and cannot stand. - State v. Smith, 

462 So.2d 1102 (Fla. 1985); Lopez v. State, 470 So.2d 58 (Fla. 3d 

DCA 1985). 



CONCLUSION 

Based upon the foregoing reasons, authorities and argument, 

the Petitioner respectfully requests that this Honorable Court 

reverse the Opinion of the District Court below and remand this 

cause with instructions that the mandatory minimum provisions of 

Florida Statutes, Section 7 7 5 . 0 8 7 ( 2 )  are inapplicable to the 

instant cause and that the Petitioner be granted such other and 

further relief as is appropriate under the circumstance. 

Respectfully submitted, 

JAMES D. KEEGAN, ESQUIRE 
Special Assistant Public Defender 
1 5 7 0  Madruga Avenue 
Suite 2 1 4  
Coral Gables, Florida 3 3 1 4 6  
( 3 0 5 )  6 6 2 - 4 1 1 0  

BY: - 
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