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PRELIMINARY STATEMENT 

The record on appeal, which i s  contained i n  one volume 

w i l l  be referred t o  by the symbol "R" followed by the  appro- 

p r i t a t e  page number. Accompanying t h i s  br ief  i s  an Appendix 

which w i l l  be referred t o  by the  symbol "R". 

STATEMENT OF THE CASE 

Respondent, on August 31, 1983, was indicted for  murder 

i n  the  f i r s t  degree. (R-5). 

On Karch 26, 1984, pursuant t o  plea negotiat ions,  he 

pled g u i l t y ,  as charged, i n  exchange for  a l i f e  sentence. 

(R-15). He was adjudicated gu i l ty  and sentenced to  l i f e  

imprisonment. 

Subsequently, on June 28, 1985 he fiied a motion t o  va- 

ca te  h i s  judgment and sentence. (R-7). His motion was pre- 

dicated on the  contention t h a t :  

(1) His plea was not knowlingly and i n t e l l i g e n t l y  

entered because he did not know, a t  the time he entered 

h i s  p lea ,  he would have to  serve a minimum of 25 years 

before being e l i g i b l e  f o r  parol ,  and tha t  nei ther  the 

court nor h i s  lawyer so advised him. (R-7-10). 

( 2 )  His lawyer rendered inef fec t ive  representation be- 

cause he f a i l ed  to  advise Respondent t ha t  he had t o  serve 

25 years before being e l i g i b l e  f o r  parol .  (R-7-10). His 

motion did not a l lege  he would not have so pled i f  he had 



known he had t o  serve  a 25 year minimum before becoming 

e l i g i b l e  f o r  p a r o l ,  (R-7-10), although he d id  so t e s t i f y  

a t  t h e  evident ia ry  hearing.  (R-92). 

A hearing was he ld  on s a i d  motion. (R-46-120). The 

t r i a l  judge denied t h e  motion, reasoning t h a t ,  while a  

defendant must be advised of t h e  maximum and minimum sen- 

tence ,  he  need no t  be advised a s  t o  h i s  pa ro l  e l i g i b i l i t y .  

On appeal t h e  lower cour t  he ld  t h e  p lea  t o  be voluntary 

as  t o  t h e  l i f e  sentence,  but  t h a t  s i n c e  appe l l an t  had not  

been advised t h a t  he had t o  serve  25 years  before  being 

e l i g i b l e  f o r  paro l  he d i d n ' t  have t o .  (A-1-5). 

The s t a t e  f i l e d  a  p e t i t i o n  f o r  rehearing poin t ing  out  

t h a t  t h e  lower c o u r t ' s  dec is ion  r e s u l t s  i n  an i l l e g a l  sen- 

tence ,  c i t i n g  F l a .  S t a t .  775.082(1) and Buford v .  S t a t e ,  

403 So.2d 943 ( F l a .  1981).  (A-8). 

On rehearing t h e  lower cour t  decl ined t o  hold t h e  sen- 

tence  i t  had imposed by v i r t u e  of i t s  opinion i l l e g a l ,  but  

c e r t i f i e d  t h e  following ques t ion  t o  t h i s  cour t :  

WHETHER UNDER THE CIRCUMSTANCES 
OUTLINED I N  OUR O P I N I O N :  (1) THE 
DEFENDAhTT'S PLEA MAY BE CONSIDERED 
VOLUNTARY AND H I S  SENTENCE INTER- 
PRETED TO BE A LIFE SENTENCE TO 
WHICH SECTION 775.082(1) HAS NO 
APPLICABILITY; OR ( 2 )  THE DEFEN- 
DANT'S SENTENCE I S  SUBJECT TO 
THE MANDATORY REQUIREMENTS OF 
SECTION 775.082(1);  OR (3 )  THE DE- 
FENDANT'S PLEA MUST BE SET ASIDE 
AS INVOLUNTARY? 



Timely Notice of Invoking Discretionary Jurisdiction 

in this Court was filed. 

STATEMENT OF THE FACTS 

The plea colloquy discloses that the plea was entered 

as part of a plea bargain wherein Respondent was to receive 

a sentence of life imprisonment. (R-15). During the colloquy 

the court went through the litany of trial rights that 

Respondent would have and ascertained that Respondent had 

discussed the consequences of the plea with his attorney. 

(R-19). 

The plea colloquy fails to disclose that Respondent 

was advised that he would have to serve 25 years before he 

would be eligible for parol. 

At the evidentiary hearing, Respondent's counsel testi- 

fied that he could not recall discussing with Respondent the 

fact that appellant had to serve a minimum mandatory sen- 

tence. (R-54-55). 

On cross examination counsel clarified that he was not 

saying Respondent was not advised by him only that he had 

no recollection of having advised him. (R-64-65). 

Counsel's associate also testified that he had no in- 

dependent recollection of any mention of a mandatory 

sentence, (R-78), except to discuss the options between 

pleading to a life sentence and a possible death sentence. 



(R-77-78). 9e did not recall any discussions as to parol 

or parol eligibility. (R-79-80). 

Respondent testified he was not advised by counsel as 

to any minimum period of time he would have to serve 

before he would be eligible for parol. (R-83-84). 

He also testified he would not have pled guilty if 

he had known he would not be eligible for parol for 25 

years. (R-92). 

SUMMARY OF ARGUMENT 

Where a defendant either pleads guilty to or is con- 

victed of a capital offense the imposition of a life 

sentence without being eligible for parol for 25 years 

is mandatory. A sentencing judge is without authority 

to excuse this 25 year requirement. Consequently, assuming 

a plea to a capital offense is voluntarily and intelligently 

entered, failure to advise a defendant as to the parol 

eligibility requirement cannot be considered as excusing 

that requirement. Either the plea is involuntary because 

the defendant has not been so advised or, if, in spite of 

the failure to advise, the plea is deemed voluntary, the 

25 year eligibility requirement cannot be excused. 



Constitutionally, a plea of guilty is not rendered 

infirm because of failure to advise as to par01 eligibil- 

ity requirements as these are not considered direct con- 

sequences of a plea. If this court holds such a plea in- 

firm it would have to be predicated on state law. State 

law does not require that such a plea be declared infirm. 

ARGUMENT 

QUESTION PRESENTED 

WETHER UNDER THE CIRCUMSTANCES 
OUTLINED IN OUR OPINION: (1) THE 
DEFENDANT'S PLEA MAY BE CONSIDERED 
VOLUNTARY AND HIS SENTENCE INTER- 
PRETED TO BE A LIFE SENTENCE TO 
WICH SECTION 775.082(1) HAS NO 
APPLICABILITY: OR (2) THE DE- 
FENDANT'S SENTENCE IS SUBJECT TO 
THE MANDATORY REQUIREMENTS OF SEC- 
TION 775.082(1); OR (3) THE DE- 
FENDANT'S PLEA MUST BE SET ASIDE 
AS INVOLUNTARY? 

The question presented raised three issues. The first 

two will be argued together. 

The Defendant's Sentence May Not Be Interpreted To Be 

A Life Sentence Without The Applicability Of Fla. Stat. 

The Defendant's Sentence Is Subject To The Mandatory 

Reauirement Of Fla. Stat 775.Q82(1) 



In a novel approach the lower court found the plea to 

first degree murder to have been voluntarily and intel- 

ligently entered, but not with respect to the 25 year 

minimum before becoming eligible for parol as required by 

Fla. Stat 775.082(1). (A-1-7). On rehearing, Petitioner 

pointed out that the decision essentially imposed an 

illegal sentence. (A-8). The lower court recognized the 

paradox, but continued to insist that Fla. Stat. 775.082(1) 

was inapplicable to Respondent. (A-6-7). 

As Petitioner understands the lower court's decision, 

Respondent does not have to serve 25 years before becoming 

eligible for parol because the plea agreement was silent 

as to this aspect of the sentence and because neither the 

trial judge nor Respondent's lawyer mentioned this eligi- 

bility requirement to Respondent. 

In other words, reasons the lower court, the plea was 

voluntary. It was also intelligently entered, but only in 

part. As to that part that it was not, the sentence did 

not apply. 

This novel approach, we submit, if sustained, will 

create a windfall for defendants in cases where there may 

be a misunderstanding as to any aspect of a plea. 

Consider, for instance, the following scenario. A de- 

fendant is charged with first degree murder. His counsel 

tells him that if he pleads guilty he will have to serve 



only six months. During the plea colloquy the court is 

informed that the defendant will plead guilty provided 

he is not subjected to a death sentence. The court ad- 

vises the defendant that the maximum sentence is death and 

the minimum is life, but that pursuant to the plea agree- 

ment it will sentence the defendant to life. However, since 

the court is not aware of what counsel told the defendant, 

the court does not, in the record, negate the defendant's 

understanding that in spite of the life sentence he will 

only have to serve six months. If one accepts the reasoning 

of the lower court in the instant case the plea, under the 

scenario advanced, would be voluntary, but the defendant 

would only have to serve six months of his life sentence. 

His misunderstanding results in a windfall to him. 

In an apparently subconscious recognition that its novel 

approach would not survive logical analysis, the lower court 

sought to fortify its opinion by saying: 

1 '  Moreover, the state made no challenge 
to the sentence as entered and no 
direct appeal ensued from the con- 
viction. " 

With deference, we submit this statement cannot with- 

stand scrutiny. Why should the state object, at the trial 

level, to the defendant not having to serve 25 years before 



become e l ig ib le  for  par01 when the f i r s t  time tha t  i t  was 

so suggested was i n  the challenged decision of the court 

below? Idhen Respondent pled guilty, the law, as enunciated 

by t h i s  court ,  was that  a l i f e  sentence with the 25 year 

requirement was automatic. 

In Buford v. S ta te ,  403 So.2d 943 (Fla.  1981), t h i s  

court s e t  aside a death sentence for sexual battery because 

i t  violated the Eighth Amendment to  the Constitution of the 

United States.  Nevertheless, i t  did not remand the cause 

to  the t r i a l  court for re-sentencing on the sexual battery 

because the sexual battery was a capi ta l  offense. This Court 

said:  

The sentence of death imposed for  
conviction of sexual assaul t  i s  vacated. 
Section 775.082(1), Florida Statutes ,  
mandates a punishment of l i f e  imprison- 
ment with a requirement that  defendant 
serve no l e s s  than twenty-five years 
before becoming e l ig ib le  for  parole. 
This i s  an automatic sentence, and the 
Court has no discretion.  

Text 954 
(emphasis supplied) 

This court may ultimately hold tha t  a plea i s  not in-  

t e l l igen t ly  entered where a defendant i s  not advised as to  

the 25 year e l i g i b i l i t y  requirement. But, that  i s  a f a r  

cry from saying t h a t ,  i f  the plea colloquy i s  s i l e n t  as 

to  that  requirement, the defendant i s  not bound to  i t  un- 

less  the s t a t e  objects and appeals the error  occurring as 

a r e su l t  of tha t  si lence.  In Robinson v.  S ta te ,  373 So.2d 



898 (F la .  1979) t h i s  Court emphasized t h a t  a f t e r  a  p lea  of 

g u i l t y  a  pa r ty  may appeal only i d e n t i f i a b l e  e r r o r s .  I f  t h e  

25 year  requirement i s  automatic,  then how can the  judge be 

considered t o  have er red  by n o t  making i t  p a r t  of h i s  sentence? 

How does t h e  s t a t e  i d e n t i f y  t h i s  e r r o r  on appeal? I t  was 

only a f t e r  Respondent f i l e d  h i s  motion f o r  pos t  convict ion 

r e l i e f  t h a t  any e r r o r ,  i f  t h e r e  i s  one, could be i d e n t i f i e d ,  

and then only by him. 

E i t h e r  t h e  dec is ion  of t h e  lower cour t  i n  t h e  i n s t a n t  

case i s  wrong o r  the  dec is ion  of t h i s  cour t  i n  Buford i s .  

I f  Buford i s  c o r r e c t ,  then t h e  sentencing Judge,would 

have been powerless t o  expressly excuse t h e  25 year r e -  

quirement even i f  he wanted t o .  The lower c o u r t ' s  de- 

c i s i o n  c r e a t e s  an anomaly because i t  allows a  judge,through 

s i l e n c e , t o  do what he could n o t  do expressly.  

We recognize t h a t  t h e r e  a r e  cases holding t h a t  a  de- 

fendant may be e n t i t l e d  t o  the  s p e c i f i c  performance of a  

p lea  barga in ,  Bishop v .  S t a t e ,  403 So.2d 1062 (F la .  2  DCA 

1981),  Damm v .  S t a t e ,  402 So.2d 52 (F la .  3  DCA 1981),  but  

those cases  involve s i t u a t i o n s  where t h e r e  i s  a  s p e c i f i c  

agreement, not  a s  h e r e ,  where the  record i s  s i l e n t  a s  t o  

t h a t  aspect  of the  agreement. The genera l  r u l e  continues 

t o  be t h a t  a  defendant i s  no t  e n t i t l e d  t o  the  s p e c i f i c  

performance of a  p lea  agreement. The remedy i s  f o r  t h e  

cour t  t o  g ive  the  defendant t h e  opportuni ty t o  withdraw 

h i s  p lea .  Davis v .  S t a t e ,  308 So.2d 27 (F la .  19751, 



Reynolds v. State, 339 So.2d 714 (Fla. 2 DCA 1976). Even 

assuming that there had been an express agreement that 

Respondent did not have to serve the 25 year minimum 

eligibility sentence,Respondent would not be entitled to 

specific performance but only to an opportunity to with- 

draw his plea. 

Consequently, should this court determine that failure 

to advise as to the 25 year eligibility requirement was fatal 

to the voluntariness of the plea, the proper remedy is to 

allow Respondent the opportunity to withdraw his plea, not 

excuse the requirement. 

The Defendant's Plea was Voluntarily and Intelligently 

Entered 

The test for determining the validity of a guilty plea 

is whether the plea represents a voluntary and intelligent 

choice among alternative courses of action. North Carolina 

v. Alford, 400 U.S. 25, 31, 27 L.Ed 2d 162, 191 S.Ct 160, 

(1970), Hill v. Lockhart, 88 L.Ed 2d 203, 208 (1985) 

Williams v. State, 316 So.2d 267, 271 (Fla. 1975). 

This, of course, means that a defendant need not be aware 

of all the consequences of his plea, only those that are a 

direct consequence of that plea. 

The details of par01 eligibility are considered by federal 

courts to be collateral and not the direct consequences of a 

plea of guility. Hill v. Lockhart, 88 L.Ed 2d 203 (1985), 



Owens v. Wainwright, 698 F.2d 1111 (11th Cir 1983), Cepulonis 

v. Ponte, 699 F.2d 573 (1st Cir 1983), Hunter v. Fogg, 616 

F.2d 55 (2nd Cir 1980), Smith v. United States, 324 F.2d 436 

(D.C. Cir 1963), Trujillo v. United States, 377 F.2d 266 

(5th Cir 1967). 

In Hill v. Lockhart the defendant contended that his 

attorney had provided ineffective assistance because he mis- 

informed the defendant that he would be eligible for par01 

after serving one-third of his prison sentence when, in fact, 

the defendant had to serve one-half of his sentence because 

he was a second offender. In rejecting the ineffectiveness 

claim the High Court said: 

Here petitioner does not contend 
that his plea was "involuntary" or 
"unintelligent" simply because the 
State through its officials failed 
to supply him with information about 
his parole eligibility date. We have 
never held that the United States 
Constitution requires the State to 
furnish a defendant with information 
about parole eligibility in order 
for the defendant's plea of guilty 
to be voluntary, and indeed such a 
constitutional requirement would be 
inconsistent with the current rules 
of procedure governing the entry of 
guilty pleas in the federal courts. 
See Fed Rule Crim Proc ll(c); Advi- 
sory Committee's Notes on 1974 
Amendment to Fed Rule Crim Proc 11, 
18 USC App, p 22 [USCS Court Rules, 
Fed Rules of Crim Proc, Rule ll(c) Note] 
(federal courts generally are not re- 
quired to inform defendant about parole 
eligibility before accepting guilty 
plea). Instead, petitioner relies 



entirely on the claim that his plea 
was "involuntary" as a result of 
ineffective assistance of counsel 
because his attorney supplied him 
with information about parole eli- 
gibility that was erroneous. 

Subsequently in Travis v. Lockhart, 787 F.2d 409, 410 

(8th Cir 1986) the Eighth Circuit cited Hill for the pro- 

position that : 

(Constitution does not require that 
state furnish defendant with in- 
formation about parole eligibility 
in order for defendant's plea of 
guilty to be voluntary). 

The reasoning espoused by the federal courts is that 

1 1  . . .eligibility for parole is not 
a "consequence" of a plea of guilty, 
but a matter of legislative grace. 
It is equally true that non-eligi- 
bility for parole is not a "con- 
sequence" of a plea of guilty in 
§4705(a) cases, even under the 
judicial expansion of Criminal Rule 
11; rather, it is a consequence of 
the withholding of legislative grace 

Smith v. United States, 324 F.2d 
436 (D.C. Cir 1963) at 441 

The State of Oregon was presented with the identical 

question presented here. In Jones v. Cupp, 490 P. 2d 1038 

(Or. App 1971) the defendant had pled guilty to second degree 

murder. A post conviction court found that Jones had not 

been advised either by his attorney or the court that he 



would not be eligible for parol until he served a minimum 

sentence of 7 years. Reasoning that "[ilt is necessary to 

draw the line as to what must be told the defendant as the 

'basic legal consequences' of his plea of guilty" id 1040, 

the court said: 

We think the proper place to draw 
the line for which the court is re- 
sponsible to a defendant on the ad- 
vice of the basic consequences of his 
plea is with the information as to the 
maximum sentence which may be imposed. 
See also Sali v. Warden, Nev., 482 P. 
2d 287 (1971) and Stocks v. Warden, 86 
Nev. 758, 476 P.2d 469 (1970). We note 
that in the federal cases holding that 
parole ineligibility is not "a 'con- 
sequence1 of-a plea- of guilty" (Smith, 
Truiillo. Onick) writs of certiorari 
have been unifo&ly denied. This 
tends to support our conclusion that 
pleading guilty without being informed 
as to parole ineligibility raises no 
constitutional issues. 

Consequently, if this court holds that Respondent's plea 

is infirm because he was not advised that he would not be 

eligible for parol for 25 years it would have to be based 

on state rather that federal constitutional law. 

The lower court relied, in part at least, on Fla. R. 

Crim P. 3.172(i) which requires a court to advise as to 

the mandatory minimum and maximum penalties provided by 

law and this court's decision in State v. Green, 421 So.2d 

508 (Fla. 1982). 



Green i s  dist inguishable.  In the f i r s t  place Green was 

decided by t h i s  court before H i l l  v .  Lockhart. Consequently, 

t o  the extent t ha t  Green i s  based on federal  const i tu t ional  

pr inciples ,  as i t  may be applicable t o  parol e l i g i b i l i t y  re-  

quirements, i t  i s  not controling. 

To the  extent t ha t  Green may be considered to  be pre- 

dicated on Florida law i t  i s  unavailing. In Green t h i s  

court held tha t  where a  t r i a l  judge intends t o  r e t a i n  ju r i s -  

d ic t ion over the sentence, pursuant t o  Fla.  S ta t  947.16(4), 

he must advise the  defendant of t h i s  f a c t  p r ior  t o  accepting 

the  plea. This court held tha t  re tent ion of ju r i sd ic t ion  

was a  d i r ec t  consequence of the plea.  The d is t inc t ion  i s ,  

of course, t ha t  parol e l i g i b i l i t y  i s  a  matter of l eg i s l a t ive  

grace whereas re tent ion of ju r i sd ic t ion  by a  cour t ,  i n  order 

to  allow tha t  court t o  overrule any parol ,  i s  a  matter of 

jud ic ia l  grace. I t  i s  not only a  matter of jud ic ia l  grace 

but one which i s  a  d i r ec t  consequence of the  plea.  I t  i s  

a  d i r ec t  consequence of the plea because the order re ta ining 

jur i sd ic t ion  to  overrule parol could not be entered without 

t ha t  plea.  

Rule 3.172(i)  does require a  court t o  advise as to  the 

maximum and minimum penal t ies .  But, the  maximum penalty 

imposed for  f i r s t  degree murder i s  death. The minimum i s  

l i f e .  The lower court consideredthe i n e l i g i b i l i t y  fo r  parol 

requirement of Fla. S ta t  775.082!1) t o  be the  functional 

- 1 4 -  



equivalent of a 25 year minimum mandatory sentence. (A-4 

footnote 1). At first glance this has some plausibility. 

But, if one accepts the reasoning of the federal courts 

it is not the functional equivalent. It is not because, 

while the legislature may not reduce the sentence imposed 

by a court in any given case, it may reduce or even abolish 

1 / the parol eligibility requirement.- 

That is why they hold that non-eligibility for parol 

is not a consequence of a plea, but a consequence of the 

withholding of legislative grace. 

1 / - 
It is only when the legislature increases 
parol eligibility requirements that there 
may be ex post facto problems. 



CONCLUSION 

Based on the above and foregoing reasons, arguments 

and authorities the decision of the lower court should be 

quashed. The plea should be declared to be voluntarily 

and intelligently entered and the 25 year minimum before 

becmingeligible for par01 considered to be automatic. 
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