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STATEMENT OF THE CASE 

AND OF THE FACTS 

T h i s  is a  p e t i t i o n  f o r  r ev i ew of  a  r e p o r t  o f  t h e  r e f e r e e  i n  

a  d i s c i p l i n a r y  p r o c e e d i n g  b r o u g h t  a g a i n s t  Respondent  by t h e  

F l o r i d a  Ba r .  I n  t h i s  b r i e f  Respondent  B r e t  S .  C l a r k ,  E s q u i r e  

s h a l l  be r e f e r r e d  t o  a s  "C la rk"  o r  "Respondent ."  The F l o r i d a  Ba r  

s h a l l  be r e f e r r e d  t o  a s  t h e  "Bar ." R e f e r e n c e s  t o  t h e  r e c o r d  s h a l l  

be made t o  t h e  e x c e r p t s  t h e r e o f  c o n t a i n e d  i n  t h e  accompanying 

append ix  p r e p a r e d  p u r s u a n t  t o  ~ l o r i d a  Rule  of A p p e l l a t e  P rocedure  

9 . 2 2 0 .  

T h i s  s e c t i o n  of  t h e  b r i e f  is d i v i d e d  i n t o  two p a r t s .  The 

f i r s t  p a r t  sets f o r t h  t h e  u n d e r l y i n g  f a c t s  upon which t h e  Bar  

based  t h e  d i s c i p l i n a r y  p r o c e e d i n g s  commenced a g a i n s t  Respondent .  

The second p a r t  o f  t h i s  s e c t i o n  t h e n  d e s c r i b e s  t h o s e  p r o c e e d i n g s  

t h a t  e v e n t u a l l y  l e d  t o  t h e  r e p o r t  of  t h e  r e f e r e e  and t h e  i n s t a n t  

p e t i t i o n  f o r  r ev i ew of  t h a t  r e p o r t .  

I. THE FACTS 

The Bar  combined two s e p e r a t e  m a t t e r s  i n  t h e  p r o c e e d i n g s  

b r o u g h t  a g a i n s t  Respondent .  The f i r s t  m a t t e r  conce rned  an  o p i n i o n  

f i l e d  by former  C h i e f  J u s t i c e  Warren Burger  i n  a p p e a l  p r o c e e d i n g s  

b r o u g h t  by C l a r k  t o  r ev i ew an  a s s e s s m e n t  of a t t o r n e y ' s  f e e s  by 

t h e  F i f t h  D i s t r i c t  C o u r t  of  Appeal .  All-A14. 



The s e c o n d  m a t t e r  c o n c e r n e d  a  c o m p l a i n t  f i l e d  b y  C l a r k  

naming a  J u d g e  o f  t h e  E l e v e n t h  C i r c u i t  C o u r t  i n  and f o r  Dade 

C o u n t y ,  F l o r i d a ,  a s  a  p a r t y  d e f e n d a n t  t o  t h e  s u i t ,  p u r s u a n t  t o  a n  

o r d e r  e n t e r e d  b y  t h e  p r e s i d i n g  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  J u d g e  

i n  t h a t  a c t i o n .  A14-A17. 

No t e s t i m o n y  was o f f e r e d  b y  t h e  B a r  i n  t h e  p r o c e e d i n g s  b e l o w  

i n  s u p p o r t  o f  t h e  a l l e g a t i o n s  made i n  t h e  c o m p l a i n t  f i l e d  a g a i n s t  

R e s p o n d e n t ,  w i t h  t h e  e x c e p t i o n  o f  t h e  s t a t e m e n t s  v o l u n t a r i l y  

p r o v i d e d  b y  R e s p o n d e n t  u n d e r  o a t h  i n  t h e  i n f o r m a l  p r o c e e d i n g  had 

b e f o r e  t h e  R e f e r e e .  R e s p o n d e n t  p r i m a r i l y  r e l i e s  upon t h e  r e c o r d  

o f  t h e  p r o c e e d i n g s  a t  i s s u e  i n  e a c h  m a t t e r  f o r  w h i c h  t h e  B a r  

s e e k s  t o  impose  d i s c i p l i n a r y  s a n c t i o n s  a g a i n s t  him t o  s u p p o r t  t h e  

s t a t e m e n t  o f  t h e  f a c t s .  

A.  THE BURGER INCIDENT 

R e s p o n d e n t  was a d m i t t e d  a s  a  member o f  t h e  F l o r i d a  B a r  on  

J a n u a r y  2 0 ,  1 9 8 4 .  A l l ,  A18. P r i o r  t h e r e t o ,  he  r e c e i v e d  a  t r a f f i c  

c i t a t i o n  c h a r g i n g  him w i t h  e x c e e d i n g  t h e  s p e e d  l i m i t ,  and  was 

f o u n d  g u i l t y  i n  a  p r o c e e d i n g  b e f o r e  t h e  C o u n t y  C o u r t  i n  and f o r  

Lake C o u n t y ,  F l o r i d a .  Id. A t  t h e  t i m e  R e s p o n d e n t  was c i t e d  f o r  

t h i s  i n f r a c t i o n ,  t h e  F l o r i d a  S t a t e  T r o o p e r  i s s u i n g  t h e  c i t a t i o n  

s t a t e d  t h a t  i f  R e s p o n d e n t  c h o s e  t o  c o n t e s t  t h e  i n f r a c t i o n ,  t h e  

C o u n t y  C o u r t  would impose  t w i c e  t h e  amount  o f  t h e  o r i g i n a l  f i n e ,  

a s  p a r t  o f  a n  e s t a b l i s h e d  " d o u b l e  o r  n o t h i n g ' '  s e n t e n c i n g  p o l i c y  

o f  t h e  c o u r t .  A38. 



The C o u n t y  C o u r t  a s s e s s e d  a  f i n e  o f  $100 .00 ,  e x a c t l y  twice 

t h e  o r i g i n a l  f i n e  o f  $50.00.  A38. 

R e s p o n d e n t  f i l e d  a n  a p p e a l  f rom t h i s  r u l i n g  t o  t h e  a p p e l l a t e  

d i v i s i o n  o f  t h e  F i f t h  J u d i c i a l  C i r c u i t  i n  and  f o r  Lake C o u n t y ,  

F l o r i d a .  A l l ,  A18. On S e p t e m b e r  4 ,  1 9 8 4 ,  n e a r l y  two y e a r s  a f t e r  

t h e  o r i g i n a l  r u l i n g  o f  t h e  Lake C o u n t y  C o u r t ,  t h e  a p p e l l a t e  

d i v i s i o n  a f f i r m e d  w i t h o u t  e x p l a n a t i o n .  A12, A18. R e s p o n d e n t ,  

however ,  d i d  n o t  r e c e i v e  t h i s  o r d e r  u n t i l  J a n u a r y  1 4 ,  1985.  - I d .  

On F e b r u a r y  1 4 ,  1 9 8 5 ,  R e s p o n d e n t  f i l e d  a  P e t i t i o n  f o r  W r i t  

o f  C e r t i o r a r i  i n  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l .  - I d .  I n  t h e  

p e t i t i o n ,  h e  a r g u e d  t h a t  t h e  p e t i t i o n  s h o u l d  be c o n s i d e r e d  t i m e l y  

on  t h e  g r o u n d s  t h a t  t h e  c l e r k  o f  t h e  l o w e r  c o u r t  had d e v i a t e d  

f r o m  F l o r i d a  s t a t u t e s  r e g a r d i n g  n o t i c e  i n  s u c h  cases,  and  t h a t  h e  

had b e e n  d e p r i v e d  o f  d u e  p r o c e s s .  A37-A38. 

The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  on March 1 2 ,  1 9 8 5 ,  

e n t e r e d  a n  o r d e r  d i r e c t e d  t o  t h e  S t a t e  o f  F l o r i d a  t o  show c a u s e  

why t h e  P e t i t i o n  f o r  W r i t  o f  C e r t i o r a r i  s h o u l d  n o t  be g r a n t e d .  

A43. A f t e r  a  r e s p o n s e  t o  t h e  C o u r t ' s  o r d e r  by t h e  S t a t e ,  b u t  

p r i o r  t o  t h e  t i m e  w i t h i n  w h i c h  R e s p o n d e n t  was e n t i t l e d  t o  f i l e  a  

r e p l y  t h e r e t o ,  t h e  D i s t r i c t  C o u r t  d i s m i s s e d  t h e  p e t i t i o n  f o r  w a n t  

o f  j u r i s d i c t i o n .  A12, A18. 

R e s p o n d e n t  t h e n  f i l e d  a  m o t i o n  f o r  r e h e a r i n g  o f  t h e  C o u r t ' s  

o r d e r ,  w h i c h  was s t r i c k e n  a s  u n t i m e l y  by t h e  c o u r t  on  t h e  g r o u n d s  



t h a t  t h e  a d d i t i o n a l  p e r i o d  of  t i m e  p r o v i d e d  i n  F l o r i d a  Rule of 

A p p e l l a t e  P rocedure  9.420 ( d )  f o r  r e spond ing  t o  documents s e r v e d  

by m a i l  d o e s  n o t  a p p l y  t o  o r d e r s  o f  t h e  c o u r t .  A12-A13, A18-A19. 

Respondent  t h e n  f i l e d  a  mot ion  r e q u e s t i n g  t h e  C o u r t  t o  r e c o n s i d e r  

t h e  o r d e r  d i s m i s s i n g  t h e  p e t i t i o n  on i t s  own mot ion .  - I d .  

I n  r e p l y  t o  t h a t  mot ion  t h e  S t a t e  moved f o r  an a s s e s s m e n t  of  

a t t o r n e y ' s  f e e s  a g a i n s t  Respondent  under  F l o r i d a  S t a t u t e  s e c t i o n  

57.105 f o r  hav ing  t o  r ev iew and respond t o  t h e  mot ion .  - Id .  The 

r e s p o n s e  of t h e  S t a t e  amounted t o  l i t t l e  more t h a n  a  p e r s o n a l  

a t t a c k  a g a i n s t  Respondent ,  and a rgued  t h a t  s i n c e  t h e  term of  

c o u r t  had e x p i r e d  a f t e r  t h e  mot ion  had been f i l e d ,  and t h a t  t h e  

c o u r t  d i d  n o t  i s s u e  a  mandate anyway, t h e  mot ion  was f r i v o l o u s .  

A45-A46. 

The C o u r t  of  Appeals  d e n i e d  Responden t ' s  mo t ion ,  and f u r t h e r  

o r d e r e d  him t o  show c a u s e  w i t h i n  f i v e  d a y s  why t h e  r e q u e s t  f o r  

f e e s  s h o u l d  n o t  be g r a n t e d .  A47. The c o u r t  t h e n  e n t e r e d  an o r d e r  

a s s e s s i n g  $100.00 i n  a t t o r n e y ' s  f e e s .  A13, A18. T h e r e a f t e r ,  

Respondent  f i l e d  a  t i m e l y  mot ion  f o r  r ev iew of t h e  o r d e r  

a s s e s s i n g  a t t o r n e y ' s  f e e s ,  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  o f  

F l o r i d a  S t a t u t e  s e c t i o n  57.105. A13, A20. 

On September 1 2 ,  1985,  t h e  C o u r t  of Appeals  d e n i e d  t h e  

mot ion  f o r  r ev iew of  t h e  f e e  award. ~ 4 8 .  A f t e r  c o n f i r m i n g  by 

c o r r e s p o n d e n c e  w i t h  t h e  C l e r k  t h a t  t h i s  C o u r t  l acked  j u r i s d i c t i o n  

of t h a t  o r d e r ,  Respondent  f i l e d  an a p p e a l  t o  t h e  Uni ted  S t a t e s  



Supreme C o u r t  on December 9 ,  1985 .  A14, A18. 

Under R u l e  16  o f  t h e  R u l e s  o f  t h e  Supreme C o u r t  o f  t h e  

U n i t e d  S t a t e s ,  t h e  S t a t e  was r e q u i r e d  t o  f i l e  a  m o t i o n  t o  a f f i r m  

o r  t o  d i s m i s s  t h e  a p p e a l  w i t h i n  t h i r t y  d a y s .  The S t a t e  f a i l e d  t o  

d o  s o .  On F e b r u a r y  28 ,  1 9 8 6 ,  t h e  Supreme C o u r t  d i r e c t e d  t h e  

S t a t e  t o  f i l e  a  r e s p o n s e  t o  t h e  a p p e a l  p u r s u a n t  t o  R u l e  1 6 .  A49. 

The S t a t e  t h e n  f i l e d  a  m o t i o n  a s k i n g  t h e  Supreme C o u r t  t o  

d i s m i s s  t h e  a p p e a l  on t h e  g r o u n d s  t h a t  t h e  C o u r t  o f  A p p e a l s  

r e l i e d  upon F l o r i d a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  9.400 ( d )  t o  

a s s e s s  f e e s  a g a i n s t  R e s p o n d e n t ,  n o t  F l o r i d a  S t a t u t e  sect  i o n  

57 .105 ,  and  t h u s  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  l a t e r  had n o t  b e e n  

p a s s e d  upon.  A53-A54. 

I n  t h e  a l t e r n a t i v e  t h e  S t a t e  a r g u e d  t h a t  t h e  m o t i o n  t o  

r e v i e w  t h e  award  o f  f e e s  s h o u l d  b e  c o n s t r u e d  a s  a n  u n t i m e l y  

m o t i o n  f o r  r e h e a r i n g ,  t h r o u g h  w h i c h  R e s p o n d e n t  would  n o t  b e  

e n t i t l e d  t o  r a i s e  t h e  c o n s t i t u t i o n a l i t y  o f  F l o r i d a  S t a t u t e  

s e c t i o n  57.105,  and t h u s  c o u l d  n o t  r a i s e  t h e  i s s u e  b e f o r e  t h e  

Supreme C o u r t .  A54-A57. 

On A p r i l  28 ,  1986  t h e  Supreme C o u r t  i s s u e d  a  memorandum 

d e c i s i o n  i n  t h e  c a s e  s t a t i n g  t h a t  t h e  " a p p e a l  is d i s m i s s e d  f o r  

w a n t  o f  j u r i s d i c t i o n .  T r e a t i n g  t h e  p a p e r s  whereon  t h e  a p p e a l  was 

t a k e n  a s  a  p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i ,  c e r t i o r a r i  is 

d e n i e d . "  C l a r k  v. F l o r i d a ,  106  S .Ct .  1784 ( 1 9 8 6 ) .  



Former Ch ie f  J u s t i c e  Burger  wro te  a  s e p e r a t e  o p i n i o n ,  which 

c o n t a i n e d  d e r o g a t o r y  comments of  a  p e r s o n a l  n a t u r e  a g a i n s t  C l a r k ,  

i n c l u d i n g  r e f e r e n c e s  t o  Respondent  a s  a  " s m a l l  boy" g i v e n  "a  

l oaded  p i s t o l  w i t h o u t  i n s t r u c t i o n  a s  t o  when and how i t  is t o  be 

used"  and t h a t  Respondent  " c o n s i d e r s  t h e  j u d i c i a l  sys t em a  

l a b o r a t o r y  where s m a l l  boys c a n  p l a y . "  106 S . C t .  1784- 1787. No 

o t h e r  J u s t i c e  j o i n e d  i n  t h i s  o p i n i o n .  

S h o r t l y  t h e r e a f t e r ,  t h e  former  C h i e f  J u s t i c e  r e s i g n e d .  

B. THE BARAD COMPLAINT 

I n  March of  1983 a  f o r e c l o s u r e  a c t i o n  was f i l e d  a g a i n s t  Rose 

Merle i n  t h e  E l e v e n t h  C i r c u i t  C o u r t  i n  and f o r  Dade County 

F l o r i d a ,  under  a  c l a imed  m e c h a n i c ' s  l i e n .  A77. T h i s  c o m p l a i n t ,  

and s i m i l a r  c o m p l a i n t s  f i l e d  a g a i n s t  o t h e r s ,  a r e  a l l e g e d l y  f i l e d  

f o r  t h e  p u r p o s e  of  d e p r i v i n g  homeowners o f  t h e i r  r e s i d e n c e s  o r  t o  

e x t o r t  monies  from t h e s e  i n d i v i d u a l s  a s  p a r t  o f  a  scheme t o  

d e f r a u d  consumers  c o n t r a c t i n g  f o r  home "improvement" s e r v i c e s .  

A77-A83. 

Mrs. Merle appea red  s e v e r a l  t i m e s  b e f o r e  p r e s i d i n g  Judge  

F r e d e r i c k  Barad  i n  t h e  f o r e c l o s u r e  s u i t ,  u n t i l  e v e n t u a l l y  

r e t a i n i n g  Respondent  a s  h e r  a t t o r n e y ,  a f t e r  Judge  Barad 

t h r e a t e n e d  t o  h o l d  h e r  i n  con tempt  f o r  q u e s t i o n i n g  t h e  p r o p r i e t y  

o f  h i s  o r d e r s .  A77. 

Respondent  removed t h e  c a s e  i n t o  t h e  Un i t ed  S t a t e s  D i s t r i c t  



C o u r t  f o r  t h e  S o u t h e r n  D i s t r i c t  o f  F l o r i d a ,  on t h e  g r o u n d s ,  i n t e r  

a l i a ,  t h a t  s h e  was d e p r i v e d  o f ,  and  u n a b l e  t o  e n f o r c e ,  h e r  e q u a l  

c i v i l  r i g h t s  i n  t h e  s t a t e  c o u r t ,  b e c a u s e  o f  a l l e g e d  

d i s c r i m i n a t i o n  a g a i n s t  h e r .  A78. 

The removed c a s e  was t h e n  remanded ,  i n  p a r t ,  b e c a u s e  Rose 

Merle, who is o f  H i s p a n i c  d e s c e n t ,  had n o t  a l l e g e d  race 

d i s c r i m i n a t i o n ,  a s  opposed  t o  n a t i o n a l i t y  d i s c r i m i n a t i o n ,  i n  h e r  

p e t i t i o n .  A78. R e s p o n d e n t  o b t a i n e d  a  s t a y  o f  t h i s  remand p e n d i n g  

a p p e a l .  A78. 

D e s p i t e  t h e  s t a y  o r d e r  o f  t h e  f e d e r a l  c o u r t ,  J u d g e  B a r a d  

p r o c e e d e d  w i t h  a n  e x  p a r t e  t r i a l  w i t h o u t  n o t i c e  and e n t e r e d  a  

p a r t i a l  f i n a l  judgment  a g a i n s t  Mrs. Merle. A78, A81. T h i s  

judgment  was e v e n t u a l l y  r e v e r s e d  t h r o u g h  t h e  e f f o r t s  o f  

R e s p o n d e n t .  1, 
472 So.2d 558 ( 3 r d  DCA 1 9 8 5 ) .  

D u r i n g  t h e  c o u r s e  o f  t h e s e  p r o c e e d i n g s ,  J u d g e  B a r a d  

e x h i b i t e d  g r e a t  h o s t i l i t y  t o w a r d s  Mrs. Merle, and  i n  f a v o r  o f  t h e  

a d v e r s e  p a r t y ,  and  c o n s i s t e n t l y  r u l e d  a g a i n s t  h e r .  A15, A19, 

A82. The J u d g e ,  however ,  r e f u s e d  t o  g r a n t  h e r  M o t i o n  f o r  

D i s q u a l i f i c a t i o n ,  b a s e d  upon a l l e g a t i o n s  o f  d i s c r i m i n a t o r y  

t r e a t m e n t ,  o r d e r i n g  h e r  t o  " t a k e  m e  up on  i t . "  A78. On November 

27,  1 9 8 5 ,  R e s p o n d e n t  o b t a i n e d  a  w r i t  o f  p r o h i b i t i o n  a g a i n s t  J u d g e  

B a r a d .  Merle v .  B a r a d ,  480 So.2d 1 3 1 5  ( 3 r d  DCA 1 9 8 5 ) .  



P r i o r  t o  t h e  i s s u a n c e  o f  t h e  w r i t  o f  p r o h i b i t i o n  a g a i n s t  

J u d g e  B a r a d ,  t h e  J u d g e  c o n t i n u e d  t o  h o l d  h e a r i n g s  and e n t e r  

o r d e r s  w i t h o u t  j u r i s d i c t i o n  and  i n  v i o l a t i o n  o f  s t a y  o r d e r s  

e n t e r e d  by  t h e  f e d e r a l  c o u r t s .  2478. R e s p o n d e n t  f i l e d  s u i t  i n  t h e  

U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  S o u t h e r n  D i s t r i c t  o f  F l o r i d a  

r e g a r d i n g  t h e  f o r e c l o s u r e  p r o c e e d i n g s  u n d e r  t h e  R a c k e t e e r  

I n f l u e n c e d  and C o r r u p t  O r g a n i z a t i o n s  A c t  ( t t ~ ~ ~ ~ t t )  and u n d e r  t h e  

c i v i l  r i g h t s  l a w s  o f  t h e  U n i t e d  S t a t e s .  A15, A18, A70-2485. 

On A p r i l  24 ,  1 9 8 5 ,  R e s p o n d e n t  a p p e a r e d  b e f o r e  t h e  D i s t r i c t  

C o u r t  f o r  a  h e a r i n g  on a  m o t i o n  s e e k i n g  p r e l i m i n a r y  d e c l a r a t o r y  

a n d  i n j u n c t i v e  r e l i e f  a g a i n s t  t h e  p a r t i e s  s e e k i n g  f o r e c l o s u r e  i n  

t h e  s t a t e  a c t i o n .  2414, 2419. I n  r e s p o n s e  t o  a  q u e r y  o f  t h e  

p r e s i d i n g  J u d g e ,  R e s p o n d e n t  s t a t e d  t h a t  J u d g e  B a r a d  was a n  a c t i v e  

p a r t i c i p a n t  i n  a  RICO v i o l a t i o n .  A15, A20. 

The f e d e r a l  c o u r t  o r d e r e d  Mrs. Merle t o  amend t h e  c o m p l a i n t  

t o  c l a r i f y  t h e  i s s u e s  r a i s e d  i n  t h e  s u i t ,  and t o  i n c l u d e  J u d g e  

Barad  a s  a  d e f e n d a n t  t o  t h e  a c t i o n .  A59-2469. R e s p o n d e n t  p r e p a r e d  

a  Second  Amended C o m p l a i n t  a s  d i r e c t e d ,  w h i c h  c o n t a i n e d  s p e c i f i c  

f a c t u a l  a l l e g a t i o n s  i n  s u p p o r t  o f  t h e  c l a i m s  r a i s e d .  A70-A86. 

I n c l u d e d  i n  t h e  c o m p l a i n t  f i l e d  by  R e s p o n d e n t  on b e h a l f  o f  

Mrs. Merle and t h o s e  p e r s o n s  s i m i l a r l y  s i t u a t e d  were a l l e g a t i o n s  

o f  r e t a l i a t i o n  by members o f  t h e  s t a t e  c o u r t  a g a i n s t  i n d i v i d u a l s  

and  g r o u p s  i n v o l v e d  i n  t h e  l e g a l  r e f o r m  movement f o r  p o l i t i c a l  

a c t i v i t i e s  t h a t  were h i g h l y  c r i t i c a l  o f  t h e  l e g a l  s y s t e m .  



A79-A80. T h e s e  a c t i v i t i e s  i n c l u d e d  a  " c o u r t w a t c h "  p r o g r a m ,  

l e a f l e t i n g ,  and  p i c k e t i n g  o u t s i d e  t h e  c o u r t h o u s e .  - I d .  

On A u g u s t  11, 1 9 8 7 ,  t h e  f e d e r a l  c o u r t  d i s m i s s e d  t h e  s u i t  

f i l e d  a g a i n s t  J u d g e  B a r a d  on  t h e  g r o u n d s  o f  o f f i c i a l  immuni ty  

f r o m  s u i t .  A87-A88. 

11. COURSE OF THE PROCEEDINGS 

I n  a  l e t t e r  d a t e d  May 1 3 ,  1 9 8 6 ,  t h e  B a r  r e q u e s t e d  

R e s p o n d e n t ' s  p o s i t i o n  r e g a r d i n g  a  n e w s p a p e r  a c c o u n t  o f  t h e  B u r g e r  

i n c i d e n t  a t t a c h e d  t o  t h e  l e t t e r .  The B a r  f a i l e d  t o  i d e n t i f y  a n y  

s p e c i f i c  a l l e g a t i o n  o f  u n e t h i c a l  c o n d u c t  b y  R e s p o n d e n t .  

On A u g u s t  11, 1986  t h e  B a r  a g a i n  w r o t e  t o  C l a r k ,  r e q u e s t i n g  

h i s  r e s p o n s e  a s  t o  w h e t h e r  h i s  s t a t e m e n t  t h a t  J u d g e  B a r a d  was a n  

a c t i v e  p a r t i c i p a n t  i n  a  RICO v i o l a t i o n  c o n s t i t u t e s  a  v i o l a t i o n  o f  

D i s c i p l i n a r y  R u l e s  8-102 ( 1 3 )  a n d  1 -102(A)  ( 6 ) .  I n  r e p l y  C l a r k  

r e q u e s t e d  t h a t  t h e  B a r  r e v e a l  t h e  s o u r c e  o f  t h e  c o m p l a i n t .  The 

Bar  n e v e r  r e s p o n d e d  t o  t h a t  r e q u e s t .  

N e i t h e r  a l l e g a t i o n  o f  u n e t h i c a l  c o n d u c t  was p r o m p t e d  b y  a  

c o m p l a i n t  f i l e d  a g a i n s t  C l a r k .  

A g r i e v a n c e  c o m m i t t e e  o f  t h e  E l e v e n t h  C i r c u i t  C o u r t  i n  and  

f o r  Dade C o u n t y ,  F l o r i d a  c o n v e n e d  on t h e  e v e n i n g  o f  O c t o b e r  20 ,  

1986  t o  c o n s i d e r  b o t h  m a t t e r s .  No w i t n e s s e s  were s u b p o e n a e d  t o  



t e s t i f y  by t h e  B a r .  The same day t h e  commit tee  found p r o b a b l e  

c a u s e  t h a t  C l a r k  had v i o l a t e d  t h e  Code of P r o f e s s i o n a l  

R e s p o n s i b i l i t y .  

Over f i v e  months  l a t e r ,  t h e  Bar f i l e d  a  c o m p l a i n t  i n  t h i s  

C o u r t  i n  two c o u n t s  f o r  a l l e g e d  p r o f e s s i o n a l  mi sconduc t .  

All-A17. The f i r s t  c o u n t  a l l e g e d  t h a t  Respondent  knowingly  

advanced a  c l a i m  o r  d e f e n s e  t h a t  is unwar ran ted  under  e x i s t i n g  

law by f i l i n g  u n t i m e l y  o r  i n a p p r o p r i a t e  p l e a d i n g s ,  and a l l e g e d l y  

f o r  c i t i n g  law t h a t  had been r e v e r s e d .  A l l -14 .  

The second c o u n t  a l l e g e d  t h a t  Respondent  knowingly made 

f a l s e  a c c u s a t i o n s  a g a i n s t  a  j udge .  A14-A17. Both c o u n t s  a l s o  

i n c l u d e d  t h e  g e n e r a l  a l l e g a t i o n  t h a t  Respondent  engaged  i n  

c o n d u c t  t h a t  a d v e r s e l y  r e f l e c t s  on h i s  f i t n e s s  t o  p r a c t i c e  law. 

C l a r k  f i l e d  a n  answer  t o  t h e  c o m p l a i n t  a d m i t t i n g  p o r t i o n s  

t h e r e o f  and deny ing  o t h e r s ,  and deny ing  t h a t  he had engaged i n  

u n e t h i c a l  c o n d u c t .  A18-A20. The answer  i n c l u d e d  a s  a f f i r m a t i v e  

d e f e n s e s  (1) t h a t  t h e  Bar  f a i l e d  t o  s t a t e  a  c l a i m  and had f a i l e d  

t o  meet i ts  burden  of  p r o o f ;  ( 2 )  t h a t  t h e  p r o s e c u t i o n  of  t h e  

c o m p l a i n t  a g a i n s t  him by t h e  Bar  v i o l a t e d  t h e  F i r s t  Amendment; 

and ( 3 )  t h a t  t h e  Bar was c o l l a t e r a l l y  e s t o p p e d .  A21. 

The d i s c o v e r y  conduc ted  by t h e  Bar c o n s i s t e d  s o l e l y  of  a  

r e q u e s t  f o r  a d m i s s i o n s  d u p l i c a t i n g  t h e  a l l e g a t i o n s  of  t h e  

c o m p l a i n t ,  and R e s p o n d e n t ' s  r e s p o n s e  t h e r e t o .  A24-A29, A30-A36. 



Judge  John A. Miller of  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  i n  

and f o r  Broward County,  F l o r i d a  was a p p o i n t e d  by t h e  C o u r t  t o  a c t  

a s  r e f e r e e  on A p r i l  9 ,  1987. Judge  Miller was d i r e c t e d  t o  t r y  t h e  

m a t t e r  i n  Dade County ,  F l o r i d a  and t o  s u b m i t  h i s  r e p o r t  w i t h i n  

180 days .  

E i g h t  months l a t e r ,  a  b r i e f  h e a r i n g  was convened by Judge  

Miller i n  h i s  chambers  a t  F o r t  L a u d e r d a l e ,  F l o r i d a .  The Bar  

subpoeaned no w i t n e s s e s  t o  t e s t i f y  and i n t r o d u c e d  few documents  

i n  s u p p o r t  of  t h e  a l l e g a t i o n s  made i n  t h e  c o m p l a i n t .  

On J a n u a r y  9 ,  1988 ,  Judge  Miller i s s u e d  a  r e p o r t .  The 

f i n d i n g s  o f  f a c t  c o n t a i n e d  i n  t h e  r e p o r t  were c o p i e d  v i r t u a l l y  

v e r b a t i m  from t h e  c o m p l a i n t  f i l e d  by t h e  Ba r .  A 1 - A 4 ,  All-A15. 

Judge  Miller a l s o  c o p i e d  t h e  recommendat ions  a s  t o  g u i l t  from t h e  

p roposed  r e p o r t  p r e p a r e d  by t h e  Bar f o r  h i s  s i g n a t u r e .  A6. 

I n  imposing s a n c t i o n s  a g a i n s t  C l a r k ,  Judge  Miller l i k e n e d  

h i s  c o n s i d e r a t i o n  of  t h e  p r o c e e d i n g s  b r o u g h t  by t h e  Bar  t o  

f o o t b a l l  and hockey games o b s e r v e d  by t h e  J u d g e ,  c o n c l u d i n g  t h a t  

C l a r k  e r r e d  i n  "no t  knowing when t o  k e e p  o n e ' s  mouth shut . ' '  A9. 

To s u p p o r t  t h i s  view Judge  Miller a t t r i b u t e d  c e r t a i n  s t a t e m e n t s  

t o  C l a r k  and made s t a t e m e n t s  of  f a c t  n o t  r e f l e c t e d  i n  t h e  r e c o r d  

o r  o t h e r w i s e .  A6-A10. 

Judge  Miller a l s o  s t a t e d  t h i s  C o u r t  h e l d  t h a t  " t h e  F i r s t  

Amendment d o e s  n o t  b a r  d i s c i p l i n i n g  an a t t o r n e y  f o r  a c c u s a t i o n s  



a g a i n s t  t h e  j u d i c i a r y "  i n  r e s p o n s e  t o  i s s u e s  r a i s e d  d u r i n g  t h e  

p r o c e e d i n g s .  A7. 

J u d g e  Miller t h e n  f o u n d  t h a t  C l a r k  was n o t  u n f i t  t o  p r a c t i c e  

l a w ,  b u t  t h a t  h e  was " u n f i t "  b y  " v i r t u e  o f  h a v i n g  b e e n  f o u n d  t o  

h a v e  v i o l a t e d  D i s c i p l i n a r y  R u l e s  ( s i c )  1-102 ( A )  ( 6 )  ." A10. 

The r e p o r t  recommends t h a t  C l a r k  b e  p u b l i c a l l y  r e p r i m a n d e d  , 
a l t h o u g h  he  had a l r e a d y  b e e n  s u f f i c i e n t l y  r e p r i m a n d e d  b y  f o r m e r  

C h i e f  J u s t i c e  B u r g e r .  A9-A10. The r e p o r t  a l s o  recommends t h a t  

C l a r k  b e a r  o n e  h a l f  o f  t h e  c o s t s  o f  t h e  p r o c e e d i n g s .  A10. 

Whereupon,  t h e  i n s t a n t  p e t i t i o n  f o r  r e v i e w  o f  t h e  r e p o r t  was 

f i l e d  b y  t h e  R e s p o n d e n t .  No c r o s s  p e t i t i o n  was f i l e d  b y  t h e  B a r .  

SUMMARY OF THE ARGUMENT 

R e s p o n d e n t  h a s  d i v i d e d  t h e  a r g u m e n t  p o r t i o n  o f  t h i s  b r i e f  

i n t o  two p a r t s .  The f i r s t  p a r t  d e m o n s t r a t e s  t h a t  t h e  B a r  w h o l l y  

f a i l e d  t o  p r o d u c e  e v i d e n c e  s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  t h a t  

R e s p o n d e n t  v i o l a t e d  a n y  r u l e  o f  p r o f e s s i o n a l  e t h i c s ,  and t h a t  t h e  

r e p o r t  i t s e l f  c o n t a i n s  i n s u f f i c i e n t  f a c t u a l  f i n d i n g s  t o  s u p p o r t  

t h e  r e c o m m e n d a t i o n s  o f  t h e  R e f e r e e  t h a t  t h i s  C o u r t  impose  

s a n c t i o n s  a g a i n s t  R e s p o n d e n t .  

The s e c o n d  p a r t  o f  t h e  a r g u m e n t  s e c t i o n  a d v a n c e s  t h e  

p o s i t i o n  t h a t ,  i n  t h e  u n l i k e l y  e v e n t  t h a t  t h e  C o u r t  f i n d s  t h a t  



R e s p o n d e n t  h a s  v i o l a t e d  a  r u l e  o f  p r o f e s s i o n a l  e t h i c s ,  t h e n  u n d e r  

t h e  f a c t s  o f  t h i s  c a s e  t h e  r u l e  i n  q u e s t i o n  is v o i d  a s  r e p u g n a n t  

t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and m u s t  t h e r e f o r e  b e  d e c l a r e d  

u n c o n s t i t u t i o n a l  b y  t h i s  C o u r t .  

ARGUMENT 

T h e s e  p r o c e e d i n g s  p r e s e n t  i m p o r t a n t  i s s u e s  c o n c e r n i n g  t h e  

p r o p e r  r e l a t i o n s h i p  b e t w e e n  a t t o r n e y s  and  t h e  j u d i c i a r y .  L i k e  

a l l  g o v e r n m e n t  a g e n c i e s ,  t h e  c o u r t s  a r e  bound b y  t h e  p r i n c i p l e s  

c o n t a i n e d  i n  t h e  c o n s t i t u t i o n ,  p r i n c i p l e s  t h a t  r e s t r i c t  

g o v e r n m e n t  o f f i c i a l s ,  i n c l u d i n g  j u d g e s ,  f r o m  i m p o s i n g  s a n c t i o n s  

a g a i n s t  a n y  p e r s o n ,  i n c l u d i n g  a n  a t t o r n e y ,  f o r  t h e  e x e r c i s e  b y  

t h a t  a t t o r n e y  o f  r i g h t s  p r o t e c t e d  b y  t h e  F i r s t  Amendment. 

I n  t h e  i n s t a n t  c a s e  t h e  B a r  a s k s  t h i s  C o u r t  t o  impose  s u c h  

s a n c t i o n s  a g a i n s t  t h e  R e s p o n d e n t .  

The r u l e s  o f  p r o f e s s i o n a l  c o n d u c t ,  h o w e v e r ,  o b v i o u s l y  d o  n o t  

c o n t e m p l a t e  t h a t  t h e y  b e  a p p l i e d  i n  a  s i t u a t i o n  t h a t  would 

d i r e c t l y  i n f r i n g e  upon t h e  c o n s t i t u t i o n a l  r i g h t s  o f  a t t o r n e y s ,  o r  

t h a t  t h e y  would  o t h e r w i s e  b e  a p p l i e d  i n  s u c h  a  manner  a s  t o  

c o n t r a d i c t  t h e  c o n s t i t u t i o n  t h a t  e v e r y  a t t o r n e y  and j u d g e  is 

s w o r n  t o  u p h o l d .  

C o n s e q u e n t l y ,  t h e  p r i m a r y  c o n t e n t i o n  o f  R e s p o n d e n t  i n  t h e s e  



p r o c e e d i n g s  is t h a t  t h e  f a c t s  i n  t h i s  c a s e  s i m p l y  do n o t  s u p p o r t  

t h e  recommendation t h a t  he be d i s c i p l i n e d .  A c c o r d i n g l y ,  t h e  

r e p o r t  o f  t h e  R e f e r e e  must be r e j e c t e d  and t h e  m a t t e r  d i s m i s s e d .  

I, THE FINDINGS CONTAINED IN THE 

REFEREE'S REPORT ARE NOT SUBSTANTIATED 

A s  p r e v i o u s l y  s e t  f o r t h  i n  t h i s  b r i e f ,  t h e  p r o c e e d i n g s  

l e a d i n g  t o  t h e  r e p o r t  f i l e d  by t h e  R e f e r e e  were e x t r e m e l y  b r i e f  

and i n f o r m a l ,  conduc ted  a l m o s t  a s  a  n e c e s s a r y  f o r m a l i t y  t o  t h e  

i n e v i t a b l e  c o n c l u s i o n  e v e n t u a l l y  r e a c h e d  by t h e  R e f e r e e .  The 

r e p o r t  i t s e l f  c o n t a i n s  a s  f i n d i n g s  of f a c t  t h e  a l l e g a t i o n s  se t  

f o r t h  i n  t h e  c o m p l a i n t  f i l e d  by t h e  Bar c o p i e d  a l m o s t  v e r b a t i m ,  

many of which were c l e a r l y  e r r o n e o u s .  

By s i m p l y  copy ing  t h e  c o m p l a i n t  f i l e d  by t h e  Ba r ,  and t h e  

recommendat ions  a s  t o  g u i l t  p r e p a r e d  by t h e  Bar  f o r  h i s  

s i g n a t u r e ,  t h e  R e f e r e e  a b d i c a t e d  h i s  r e s p o n s i b i l i t y  t o  c o n d u c t  a  

t r u e  h e a r i n g ,  c a l c u l a t e d  t o  d e t e r m i n i n g  t h e  f a c t s  i n  i s s u e  f o r  

t h e  pu rpose  of r e a c h i n g  r e a s o n e d  c o n c l u s i o n s ,  The R e f e r e e  

imposed no bu rden  of p roo f  upon t h e  B a r ,  s i m p l y  t a k i n g  a s  t r u e  

f a c t s  and c o n c l u s i o n s  t h a t  a  s i m p l e  r e v i e w  of  t h e  r e c o r d  

r e f u t e s ,  

The r e s u l t  is a  r e p o r t  r i d d l e d  w i t h  f a c t u a l  f i n d i n g s  a t  

v a r i a n c e  w i t h  t h e  t r u t h ,  c o n c l u d i n g  w i t h  a  n e a r l y  i n c o h e r e n t  

a p p l i c a t i o n  of  t h e s e  f a c t s ,  and o t h e r s  n o t  e v i d e n c e d  i n  t h e  



r e c o r d ,  t o  t h e  R e f e r e e ' s  p e r s o n a l  p h i l o s o p h y  r e g a r d i n g  t h e  p r o p e r  

c o n d u c t  o f  a t h e l e t e s  d u r i n g  s p o r t i n g  e v e n t s .  

But  e v e n  g i v e n  t h e  e r r o n e o u s  f a c t u a l  d e t e r m i n a t i o n s  made by 

t h e  R e f e r e e ,  t h e  r e p o r t  f a i l s  t o  even  s e t  f o r t h  s p e c i f i c  f a c t u a l  

f i n d i n g s  n e c e s s a r y  t o  s u p p o r t  t h e  c o n c l u s i o n  t h a t  Respondent  

v i o l a t e d  any r u l e  o f  p r o f e s s i o n a l  c o n d u c t .  I n  s h o r t ,  t h e  R e f e r e e  

s i m p l y  f a i l e d  t o  e s t a b l i s h  any b a s i s  t o  d i s c i p l i n e  Respondent .  

A.  NO EVIDENCE S U P P O R T S  THE F I N D I N G S  

I N  THE REPORT REGARDING THE BURGER I N C I D E N T  

I n  t h e  s o - c a l l e d  Burge r  I n c i d e n t ,  C l a r k  is cha rged  w i t h  t h e  

v i o l a t i o n  o f  D i s c i p l i n a r y  Rule  7-102 ( A )  ( 2 ) ,  which p r o v i d e s  i n  

r e l e v a n t  p a r t  t h a t  a  lawyer  s h a l l  n o t :  

Knowingly advance  a  c l a i m  o r  d e f e n s e  t h a t  is 
unwar ran ted  under  e x i s t i n g  law, e x c e p t  t h a t  he may 
advance  s u c h  c l a i m  o r  d e f e n s e  i f  i t  c a n  be s u p p o r t e d  by 
good f a i t h  argument  f o r  a n  e x t e n s i o n ,  m o d i f i c a t i o n ,  o r  
r e v e r s a l  o f  e x i s t i n g  law. 

E t h i c a l  C o n s i d e r a t i o n  7-4 e x p l a i n s  t h i s  l i m i t  t o  t h e  

c o u n t e r v a i l i n g  r e q u i r e m e n t  t h a t  a  l awyer  z e a l o u s l y  r e p r e s e n t  a  

c l i e n t ,  by p o i n t i n g  o u t  t h a t  a  l a w y e r ' s  c o n d u c t  is p e r m i s s i b l e  i f  

t h e  p o s i t i o n  t a k e n  is  e i t h e r  s u p p o r t e d  by t h e  law, o r  is  

s u p p o r t a b l e  by a  good f a i t h  e x t e n s i o n ,  m o d i f i c a t i o n ,  o r  r e v e r s a l  

o f  t h e  law. 

The comments t o  t h e  new r u l e  4-3.1 f u r t h e r  e x p l a i n  t h e  

pu rpose  of  t h i s  r u l e  by n o t i n g  t h a t  t h e  law is n o t  a lways  c l e a r  



and is n e v e r  s t a t i c .  An a c t i o n  becomes f r i v o l o u s  when t h e  mot ive  

f o r  t a k i n g  t h e  a c t i o n  on t h e  p a r t  o f  t h e  c l i e n t  is p r i m a r i l y  t o  

h a r r a s s  o r  m a l i c i o u s l y  i n j u r e  a  p e r s o n  o r  i f  t h e  lawyer  is u n a b l e  

t o  s u p p o r t  t h e  a c t i o n  t a k e n  by a  good f a i t h  a rgument  f o r  a n  

e x t e n s i o n ,  m o d i f i c a t i o n  o r  r e v e r s a l  o f  e x i s i t i n g  law. 

The f i n d i n g s  c o n t a i n e d  i n  t h e  r e p o r t  o f  t h e  R e f e r e e  i n  

s u p p o r t  o f  t h e  c o n t e n t i o n  t h a t  C l a r k  advanced an  u n s u p p o r t a b l e  

p o s i t i o n  s t a t e  t h a t  Respondent  b r e a c h e d  t h e  code  of  e t h i c s  by (1) 

n o t  f i l i n g  t h e  p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  w i t h i n  t h i r t y  d a y s  

o f  t h e  o r d e r  a f f i r m i n g  t h e  r u l i n g  o f  t h e  c o u n t y  c o u r t ;  ( 2 )  

r e q u e s t i n g  t h e  D i s t r i c t  C o u r t  o f  Appeal  t o  r e c o n s i d e r  i t s  o r d e r  

o f  d i s m i s s a l ;  ( 3 )  f i l i n g  a  mot ion  t o  r e v i e w  t h e  o r d e r  a s s e s s i n g  

a t t o r n e y ' s  f e e s ;  and ( 4 )  f i l i n g  a n  a p p e a l  t o  t h e  Un i t ed  S t a t e s  

Supreme C o u r t .  

No where i n  t h e s e  f i n d i n g s  d o e s  Judge  Miller s p e c i f i c a l l y  

c o n c l u d e  t h a t  C l a r k  f i l e d  any o f  t h e s e  documents  knowing t h a t  t h e  

p o s i t i o n s  a s s e r t e d  were unfounded i n  t h e  law, o r ,  i n  f a c t ,  t h a t  

t h e s e  p o s i t i o n s  a r e  n o t  s u p p o r t e d  i n  t h e  law. No l e g a l  a rgumen t s  

o r  c i t a t i o n s  o f  a u t h o r i t y  were p r e s e n t e d  by t h e  Bar t o  r e f u t e  t h e  

p o s i t i o n s  a s s e r t e d  i n  t h e s e  documents ,  no r  do any such  r e f e r e n c e  

t o  a u t h o r i t y  a p p e a r  i n  t h e  R e f e r e e ' s  r e p o r t .  

To j u s t i f y  t h e  c o n c l u s i o n  t h a t  t h e  p o s i t i o n s  a s s e r t e d  were 

n o t  s u p p o r t a b l e  i n  t h e  law, t h u s  c a l l i n g  f o r  s a n c t i o n s  a g a i n s t  

Respondent ,  t h e  R e f e r e e  s i m p l y  s t a t e s  t h a t :  



C l e a r l y ,  i n  t h e  t r a f f i c  m a t t e r ,  Mr. C l a r k  j u s t  
d i d n ' t  make t h e  r u l e  book and r e g a r d l e s s  o f  how 
j u s t i f i e d  h e  t h o u g h t  h i s  p o s i t i o n  was ,  h e  was n e v e r  i n  
t h e  b a  1 lgame . 

A r e v i e w  o f  t h e  r e c o r d  r e v e a l s  t h a t  t h e  R e f e r e e ,  b y  c o p y i n g  

t h e  p r o p o s e d  r e p o r t  p r o f e r r e d  b y  t h e  B a r  a s  h i s  f i n d i n g s  o f  f a c t  

and r e c o m m e n d a t i o n s  a s  t o  g u i l t ,  f a i l e d  t o  e s t a b l i s h  t h e  v e r a c i t y  

o f  t h e s e  p r o p o s e d  f i n d i n g s  b y  s i m p l y  r e v i e w i n g  t h e  r e c o r d  b e f o r e  

c o n t a i n i n g  t h e s e  e r r o n e o u s  f i n d i n g s  i n  t h e  r e p o r t .  Upon a  r e v i e w  

o f  t h e  r e c o r d  t h i s  C o u r t  m u s t  c o n c l u d e  t h a t  t h e s e  f i n d i n g s  a r e  

u n s u b s t a n t i a t e d  b y  t h e  e v i d e n c e ,  and  t h e r e f o r e  m u s t  be  r e j e c t e d  . 

1. THE PETITION FOR CERTIORARI 

I n  t h e  p e t i t i o n  f o r  c e r t i o r a r i  f i l e d  i n  t h e  F i f t h  D i s t r i c t  

C o u r t  o f  A p p e a l  R e s p o n d e n t  h i m s e l f  r e c o g n i z e d  t h e  j u r i s d i c t i o n a l  

i s s u e  p o s e d  b y  t h e  f a c t  t h a t  t h e  p e t i t i o n  was n o t  f i l e d  w i t h i n  

t h i r t y  d a y s  o f  t h e  o r d e r  o f  t h e  l o w e r  C i r c u i t  C o u r t ,  and p r o v i d e d  

l e g a l  a r g u m e n t s  i n  s u p p o r t  o f  h i s  p o s i t i o n  t h a t  t h e  c o u r t  d i d  

h a v e  j u r i s d i c t i o n .  A f t e r  r e v i e w i n g  t h e  p e t i t i o n ,  i n c l u d i n g  t h e s e  

a r g u m e n t s ,  t h e  c o u r t  e n t e r e d  a n  o r d e r  t o  show c a u s e  why t h e  

p e t i t i o n  s h o u l d  n o t  b e  g r a n t e d .  

F l o r i d a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  9 .100 ( f )  p r o v i d e s  i n  

r e l e v a n t  p a r t  t h a t  upon t h e  f i l i n g  o f  s u c h  a  p e t i t i o n ,  t h e  c o u r t  

may i s s u e  a n  o r d e r  t o  show c a u s e  i f :  



t h e  p e t i t i o n  d e m o n s t r a t e s  a  p r e l i m i n a r y  b a s i s  f o r  
r e l i e f ,  a  d e p a r t u r e  from t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  
law, o r  t h a t  r ev i ew o f  f i n a l  agency  a c t i o n  would n o t  
p r o v i d e  an a d e q u a t e  remedy * * * .  

C l e a r l y  t h e  e n t r y  o f  t h e  o r d e r  t o  show c a u s e  by t h e  

a p p e l l a t e  c o u r t  p r e c l u d e s  t h e  c o n c l u s i o n  t h a t  Respondent  

p r e s e n t e d  a  p o s i t i o n  i n  f i l i n g  t h e  p e t i t i o n  t h a t  was unwar ran ted  

under  e x i s t i n g  law. Y e t  t h e  R e f e r e e  found f a u l t  w i t h  t h i s  

p o s i t i o n ,  w i t h o u t  r e f e r e n c e  t o  l e g a l  a u t h o r i t y  i n  s u p p o r t  of t h i s  

c r i t i c i sm nor  e v e n  a d d r e s s i n g  t h i s  p o i n t  r a i s e d  by C l a r k  i n  t h e  

p r o c e e d i n g s  below. 

2. THE REQUEST FOR RECONSIDERATION 

A s  s t a t e d  p r e v i o u s l y ,  t h e  a p p e l l a t e  c o u r t  d i s m i s s e d  t h e  

p e t i t i o n ,  w i t h o u t  a l l o w i n g  C l a r k  an o p p o r t u n i t y  t o  f i l e  h i s  r e p l y  

t o  t h e  answer  o f  t h e  S t a t e  t o  t h e  p e t i t i o n ,  p u r s u a n t  t o  F l o r i d a  

Rule of A p p e l l a t e  P r o c e d u r e  9.100 ( i ) .  The c o u r t  t h e n  s t r u c k  

C l a r k ' s  Motion f o r  Rehea r ing  a s  u n t i m e l y ,  computing t h e  t i m e  f o r  

f i l i n g  t h e  mot ion  a s  n o t  i n c l u d i n g  t h e  e x t r a  d a y s  p rov ided  under  

t h e  r u l e s  f o r  s e r v i c e  of  documents  by m a i l .  

Respondent  a d m i t t e d l y  re l i e d  upon t h e  f o l l o w i n g  language  of  

F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  9.420 ( d )  and 9.330 ( a ) ,  

r e s p e c t i v e l y :  

Whenever a  p a r t y  o r  c l e r k  is r e q u i r e d  o r  p e r m i t t e d  
t o  do  an a c t  w i t h i n  some p r e s c r i b e d  t i m e  a f t e r  s e r v i c e  
o f  a  document,  and t h e  document is s e r v e d  by m a i l ,  f i v e  
d a y s  s h a l l  be added t o  t h e  p r e s c r i b e d  p e r i o d .  

A mot ion  f o r  r e h e a r i n g  o r  f o r  c l a r i f i c a t i o n  of  



d e c i s i o n  may be f i l e d  w i t h i n  15  d a y s  of  an  o r d e r  o r  
w i t h i n  such  o t h e r  t i m e  s e t  by t h e  c o u r t .  

The e x p l i c i t  l anguage  o f  t h e s e  r u l e s  do n o t  r e v e a l  t h a t  

c o u r t s  have i n t e r p r e t e d  them t o  mean t h a t  t h e  a d d i t i o n a l  t i m e  

p r o v i d e d  t o  r e spond  t o  documents  s e r v e d  by m a i l  d o e s  n o t  a p p l y  t o  

a  mot ion  f o r  r e h e a r i n g .  N e v e r t h e l e s s ,  upon t h e  s t r i k i n g  o f  

C l a r k ' s  mo t ion ,  he t h e n  r e q u e s t e d  t h a t  t h e  C o u r t  r e c o n s i d e r  t h e  

o r d e r  of  d i s m i s s a l  upon i t s  own mot ion .  

I n  s u p p o r t  of  t h i s  r e q u e s t  C l a r k  c i t e d  t h e  c a s e  of  Rogers  

v .  S t a t e  Farm Mutual  Automobile  I n s u r a n c e  Company, 390 So.2d 138 

( 5 t h  DCA 1 9 8 0 ) ,  whe re in  t h e  same c o u r t ,  a f t e r  s t r i k i n g  a  mot ion  

f o r  r e h e a r i n g  a s  u n t i m e l y ,  d e t e r m i n e d  t o  r e c o n s i d e r  i ts  d e c i s i o n  

upon i t s  own mot ion .  

T h i s  C o u r t ,  t r e a t i n g  a  p e t i t i o n  f o r  w r i t  of  common law 

c e r t i o r a r i  f i l e d  by S t a t e  Farm a s  a  r e q u e s t  f o r  i s s u a n c e  o f  a  

w r i t  of  mandamus, found t h a t  t h e  a p p e l l a t e  c o u r t  l acked  

j u r i s d i c t i o n  t o  r e c a l l  t h e  mandate  i s s u e d  p u r s u a n t  t o  t h e  o r d e r  

v a c a t e d  by t h e  lower  c o u r t ,  because  t h e  r e c a l l  of  t h e  mandate was 

made a f t e r  t h e  term of  c o u r t  had a l r e a d y  e x p i r e d .  S t a t e  Farm 

Mutua l  Automobile  I n s u r a n c e  Company v .  J u d g e s  o f  t h e  F i f t h  

D i s t r i c t  C o u r t  of  Appea l ,  405 So.2d 980 ( F l a .  1 9 8 1 ) .  

No where i n  t h e  S t a t e  Farm o p i n i o n  d i d  t h i s  C o u r t  d i s a p p r o v e  

t h e  p r o c e d u r e  employed by t h e  lower c o u r t  i n  r e c o n s i d e r i n g  a  

judgment e n t e r e d  upon i t s  own mot ion .  S i n c e  by t h e  S t a t e ' s  own 



a d m i s s i o n  t h e  i s s u e  of  whe the r  t h e  a p p e l l a t e  c o u r t  had t h e  power 

t o  r e c a l l  a  mandate  was i r r e l e v a n t  b e c a u s e  no mandate  had i s s u e d ,  

C l a r k  was c e r t a i n l y  e n t i t l e d  t o  a r g u e  t h a t  t h e  a p p e l l a t e  c o u r t  

c o u l d  r e c o n s i d e r  t h e  o r d e r  d i s m i s s i n g  t h e  p e t i t i o n  f o r  w r i t  o f  

c e r t i o r a r i  on i t s  own mot ion .  

Again ,  t h e  R e f e r e e  i n  h i s  r e p o r t  f a i l e d  t o  a d d r e s s  t h i s  

a rgument  r a i s e d  by C l a r k  i n  r e s p o n s e  t o  t h e  a l l e g a t i o n  t h a t  he 

was n o t  e n t i t l e d  t o  r e q u e s t  a  r e c o n s i d e r a t i o n ,  o r  t o  r e l y  upon a  

c a s e  t h a t  was d i s a p p r o v e d  by t h i s  C o u r t  on g r o u n d s  n o t  r e l a t i n g  

t o  t h e  p r o p o s i t i o n  f o r  which t h a t  c a s e  was c i t e d .  The R e f e r e e  

m e r e l y  s t a t e s  t h a t  C l a r k  " s h o u l d  have a t  t h a t  p o i n t  c e a s e d  h i s  

e f f o r t s "  w i t h o u t  p r o v i d i n g  a u t h o r i t y  o r  r e a s o n i n g  showing t h a t  

t h e s e  e f f o r t s  were n o t  s u p p o r t e d  i n  t h e  law, o r  t h a t  t h e y  were 

made i n  bad f a i t h .  

3 .  THE MOTION TO REVIEW THE ORDER 

AWARDING ATTORNEY'S FEES 

I n  p a r a g r a p h  22  of t h e  R e f e r e e ' s  f i n d i n g s  of  f a c t ,  which is 

i d e n t i c a l  t o  t h e  same p a r a g r a p h  i n  t h e  B a r ' s  c o m p l a i n t ,  t h e  

r e f e r e e  c o n c l u d e s  t h a t  C l a r k  f i l e d  an u n t i m e l y  mot ion  w i t h  t h e  

D i s t r i c t  C o u r t  o f  Appeal  t o  r ev i ew t h e  o r d e r  a s s e s s i n g  a t t o r n e y ' s  

f e e s  a g a i n s t  him. A s  n o t e d  p r e v i o u s l y ,  a  s i m i l a r  argument  was 

made by t h e  S t a t e  b e f o r e  t h e  Un i t ed  S t a t e s  Supreme C o u r t .  

The a s s e s s m e n t  of  a t t o r n e y ' s  f e e s  i n  t h e  a p p e l l a t e  c o u r t s  is 



r e g u l a t e d  by F l o r i d a  Rule of  A p p e l l a t e  P r o c e d u r e  9.488, p a r t  ( c )  

o f  which p r o v i d e s  t h a t :  

Review o f  o r d e r s  r e n d e r e d  p u r s u a n t  t o  t h i s  r u l e  
s h a l l  be by mot ion  f i l e d  i n  t h e  c o u r t  w i t h i n  30 d a y s  o f  
r e n d i t i o n .  

By t h e  R e f e r e e ' s  own f i n d i n g s ,  t h e  mo t ion  f o r  r ev i ew of  t h e  

award of  a t t o r n e y ' s  f e e s  was f i l e d  on August  23,  1985,  less t h a n  

t h i r t y  d a y s  a f t e r  t h e  c o u r t ' s  J u l y  25, 1985 o r d e r .  I n  f a c t ,  

u n l i k e  t h e  mo t ion  f o r  r e h e a r i n g ,  t h e  mo t ion  f o r  r ev i ew of  t h e  f e e  

award was d e n i e d  by t h e  a p p e l l a t e  c o u r t  on t h e  mer i t s ,  a s  opposed 

t o  h a v i n g  been  s t r u c k  a s  u n t i m e l y .  

Upon r e c e i p t  o f  t h i s  o r d e r ,  C l a r k  con f i rmed  t h a t  t h i s  C o u r t  

l a c k e d  j u r i s d i c t i o n  t o  r e v i e w  t h e  o r d e r ,  i n  a n t i c i p a t i o n  o f  a  

s u b s e q u e n t  a p p e a l  where he would be o b l i g e d  t o  show t h a t  t h a t  

o r d e r  was e n t e r e d  by t h e  h i g h e s t  c o u r t  i n  which a  d e c i s i o n  c o u l d  

be had.  The r e a s o n  r e f e r e n c e  t o  t h i s  c o r r e s p o n d e n c e  is c o n t a i n e d  

i n  t h e  r e p o r t ,  o t h e r  t h a n  t h e  f a c t  t h a t  t h e  R e f e r e e  s i m p l y  c o p i e d  

i t  from t h e  c o m p l a i n t  f i l e d  by t h e  Ba r ,  is n o t  r e a d i l y  a p p a r e n t .  

The f i n d i n g  by t h e  R e f e r e e  on t h i s  i s s u e  is y e t  a n o t h e r  

example o f  an  e r r o n e o u s  f a c t  c o n t a i n e d  i n  t h e  r e p o r t  c o p i e d  from 

a l l e g a t i o n s  made by t h e  Bar  w i t h o u t  f a c t u a l  o r  l e g a l  s u p p o r t .  

Both t h e  Bar and t h e  r e f e r e e  s i m p l y  d e c l i n e d  t o  c o n s u l t  t h e  r u l e s  

o f  p r o c e d u r e  i n  making t h e s e  f a l s e  a l l e g a t i o n s ,  t h u s  t h e m s e l v e s  

commi t t i ng  t h e  v e r y  a c t s  f o r  which t h e y  seek  t o  d i s c i p l i n e  C l a r k .  



4. THE APPEAL TO THE SUPRE= COURT 

The most  e g r e g i o u s  e r r o r  commit ted by t h e  R e f e r e e  i n  h i s  

r e p o r t  is  c o n t a i n e d  i n  p a r a g r a p h  27 of  t h e  f i n d i n g s  of  f a c t ,  

c o p i e d  from t h e  same p a r a g r a p h  of  t h e  B a r ' s  c o m p l a i n t .  I n  t h a t  

f i n d i n g  Judge  Miller c l a i m s  t h a t :  

on o r  a b o u t  A p r i l  28,  1986 t h e  U n i t e d  S t a t e s  
Supreme C o u r t  d e n i e d  such  a p p e a l  a s  b e i n g  " s o  u t t e r l y  
f r i v o l o u s  a s  t o  n o t  w a r r a n t  any f u r t h e r  d i s c u s s i o n " .  

I n  f a c t ,  t h e  Un i t ed  S t a t e s  Supreme C o u r t  i s s u e d  a  memorandum 

d e c i s i o n  d i s p o s i n g  of t h i s  a p p e a l  t h a t  r e a d s  a s  f o l l o w s :  

The a p p e a l  is d i s m i s s e d  f o r  want  of  j u r i s d i c t i o n .  
T r e a t i n g  t h e  p a p e r s  whereon t h e  a p p e a l  was t a k e n  a s  a  
p e t i t i o n  f o r  w r i t  of  c e r t i o r a r i ,  c e r t i o r a r i  is d e n i e d .  

A s  p o i n t e d  o u t  by Respondent  below,  t h e  Un i t ed  S t a t e s  

Supreme C o u r t  d i d  n o t  f i n d  t h e  a p p e a l  " s o  u t t e r l y  f r i v o l o u s  a s  t o  

w a r r a n t  any f u r t h e r  d i s c u s s i o n . "  T h a t  s t a t e m e n t  was made by 

former  C h i e f  J u s t i c e  Burger  i n  a n  o p i n i o n  s o  u n p e r s u a s i v e  t h a t  

n o t  a  s i n g l e  J u s t i c e  c o n c u r r e d  w i t h  i t .  

I n d e e d ,  t h e  r u l i n g  by t h e  Supreme C o u r t ,  a s  c o n t r a s t e d  w i t h  

t h e  o p i n i o n  f i l e d  by t h e  former  C h i e f  J u s t i c e ,  is b i n d i n g  

p r e c e d e n t  upon t h i s  C o u r t  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  a p p e a l  

t a k e n  by C l a r k  was n o t  f r i v o l o u s .  

I n  a  per c u r i a m  o p i n i o n ,  t h e  Supreme C o u r t  e x p l a i n e d  t h e  

d i f f e r e n c e  between t h e  d i s m i s s a l  o f  an  a p p e a l  f o r  want  of  

j u r i s d i c t i o n ,  a s  i n  t h e  i n s t a n t  c a s e ,  and t h e  d i s m i s s a l  o f  a n  



a p p e a l  f o r  w a n t  o f  a  s u b s t a n t i a l  f e d e r a l  q u e s t i o n .  Hopfman v .  

C o n n o l l y ,  1 0 5  S . C t .  2106 ( 1 9 8 5 ) .  The Hopfmann c a s e  makes  c l e a r  

t h a t  t h e  Supreme C o u r t  i n  d i s m i s s i n g  C l a r k ' s  a p p e a l  d i d  n o t  f i n d  

t h a t  t h e  p o s i t i o n  a s s e r t e d  i n  t h e  a p p e a l  d i d  n o t  p r e s e n t  a  

s u b s t a n t i a l  f e d e r a l  q u e s t i o n .  

The o r d e r  o f  t h e  Supreme C o u r t  d o e s  i n d i c a t e ,  h o w e v e r ,  t h a t  

t h e  C o u r t  a s  a  w h o l e  r e j e c t e d  t h e  o p i n i o n  o f  f o r m e r  C h i e f  J u s t i c e  

B u r g e r ,  a s  none o f  t h e  o t h e r  J u s t i c e s  j o i n e d  i n  t h a t  o p i n i o n .  

I n  U n i t e d  S t a t e s  v .  K r a s ,  93  S .Ct .  6 3 1 ,  637 ( 1 9 7 3 ) ,  t h e  

C o u r t  r e l i e d  f o r  i t s  d e c i s i o n ,  i n  p a r t ,  on d i s s e n t s  t o  t h e  d e n i a l  

o f  c e r t i o r a r i  b y  J u s t i c e  D o u g l a s  i n  p r e v i o u s  c a s e s ,  and t h e  

f a i l u r e  o f  J u s t i c e  H a r l a n  t o  j o i n  i n  t h o s e  d i s s e n t s  a s  a n  

i n d i c a t i o n  o f  t h e  C o u r t ' s  " a t t i t u d e "  on  t h e  i s s u e  a t  h a n d .  So 

t o o ,  i n  t h e  i n s t a n t  c a s e ,  t h e  Supreme C o u r t ' s  r e j e c t i o n  o f  t h e  

o p i n i o n  f i l e d  b y  t h e  f o r m e r  C h i e f  J u s t i c e  is i n d i c a t i v e  o f  t h e  

o p i n i o n ' s  l a c k  o f  m e r i t ,  i f  n o t  b i n d i n g  p r e c e d e n t  on t h i s  C o u r t .  

I n  f i n d i n g  t o  t h e  c o n t r a r y  t h a t  t h e  s e p e r a t e  o p i n i o n  o f  

f o r m e r  C h i e f  J u s t i c e  B u r g e r  was i n  f a c t  t h e  o p i n i o n  o f  t h e  

Supreme C o u r t ,  t h e  r e p o r t  o f  t h e  R e f e r e e  is c l e a r l y  i n  e r r o r .  I n  

a d d i t i o n ,  l i k e  f o r m e r  C h i e f  J u s t i c e  B u r g e r ,  n e i t h e r  t h e  Bar  n o r  

J u d g e  Miller s u p p l i e d  a n y  a u t h o r i t y  o r  r e a s o n i n g  t o  r e f u t e  t h e  

v a l i d i t y  o f  t h e  i s s u e s  r a i s e d  i n  C l a r k ' s  a p p e a l ,  n o r  d i d  t h e  

R e f e r e e  f i n d  t h a t  t h e s e  i s s u e s  l a c k e d  merit. 



Although  Respondent  a d m i t t e d l y  h a s  n o t  found a  c a s e  w i t h  t h e  

i d e n t i c a l  f a c t s  i n v o l v e d  i n  h i s  a p p e a l ,  t h e  i d e a  t h a t  a  c o u r t  o f  

law may n o t  u n r e a s o n a b l y  r e s t r i c t  a  p e r s o n ' s  a c c e s s  t o  t h e  c o u r t s  

is n o t  n o v e l .  See, ~ o d d i e  v .  C o n n e c t i c u t ,  401 U.S. 220 ( 1 9 7 1 ) .  

S i m i l a r l y ,  t h e  c o n c e p t  t h a t  a t t o r n e y ' s  f e e s  may n o t  be a s s e s s e d  

a g a i n s t  a n  a t t o r n e y  o r  a  p a r t y  w i t h o u t  due p r o c e s s  o f  law is n o t  

o u t r a g e o u s .  Roadway E x p r e s s ,  I n c .  v .  P i p e r ,  447 U.S. 752,  

766-767 ( 1 9 8 0 ) .  

T h e r e f o r e ,  t h e  f a c t  t h a t  Respondent  t ook  t h i s  p o s i t i o n  is a t  

l e a s t  p e r m i s s i b l e  under  t h e  e t h i c s  code  a s  an  a rgument  f o r  t h e  

e x t e n s i o n  of  e x i s t i n g  law. C e r t a i n l y  t h e r e  h a s  been no showing 

t h a t  Respondent  knowingly  t ook  t h i s  p o s i t i o n ,  o r  any  o t h e r  

p o s i t i o n ,  d u r i n g  t h e  a p p e a l  t h a t  was unwar ran t ed  o r  t h a t  was 

t a k e n  i n  bad f a i t h .  

B. NO EVIDENCE SUPPORTS THE FINDINGS 

IN THE REPORT REGARDING THE BARAD COMPLAINT 

The Bar h a s  c h a r g e d  Respondent  i n  t h e  s o - c a l l e d  Barad 

Compla in t  w i t h  v i o l a t i n g  D i s c i p l i n a r y  Rule  8-102 ( B ) ,  which 

p r o v i d e s  t h a t :  

A l awyer  s h a l l  n o t  knowingly  make a  f a l s e  
a c c u s a t i o n  a g a i n s t  a  judge  o r  o t h e r  a d j  u d i c a t o r y  
o f f i c e r .  

The E t h i c a l  C o n s i d e r a t i o n s  u n d e r l y i n g  t h i s  r u l e  a s  w e l l  a s  



t h e  r e v i s e d  r u l e  4 -8 .2 (a )  make c l e a r  t h a t  a t t o r n e y s  a r e  t h e  

p r i m a r y  s o u r c e  o f  i n f o r m a t i o n  a v a i l a b l e  t o  t h e  p u b l i c  a s  t o  t h e  

i n t e g r i t y  and f i t n e s s  of j udges  and o t h e r  o f f i c i a l s .  A t  t h e  same 

t i m e ,  a t t o r n e y s  a r e  n o t  a u t h o r i z e d  t o  p u r p o s e f u l l y  make f a l s e  

a c c u s a t i o n s  a g a i n s t  t h e s e  o f f i c i a l s .  

To s u p p o r t  t h i s  a l l e g a t i o n  of  m i s c o n d u c t  t h e  Bar  and R e f e r e e  

s t a t e  t h a t  C l a r k  made a l l e g a t i o n s  c o n t a i n e d  i n  a  c o m p l a i n t  and i n  

a  h e a r i n g  b e f o r e  a  Un i t ed  S t a t e s  D i s t r i c t  C o u r t  t h a t  Judge  Barad  

had v i o l a t e d  t h e  RICO A c t .  N e i t h e r  t h e  Bar nor  t h e  R e f e r e e  have 

s o u g h t  t o  d i s c i p l i n e  C l a r k  f o r  t h e  a l l e g a t i o n s  a l s o  c o n t a i n e d  i n  

t h e  c o m p l a i n t  t h a t  t h e  Judge  had v i o l a t e d  t h e  c i v i l  r i g h t s  of  

Mrs. Mer le ,  no r  have t h e y  a t t e m p t e d  t o  show t h a t  Judge  Barad ,  i n  
a -  

f a c t ,  d i d  n o t  v i o l a t e  Mrs. Merle's c i v i l  r i g h t s .  

I ndeed ,  no e v i d e n c e  was p r e s e n t e d ,  and no f a c t u a l  f i n d i n g  

was made i n  t h e  r e p o r t  t h a t  Judge  Barad d i d  n o t  v i o l a t e  t h e  R I C O  

A c t ,  o r  t h a t  t h e  s p e c i f i c  f a c t s  r e l i e d  upon t o  b a s e  t h e  c l a i m  of 

l i a b i l i t y  were u n t r u e ,  much less t h a t  C l a r k  f i l e d  t h e  c o m p l a i n t  

knowing t h a t  t h e  a l l e g a t i o n s  were u n t r u e .  

D e s p i t e  t h i s  comple te  absence  of  e v i d e n t i a r y  s u p p o r t  o r  

f a c t u a l  d e t e r m i n a t i o n s  t h e  R e f e r e e  s i m p l y  s t a t e s  t h a t :  

A lawyer  c a n ' t  h i d e  beh ind  a  bad p l e a d i n g s  ( s i c )  
by s a y i n g  "I d i d  i t  t h a t  way because  t h a t  is what my 
c l i e n t  t o l d  m e . "  

The r e c o r d ,  however,  is b a r r e n  of  any e v i d e n t i a r y  s u p p o r t  



t h a t  C l a r k  s imply  r e l i e d  upon t h e  r e p r e s e n t a t i o n s  of  h i s  c l i e n t ,  

o r  t h a t  C l a r k  f a i l e d  t o  i n v e s t i g a t e  f a c t s  i n  t h e  p r e p a r a t i o n  of 

t h e  c o m p l a i n t ,  f i l e d  p u r s u a n t  t o  an o r d e r  of  a  Uni ted  S t a t e s  

D i s t r i c t  C o u r t  Judge ,  by i n t e r v i e w i n g  w i t n e s s e s  and by h i s  own 

p e r s o n a l  o b s e r v a t i o n s .  

N o n e t h e l e s s ,  t h e  R e f e r e e ,  f o r  example ,  c h i d e s  C l a r k  f o r  

r e l y i n g  upon t h e  t e s t i m o n y  of  h i s  c l i e n t  and o t h e r s  w i t n e s s i n g  

Judge Barad e n g a g i n g  i n  e x  p a r t e  communicat ions w i t h  oppos ing  

c o u n s e l  p r i o r  t o  h e a r i n g s  on t h e  f o r e c l o s u r e  a c t i o n ,  because  t h e  

w i t n e s s e s  c o u l d  n o t  h e a r  t h e  c o n t e n t  o f  t h o s e  c o n v e r s a t i o n s .  

Presumably,  t h e  R e f e r e e  by h i s  r e p o r t  h a s  i n d i c a t e d  h i s  a p p r o v a l  

of  s u c h  i n a p p r o p r i a t e  e x  p a r t e  communicat ions.  
I -  

The R e f e r e e  a l s o  c h a r a c t e r i z e s  C l a r k ' s  a c t i o n s  a s  based  upon 

t h e  mere a s sumpt ion  t h a t  " ' t h e  judge  must  be i n  c a h o o t s  w i t h  t h e  

p r e v a i l i n g  p a r t y  because  I  l o s t .  ' " More s u r p r i s i n g l y ,  Judge  

M i l l e r  s t a t e s  t h a t  t h e r e  h a s  been no showing i n  t h e  p r o c e e d i n g s  

below t h a t  any "wrongful  o r d e r s "  were r e v e r s e d  a t  t h e  a p p e l l a t e  

l e v e l ,  when he c o u l d  have e a s i l y  v e r i f i e d  t h e  f a c t s  t o  t h e  

c o n t r a r y  by s i m p l y  r e a d i n g  c a s e s  i n  t h e  S o u t h e r n  R e p o r t e r  

r e f e r r e d  t o  by t h e  Respondent .  

Again,  a s  w i t h  t h e  c h a r g e s  f i l e d  a g a i n s t  C l a r k  in  t h e  Burger  

I n c i d e n t ,  t h e  R e f e r e e  s imply  took  t h e  a l l e g a t i o n s  of  t h e  Bar a s  

s e t  f o r t h  i n  i t s  c o m p l a i n t  a t  f a c e  v a l u e ,  w i t h o u t  r e g a r d  t o  any 

e v i d e n t i a r y  s u p p o r t  f o r  t h e s e  a l l e g a t i o n s .  



By c o n t r a s t  t o  t h e s e  p r o c e e d i n g s ,  i n  Iowa S t a t e  Bar v. 

Horak, 292 N.W.2d. 129 (Iowa 1 9 8 0 ) ,  t h e  Judge  c r i t i c i z e d  by t h e  

o f f e n d i n g  a t t o r n e y  a p p e a r e d  a t  t h e  h e a r i n g  and d e n i e d  any 

wrongdoing. I n  a d d i t i o n ,  t h e  a t t o r n e y  d i d  n o t  con tend  t h a t  t h e r e  

was any f a c t u a l  b a s i s  f o r  t h e  a l l e g a t i o n s  made a g a i n s t  t h e  Judge ,  

and none was p r e s e n t e d  i n  t h e  r e c o r d .  

C l e a r l y  t h e  Bar must  be r e q u i r e d  t o  come fo rward  w i t h  some 

e v i d e n c e  t o  s u p p o r t  t h e  a l l e g a t i o n s  t h a t  C l a r k  knowingly made a  

f a l s e  a l l e g a t i o n  t h a t  Judge  Barad v i o l a t e d  t h e  RICO A c t ,  and t h e  

R e f e r e e  m u s t  b a s e  h i s  recommendation f o r  s a n c t i o n s  upon some 

f i n d i n g  of  f a c t  t o  t h a t  e f f e c t .  A c c o r d i n g l y ,  t h e  recommendat ions  

o f  t h e  R e f e r e e  a s  t h e  t h e  Barad m a t t e r  mus t  a l s o  be r e j e c t e d .  

C, NO EVIDENCE SUPPORTS THE FINDINGS 

IN THE REPORT REGARDING RESPONDENT'S 

FITNESS TO PRACTICE LAW 

F i n a l l y ,  t h e  R e f e r e e  found t h a t  i n  b o t h  m a t t e r s  f o r  which 

t h e  Bar  s e e k s  s a n c t i o n s  C l a r k  engaged i n  c o n d u c t  a d v e r s e l y  

r e f l e c t i n g  on h i s  f i t n e s s  t o  p r a c t i c e  law i n  v i o l a t i o n  of  

D i s c i p l i n a r y  Rule 1-102 ( A )  ( 6 )  . 

The n o t e  t o  t h i s  r u l e  s t a t e s  t h a t  a  l a w y e r ' s  r e s p o n s i b i l i t y  

i n  s o c i e t y  is t o  a c t  a s  a  s h i e l d  i n  d e f e n s e  of  r i g h t  and t o  ward 

o f f  wrong. I n  e s s e n c e ,  t h i s  ru le  r e q u i r e s  t h a t  a l l  a t t o r n e y s  

m a i n t a i n  t h e  h i g h e s t  d e g r e e  of  m o r a l i t y  t r a d i t i o n a l l y  e x p e c t e d  o f  



members of t h i s  p r o f e s s i o n .  

Once a g a i n ,  no e v i d e n c e  was p r e s e n t e d  i n  t h e  p r o c e e d i n g s  

below, no r  was any  f i n d i n g  made t h a t  Respondent  h a s  a c t e d  

m a l i c i o u s l y ,  c a r e l e s s l y  o r  w i t h  a  d i s r e g a r d  f o r  p r o f e s s i o n a l  

e t h i c s .  No s p e c i f i c  r a t i o n a l e  was advanced by t h e  R e f e r e e  i n  

s u p p o r t  of  t h e  c o n c l u s i o n  t h a t  C l a r k  a c t e d  i n  s u c h  a  manner a s  t o  

r e f l e c t  a d v e r s e l y  on h i s  f i t n e s s  t o  p r a c t i c e  law. 

The R e f e r e e  h i m s e l f  s t a t e s  i n  h i s  r e p o r t  t h a t  he "does  n o t  

f i n d  M r .  C l a r k  t o  be u n f i t  t o  p r a c t i c e  law" a l t h o u g h  he t h e n  

s t a t e s  t h a t  C l a r k  is u n f i t  because  he had been found t o  have 

v i o l a t e d  D i s c i p l i n a r y  Rule  1-102 ( A )  ( 6 )  . 

S i n c e  t h e  r e c o r d  f a i l s  t o  s u p p o r t  t h i s  c o n c l u s i o n ,  t h e  C o u r t  

mus t ,  a s  w i t h  t h e  o t h e r  c h a r g e s  made a g a i n s t  C l a r k ,  r e j e c t  t h e  

f i n d i n g  t h a t  C l a r k  h a s  v i o l a t e d  t h i s  r u l e  of conduc t .  

11. IMPOSITION OF SANCTIONS WOULD 

VIOLATE THE FIRST AMENDMENT 

A s  more f u l l y  s e t  f o r t h  i n  t h e  p r e c e d i n g  s e c t i o n s  of t h i s  

b r i e f ,  t h e  f a c t s  of t h i s  c a s e  do n o t  s u p p o r t  t h e  c o n c l u s i o n  t h a t  

C l a r k  h a s  v i o l a t e d  t h e  Code of  P r o f e s s i o n a l  R e s p o n s i b i l i t y .  I f ,  

however ,  t h i s  C o u r t  d e t e r m i n e s  t h a t  under  t h e s e  f a c t s  C l a r k  h a s  

v i o l a t e d  t h e  code and s h o u l d  be s a n c t i o n e d ,  t h e n  t h o s e  p r o v i s i o n s  



of  t h e  code  r e l i e d  upon a r e  i n v a l i d  a s  r e p u g n a n t  t o  t h e  

C o n s t i t u t i o n  and laws of  t h e  Un i t ed  S t a t e s .  

I n  b o t h  a l l e g a t i o n s  a g a i n s t  C l a r k ,  t h e  Bar c l e a r l y  s e e k s  

s a n c t i o n s  based  upon t h e  c o n t e n t  o f  words spoken  o r  w r i t t e n  by 

C l a r k .  The Bar i n  t h e  Burge r  I n c i d e n t  o b j e c t s  t o  a rgumen t s  

advanced by C l a r k  d u r i n g  t h e  c o u r s e  o f  a p p e a l  p r o c e e d i n g s .  

S i m i l a r l y ,  t h e  Bar s e e k s  s a n c t i o n s  f o r  t h e  mere s t a t e m e n t  made by 

C l a r k  t h a t  a  judge  was l i a b l e  under  a  f e d e r a l  s t a t u t e .  

A d d i t i o n a l l y ,  i n  b o t h  m a t t e r s  t h e  Bar r e q u e s t s  t h i s  C o u r t  t o  

s a n c t i o n  C l a r k  m e r e l y  f o r  f i l i n g  p a p e r s  o r  o t h e r w i s e  s e e k i n g  

r e l i e f  i n  a  c o u r t  of  law, because  t h e  Bar d i s a g r e e s  w i t h  t h e  

v a l i d i t y  o f  C l a r k ' s  a s s e r t i o n  t o  a  l e g a l  b a s i s  f o r  t h e  r e q u e s t e d  

r e l i e f  a l t h o u g h ,  o f  c o u r s e ,  t h e  Bar p r o v i d e s  no a rgument  o r  

c i t a t i o n  t o  a u t h o r i t y  t o  r e f u t e  t h o s e  a s s e r t i o n s .  Such 

r e s t r i c t i o n s  c l e a r l y  v i o l a t e  t h e  c o n s t i t u t i o n a l  r i g h t  t o  p e t i t i o n  

t h e  government  f o r  r e d r e s s  of  g r i e v a n c e s .  

I n  n e i t h e r  i n s t a n c e  h a s  t h e  Bar shown t h a t  t h e  s a n c t i o n s  i t  

s e e k s  t o  impose a g a i n s t  Respondent  f o r  t h e  exercise of  t h e s e  

fundamen ta l  r i g h t s  f u r t h e r s  a  c o m p e l l i n g  s t a t e  i n t e r e s t .  

The r e p o r t  of  t h e  R e f e r e e  a t t e m p t s  t o  d e a l  w i t h  t h e s e  i s s u e s  

somewhat, c i t i n g  The F l o r i d a  Bar v. Shimek, 284 So.2d 686 ( F l a .  

1 9 7 3 )  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  F i r s t  Amendment d o e s  n o t  b a r  

d i s c i p l i n i n g  an a t t o r n e y  f o r  a c c u s a t i o n s  a g a i n s t  t h e  j u d i c i a r y .  



Such a  b r o a d  s t a t e m e n t  however  d o e s  n o t  c o m p o r t  w i t h  t h e  law on 

t h i s  s u b j e c t .  

I n  G a r r i s o n  v .  L o u s i a n a ,  8 5  S .Ct .  209 ( 1 9 6 4 ) ,  m o d i f i e d  i n  

C u r t i s  P u b l i s h i n g  Co. v .  B u t t s ,  87  S . C t .  1 9 7 5  ( 1 9 6 7 ) ,  a n  

a t t o r n e y  was c o n v i c t e d  o f  making t h e  f o l l o w i n g  s t a t e m e n t  a b o u t  

t h e  e n t i r e  b e n c h  o f  a  c o u r t  s i t t i n g  i n  N e w  O r l e a n s :  

The j u d g e s  h a v e  now made i t  e l o q u e n t l y  c l e a r  where  
t h e i r  s y m p a t h i e s  l i e  i n  r e g a r d  t o  a g g r e s s i v e  v i c e  
i n v e s t i a g t i o n s  . . . T h i s  r a i s e s  i n t e r e s t i n g  q u e s t i o n s  
a b o u t  t h e  r a c k e t e e r  i n f l u e n c e s  on o u r  e i g h t  
v a c a t i o n - m i n d e d  j u d g e s .  

The Supreme C o u r t  r e v e r s e d ,  f i n d i n g  t h a t  e v e n  i f  t h e  

s t a t e m e n t  was f a l s e ,  t h e  C o n s t i t u t i o n  r e q u i r e s  a  f i n d i n g  t h a t  t h e  

a t t o r n e y  knew t h e  s t a t e m e n t  was f a l s e  o r  made t h e  s t a t e m e n t  w i t h  

r e c k l e s s  d i s r e g a r d  f o r  i ts  t r u t h  o r  f a l s i t y .  

I n  t h e  i n s t a n t  c a s e  no e v i d e n c e  was p r e s e n t e d ,  n o r  d i d  t h e  

R e f e r e e  f i n d  t h a t  a n y  o f  C l a r k ' s  s t a t e m e n t s  were f a l s e ,  much less 

t h a t  h e  knew t h e y  were f a l s e  o r  made t h e  s t a t e m e n t s  w i t h  r e c k l e s s  

d i s r e g a r d  f o r  t h e  t r u t h .  The R e f e r e e ' s  a t t e m p t  t o  d i s t i n g u i s h  

G a r r i s o n  is w h o l l y  i n a d e q u a t e  g i v e n  t h e  s t r i c t  s c r u t i n y  t o  s u c h  

a n  a t t e m p t  by  t h e  S t a t e  t o  r e s t r a i n  f r e e d o m  o f  s p e e c h .  

F i n a l l y ,  w i t h  r e g a r d  t o  t h e  a l l e g a t i o n  t h a t  t h e  s t a t e m e n t s  

made by R e s p o n d e n t  r e f l e c t  a d v e r s e l y  on h i s  f i t n e s s  t o  p r a c t i c e  

l aw,  i f  a p p l i e d  t o  t h e  i n s t a n t  p r o c e e d i n g s ,  t h e  r u l e  is c l e a r l y  

o v e r b r o a d  a s  w e 1 1  a s  v o i d  f o r  v a g u e n e s s ,  i n  t h a t  i t  may b e  



a p p l i e d  t o  p r o t e c t e d  s p e e c h .  

A c c o r d i n g l y ,  i n  t h e  u n l i k e l y  e v e n t  t h a t  t h e  C o u r t  c o n c l u d e s  

t h a t  C l a r k  h a s  v i o l a t e d  t h e  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y ,  

Respondent  r e s p e c t f u l l y  s u g g e s t s  t h a t  s u c h  r u l e  is v o i d  a s  

r e p u g n a n t  t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n ,  and mus t  t h e r e f o r e  

be d e c l a r e d  u n c o n s t i t u t i o n a l .  

CONCLUSION 

A f t e r  a  c a r e f u l  r e v i e w  of  t h e  e v i d e n c e  and r e c o r d  h e r e i n ,  

t h e  C o u r t  m u s t  come t o  t h e  c o n c l u s i o n  t h a t  Respondent  h a s  

commit ted no v i o l a t i o n  of  t h e  r u l e s  o f  e t h i c s .  The R e f e r e e  i n  

h i s  r e p o r t  ba sed  h i s  f i n d i n g s  o f  f a c t  w i t h o u t  r e g a r d  t o  

e v i d e n t i a r y  s u p p o r t  f o r  t h o s e  f i n d i n g s ,  which f i n d i n g s  t h e m s e l v e s  

f a i l  t o  s u p p o r t  t h e  c o n c l u s i o n s  r e a c h e d  by t h e  R e f e r e e .  

I n  t h e  u n l i k e l y  e v e n t  t h a t  t h e  C o u r t  f i n d s  a  v i o l a t i o n  of 

t h e  code  of  e t h i c s  under  t h e  f a c t s  o f  t h i s  c a s e ,  t h e n  any s u c h  

s p e c i f i c  p r o v i s i o n  is i n v a l i d  a s  r e p u g n a n t  t o  t h e  C o n s t i t u t i o n  

and laws  o f  t h e  U n i t e d  S t a t e s .  A c c o r d i n g l y ,  t h e  C o u r t  m u s t  

d e c l a r e  any  s u c h  p r o v i s i o n  u n c o n s t i t u t i o n a l .  



CERTIFICATE OF SERVICE 

I  DO HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of  t h e  

f o r e g o i n g  was c a u s e d  t o  be s e r v e d  by m a i l  t h i s  8 t h  day  o f  A p r i l ,  

1988 ,  upon M s .  ~ a n d i  L a z a r u s ,  E s q u i r e ,  c /o  Kevin Tyman, E s q u i r e ,  

A s s i s t a n t  S t a f f  Counse l  f o r  The F l o r i d a  B a r ,  The F l o r i d a  B a r ,  4 4 4  

B r i c k e l l  Avenue, 211 R i v e r g a t e  o r i d a  33131. 

P o s t  O f f i c e  Box 53-1131 
Miami S h o r e s ,  F l o r i d a  33153-1131 
(305 )  757 - 8515 


