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ARGUMENT 

I n  t h i s  p e t i t i o n  f o r  r e v i e w  of a  r e p o r t  by t h e  R e f e r e e  i n  a  

d i s c i p l i n a r y  m a t t e r ,  Respondent  p r e s e n t s  a  two p a r t  a rgument  i n  

s u p p o r t  o f  h i s  r e q u e s t  t h a t  t h e  C o u r t  r e jec t  t h e  f i n d i n g s  and 

recommendat ions  c o n t a i n e d  i n  t h e  r e p o r t  and d i s m i s s  t h e  c o m p l a i n t  

b r o u g h t  a g a i n s t  him by t h e  F l o r i d a  Bar .  The f i r s t  p a r t  p r o v i d e s  a  

d e t a i l e d  a n a l y s i s  o f  why t h e  f i n d i n g s  of  f a c t  a r e  u n s u p p o r t e d  by 

t h e  e v i d e n c e ,  and why t h e s e  f i n d i n g s  a r e  i n s u f f i c i e n t  t o  s u p p o r t  

t h e  recommendat ions  of  t h e  R e f e r e e  t h a t  t h i s  C o u r t  impose 

s a n c t i o n s  a g a i n s t  Respondent .  

The s econd  p a r t  o f  R e s p o n d e n t ' s  a rgument  is t h a t ,  i n  t h e  

u n l i k e l y  e v e n t  Respondent  is found t o  have v i o l a t e d  a  r u l e  o f  

p r o f e s s i o n a l  e t h i c s  unde r  t h e  f a c t s  i n  t h i s  c a s e ,  t h e n  t h e  r u l e  

i n  q u e s t i o n  is vo id  a s  r e p u g n a n t  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  and mus t  t h e r e f o r e  be d e c l a r e d  u n c o n s t i t u t i o n a l  by 

t h i s  C o u r t .  

I n  answer  t o  t h e s e  a rgumen t s ,  t h e  B a r ,  a f t e r  f i r s t  t a k i n g  

e x c e p t i o n  t o  t h e  s t a t e m e n t  of f a c t s  c o n t a i n e d  i n  t h e  I n i t i a l  

B r i e f ,  c h a r a c t e r i z e s  ~ e s p o n d e n t ' s  p e t i t i o n  a s  a  r e q u e s t  t h a t  t h i s  

C o u r t  c o n d u c t  a  " t r i a l  de  novo" of  t h e  a l l e g a t i o n s  made a g a i n s t  

him, and t h e n  i n  c o n c l u s o r y  f a s h i o n  a r g u e s  t h a t  t h e  a l l e g a t i o n s  

a r e  s u p p o r t e d  i n  t h e  r e c o r d .  

The Bar t h e n  a r g u e s  t h a t  t h e  F i r s t  Amendment d o e s  n o t  p r e c l u d e  



d i s c i p l i n a r y  measures  imposed upon an a t t o r n e y  f o r  c r i t i c i s m  of 

t h e  j u d i c i a r y ,  and ,  i n  t h e  a l t e r n a t i v e ,  t h a t  r e s p o n d e n t  h a s  

somehow waived h i s  F i r s t  Amendment r i g h t s .  

Respondent  a d d r e s s e s  e a c h  of  t h e s e  a rguments  i n  t u r n .  

I .  THE STATEMENT O F  THE FACTS 

A t  page one of t h e  Answer B r i e f ,  t h e  Bar t a k e s  e x c e p t i o n  t o  "a 

l a r g e  p a r t "  of  t h e  s t a t e m e n t  of t h e  f a c t s  c o n t a i n e d  i n  t h e  

I n i t i a l  B r i e f  by making t h e  sweeping s t a t e m e n t  t h a t  t h e  " r e c o r d  

d o e s  n o t  r e f l e c t  t h e  e x i s t e n c e  of  some of t h e s e  f a c t s  and o t h e r  

p o r t i o n s  a r e  a r g u m e n t a t i v e . "  The s o l e  example o f f e r e d  by t h e  Bar 

t o  s u p p o r t  t h i s  c o n t e n t i o n  a l l e g e s  t h a t  on page 14 of  

R e s p o n d e n t ' s  I n i t i a l  B r i e f :  

Respondent  s u g g e s t s  t h a t  a  h e a r i n g  was conduc ted  " a s  
a  n e c e s s a r y  f o r m a l i t y  t o  t h e  i n e v i t a b l e  c o n c l u s i o n  
r eached  by t h e  Refe ree  ." T h i s  s t a t e m e n t  i n f e r s  one of  
two e x p l a n a t i o n s .  E i t h e r  t h e  R e f e r e e  is b i a s e d  o r  t h a t  
t h e  Refe ree  and Bar had some "ar rangement" .  Such a  
remark is t y p i c a l  of  R e s p o n d e n t ' s  a b i l i t y  t o  a c c u s e  
w i t h o u t  any b a s i s  i n  f a c t .  F u r t h e r ,  such  type  of  
b e h a v i o r  is p r e c i s e l y  t h e  type  of  b e h a v i o r  which caused  
Respondent  t o  be d i s c i p l i n e d  i n  t h e  f i r s t  p l a c e .  
Answer B r i e f  a t  1, n. 1. 

An e x a m i n a t i o n  of  page 14 o f  t h e  I n i t i a l  B r i e f ,  however,  

r e v e a l s  t h a t  t h e  q u o t e d  e x c e r p t  b i t t e r l y  a t t a c k e d  by t h e  Bar a s  

"a rgumen ta t ive"  a p p e a r s  under  t h e  argument  p o r t i o n  of  

R e s p o n d e n t ' s  b r i e f  and is c l e a r l y  i d e n t i f i e d  a s  such .  

S u r e l y  i f  Respondent  were t o  make a  s i m i l a r  f a l s e  and 

i r r e s p o n s i b l e  a s s e r t i o n  a s  t h a t  made by c o u n s e l  f o r  t h e  Bar i n  a  



b r i e f  f i l e d  b e f o r e  t h i s  C o u r t ,  d i s t o r t i n g  e x c e r p t s  of  q u o t e d  

m a t e r i a l  t a k e n  o u t  of c o n t e x t ,  an i n f e r e n c e  would be drawn t h a t  

he  h a s ,  i n d e e d ,  f a i l e d  t o  make p r o p e r  r e f e r e n c e  t o  s u p p o r t i n g  

e v i d e n c e  o r  a u t h o r i t y  i n  making s t a t e m e n t s  o r  f i l i n g  p a p e r s  t h a t  

f i n d  t h e i r  way i n t o  t h e  p u b l i c  r e c o r d .  

To t h e  c o n t r a r y ,  t h e  s t a t e m e n t  of  f a c t s  a p p e a r i n g  i n  t h e  

I n i t i a l  B r i e f  is amply s u p p o r t e d  by r e f e r e n c e s  t o  t h e  r e c o r d  i n  

t h e s e  p r o c e e d i n g s .  Respondent  a t  page 2 of h i s  b r i e f  even  t a k e s  

c a r e  t o  p o i n t  o u t  t h a t  t h e  r e f e r e n c e s  a r e  p r i m a r i l y  t o  documents  

making up t h e  r e c o r d  i n  t h e  two c a s e s  f o r  which t h e  Bar s e e k s  t o  

impose s a n c t i o n s ,  s i n c e  t h e  Bar f a i l e d  t o  subpoena  a  s i n g l e  

w i t n e s s  t o  s u p p o r t  t h e  a l l e g a t i o n s  made a g a i n s t  him. 

By c o n t r a s t ,  a  r e v i e w  of  t h e  Answer B r i e f  f i l e d  by c o u n s e l  f o r  

t h e  Bar r e v e a l s  t h a t  n o t  a  s i n g l e  r e f e r e n c e  t o  t h e  r e c o r d  is made 

anywhere i n  s u p p o r t  of s t a t e m e n t s  c o n t a i n e d  t h e r e i n  o r  o t h e r w i s e ,  

i n c l u d i n g  q u o t e d  m a t e r i a l .  The B a r ,  by f i l i n g  a  b r i e f  

u n s u b s t a n i a t e d  by r e c o r d  r e f e r e n c e s  and a t  v a r i a n c e  w i t h  t h e  

F l o r i d a  R u l e s  of  A p p e l l a t e  P r o c e d u r e ,  h a s  i t s e l f  engaged i n  t h e  

t y p e  o f  c o n d u c t  which i t  a c c u s e s  Respondent  o f  commi t t i ng .  

I n  a d d i t i o n ,  i n s t e a d  o f  r e l a t i n g  t h e  e v e n t s  t h a t  t r a n s p i r e d  

below, a s  is n o r m a l l y  e x p e c t e d  o f  a p p e l l a t e  p r a c t i o n e r s ,  t h e  B a r ,  

i n s t e a d  of  s e t t i n g  f o r t h  a  p r o p e r  s t a t e m e n t  of  t h e  f a c t s ,  a g a i n  

m e r e l y  r e p r i n t s  t h e  f i n d i n g s  o f  f a c t  of  t h e  R e f e r e e  a s  i t s  

s t a t e m e n t  of  t h e  f a c t s ,  which i n  t u r n  was c o p i e d  a l m o s t  v e r b a t i m  



f rom t h e  Compla in t  f i l e d  by t h e  Bar .  

The f a c t  t h a t  t h e  Bar is e i t h e r  u n a b l e  o r  u n w i l l i n g  t o  r e f e r  t o  

s p e c i f i c  e v i d e n c e  t o  s u p p o r t  t h e s e  f i n d i n g s  i n  i ts  b r i e f  s e r v e s  

t o  r e i n f o r c e  t h e  c o n c l u s i o n ,  made by Respondent  i n  h i s  I n i t i a l  

B r i e f ,  t h a t  t h e  Bar h a s  f a i l e d  t o  p r e s e n t  s u f f i c i e n t  e v i d e n c e  t o  

s u p p o r t  t h e  f i n d i n g s  o f  f a c t  c o n t a i n e d  i n  t h e  r e p o r t ,  and t h a t  

t h e  R e f e r e e ,  d i d ,  i n d e e d ,  a b d i c a t e  h i s  r e s p o n s i b i l i t i e s  t o  

c o n d u c t  a  f u l l  and f a i r  h e a r i n g  of  t h i s  m a t t e r .  

11. THE FINDINGS OF THE REPORT 
ARE CLEARLY ERRONEOUS 

The p r i n c i p l e  argument  o f  t h e  Bar a p p e a r s  t o  be t h a t  t h i s  C o u r t  

is w i t h o u t  power t o  " r e e v a l u a t e "  t h e  f i n d i n g s  of  f a c t  made by t h e  

k R e f e r e e ,  Answer b r i e f  a t  9 ,  o r  t o  d i s t u r b  t h e  c o n c l u s i o n s  made by 

t h e  R e f e r e e  t h a t  were presumably  based  upon t h o s e  f i n d i n g s .  I n  

d o i n g  s o ,  t h e  Bar l i k e n s  R e s p o n d e n t ' s  p e t i t i o n  f o r  r e v i e w  a s  a  

r e q u e s t  f o r  a  " t r i a l  d e  novo." 

Y e t  t h e  Bar d o e s  concede ,  however,  t h a t  f i n d i n g s  of  a  r e f e r e e  

t h a t  a r e  c l e a r l y  e r r o n e o u s ,  o r  l a c k i n g  i n  e v i d e n t i a r y  s u p p o r t ,  

may be r e j e c t e d  by t h i s  C o u r t .  Answer b r i e f  a t  9 ,  c i t i n g  The 

F l o r i d a  Bar v. Golden ,  502 So.2d 891,  892  la. 1 9 8 7 ) ;  The 

F l o r i d a  Bar v. Hooper,  507 So.2d 1078,  1079 ( F l a .  1 9 8 7 ) .  T h i s  is 

p r e c i s e l y  t h e  i s s u e  r a i s e d  by Respondent  i n  t h e s e  r e v i e w  

p r o c e e d i n g s ,  a  p o i n t  which t h e  Bar s t e a d f a s t l y  r e f u s e s  t o  even  

a t t e m p t  t o  r e f u t e  i n  its b r i e f .  



A c l o s e  e x a m i n a t i o n  of  t h e  r e c o r d  r e v e a l s  t h a t  t h e  R e f e r e e ,  i n  

s i m p l y  copy ing  t h e  a l l e g a t i o n s  made by t h e  Bar w i t h o u t  

e v i d e n t i a r y  s u p p o r t ,  a b d i c a t e d  h i s  r e s p o n s i b i l i t y  t o  c o n d u c t  a  

t r u e  h e a r i n g ,  d e s p i t e  t h e  B a r ' s  a s s e r t i o n ,  unsuppor t ed  i n  t h e  

r e p o r t  i t s e l f  o r  t h e  r e c o r d ,  t h a t  t h e  R e f e r e e ,  i n  copy ing  t h e  

B a r ' s  a l l e g a t i o n s  a l m o s t  v e r b a t i m ,  "found t h a t  t h e  Bar had m e t  

i ts burden  of  p r o o f . "  Answer B r i e f  a t  10 .  

The t r u t h  o f  t h e  m a t t e r  is t h a t  t h e r e  is no e v i d e n c e  t o  s u p p o r t  

t h e  f i n d i n g s  of  t h e  r e p o r t ,  f i n d i n g s  t h a t  t h e m s e l v e s  do n o t  

s u p p o r t  t h e  c o n c l u s i o n  t h a t  Respondent  b reached  t h e  r u l e s  of  

p r o f e s s i o n a l  c o n d u c t .  

A. THE BURGER INCIDENT 

I n  a t t e m p t i n g  t o  j u s t i f y  t h e  f i n d i n g s  of t h e  R e f e r e e  r e g a r d i n g  

t h e  s o - c a l l e d  Burger  I n c i d e n t ,  t h e  Bar d e c l i n e s  t o  p r o v i d e  a  

s h r e d  of a n a l y s i s  o r  l e g a l  a u t h o r i t y  t o  r e f u t e  t h e  d e t a i l e d  

argument  advanced by Respondent  a s  t o  t h e  p r o p r i e t y  of e a c h  s t e p  

of  t h e  p r o c e e d i n g s  t a k e n  i n  t h a t  c a s e .  

I n  p l a c e  of  r ea soned  a n a l y s i s ,  t h e  Bar s i m p l y  r e l i e s  upon t h e  

" b l i s t e r i n g  o p i n i o n "  of  former  Ch ie f  J u s t i c e  B u r g e r ,  which was 

found s o  u t t e r l y  u n p e r s u a s i v e  by t h e  o t h e r  J u s t i c e s  of t h e  Un i t ed  

S t a t e s  Supreme C o u r t ,  t h a t  n o t  a  s i n g l e  member of  t h e  C o u r t  

j o i n e d  i n  h i s  e x t r e m e l y  d e g o r a t o r y  and unseemly o p i n i o n .  

Al though t h e  Bar i n  i t s  b r i e f  d o e s  a d m i t  t h a t  t h i s  o p i n i o n  was 



n o t  j o i n e d  b y  t h e  o t h e r  members o f  t h e  U.S. Supreme C o u r t ,  Answer 

B r i e f  a t  1 0 ,  n.2, t h e  B a r ,  w h i l e  c a s t i g a t i n g  R e s p o n d e n t  f o r  

s u p p o s e d l y  b e i n g  u n a b l e  t o  f o l l o w  a p p e l l a t e  p r o c e d u r e s ,  s t i l l  

c a n n o t  d i s t i n g u i s h  b e t w e e n  t h e  o p i n i o n  r e n d e r e d  by t h e  f o r m e r  

C h i e f  J u s t i c e  and  t h e  o p i n i o n  o f  t h e  C o u r t .  

T h u s ,  a t  p a g e  12  o f  i t s  Answer b r i e f ,  t h e  Bar  makes  t h e  f a l s e  

s t a t e m e n t  t h a t  " [ e l  a c h  a r g u m e n t ,  t h a t  t h e  R e s p o n d e n t  h a s  r a i s e d  

r e g a r d i n g  t h e  s t e p s  t h a t  h e  t o o k  * * * h a s  a l r e a d y  b e e n  r e j e c t e d ,  

n o t  o n l y  by t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l s  b u t  a l s o  by t h e  

Supreme C o u r t  o f  t h e  U n i t e d  S t a t e s . "  

A s  a l r e a d y  p o i n t e d  o u t  by  R e s p o n d e n t  i n  h i s  I n i t i a l  B r i e f ,  t h e  

U n i t e d  S t a t e s  Supreme C o u r t  r u l e d  t h a t  h i s  a p p e a l  b e  d i s m i s s e d ,  

and  t r e a t i n g  t h e  p a p e r s  upon w h i c h  h e  s o u g h t  a p p e a l  a s  a  p e t i t i o n  

f o r  c e r t i o r a r i ,  t h a t  c e r t i o a r i  b e  d e n i e d .  Y e t ,  t h e  f i n d i n g  o f  

t h e  R e f e r e e ,  c o p i e d  f r o m  t h e  B a r ' s  C o m p l a i n t  and r e p r i n t e d  a g a i n  

a t  p a g e  4 o f  t h e  Answer B r i e f ,  f a l s e l y  s t a t e s :  

27.  T h a t  on o r  a b o u t  A p r i l  28 ,  1986  t h e  U n i t e d  S t a t e s  
Supreme C o u r t  d e n i e d  s u c h  a p p e a l  a s  b e i n g  " s o  u t t e r l y  
f r i v o l o u s  a s  t o  n o t  w a r r a n t  a n y  f u r t h e r  d i s c u s s i o n . "  

Not  o n l y  is t h i s  " f i n d i n g  o f  f a c t "  c l e a r l y  f a l s e  a s  t o  w h a t  t h e  

Supreme C o u r t ,  a s  o p p o s e d  t o  r e t i r e d  C h i e f  J u s t i c e  B u r g e r ,  r u l e d  

i n  t h i s  c a s e ,  t h e  B a r ,  b y  f a i l i n g  i n  i ts  b r i e f  t o  e v e n  a d d r e s s  

R e s p o n d e n t ' s  a r g u m e n t  t h a t  t h e  l e g a l  e f f e c t  o f  t h e  r u l i n g  i n  t h a t  

c a s e  is t o  p r e c l u d e  a  f i n d i n g  a s  a  m a t t e r  o f  l aw t h a t  t h e  a p p e a l  

was f r i v o l o u s ,  a p p a r e n t l y  c o n c e d e s  t h e  i s s u e .  



I n  a d d i t i o n ,  r a t h e r  t h a n  a t t e m p t i n g  t o  p r o v i d e  any  l e g a l  

a u t h o r i t y  w h a t s o e v e r  i n  r e s p o n s e  t o  t h a t  p r o v i d e d  by Respondent  

i n  s u p p o r t  o f  h i s  a c t i o n s ,  o r  t o  show upon what  a u t h o r i t y ,  

r e a s o n i n g  o r  e v i d e n c e  t h e  R e f e r e e  r e l i e d  i n  f i n d i n g  t h e s e  e f f o r t s  

imprope r ,  c o u n s e l  f o r  t h e  Bar m e r e l y  makes t h e  c o n c l u s o r y  

s t a t e m e n t  t h a t :  

R e s p o n d e n t ' s  i n a b i l i t y  t o  f o l l o w  p r o c e d u r a l  r u l e s  a r e  
s u b s t a n t i a t e d  i n  C h i e f  J u s t i c e   urger's o p i n i o n  where 
t h e  C h i e f  J u s t i c e  c a r e f u l l y  s e t  f o r t h  t h e  lower  c o u r t  
p r o c e d u r e s .  * * * Thus,  t h e  R e f e r e e  had ample 
e v i d e n t i a r y  s u p p o r t  * * *. Answer B r i e f  a t  11-12. 

A c l o s e  s c r u t i n y  of  t h e  o p i n i o n  f i l e d  by fo rmer  C h i e f  J u s t i c e  

B u r g e r ,  however ,  a s  compared w i t h  t h e  r e c o r d  of  t h e  p r o c e e d i n g s  

i n  t h a t  c a s e  i n t r o d u c e d  i n t o  e v i d e n c e  by Respondent ,  r e v e a l s  t h a t  

t h e  o p i n i o n  d e s c r i b e s  t h e  p r o c e e d i n g s  i n  a  l i g h t  mos t  f a v o r a b l e  

t o  t h e  S t a t e ,  e v e n  a d o p t i n g  r e a s o n i n g  advanced  by t h e  government  

t h a t  is c l e a r l y  c o n t r a r y  t o  F l o r i d a  law. 

Fo r  example ,  t h e  o p i n i o n  s t a t e s  t h a t  a t t o r n e y ' s  f e e s  were 

a s s e s s e d  a g a i n s t  Respondent  " p u r s u a n t  t o  F l o r i d a  Rule  of  

A p p e l l a t e  P r o c e d u r e  9.400 ( b )  ", a s  opposed t o  F l o r i d a  S t a t u t e  

s e c t i o n  57.105, a n  a rgument  advanced  by t h e  S t a t e .  S e e ,  C l a r k  v. 

F l o r i d a ,  106 S . C t .  1784 ,  1785-1786, I n i t i a l  B r i e f  a t  5. The 

commit tee  n o t e s  t o  t h e  1977 r e v i s i o n s  t o  t h e  r u l e ,  however ,  makes 

c l e a r  t h a t  a  p a r t y  s e e k i n g  f e e s  must  r e l y  upon s u b s t a n t i v e  law, 

n o t  t h e  r u l e  i t s e l f .  

A l s o ,  i n  c r i t i c i z i n g  Respondent  f o r  c i t i n g  a  c a s e  t h a t  had been  



r e v e r s e d ,  t h e  fo rmer  C h i e f  J u s t i c e ,  l i k e  b o t h  t h e  Bar and t h e  

R e f e r e e  below, a p p a r e n t l y  d i d  n o t  even  b o t h e r  t o  r e a d  t h e  

d e c i s i o n s  a t  i s s u e  t o  d e t e r m i n e  t h e  p r o p o s i t i o n  f o r  which t h e y  

were r e l i e d  upon by t h e  Respondent ,  a  p r o p o s i t i o n  t h a t  was n o t  

d i s a p p r o v e d  when t h i s  C o u r t  v a c a t e d  t h e  judgment of  t h e  lower  

c o u r t .  See, I n i t i a l  B r i e f  a t  19-20. 

But  most  i m p o r t a n t l y ,  no where i n  t h e  o p i n i o n  f i l e d  by former  

C h i e f  J u s t i c e  B u r g e r ,  t h e  R e f e r e e ' s  r e p o r t ,  o r  i n  any  p a p e r  f i l e d  

by  t h e  B a r ,  i n c l u d i n g  i ts  Answer B r i e f ,  d o e s  a  s i n g l e  c i t a t i o n  of 

a u t h o r i t y  o r  even  l e g a l  a n a l y s i s  a p p e a r  i n  r e s p o n s e  t o  t h e  l e g a l  

i s s u e  p r e s e n t e d  by Respondent  i n  t h e  a p p e a l  t o  t h e  Un i t ed  S t a t e s  

Supreme C o u r t .  

B. THE BARAD COMPLAINT 

To s u p p o r t  d i s c i p l i n a r y  measu res  a g a i n s t  Respondent  f o r  t h e  

mere f i l i n g  of  a  c o m p l a i n t  i n  a  c i v i l  a c t i o n  naming a  judge a s  a  

d e f e n d a n t  p u r s u a n t  t o  an o r d e r  e n t e r e d  by t h e  Un i t ed  S t a t e s  

D i s t r i c t  C o u r t  f o r  t h e  S o u t h e r n  D i s t r i c t  of  F l o r i d a ,  t h e  B a r ,  

a g a i n  w i t h o u t  a  s i n g l e ,  s o l i t a r y  r e f e r e n c e  t o  any  e v i d e n c e  

w h a t s o e v e r ,  s i m p l y  makes t h e  c o n c l u s o r y  s t a t e m e n t  t h a t :  

I t  is t h e  F l o r i d a  B a r ' s  c o n t e n t i o n  t h a t  t h e  
Respondent  had no s u b s t a n t i a t i o n  wha t soeve r  f o r  h i s  
a l l e g a t i o n s  a g a i n s t  Judge Barad and t h e  commission of  
R I C O  v i o l a t i o n s .  Answer B r i e f  a t  1 4 .  

A s  p o i n t e d  o u t  i n  R e s p o n d e n t ' s  I n i t i a l  B r i e f ,  a t  page 26-27, 

t h e  Bar f a i l e d  t o  come fo rward  w i t h  any e v i d e n c e  t o  p rove  t h a t  



t h e  s t a t e m e n t s  made b y  R e s p o n d e n t  were u n t r u e .  The B a r  e v e n  

f a i l e d  t o  p r e s e n t  t e s t i m o n y  f r o m  J u d g e  B a r a d  h i m s e l f  d e n y i n g  t h a t  

h e  had v i o l a t e d  t h e  R I C O  A c t ,  o r  had  c o m m i t t e d  t h e  f a c t s  s e t  

f o r t h  i n  t h e  c o m p l a i n t  f i l e d  b y  R e s p o n d e n t ,  f a c t s  t h a t  i n  many 

i n s t a n c e s  a r e  a  m a t t e r  o f  p u b l i c  r e c o r d .  

I n  p l a c e  o f  a r g u m e n t  i n  r e s p o n s e  t o  t h i s  g l a r i n g  e v i d e n t i a r y  

s h o r t c o m i n g ,  t h e  Bar  m e r e l y  q u o t e s  t h e  r e p o r t  f i l e d  b y  t h e  

R e f e r e e  a t  l e n g t h ,  c o n c l u d i n g  t h a t  R e s p o n d e n t  a d m i t t e d  t h a t  " p a r t  

o f  t h e  a l l e g a t i o n s  i n  s a i d  c o m p l a i n t  r e l i e d  ( s i c )  upon a  c e r t a i n  

e x - p a r t e  c o n v e r s a t i o n  b e t w e e n  J u d g e  B a r a d  and  t h e  o p p o s i n g  

c o u n s e l . "  Answer B r i e f  a t  1 4 .  

C o u n s e l  f o r  t h e  B a r  t h e n  c l a i m s ,  f a l s e l y ,  t h a t  R e s p o n d e n t  

r e l i e d  upon h i s  c l i e n t ' s  r e c i t a l  o f  t h e  c o n t e n t  o f  t h i s  

c o n v e r s a t i o n ,  which  s h e  o b v i o u s l y  c o u l d  n o t  h a v e  d o n e  s i n c e  s h e  

d i d  n o t  h e a r  t h e  c o n v e r s a t i o n .  A s  w i t h  t h e  o t h e r  a s s e r t i o n s  made 

b y  c o u n s e l  f o r  t h e  B a r  i n  i ts  Answer B r i e f ,  no  r e c o r d  r e f e r e n c e  

is  made t o  s u p p o r t  t h i s  m i s c h a r a c t e r i z a t i o n  o f  t h e  f a c t s .  

The r e c o r d  i n  t h i s  d i s c i p l i n a r y  p r o c e e d i n g  d o e s ,  h o w e v e r ,  l e a d  

t o  t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  t h e  R e f e r e e  imposed no b u r d e n  

o f  p r o o f  upon t h e  B a r  t o  s u b s t a n t i a t e  i ts  a l l e g a t i o n s  c o n t a i n e d  

i n  t h e  c o m p l a i n t  f i l e d  a g a i n s t  R e s p o n d e n t .  

The o n l y  d i f f e r e n c e  R e s p o n d e n t  h a s  b e e n  a b l e  t o  d i s c e r n  b e t w e e n  

t h e  f i n d i n g s  o f  f a c t  and t h e  C o m p l a i n t  is t h a t  i n  p r e p a r i n g  t h e  

f i n d i n g s  f o r  t h e  R e f e r e e ' s  s i g n a t u r e  t h e  B a r  i n e x p l i c a b l y  



ommit ted t h a t  p o r t i o n  of  p a r a g r a p h  34 of t h e  Compla in t  r e f e r r i n g  

t o  Judge  Barad I s  "demeanor" and h i s  " e x h i b i t i o n  of  h o s t i l i t y  

t o w a r d s  R e s p o n d e n t ' s  c l i e n t . "  Compare, A15 w i t h  Answer B r i e f  a t  

5 ,  p a r a g r a p h  "33. 'I 

Bu t  p e r h a p s  t h e  mos t  t e l l i n g  weakness  of t h e  Bar i n  t h i s  m a t t e r  

i s  t h a t  i n  p r e p a r i n g  t h e  f i n d i n g s  of f a c t  f o r  t h e  R e f e r e e  t o  

s i g n ,  c o u n s e l  f o r  t h e  Bar d i d  n o t  e v e n  b o t h e r  t o  i n c l u d e  a  

s p e c i f i c  f i n d i n g  t h a t  t h e  s t a t e m e n t s  made by Respondent  were 

f a l s e ,  much less t h a t  Respondent  knew t h e y  were f a l s e  o r  made t h e  

s t a t e m e n t s  w i t h  r e c k l e s s  d i s r e g a r d  f o r  t h e  t r u t h .  No where  i n  

t h e  Answer B r i e f  d o e s  c o u n s e l  f o r  t h e  Bar a t t e m p t  t o  r e f u t e  t h i s  

c r u c i a l  i s s u e  r a i s e d  i n  R e s p o n d e n t ' s  I n i t i a l  B r i e f .  

C. RESPONDENT'S FITNESS TO PRACTICE LAW 

R e s p o n d e n t ' s  b r i e f  a l s o  a r g u e s  t h a t  t h e  Bar f a i l e d  t o  p r o v i d e  

any e v i d e n c e  t o  s u p p o r t  t h e  c o n c l u s i o n  t h a t  h i s  c o n d u c t  r e f l e c t s  

a d v e r s e l y  on h i s  f i t n e s s  t o  p r a c t i c e  law, and t h a t  t h e  r e p o r t  

c o n t a i n s  no f i n d i n g  t h a t  Respondent  a c t e d  m a l i c i o u s l y ,  

c a r e l e s s l y ,  o r  w i t h  a  d i s r e g r a d  f o r  p r o f e s s i o n a l  e t h i c s .  I n i t i a l  

B r i e f  a t  27-28. 

Respondent  a l s o  p o i n t s  o u t  t h e  i n h e r e n t  c o n t r a d i c t i o n  of  t h e  

r e p o r t  i n  t h a t  a l t h o u g h  t h e  R e f e r e e  found Respondent  n o t  t o  be 

u n f i t ,  he  was deemed u n f i t  because  he  was found t o  have v i o l a t e d  

D i s c i p l i n a r y  Rule  1-1B2 ( A )  ( 6 ) .  



No argument  is made by t h e  Bar i n  i t s  Answer B r i e f  i n  r e p l y  t o  

t h e s e  p o i n t s  r a i s e d  by Respondent .  A c c o r d i n g l y ,  Respondent  

p resumes  t h a t  i t  c o n c e d e s  t h e  i s s u e .  

111. THE IMPOSITION OF SANCTIONS 
WOULD V I O L A T E  THE FIRST AMENDMENT 

F i n a l l y ,  t h e  Bar a t t e m p t s  t o  r e f u t e  R e s p o n d e n t ' s  a rgument  t h a t ,  

i n  t h e  u n l i k e l y  e v e n t  t h e  C o u r t  f i n d s  he  h a s  v i o l a t e d  a r u l e  o f  

e t h i c s  under  t h e  f a c t s  o f  t h i s  c a s e ,  t h e n  t h a t  r u l e  is c l e a r l y  

r e p u g n a n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and must  be  d e c l a r e d  

u n c o n s t i t u t i o n a l  by  t h i s  C o u r t .  

Counse l  f o r  t h e  Bar a r g u e s  t h a t  t h i s  C o u r t  may, and h a s  i n  t h e  

p a s t ,  d i s c i p l i n e d  a t t o r n e y s  f o r  making c r i t i c a l  s t a t e m e n t s  o f  t h e  

j u d i c i a r y ,  and ,  p r e sumab ly ,  may now d i s c i p l i n e  Respondent  f o r  t h e  

mere s t a t e m e n t  t h a t  a  judge  was l i a b l e  unde r  a  f e d e r a l  s t a t u t e .  

The B a r ,  by f a i l i n g  t o  r e spond  t o  R e s p o n d e n t ' s  a d d i t i o n a l  

a rgument  t h a t  t h e  i m p o s i t i o n  of s a n c t i o n s  would a l s o  v i o l a t e  t h e  

r i g h t  t o  p e t i t i o n  t h e  government  f o r  r e d r e s s  o f  g r i e v a n c e s ,  and 

t h a t  t h e  p l e a d i n g s  f i l e d  i n  t h e  Burge r  I n c i d e n t  a r e  p r o t e c t e d  

s p e e c h ,  a p p a r e n t l y  c o n c e d e s  t h e s e  i s s u e s .  

The Bar d o e s  n o t  a r g u e  t h a t  t h e  s a n c t i o n s  f u r t h e r  a  c o m p e l l i n g  

s t a t e  i n t e r e s t ,  and d e c l i n e s  t o  r e f u t e  R e s p o n d e n t ' s  c o n t e n t i o n  

t h a t  i t  must  show he  knew t h e  s t a t e m e n t s  were u n t r u e  when t h e y  

were made o r  t h a t  t h e y  were made w i t h  r e c k l e s s  d i s r e g a r d  f o r  t h e  

t r u t h  o r  f a l s i t y  o f  t h e s e  s t a t e m e n t s .  S e e ,  I n i t i a l  B r i e f  a t  



29-30. C o u n s e l  f o r  t h e  Bar a l s o  f a i l s  t o  e v e n  a d d r e s s  

R e s p o n d e n t ' s  o v e r b r e a d t h  and v o i d  f o r  v a g u e n e s s  a rgumen t s .  

I n i t i a l  B r i e f  a t  30-31. 

I n  r e p l y  t h e  Bar s i m p l y  s t a t e s ,  w i t h o u t  e v i d e n t i a r y  s u p p o r t ,  o r  

e v e n  a  s p e c i f i c  f i n d i n g  by t h e  R e f e r e e ,  t h a t  t h e  s t a t e m e n t s  made 

a r e  u n t r u e ,  and t h e r e f o r e  Respondent  c a n  l a w f u l l y  be s a n c t i o n e d .  

Answer B r i e f  a t  15-16. Such a  r e s p o n s e  is c l e a r l y  i n a d e q u a t e  and 

i r r e s p o n s i b l e .  By making t h e s e  sweeping  s t a t e m e n t s ,  c o u n s e l  f o r  

t h e  B a r ,  i n  e f f e c t ,  would have t h i s  C o u r t  r u l e  upon on a n  

i m p o r t a n t  i s s u e  of  c o n s t i t u t i o n a l  law i r r e s p e c t i v e  o f  c l e a r  l e g a l  

p r e c e d e n t  t o  t h e  c o n t r a r y .  

A s  u rged  by Responden t ,  t h e  C o u r t  s h o u l d  be more c i r c u m s p e c t  

a b o u t  v e n t u r i n g  down s u c h  a  p a t h .  P r e f e r a b l y ,  t h e  C o u r t  s h o u l d  

b a v o i d  p a s s i n g  upon t h e  c o n s t i t u t i o n a l i t y  o f  a  law by c o n s t r u i n g  

t h e  law na r rowly .  I n  t h e  i n s t a n t  c a s e ,  Respondent  h a s  s u g g e s t e d  

s u c h  a n  app roach .  

No f i n d i n g  was made h e r e i n ,  no r  was any  bu rden  imposed t o  show 

t h a t  Respondent  made s t a t e m e n t s  he knew t o  be f a l s e ,  o r  t h a t  he 

made s t a t e m e n t s  w i t h  r e c k l e s s  d i s r e g a r d  f o r  t h e  t r u t h  o r  f a l s i t y  

o f  t h e s e  s t a t e m e n t s .  I n d e e d ,  t h e r e  was no e v d i e n c e  p r e s e n t e d  nor  

any  f i n d i n g  made t h a t  t h e s e  s t a t e m e n t s  were, i n  f a c t ,  f a l s e .  

Thus,  a s  a r g u e d  by Responden t ,  t h e  C o u r t  s h o u l d  f i n d  t h a t  he h a s  

n o t  v i o l a t e d  t h e  r u l e s  o f  e t h i c s .  

A c o n t r a r y  h o l d i n g ,  a s  n o t e d  by t h e  American Bar  A s s o c i a t i o n  



Commission on E v a l u a t i o n  of  P r o f e s s i o n a l  S t a n d a r d s  ( t h e  s o - c a l l e d  

"Kutak Commission") i n  i t s  May 30,  1981 ,  P roposed  F i n a l  D r a f t  o f  

t h e  Model R u l e s  of P r o f e s s i o n a l  Conduc t ,  would r u n  c o n t r a r y  t o  

t h e  F i r s t  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

The n o t e s  accompanying Model Rule  8.2 s e t  f o r t h  t h e  

c o n s t i t u t i o n a l  i n f i r m i t i e s  o f  t h e  p r i o r  r u l e ,  unde r  which t h e  Bar 

now s e e k s  t o  s a n c t i o n  Respondent ,  which t h e  Kutak Commission 

s o u g h t  t o  r e c t i f y  by conforming  t h e  l anguage  of  t h e  new r u l e  w i t h  

t h e  s t a n d a r d  announced by t h e  U.S. Supreme C o u r t  i n  N e w  York 

T i m e s  Co. v. S u l l i v a n ,  376 U.S. 254,  279-280 ( 1 9 6 4 ) .  

Thus,  c l e a r l y  t h e  i m p o s i t i o n  o f  s a n c t i o n s  unde r  t h e  f a c t s  o f  

t h i s  c a s e  would v i o l a t e  t h e  F i r s t  Amendment. Which is p e r h a p s  why 

t h e  Bar makes a  f i n a l  a t t e m p t  t o  a v o i d  t h i s  c o n c l u s i o n  by making 

t h e  f a l a c i o u s  a rgument  t h a t  Respondent  h a s  somwhow waived h i s  

c o n s t i t u t i o n a l  r i g h t s  i n  t h e s e  p r o c e e d i n g s .  

I n  d rawing  t h i s  s t a r t l i n g  c o n c l u s i o n ,  t h e  Bar a t t r i b u t e s  a  

s t a t e m e n t  t o  Responden t ,  a g a i n  w i t h o u t  any  r e c o r d  r e f e r e n c e ,  

w h e r e i n  t h e  Respondent  d o e s  n o t  o b j e c t  t o  t h e  B a r ' s  recommended 

form of  d i s c l i p l i n e ,  r e p r i m a n d ,  a s  opposed t o  s u s p e n s i o n .  

Counse l  f o r  t h e  Bar a l s o  d e c l i n e s  t o  p r o v i d e  l e g a l  a u t h o r i t y  t o  

s u p p o r t  t h i s  p o s i t i o n .  

The r e c o r d  makes c l e a r  t h a t  Respondent  a s s e r t e d  t h e  F i r s t  

Amendment a rgumen t s  advanced  h e r e i n  a t  t h e  e a r l i e s t  p o s s i b l e  

o p p o r t u n i t y ,  and h a s  c o n s i s t e n t l y  a s s e r t e d  t h e s e  c l a i m s  



t h r o u g h o u t  e v e r y  s t a g e  of t h e  p r o c e e d i n g s  i n  t h i s  m a t t e r .  The 

a s s e r t i o n  made by t h e  Bar t h a t  t h e s e  c l a i m s  have been  waived is 

o b v i o u s l y  w i t h o u t  meri t .  

CONCLUSION 

I n  t h e s e  p r o c e e d i n g s ,  t h e  Bar h a s  a c c u s e d  Respondent  o f  f a i l i n g  

t o  a b i d e  by t h e  r u l e s  o f  a p p e l l a t e  p r o c e d u r e ,  o f  making 

u n m e r i t o r i o u s  a r g u m e n t s ,  and of  making s t a t e m e n t s  u n s u b s t a n t i a t e d  

by  a  p r o p e r  r e f e r e n c e  t o  e v i d e n t i a r y  s u p p o r t .  Y e t  t h e  B a r ' s  own 

Answer B r i e f  r u n s  c o n t r a r y  t o  b a s i c  t e n e t s  o f  a p p e l l a t e  p r a c t i c e ,  

a d v a n c e s  p o s i t i o n s  c l e a r l y  unwar ran t ed  unde r  e x i s i t i n g  law,  and 

,, is c o m p l e t e l y  l a c k i n g  i n  e v i d e n t i a r y  s u p p o r t .  

The c r u d e l y  d r a f t e d  b r i e f  o f  t h e  Bar f a i l s  t o  r e f u t e  any  of  t h e  

a rgumen t s  and a n a l y s i s  p r o v i d e d  i n  t h e  I n i t i a l  B r i e f  f i l e d  

h e r e i n ,  and i l l  b e f i t s  a  p r a c t i o n e r  b e f o r e  t h i s  C o u r t .  Wha t ' s  

more,  t h i s  w h o l l y  i n a d e q u a t e  e f f o r t  on t h e  p a r t  o f  t h e  F l o r i d a  

Bar is r e f l e c t e d  i n  t h e  r e s u l t s  o f  t h e  p r o c e e d i n g s  had below. 

A c c o r d i n g l y ,  t h i s  C o u r t  must  re ject  t h e  r e p o r t  o f  t h e  R e f e r e e  

i n  i t s  e n t i r e t y ,  and d i s m i s s  t h e  c o m p l a i n t  f i l e d  h e r e i n  a g a i n s t  

t h e  Respondent .  
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