
I N  THE SUPREME COURT OF FLORIDA 
(Before  a  R e f e r e e )  

THE FLORIDA BAR, 

Complainant ,  

The F l o r i d a  Bar F i l e  
Nos.86-18559(11H) and 
87-24772 ( 1 1 H )  

v s  . Supreme Cour t  Case No. 70,295 

BRET S. CLARK, 

Respondent.  

i/ 
I .  SUMMARY OF PROCEEDINGS: P u r s u a n t  t o  t h e  unders igned  b e i n g  

d u l y  a p p o i n t e d  a s  R e f e r e e  f o r  t h e  Supreme Cour t  o f  F l o r i d a  t o  

conduc t  d i s c i p l i n a r y  p r o c e e d i n g s  a s  p r o v i d e d  f o r  by Rule 3-7.5 o f  

t h e  Rules  R e g u l a t i n g  The F l o r i d a  Bar ( a r t i c l e  X I ,  Rule 11.06 o f  

t h e  I n t e g r a t i o n  Rule o f  t h e  F l o r i d a  B a r ) ,  a  F i n a l  Hear ing  was 

h e l d  i n  chambers,  on  December 9, 1987. A l l  o f  t h e  p l e a d i n g s ,  

t r a n s c r i p t s ,  n o t i c e s ,  mot ions ,  o r d e r s  and e x h i b i t s  a r e  forwarded 

w i t h  t h i s  r e p o r t  and t h e  f o r e g o i n g  c o n s t i t u t e s  t h e  r e c o r d  o f  t h e  

c a s e .  

The f o l l o w i n g  a t t o r n e y s  a c t e d  a s  c o u n s e l  f o r  t h e  p a r t i e s :  

For  t h e  F l o r i d a  Bar: Randi Klayman Lazarus  
S u i t e  2 1 1 ,  R i v e r g a t e  P l a z a  
4 4 4  B r i c k e l l  Avenue 
Miami, F l o r i d a  33131 

For t h e  Respondent:  B r e t  S. C l a r k ,  p r o  se 
P. 0 .  Box 531131 
Miami Shores ,  F l o r i d a  33153-1131 

11. FINDING OF FACT: I f i n d  t h e  f o l l o w i n g  f a c t s  t o  b e  t r u e  

and c o r r e c t :  

COUNT I 

. That  Respondent ,  B r e t  S. C l a r k ,  on o r  a b o u t  J a n u a r y  
0 ,  1984, was a d m i t t e d  t o  t h e  j u r i s d i c t i o n  and 
i s c i p l i n a r y  Rules  o f  t h e  Supreme Cour t  o f  F l o r i d a .  

2 .  That  on o r  a b o u t  August 1 2 ,  1982 p r i o r  t o  
Responden t ' s  a d m i t t a n c e  t o  The F l o r i d a  Bar ,  Respondent 
r e c e i v e d  a  s p e e d i n g  t i c k e t  t o  which h e  p l e d  n o t  g u i l t y .  



3.  Tha t  o n  o r  a b o u t  October  11, 1982 Respondent was 
found g u i l t y  o f  s u c h  speed ing  t i c k e t  by t h e  Lake County 
C o u r t ,  Lake County, F l o r i d a  and f i n e d  $100.00. 

4 .  That  on o r  a b o u t  November 22, 1982 Lake County 
Cour t  s t a y e d  i m p o s i t i o n  o f  payment o f  such  f i n e  pending 
a p p e a l  t o  t h e  C i r c u i t  Cour t ,  F i f t h  J u d i c i a l  C i r c u i t ,  i n  
and f o r  Lake County, F l o r i d a .  

5 .  Tha t  on o r  a b o u t  January  20,  1984, Respondent was 
a d m i t t e d  a s  a  member o f  The F l o r i d a  Bar and a t  a l l  
t i m e s  h e r e i n a f t e r  mentioned was a  member o f  The F l o r i d a  
Bar ,  s u b j e c t  t o  t h e  j u r i s d i c t i o n  and D i s c i p l i n a r y  Rules  
o f  t h e  Supreme Cour t  of  F l o r i d a .  

6 .  Tha t  on  o r  a b o u t  September 4 ,  1984 t h e  C i r c u i t  
C o u r t ,  F i f t h  J u d i c i a l  C i r c u i t ,  i n  and f o r  Lake County, 
F l o r i d a ,  s i t t i n g  i n  i t s  a p p e l l a t e  c a p a c i t y ,  a f f i r m e d  
t h e  Lake County C o u r t  d e c i s i o n ,  w i t h o u t  o p i n i o n .  

7 .  That  on o r  a b o u t  February  1 4 ,  1985 Respondent f i l e d  
a  p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  w i t h  t h e  F i f t h  
D i s t r i c t  Cour t  o f  Appeal o f  F l o r i d a  t o  r e v i e w  s u c h  
September 4 ,  1984 o r d e r  of  t h e  C i r c u i t  Cour t .  

8 .  That  p u r s u a n t  t o  F l o r i d a  Rules  o f  A p p e l l a t e  
P rocedure  9 . 1 0 0 ( c ) ,  such  p e t i t i o n  f o r  w r i t  o f  
c e r t i o r a r i  s h o u l d  have been f i l e d  w i t h i n  30 d a y s  o f  t h e  
o r d e r  sough t  t o  b e  reviewed,  o r  by October  4 ,  1984 i n  
t h e  i n s t a n t  c a s e .  

9. That  Respondent  a rgued  s u c h  p e t i t i o n  was t i m e l y  
under  a n  e x c e p t i o n  t o  t h e  r u l e  where d e n i a l  o f  
a p p e l l a t e  r ev iew would b e  fundamenta l ly  u n f a i r .  

10 .  That  Respondent contended such  d e n i a l  o f  a p p e l l a t e  
r ev iew would b e  fundamenta l ly  u n f a i r  s i n c e  Respondent 
had n o t  r e c e i v e d  n o t i c e  o f  t h e  F i f t h  J u d i c i a l  C i r c u i t ' s  
o r d e r  of  a f f i r m a n c e  u n t i l  J a n u a r y  1 4 ,  1985. 

11. Tha t  ~ e s p o n d e n t ' s  f a i l u r e  t o  r e c e i v e  such n o t i c e  
was due  t o  h i s  change o f  a d d r e s s  and f a i l u r e  t o  in fo rm 
t h e  Cour t  o f  such change.  

12 .  That  on o r  a b o u t  A p r i l  1 5 ,  1985 t h e  F i f t h  D i s t r i c t  
Cour t  o f  Appeal d i s m i s s e d  Responden t ' s  p e t i t i o n  f o r  
w r i t  o f  c e r t i o r a r i  due  t o  l a c k  o f  j u r i s d i c t i o n .  

13 .  That  on o r  a b o u t  A p r i l  30,  1985 Respondent f i l e d  a  
motion f o r  r e h e a r i n g  w i t h  t h e  F i f t h  D i s t r i c t  Cour t  o f  
Appeal of  F l o r i d a .  

1 4 .  Tha t  on o r  a b o u t  May 28, 1985 t h e  f i f t h  D i s t r i c t  
Cour t  o f  Appeal d e n i e d  such motion a s  un t ime ly .  

15.  That  Respondent  had e r r o n e o u s l y  assumed t h a t  a l l  
documents s e r v e d  by m a i l  have  a n  a d d i t i o n a l  f i v e  days  
added t o  t h e  t i m e  p e r i o d  whereas s u c h  p rocedure  i s  n o t  
a p p l i c a b l e  t o  t h e  f i l i n g  n o t i c e s  o f  a p p e a l  o r  mot ions  
f o r  r e h e a r i n g .  

16.  That  on o r  a b o u t  J u l y  8 ,  1985 Respondent f i l e d  a  
motion t o  r e c a l l  mandate and  a  s u g g e s t i o n  f o r  
r e c o n s i d e r a t i o n  w i t h  t h e  F i f t h  D i s t r i c t  C o u r t  o f  
Appeal.  



17.  Tha t  such motion was a t t a c k e d  by t h e  S t a t e  a s  
be ing  f r i v o l o u s  and a  sham p l e a d i n g  s i n c e  t h e  Cour t  had 
no power t o  r e c a l l  mandate and t h a t  no mandate had even 
i s s u e d .  

18.  Tha t  t h e  S t a t e  moved f o r  a t t o r n e y s  f e e s  under  t h e  
p r o v i s i o n s  which p rov ide s  f o r  such  f e e s  where a  l o s i n g  
p a r t y ' s  p o s i t i o n  l a c k s  any " j u s t i c i a b l e  i s s u e "  o f  law 
o f  f a c t .  

19.  Tha t  i n  s u p p o r t  o f  Responden t ' s  c o n t e n t i o n  t h a t  
h i s  e f f o r t s  w e r e  n o t  f r i v o l o u s ,  Respondent r e l i e d  on a  
1980 c a s e  t h a t  had been r e v e r s e d  by The F l o r i d a  Supreme 
Cour t  i n  1981. 

20. That  on o r  abou t  J u l y  1 2 ,  1985 t h e  F i f t h  D i s t r i c t  
Cour t  o f  Appeal den i ed  Respondent ' s  motion f o r  r e c a l l  
o f  mandate. 

21. That  on o r  abou t  J u l y  25, 1985 t h e  F i f t h  D i s t r i c t  
Cour t  o f  Appeal g r a n t e d  t h e  S t a t e ' s  Motion f o r  
A t to rneys  Fees  i n  t h e  amount o f  $100.00. 

22. That  on o r  abou t  August 23, 1985 Respondent f i l e d  
a n  un t imely  motion w i t h  t h e  F i f t h  D i s t r i c t  Cour t  o f  
Appeal t o  rev iew such o r d e r  g r a n t i n g  a t t o r n e y ' s  f e e s .  

23. That  Respondent argued,  f o r  t h e  f i r s t  t i m e ,  t h a t  
such s a n c t i o n s  w e r e  i n  r e t a l i a t i o n  f o r  Respondent ' s  
correspondence  t o  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal 
where Respondent complained o f  h i s  d e n i a l  o f  a p p e l l a t e  
rev iew a s  v i o l a t i n g  h i s  F i r s t  Amendment r i g h t  t o  
p e t i t i o n  f o r  r e d r e s s  o f  g r i e v a n c e s  and t h a t  such  f e e  
s a n c t i o n  was repugnan t  t o  t h e  C o n s t i t u t i o n .  

24. Tha t  on o r  abou t  September 12 ,  1985 t h e  F i f t h  
D i s t r i c t  Cour t  o f  Appeal summarily den ied  Respondent ' s  
Motion t o  Review such f e e  award. 

25. That  on o r  abou t  November 1 4 ,  1985 t h e  F l o r i d a  
Supreme Cour t ,  answer ing an  i n q u i r y  made by Respondent,  
informed Respondent t h a t  it l acked  j u r i s d i c t i o n  t o  
rev iew o r d e r s  g r a n t i n g  f e e  awards.  

26. Tha t  on o r  abou t  December 9 ,  1985 Respondent 
appea led  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal ' s  f i n a l  
o r d e r  awarding f e e s  t o  t h e  Uni ted  S t a t e s  Supreme Cour t ,  
a rgu ing  t h a t  such f e e  award was i n  v i o l a t i o n  o f  t h e  
F i r s t  Amendment s i n c e  such f e e  s t a t u t e  was based upon a  
vague concep t  o f  what c o n s t i t u t e d  a  j u s t i c i a b l e  i s s u e .  

27. Tha t  on o r  abou t  A p r i l  28, 1986 t h e  Uni ted  S t a t e s  
Supreme Cour t  den i ed  such a p p e a l  a s  be ing  " so  u t t e r l y  
f r i v o l o u s  a s  t o  n o t  wa r r an t  any f u r t h e r  d i s c u s s i o n " .  

COUNT I1 

28. That  on o r  abou t  ~ p r i l  25, 1985 Respondent 
appeared b e f o r e  t h e  Honorable Judge Spellman a s  
p l a i n t i f f ' s  a t t o r n e y  i n  a  p r e l i m i n a r y  i n j u n c t i o n  
h e a r i n g ,  i n  t h e  c a s e  o f  Rose Merle v .  F l o r i d a  S t a t e  
C o n s t r u c t o r s  S e r v i c e s ,  I n c . ,  Case No. 85-0974-Civ-EPS, 
i n  t h e  U .  S. D i s t r i c t  Cour t ,  Southern  D i s t r i c t  o f  
F l o r i d a .  

29. Tha t  a t  such h e a r i n g ,  Respondent a l l e g e d  t h a t  
Judge Barad, a  C i r c u i t  Judge o f  t h e  Eleventh  



J u d i c i a l  C i r c u i t  o f  F l o r i d a  was a n  a c t i v e  p a r t i c i p a n t  
i n  a  R I C O  c o n s p i r a c y  w i t h  d e f e n d a n t s .  

30. That  Respondent  based such  a l l e g a t i o n s  on  t h e  
p remise  t h a t  Judge  Barad and t h e  d e f e n d a n t s  i n  t h e  c a s e  
b e i n g  t r i e d  had e n t e r e d  i n t o  a  c o n s p i r a c y  which 
r e s u l t e d  i n  o b s t r u c t i o n  o f  j u s t i c e  and t h e  i n a b i l i t y  o f  
Responden t ' s  c l i e n t  t o  g e t  a  f a i r  h e a r i n g  b e f o r e  such  
Judge.  

31. Tha t  on o r  a b o u t  A p r i l  21, 1986 Respondent f i l e d  a  
Second Amended Complaint-Class  Ac t ion  a g a i n s t  t h e  
Honorable F r e d e r i c k  N.  Barad and t h e  e n t i r e  E l e v e n t h  
C i r c u i t  Cour t  o f  Dade County, F l o r i d a ,  among o t h e r  
d e f e n d a n t s .  

32. Tha t  i n  such  c o m p l a i n t ,  Respondent a l l e g e d  t h a t  
Judge Barad and o t h e r  judges  o f  t h e  E l e v e n t h  C i r c u i t  
C o u r t  w e r e  c o r r u p t l y  i n f l u e n c e d  i n  t h e  due  
a d m i n i s t r a t i o n  o f  j u s t i c e  i n  t h e  s t a t e  c o u r t s  by t h e  
p r i v a t e  d e f e n d a n t s ,  t h u s  engag ing  i n  a  p a t t e r n  o f  
r a c k e t e e r i n g  a c t i v i t y  i n  v i o l a t i o n  o f  t h e  R I C O  s t a t u t e .  

33. Tha t  Respondent  based such  a l l e g a t i o n s  o f  
r a c k e t e e r i n g  a c t i v i t y  on Judge B a r a d ' s  r u l i n g s  a g a i n s t  
Respondent ' s c l i e n t  and e x  p a r t e  communications had 
between Judge Barad and opposing c o u n s e l .  

111. RECOMMENDATIONS AS TO GUILT: I f i n d  Respondent g u i l t y  o f  

a l l  v i o l a t i o n s  charged  by The F l o r i d a  Bar.  I f i n d  t h a t  a s  t o  

Count I ,  Respondent h a s  v i o l a t e d  D i s c i p l i n a r y  Rules  1-102 ( A )  ( 6 )  

( c o n d u c t  t h a t  e d v e r s e l y  r e f l e c t s  on  a t t o r n e y ' s  f i t n e s s  t o  

p r a c t i c e  law) and 7-102(A) ( 2 )  (advancement o f  a  c l a i m  o r  

d e f e n s e  t h a t  i s  unwar ran ted  under  e x i s t i n g  l a w ) .  I f i n d  t h a t  a s  

t o  Count 11, Respondent h a s  v i o l a t e d  D i s c i p l i n a r y  Rules  

1-106 ( A )  ( 6 )  ( conduc t  t h a t  a d v e r s e l y  r e f l e c t s  on a t t o r n e y ' s  

f i t n e s s  t o  p r a c t i c e  law and 8-102(b)  ( a  lawyer s h a l l  n o t  

knowingly make f a l s e  a c c u s a t i o n s  a g a i n s t  a  judge o r  o t h e r  

a d j u d i c a t o r y  o f f i c e r ) .  

COUNT I 

I t  i s  Responden t ' s  p o s i t i o n  t h a t  h e  d i d  n o t  advance  a  c l a i m  

o r  d e f e n s e  t h a t  i s  unwarranted  under  e x i s t i n g  law. H e  f u r t h e r  

a s s e r t s  t h a t  t o  f i n d  him g u i l t y  o f  any e t h i c a l  v i o l a t i o n  i n  

r e f e r e n c e  t o  t h i s  Count i s  tantamount  t o  r e s t r i c t i n g  h i s  a c c e s s  

t o  t h e  c o u r t  sys tem.  The chronology o f  t h e  c a s e  which gave  r ise 

t o  former  Chief  J u s t i c e  B u r g e r ' s  b l i s t e r i n g  o p i n i o n  and 

Responden t ' s  own e x h i b i t  b e l i e s  t h a t  c o n t e n t i o n .  I n  f a c t ,  from 

t h e  o n s e t  of  Responden t ' s  t r e k  t h r o u g h  t h e  l e g a l  sys tem t o  f i g h t  

a  t r a f f i c  t i c k e t  he h a s  fo rged  ahead d e s p i t e  f a i l i n g  t o  comply 



w i t h  s imple  r u l e s  o f  p rocedure .  To beg in ,  he  p e t i t i o n e d  f o r  

c e r t i o r a r i  t o  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeals f i v e  months 

subsequen t  t o  t h e  d a t e  o f  t h e  o r d e r .  The Rules o f  A p p e l l a t e  

Procedure  unequ ivoca l ly  p rov ide  t h a t  t h e  p e t i t i o n  be f i l e d  w i t h i n  

30 days .  Although Respondent changed h i s  a d d r e s s  and f a i l e d  t o  

a d v i s e  t h e  c o u r t  o f  same, he  p e r s i s t e d  unde t e r r ed .  Respondent 

t h e n  f i l e d  a  Motion f o r  Rehearing o u t s i d e  o f  t h e  t i m e  l i m i t s  

p r e s c r i b e d ,  m i s t aken ly  b e l i e v i n g  he  had e x t r a  t i m e  f o r  ma i l i ng .  

Although M r .  C la rk  c l a i m s  t h i s  m i s t ake  t o  be  common among o t h e r  

a t t o r n e y s  he shou ld  have a t  t h a t  p o i n t  ceased  h i s  e f f o r t s .  H e  had 

f a i l e d  t o  comply w i t h  mandatory r u l e s  which a l l  a t t o r n e y s  and 

l i t i g a n t s  a r e  bound by. The F i f t h  D i s t r i c t  Cour t  o f  Appeals 

r ecogn ized  t h e  fo r ego ing  and consequen t l y  awarded t h e  At to rney  

G e n e r a l ' s  o f f i c e  a t t o r n e y ' s  f e e s .  I b e l i e v e  t h a t  such a n  a c t i o n  

was e x t r a o r d i n a r y  and c e r t a i n l y  i n  t h e  same v e i n  a s  former Chief  

J u s t i c e  Bu rge r ' s  a c t .  

I t  i s  most c e r t a i n l y  admi r ab l e  t o  be  a  p e r s i s t e n t ,  

a g g r e s s i v e  and i n n o v a t i v e  p r a c t i t i o n e r .  I t  i s  n o t  admirab le ,  

however, t o  advance f r i v o l o u s  c l a ims  where s imple  mandatory r u l e s  

o f  p rocedure  a r e  d i sobeyed .  

COUNT I1 

The Respondent i s  charged w i t h  knowingly a c c u s i n g  Judge 

Barad and t h e  o t h e r  Judges  o f  t h e  E leven th  J u d i c i a l  C i r c u i t  o f  

p a r t i c i p a t i n g  i n  a  R I C O  consp i r acy ,  where such a l l e g a t i o n s  w e r e  

w i t h o u t  b a s i s .  Respondent complains t h a t  it i s  h i s  e t h i c a l  d u t y  

t o  a d v i s e  t h e  p u b l i c  o f  j u d i c i a l  i m p r o p r i e t y  and The F l o r i d a  Bar 

i s  i n  e s s e n c e  p r e v e n t i n g  him from do ing  so .  I cannot  a g r e e  w i t h  

Respondent.  For i n s t a n c e ,  M r .  C l a rk  based h i s  a c c u s a t i o n  t h a t  

Judge Barad engaged i n  ex  p a r t e  communications w i t h  t h e  

d e f e n d a n t ' s  a t t o r n e y ,  s i n c e  h i s  c l i e n t  w i tne s sed  t h e  two i n  

c o n v e r s a t i o n .  H e  admi t s  t h a t  s h e  d i d  n o t  have any knowledge o f  

t h e  c o n t e n t  o f  t h e  c o n v e r s a t i o n .  F u r t h e r ,  t h a t  Judge Barad 

engaged i n  ma i l  f r a u d  s i n c e  t h e  d e f e n d a n t s  p r e s e n t e d  p l e a d i n g s  

c o n t a i n i n g  f a l s e  i n f o r m a t i o n  which w e r e  r u l e d  on by t h e  c o u r t  and 

p l a c e d  i n  mai l  r e c e p t a c l e s .  I do  n o t  b e l i e v e  t h e  m a i l  f r a u d  

s t a t u t e  con templa tes  such an  i n t e r p r e t a t i o n  which s t r e t c h e s  t h e  



l i m i t s  o f  c r e d i b i l i t y .  M r .  C l a r k  a l s o  a s s e r t s  Judge B a r a d ' s  

involvement  i n  t h e  c o n s p i r a c y  s i n c e  h e  r u l e d  a g a i n s t  h i s  c l i e n t  

on m a t t e r s  which w e r e  w i t h o u t  q u e s t i o n .  S u r e l y ,  a d v e r s e  r u l i n g s  

can  be a t t r i b u t e d  t o  m i s t a k e s  o f  law and consequen t ly  remedied by 

t h e  a p p e l l a t e  c o u r t ,  a s  t h e y  w e r e  i n  t h i s  c a s e .  The l i s t  o f  

a c c u s a t i o n s  c o n t i n u e d  w i t h o u t  any p r o v a b l e  s u p p o r t  from M r .  C la rk .  

I t  i s  t h e r e f o r e  n o t  my i m p r e s s i o n  t h a t  Respondent i s  be ing  

s a n c t i o n e d  f o r  e x e r c i s i n g  h i s  r i g h t  t o  c r i t i c i z e  t h e  j u d i c i a r y .  

I t  i s  my i m p r e s s i o n  t h a t  Respondent i s  b e i n g  s a n c t i o n e d  f o r  

making f a l s e  and u n s u b s t a n t i a t e d  c h a r g e s  a g a i n s t  t h e  j u d i c i a r y .  

I V .  RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE IMPOSED: 

The Refe ree  asked  b o t h  The F l o r i d a  Bar and M r .  C l a r k  t o  

submi t  b r i e f s  and proposed r e p o r t s .  The Refe ree  h a s  adop ted  t h e  

r e p o r t  of  The F l o r i d a  Bar up  t o  t h i s  p o i n t  and w i s h e s  t o  conc lude  

t h e  m a t t e r s  w i t h  t h e s e  comments and f i n d i n g s :  

I t  goes  w i t h o u t  s a y i n g  t h a t  i t  i s  n o t  t h e  purpose  o f  t h e s e  

p r o c e e d i n g s  t o  a c t  a s  t h e  u l t i m a t e  a p p e l l a t e  r ev iew f o r  e i t h e r  

t h e  m a t t e r  t h a t  was p r e s e n t e d  i n  t h e  Uni ted  S t a t e s  D i s t r i c t  

C o u r t ,  Southern  D i s t r i c t  o f  F l o r i d a ,  Case 85-974-CIV-Spellman 

(Rose Merle v .  Joseph  Weinstock,  e t  a l . )  o r  B r e t  C l a r k  v .  

F l o r i d a ,  106 Supreme Cour t  R e p o r t e r  1784 (1986) f o r  o b v i o u s l y  

t h e s e  a r e  t h e  c a s e s  which b r i n g  t h e  B a r ' s  compla in t .  

The Respondent f e e l s  a s  though h e  i s  b e i n g  pun i shed  f o r  

u s i n g  " i m a g i n a t i v e  p l e a d i n g s "  and t h a t  h e  i s  r e a l l y  do ing  n o t h i n g  

more t h a n  advancing t h a t  which h i s  c l i e n t  t o l d  him. 

There h a s  never  been any showing i n  t h e s e  p r o c e e d i n g s  t h a t  

t h e  P l a i n t i f f ' s  i n  t h e  f o r e c l o s u r e  c a s e s  i n  Dade County w e r e  

c o n v i c t e d  o f  any c r i m e s  o r  w e r e  s o  c h a r g e d ,  n o r  h a s  t h e r e  been 

any showing t h a t  t h e  c a s e s  w e r e  r e v e r s e d  a t  t h e  a p p e l l a t e  l e v e l  

f o r  any "wrongful  o r d e r s "  a l l e g e d  t o  have  been e n t e r e d  t h e r e i n .  

A l awyer  c a n ' t  h i d e  beh ind  a  bad p l e a d i n g s  by s a y i n g  " I  d i d  it 

t h a t  way because  t h a t  i s  what my c l i e n t  t o l d  me." 

The Respondent ' s  p l e a d i n g s  i n  b o t h  t h e  t r a f f i c  c a s e  and t h e  

a l l e g a t i o n s  of f a l s e  a c c u s a t i o n s  a g a i n s t  a  judge a p p e a r  t o  b e  



more o f  t h e  n a t u r e  o f  g r a s p i n g  a t  s t r a w s  a s  opposed t o  r e l i a n c e  

on t h e  law and Rules  o f  Procedure .  The p l e a d i n g s  appear  t o  go a  

b i t  beyond t h e  normal imagina t ion  t h a t  lawyers  sometimes i n j e c t  

i n t o  t h e i r  c l a ims .  

For i n s t a n c e  t o  s ay  t h a t  a  judge i s  a n  a c t i v e  p a r t i c i p a n t  i n  

a  R I C O  consp i r acy  because  he  r u l e d  i n  f a v o r  o f  one p a r t y  n o t  t h e  

o t h e r ,  and t h a t  he  f u r t h e r s  t h a t  consp i r acy  and commits m a i l  

f r a u d  because  he  c a u s e s  h i s  s e c r e t a r y  t o  m a i l  o u t  t h e  s i gned  

o r d e r s  on t h o s e  h e a r i n g s  i s  s u b s t a n t i a l l y  more t han  t h e  s t a t u t e  

i n v o l v i n g  R I C O  c o n s p i r a c i e s  p u r p o r t s .  To ba se  such a n  a l l e g a t i o n  

o r  a l l e g a t i o n s  i n  t h e  Fede ra l  c a s e  on no th ing  more t h a n  h i s  

c l i e n t ' s  c o n t e n t i o n  t o  t h e  e f f e c t  " t h a t  t h e  judge must be  i n  

c a h o o t s  w i t h  t h e  p r e v a i l i n g  p a r t y  because  I l o s t . " . . .  i s n ' t  what 

t h e  Rules  had i n  mind. T h e r e ' s  a  d i f f e r e n c e  between h o n e s t l y  

advancing what a  pe r son  knows t o  b e  t r u e  o r  even t h o s e  t h i n g s  

which t u r n  o u t  n o t  t o  b e  t r u e  i f  h o n e s t l y  and w i t h  good f a i t h  

advanced. The c o u r t  b e l i e v e s  t h o s e  c a s e s  c i t e d  by The F l o r i d a  

Bar and se t  f o r t h  a s  f o l l ows :  

Cerf  v .  S t a t e ,  458 So.2d 1071 ( F l a .  1984 ) .  The a t t o r n e y  accused 

a  c i r c u i t  c o u r t  judge o f  r u l i n g  i n  p a r t i c u l a r  ways because  t h e  

judge had r e c e i v e d  p o l i t i c a l  c o n t r i b u t i o n s .  There was no proof 

o f  h i s  a l l e g a t i o n s  and t h e  Respondent was p u b l i c l y  reprimanded.  

The F l o r i d a  Bar v.  Weinberger ,  397 So.2d 6 6 1  ( F l a .  1981 ) .  The 

Respondent made u n j u s t i f i e d  s t a t e m e n t s  d e n i g r a t i n g  t h e  c o u r t s .  

Although he apo log ized  t o  two judges M r .  Weinberger was p u b l i c l y  

repimanded . 
The ~ l o r i d a  Bar v .  Shimek, 284 So.2d 686 ( F l a .  1973 ) .  The 

Respondent s t a t e d  t h a t  t h e  judge was n o t  n e u t r a l  because  he  

needed p o l i t i c a l  s u p p o r t  from t h e  p r o s e c u t o r i a l  sys tem t o  be  

r e e l e c t e d .  The a l l e g a t i o n s  w e r e  u n s u b s t a n t i a t e d .  The F l o r i d a  

Supreme Cour t  h e l d  t h a t  t h e  F i r s t  Amendment does  n o t  b a r  

d i s c i p l i n i n g  an  a t t o r n e y  f o r  a c c u s a t i o n s  a g a i n s t  t h e  j u d i c i a r y .  

Committee on P r o f e s s i o n a l  E t h i c s  and Conduct o f  t h e  Iowa S t a t e  

Bar Assoc i a t i on  v .  Horak, 292 N.W. 2d. 129 (Iowa 1 9 8 0 ) .  The 

a t t o r n e y  f i l e d  a  coun t e r c l a im  f a l s e l y  a l l e g i n g  t h a t  t h e  judge 



had p a r t i c i p a t e d  i n  a  consp i r acy  t o  d e p r i v e  h i s  c l i e n t  o f  h i s  

c i v i l  r i g h t s .  There was no t r u t h  t o  t h e  charge .  The a t t o r n e y  

was p u b l i c l y  reprimanded.  

Lou i s i ana  S t a t e  Bar Assoc i a t i on  v .  K a r s t ,  428 So.2d 406 (La. 

1983 ) .  The c o u r t  h e l d :  

I t  i s  n o t  t h e  genuineness  o f  a n  a t t o r n e y ' s  
b e l i e f  i n  t h e  t r u t h  of  h i s  a l l e g a t i o n s ,  b u t  t h e  
r e a sonab l enes s  o f  t h a t  b e l i e f  and t h e  good f a i t h  o f  
t h e  a t t o r n e y  i n  a s s e r t i n g  it t h a t  de te rmines  whether  
o r  n o t  one has  "knowingly" made f a l s e  a c c u s a t i o n s  
a g a i n s t  a  judge w i t h i n  t h e  meaning o f  DR 8-102 ( B )  . 
Consequent ly ,  where it i s  shown t h a t  an  a t t o r n e y  
knew, o r  i n  good f a i t h  shou ld  have  known, o f  t h e  
f a l s i t y  of  h i s  a c c u s a t i o n s ,  t h a t  a t t o r n e y ' s  
u n s u b s t a n t i a t e d ,  s u b j e c t i v e  b e l i e f  i n  t h e  t r u t h  o f  
t h o s e  a c c u s a t i o n s ,  however genu ine ,  w i l l  n o t  excuse  
h i s  v i o l a t i o n  o f  DR-8-102 ( B )  . 

K a r s t ,  a t  409. 

M r .  K a r s t  was o rde r ed  suspended f o r  one  y e a r .  

c o r r e c t l y  set  f o r t h  t h e  p o s i t i o n  i n  t h i s  c a s e .  There i s  a  

d i s t i n c t i o n  between t h e s e  c a s e s  and Respondent ' s  r e l i a n c e  on - J i m  

Ga r r i son  v .  S t a t e  o f  Lou is iana  (85 Supreme Cout 209, 379 U .  S. 

6 4 ,  (1964) f o r  i n  Ga r r i son  t h e  S t a t e  o f  Lou is iana  wanted t o  

pun i sh  any person u s i n g  a  t r u e  s t a t e m e n t  i n  t h e  c r i t i c i s m  o f  a  

p u b l i c  o f f i c i a l  j u s t  because  he  was mad a t  t h a t  o f f i c i a l .  

A c t u a l l y ,  t h e  c a s e  i s n ' t  q u i t e  t h a t  c a s u a l ,  b u t  it does  s t a n d  f o r  

t h e  p r i n c i p l e  t h a t  a  government e n t i t y  ( i n  t h i s  c a s e  t h e  S t a t e  o f  

Lou i s i ana )  canno t  p r o h i b i t  one from c r i t i c i z i n g  p u b l i c  o f f i c i a l s  

j u s t  because  t h e y  d o n ' t  l i k e  what t h e y  a r e  going t o  h e a r ,  

e s p e c i a l l y  i f  t h a t  c r i t i c i s m  i s  based  on a  t r u e  o r  a n  hones t  

b e l i e f .  

T h i s  Referee  a l s o  i s  o f  t h e  o p i n i o n  t h a t  "hones t  b e l i e f "  h a s  

t o  be  e s t a b l i s h e d  by good f a i t h  e f f o r t  and t h e  a p p l i c a t i o n  o f  

c e r t a i n  e x c l u s i o n s .  For  M r .  C l a rk  t o  r e l y  on h i s  p l e a d i n g s  i n  

h i s  F e d e r a l  c a se  s imply  because  t h a t  i s  what h i s  c l i e n t  t o l d  him 

and t h a t  i s  what h i s  c l i e n t  b e l i e v e d  t h e  s i t u a t i o n  t o  be  because 

how else would she  have l o s t ?  An a t t o r n e y  ha s  a  d u t y  t o  advance 

t h o s e  t h i n g s  which he knows t o  be  founded,  b u t  t o  s imply  p lunge 



ahead because  t h e  c l i e n t  i s  n o t  happy i s  n o t  enough. P l e a d i n g s  

t h a t  a r e  going t o  become p a r t  o f  a  p u b l i c  r e c o r d  d e s e r v e  b e t t e r  

t h a n  t h a t .  

The p l e a d i n g s  t h a t  M r .  C l a r k  h a s  f i l e d  i n  t h e s e  two a c t i o n s  

appear  t o  s u f f e r  from a n  o v e r  e x t e n s i o n  o f  what i s  sometimes 

r e f e r r e d  t o  a s  t h e  " b u t  judge ..." l e v e l  i n  t h e  arguments .  

Hear ing  t h i s  m a t t e r  reminded m e  o f  c e r t a i n  f o o t b a l l  games and 

hockey games t h a t  t h e  Refe ree  has  obse rved  where it was s imply  

j u s t  a  c a s e  o f  n o t  knowing when t o  keep o n e ' s  mouth s h u t .  Many 

a n  a t h l e t e  h a s  had h i m s e l f  t o s s e d  from t h e  game because  he 

w o u l d n ' t  a c c e p t  t h e  r e f e r e e ' s  c a l l  and j u s t  had t o  have  "one more 

s h o t  a t  i t . "  

There  a r e  r u l e s  i n  eve ry  game i n  a  c i v i l i z e d  s o c i e t y ,  and t o  

keep s o c i e t y  c i v i l i z e d  w e  a l l  have  t o  p l a y  by t h o s e  r u l e s .  

C l e a r l y ,  i n  t h e  t r a f f i c  m a t t e r ,  M r .  C l a r k  j u s t  d i d n ' t  make t h e  

r u l e  book and r e g a r d l e s s  o f  how j u s t i f i e d  he t h o u g h t  h i s  p o s i t i o n  

was, he was never  i n  t h e  bal lgame.  

A s  t o  t h e  award o f  a t t o r n e y ' s  f e e s  a t  t h e  a p p e l l a t e  l e v e l  

i n  t h e  t r a f f i c  c a s e ,  t h e r e  was c l e a r l y  no j u s t i c i a b l e  i s s u e  upon 

which Mr. C l a r k  c o u l d  advance h i s  a p p e a l  s i n c e ,  under  t h e  Rules ,  

he  was p l a i n l y  o u t .  The c a s e s  a r e  somewhat c l e a r  and numerous 

t h a t ,  w h i l e  it may n o t  s e e m  f a i r ,  o r  it might  c r e a t e  a  h a r d s h i p  

a g a i n s t  one  o f  t h e  p a r t i e s  i n v o l v e d ,  t h e  Rules  a r e  t h e  Rules  and 

i f  w e  a r e  going t o  have  Rules ,  t h e y  must b e  fo l lowed.  

I n  s t i c k i n g  w i t h  t h e  S t a t e  o f  L o u i s i a n a ,  t h e  c o u r t  does  

b e l i e v e  t h a t  L o u i s i a n a  S t a t e  Bar A s s o c i a t i o n  v .  K a r s t ,  428 So.2d 

406 (La. 1983) p r e t t y  much sums up t h e  R e f e r e e ' s  f i n d i n g  o f  f a l s e  

a c c u s a t i o n s  a g a i n s t  a  judge i n  t h i s  c a s e .  Good p r a c t i c e  s imply  

r e q u i r e s  t h a t  M r .  C l a r k  shou ld  have i n v e s t i g a t e d  t h e  a l l e g a t i o n s  

o f  M r s .  Merle t o  d e t e r m i n e  t h e i r  a p p l i c a b i l i t y  b e f o r e  s e t t i n g  

them f o r t h  nakedly  i n  h i s  compla in t .  

The F l o r i d a  Bar recommends p u b l i c  reprimand f o r  M r .  C l a r k  

f o r  t h e s e  v i o l a t i o n s .  The Refe ree  f i n d s  t h a t  M r .  C l a r k  h a s  

s u f f e r e d  a  more t h a n  adequa te  p u b l i c  reprimand a s  f a r  a s  h i s  

t r a f f i c  c a s e  i s  concerned i n  t h e  f i n d i n g s  a s  r e p o r t e d  i n  106 

Supreme Cour t  R e p o r t e r  1784 f o r  t h e r e  c e r t a i n l y  i s n ' t  a n y t h i n g  



much more p u b l i c  t h a n  a n  op in ion  s p r e a d  o u t  n o t  j u s t  i n  a  s t a t e  

r e p o r t i n g  system which ha s  somewhat l o c a l  l i m i t a t i o n s  b u t  r a t h e r  

i s  t h e r e  f o r  a l l  t h e  wor ld  t o  see because  o f  t h e  n a t u r e  o f  t h e  

r e p o r t i n g  system. The Refe ree  f e e l s  t h a t  i n  t h a t  i n s t a n c e  such 

p u b l i c i t y  should  be  s u f f i c i e n t  and adop t s  t h a t  a s  t h e  p u b l i c  

reprimand i n  Count I.  

A s  t o  Count 11, t h e  Referee  would l i k e  t o  see M r .  C l a rk  

a t t e n d  some t ype  of a n  e d u c a t i o n a l  program d e a l i n g  w i t h  p l e a d i n g s  

and p r a c t i c e  and more s p e c i f i c a l l y  d i r e c t e d  t o  t h e  " b u t  judge .... 
r e sponse  t o  adve r se  r u l i n g s .  Such p robab ly  n o t  be ing  a v a i l a b l e ,  

t h e  Refe ree  recommends t h a t  M r .  C l a rk  r e c e i v e  a  p u b l i c  reprimand 

on Count 11. 

The Referee  does  n o t  f i n d  M r .  C l a r k  t o  be u n f i t  t o  p r a c t i c e  

law b u t  f e e l s  he shou ld  be more s e l e c t i v e  i n  t h e  f raming o f  h i s  

p l e a d i n g s  and t h e  grounding of  h i s  a l l e g a t i o n s .  M r .  C l a r k  may be 

" u n f i t "  by v i r t u e  o f  h i s  having been found t o  have  v i o l a t e d  

D i s c i p l i n a r y  Rules 1 - 1 0 2 ( A )  ( 6 ) ,  t h e  Referee  f i n d s  t h a t  such 

" u n f i t n e s s "  i s  of  a  temporary n a t u r e  and can  be c o r r e c t e d .  

V. RECOMMENDATION AS TO COSTS: The Referee  f i n d s  t h e  fo l l owing  

c o s t s  have been r ea sonab ly  i n c u r r e d  by The F l o r i d a  Bar: 

Gr ievance  Level:  

Admin i s t r a t i ve  Cos t  
[Rule 3-7.5 ( k )  ( 5 )  1 .............. 
Grievance Committee Hearing 
t r a n s c r i p t  of  October 2 0 ,  1986 ... 
Referee  Level  

Admin i s t r a t i ve  Cos t  
[Rule 3-7 .5(k)  ( 5 )  ............... 150.00 

F i n a l  Hearing ... t r a n s c r i p t  of  December 9 ,  1987 257.80 

TOTAL... .......................... $ 934.30 

The Refe ree  would recommend t h a t  t h e  Respondent be r e s p o n s i b l e  
f o r  one-half  ( 1 1 2 )  of t h e s e  c o s t s .  

R e s p e c t f u l l y  submi t t ed  t h i s  9 t h  

c c :  S i d  J. White,  C l e r k  
Supreme Cour t  of  F l o r i d a  
Randy Klayman Lazarus ,  Bar Counsel  
B r e t  S. C l a rk ,  p r o  se 


