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IN THE SUPREME COURT OF FLORIDA 

BERTHA PULIDO DE AYALA, 
Individually and as Personal 
Representative of the ESTATE 
OF MAXIMIANO AYALA, Deceased, 
and the children of MAXIMIANO 
AYALA, Deceased, by their next 
friend, BERTHA PULIDO DE AYALA, 

Petitioners, 

vs. 

FLORIDA FARM BUREAU CASUALTY 
INSURANCE CO. and STEVE'S 
HARVESTING, INC., 

CASE NO: 70,308 

APPELLATE NO: 85-1588 

Respondents. 

PETITIONER'S INITIAL BRIEF 

ON APPEAL FROM THE ORDER OF THE 

FOURTH DISTRICT COURT OF APPEAL 

ROGER N. MESSER, ESQ. 
RICHARD D. SNEED, JR., ESQ. 
Law Offices of 
SNEED & MESSER, P.A. 
700 Virginia Avenue 
Suite 104-Sun Bank Bldg. 
Fort Pierce, FL 34982 
Telephone: 305/465-2330 
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PREFACE 

The symbol "R" shall stand f o r  the Record on Appeal, 
the symbol "A" refers to the Appendix filed herewith by the 
Petitioner. 
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STATEMENT OF THE FACTS AND OF THE CASE 

On or a b o u t  March 9 ,  1984,  MAXIMIANO AYALA, was k i l l e d  

i n  a n  a c c i d e n t  i n  t h e  S t a t e  o f  F l o r i d a  w h i l e  performing 

d u t i e s  w i t h i n  t h e  scope of h i s  employment f o r  t h e  Respondent  

employe r ,  STEVE'S HARVESTING, I N C .  A t  t h e  t i m e  of t h e  

a c c i d e n t  and d e a t h ,  STEVE'S HARVESTING, I N C .  was i n s u r e d  f o r  

worker 's  compensation claims by FLORIDA FARM BUREAU CASUALTY 

INSURANCE COMPANY ( h e r e i n a f t e r  "FARM B U R E A U " ) .  

The d e c e d e n t  was s u r v i v e d  by h i s  wife ,  BERTHA PULIDO DE 

AYALA, f o u r  minor s o n s  and two minor d a u g h t e r s .  

A d d i t i o n a l l y ,  t h e  d e c e d e n t  was s u r v i v e d  by h i s  s o n ,  JOSE 

AYALA, who was n i n e t e e n  a t  t h e  time of h i s  f a t h e r ' s  d e a t h .  

JOSE AYALA is  a n a t u r a l  bo rn  U n i t e d  S t a t e s  c i t i z e n .  The 

d e c e d e n t  was a l s o  s u r v i v e d  by h i s  paren ts  who were d e p e n d e n t  

upon MAXIMIANO AYALA fo r  t h e i r  suppor t .  The w i f e ,  minor 

c h i l d r e n  and pa ren t s  of t h e  d e c e d e n t  were a l l  c i t i z e n s  and 

r e s i d e n t s  of t h e  R e p u b l i c  of Mexico a t  t h e  time of t h e  

a c c i d e n t .  BERTHA PULIDO DE AYALA ( h e r e i n a f t e r  "MRS. AYALA")  

is t h e  a p p o i n t e d  personal  r ep resen ta t ive  of t h e  e s t a t e  of 

M A X I M I A N O  AYALA, d e c e a s e d ,  whose e s t a t e  i s  p r e s e n t l y  b e i n g  

a d m i n i s t e r e d  i n  t h e  N i n e t e e n t h  J u d i c i a l  C i r c u i t  of F l o r i d a  

( R - 2 ) .  

MAXIMIANO AYALA, a Mexican c i t i z e n ,  had  l e g a l l y  l i v e d  

and worked i n  t h e  U n i t e d  S t a t e s  f o r  a p p r o x i m a t e l y  

t w e n t y - f i v e  y e a r s  a t  t h e  time of  h i s  d e a t h .  While  MRS. 

AYALA, t h e  d e c e d e n t ' s  widow, is  a c i t i z e n  of Mexico and 

LAW OFFICES OF SNEED 8 MESSER, P. A.,  700 VIRGINIA AVENUE, SUITE 1 0 4 - S U N  BANK BLDG., FT. PIERCE, FLORIDA 33430 (305) 465-2330 
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m a i n t a i n s  a r e s i d e n c e  i n  Mexico, s h e  a l s o  h o l d s  a " g r e e n  

c a r d "  i s s u e d  by t h e  U n i t e d  S t a t e s  Depar tment  o f  I m m i g r a t i o n  

and  N a t u r a l i z a t i o n ,  which document a l lows h e r  t o  l e g a l l y  

l i v e  and  work i n  t h e  U n i t e d  S t a t e s .  

Subsequen t  t o  MR. AYALA'S  d e a t h ,  MRS. AYALA, t h r o u g h  

h e r  a t t o r n e y ,  made demand upon t h e  Responden t ,  FARM BUREAU, 

f o r  t h e  maximum d e a t h  b e n e f i t ,  $ 1 0 0 , 0 0 0 . 0 0 ,  t o  b e  p a i d  t o  

h e r  and t o  t h e  c h i l d r e n  of t h e  d e c e d e n t  p u r s u a n t  t o  C h a p t e r  

440, F l a .  S t a t .  (19831,  commonly known a s  t h e  F l o r i d a  

Workers' Compensa t ion  A c t .  S a i d  demand was made by  l e t t e r  

d a t e d  August  2 4 ,  1984 (R-6-7).  

By l e t t e r  d a t e d  August  30,  1984,  FARM BUREAU t e n d e r e d  

t h e  s t a t u t o r y  l i m i t  of $1,000.00 by  check ,  t o  t h e  p e r s o n a l  

r e p r e s e n t a t i v e  o f  t h e  d e c e a s e d  p u r s u a n t  t o  S e c t i o n  

4 4 0 . 1 6 ( 7 ) ,  F l a .  S t a t .  ( 1 9 8 3 )  (R-8 ) .  T h i s  payment was n e v e r  

a c c e p t e d  by MRS. AYALA. 

The i n s t a n t  l i t i g a t i o n  was commenced on or a b o u t  

December 1 2 ,  1984,  when t h e  P e t i t i o n e r  f i l e d  h e r  Compla in t  

fo r  D e c l a r a t o r y  R e l i e f  i n  t h e  C i r c u i t  C o u r t  of t h e  

N i n e t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and f o r  S t .  L u c i e  County ,  

F l o r i d a .  (R-1-81. S a i d  Complaint a l l e g e d  t h a t  S e c t i o n  

440 .16 (7 )  was i n v a l i d  and u n e n f o r c e a b l e  b o t h  on i t s  face  and 

a s  a p p l i e d  t o  t h e  P e t i t i o n e r  as  v i o l a t i v e  of t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  and t h e  C o n s t i t u t i o n  of t h e  S t a t e  of 

F l o r i d a .  F u r t h e r ,  s a i d  Compla in t  a l l e g e d  t h a t  S e c t i o n  

4 4 0 . 1 6 ( 7 ) ,  F l a .  S t a t .  a r b i t r a r i l y  and u n r e a s o n a b l y  

- 2 -  
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d i s c r i m i n a t e d  a g a i n s t  r e s i d e n t  a l i e n s  i n j u r e d  i n  a job  

re la ted  a c c i d e n t  t h a t  r e s u l t e d  i n  t h e i r  d e a t h  when t h e i r  

d e p e n d e n t s  were n o t  r e s i d e n t s  o f  t h e  S t a t e  of F l o r i d a .  The 

Compla in t  f u r t h e r  a l l e g e d  t h a t  t h e  s t a t u t e  i n  q u e s t i o n  

d i s c r i m i n a t e d  a g a i n s t  r e s i d e n t  a l i e n s  s i n c e  i t  d e n i e d  them 

i n s u r a n c e  b e n e f i t s  d u r i n g  t h e i r  l i f e t i m e  which would 

otherwise be a v a i l a b l e  t o  them. ( R - 4 )  

The R e s p o n d e n t s ,  D e f e n d a n t s  i n  t h e  T r i a l  C o u r t  below, 

t i m e l y  f i l e d  a Motion t o  D i s m i s s  t h e  C o m p l a i n t ,  a l l e g i n g  

t h a t  t h e  P e t i t i o n e r ,  P l a i n t i f f  be low,  f a i l e d  t o  e x h a u s t  a l l  

of her a d m i n i s t r a t i v e  remedies f o r  t h e  r e a s o n  t h a t  t h e  

i n s t a n t  a c t i o n  was w i t h i n  t h e  e x c l u s i v e  j u r i s d i c t i o n  of t h e  

Deputy  Commiss ioners  of t h e  Depar tment  of Labor and 

Employment S e c u r i t y  and t h a t  t h e  C i r c u i t  C o u r t  was w i t h o u t  

j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  s u b j e c t  matter c o n t a i n e d  i n  

t h e  Compla in t  (R-9-10) .  S a i d  Motion t o  D i s m i s s  came on f o r  

h e a r i n g  before  t h e  Honorab le  P h i l l i p  G .  Nourse ,  C i r c u i t  

C o u r t  J u d g e  of t h e  N i n e t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and  f o r  

S t .  L u c i e  County ,  on F e b r u a r y  1 3 ,  1985.  A t r a n s c r i p t  of 

s a i d  h e a r i n g  is c o n t a i n e d  i n  t h e  Record on Appeal. 

(R-Court  Reporters 1 - 2 1 ) .  

A t  t h e  h e a r i n g ,  Judge  Nourse  r e q u i r e d  MRS. AYALA t o  

f i l e  a b r i e f  i n  s u p p o r t  of h e r  p o s i t i o n  w i t h i n  t w e n t y  d a y s  

and  f u r t h e r  r e q u i r e d  FARM BUREAU and STEVE'S  HARVESTING, 

I N C .  t o  f i l e  t h e i r  Answer Brief t w e n t y  d a y s  t h e r e a f t e r .  The 

C o u r t  s t a t e d  t h a t  t h e  b r i e f s  t o  be s u b m i t t e d  s h o u l d  address  

- 3 -  
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two p o i n t s .  F i r s t ,  w h e t h e r  t h e  C o u r t  had  t h e  a u t h o r i t y  t o  

hear t h e  i s s u e s  r a i s e d  i n  t h e  Compla in t  and  s e c o n d ,  i f  t h e  

C o u r t  d i d  h a v e  t h e  a u t h o r i t y ,  was t h e  s t a t u t e  i n  q u e s t i o n  

c o n s t i t u t i o n a l  (R-Court  Reporters 1 8 - 2 1 ) .  The C o u r t  f u r t h e r  

r e q u i r e d  t h e  R e s p o n d e n t s  t o  f i l e  a n  Answer t o  t h e  Compla in t  

b e f o r e  a l l  t h e  b r i e f s  were s u b m i t t e d  s o  t h a t  t h e  matter 

would b e  a t  i s s u e  and  t h e  Court c o u l d  d e c i d e  on t h e  b r i e f s  

w i t h o u t  t h e  b e n e f i t  of a rgumen t  (R-Court  Reporters 2 0 ) .  

After t h e  F e b r u a r y  1 3 ,  1985,  h e a r i n g ,  t h e  P e t i t i o n e r  f i l e d  

an  Amended Compla in t  which c o r r e c t e d  t h e  s t y l e  of t h e  

o r i g i n a l  Compla in t  s o  a s  t o  l i s t  t h e  proper a g g r i e v e d  

p a r t i e s  p u r s u a n t  t o  F l a .  S t a t .  S e c t i o n  4 4 0 . 1 6 ( 1 ) ( b ) .  

(R-15-22).  T h e r e a f t e r ,  t h e  R e s p o n d e n t s '  Answer was s e r v e d  

on A p r i l  1 2 ,  1985.  (R-23-26).  

The b r i e f  i n  t h e  C i r c u i t  C o u r t  of t h e  P e t i t i o n e r ,  

P l a i n t i f f  be low,  was s e r v e d  on May 8 ,  1985  (R-27-36) and t h e  

b r i e f  of FARM BUREAU and  STEVE'S HARVESTING, I N C . ,  

D e f e n d a n t s  be low,  was s e r v e d  on J u n e  3 ,  1985 .  (R-37-54) .  

The P e t i t i o n e r ' s  R e p l y  Brief a t  t h e  C i r c u i t  Cour t  l e v e l  w s 

s e r v e d  on J u n e  7 ,  1985 ,  a l o n g  w i t h  a Notice of T r i a l  which  

r e q u e s t e d  o n e - h a l f  d a y ,  n o n - j u r y  t r i a l  (R-58-63).  

The b r i e f s  were s u b m i t t e d  and J u d g e  Nourse i s s u e d  h i s  

o p i n i o n  on J u n e  1 3 ,  1985,  w i t h o u t  t h e  b e n e f i t  of o r a l  

a r g u m e n t .  The o p i n i o n  was i n  t h e  n a t u r e  of a F i n a l  Judgment  

and  h e l d  t h a t  t h e  C i r c u i t  C o u r t  h a d  j u r i s d i c t i o n  t o  d e c i d e  

t h e  c o n s t i t u t i o n a l i t y  of S e c t i o n  4 4 0 . 1 6 ( 7 )  and f u r t h e r  h e l d  

- 4 -  
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that Section 440.16(7) was unconstitutional under the 

Fourteenth Amendment of the United States Constitution. 

(R-98-100) (A-37-42). The Petitioner then filed a Motion 

for Clarification as to whether the statute in question was 

also unconstitutional under the Constitution of the State of 

Florida. After a hearing on the Motion for Clarification 

on July 3, 1985, the Trial Court held that Florida Statute 

Section 440.16(7), was also unconstitutional under the 

Florida Constitution and corrected its prior opinion so as 

to reflect this fact by interlineation on the last page of 

said opinion (R-100). 

The Respondents' Notice of Appeal to the Fourth 

District Court of Appeals was thereafter timely filed on 

July 2, 1985 (R-104). 

The following briefs were timely filed at the Fourth 

District Court of Appeals level: 

1. Appellant's Initial Brief; 

2. Appellee's Answer Brief; 

3. Appellants' Reply Brief; 

4. Amicus Curiae Brief of the United Farm Workers 

of America, AFL CIO in support of Appellee; 

5. Appellants' Answer Brief to the Amicus Curiae 

Brief of the United Farm Workers of America. 

6. Amicus Curiae Brief of the Associated 

Industries of Florida which essentially adopted the 

Appellants' brief. 
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After o r a l  a rgumen t ,  t h e  F o u r t h  D i s t r i c t  Cour t  of 

Appea l s  p u b l i s h e d  i t s  o p i n i o n  i n  F l o r i d a  Farm B u r e a u  v.  

Aya la ,  5 0 1  So.2d 1346 ( F l a .  4 t h  DCA 1987)  (A-46-48).  The 

D i s t r i c t  C o u r t  h e l d  t h a t  t h e  Lower C o u r t  J u d g e  was c o r r e c t  

i n  f i n d i n g  t h a t  h e  had  j u r i s d i c t i o n  t o  c o n s i d e r  t h e  

d e c l a r a t o r y  judgment a c t i o n .  However, it r e v e r s e d  t h e  Lower 

C o u r t  J u d g e ' s  r u l i n g  t h a t  S e c t i o n  4 4 0 . 1 6 ( 7 )  F l o r i d a  S t a t u t e  

( 1 9 8 3 )  was u n c o n s t i t u t i o n a l .  

The P e t i t i o n e r  s o u g h t  t o  h a v e  t h i s  Honorab le  C o u r t  take 

d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  c a u s e  and s e r v e d  i t s  

j u r i s d i c t i o n a l  b r i e f  on Apr i l  3 ,  1987.  Responden t s  s e r v e d  

t h e i r  j u r i s d i c t i o n a l  b r i e f  on A p r i l  23, 1987.  T h i s  

Honorab le  C o u r t  e n t e r e d  i t s  o r d e r  a c c e p t i n g  j u r i s d i c t i o n  and  

s e t t i n g  o r a l  a rgument  on J u n e  2 4 ,  1987.  
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SUMMARY OF ARGUMENT 

MAXIMIANO AYALA was k i l l e d  on t h e  j o b  i n  an  a c c i d e n t  

a r i s i n g  o u t  of h i s  employment i n  March of 1984.  A t  t h e  time 

of h i s  d e a t h ,  MR. AYALA had  been  a l e g a l  r e s i d e n t  of t h e  

U n i t e d  S t a t e s  f o r  a p p r o x i m a t e l y  t w e n t y - f i v e  y e a r s .  H e  h e l d  

a " g r e e n  c a r d "  which a l l o w e d  him t o  w o r k  i n  t h e  U n i t e d  

S t a t e s .  

After h i s  d e a t h ,  MR. AYALA'S wife  s o u g h t  t o  o b t a i n  

workers' compensation d e a t h  b e n e f i t s  from MR. AYALA'S 

employer  and  t h e  e m p l o y e r ' s  i n s u r a n c e  c a r r i e r .  MRS. AYALA 

was p r o h i b i t e d  from f i l i n g  a w r o n g f u l  d e a t h  s u i t  a g a i n s t  t h e  

h u s b a n d ' s  employer  d u e  t o  t h e  o p e r a t i o n  of F l o r i d a  Workers' 

Compensation L a w .  

A t  t h e  time of h e r  h u s b a n d ' s  d e a t h ,  MRS. AYALA r e s i d e d  

i n  Mexico a l o n g  w i t h  t h e  s i x  minor  c h i l d r e n  o f  M A X I M I A N O  

AYALA and h i s  two e l d e r l y  pa ren t s  who were a l l  d e p e n d e n t  

upon MR. AYALA f o r  suppor t .  Because t h e s e  n i n e  d e p e n d e n t s  

were a l l  a l i e n s  and a l l  r e s i d e d  i n  Mexico and  b e c a u s e  t h e y  

d i d  n o t  r e s i d e  i n  Canada or t h e  U n i t e d  S t a t e s ,  t h e  ca r r i e r  

d e n i e d  t h a t  i t  was r e s p o n s i b l e  t o  p a y  t h e  f u l l  insurance  

b e n e f i t  and ,  i n s t e a d ,  p u r s u a n t  t o  F l o r i d a  S t a t u t e  S e c t i o n  

4 4 0 . 1 6 ( 7 ) ,  f o r w a r d e d  a check  i n  t h e  amount o f  $1 ,000 .00  t o  

MRS. AYALA. T h i s  check  was n o t  a c c e p t e d  or c a s h e d  by MRS. 

AYALA. 

F l o r i d a  S t a t u t e  S e c t i o n  4 4 0 . 1 6 ( 7 )  i s  an  a r c h a i c  and  

p o o r l y  worded attempt by t h e  l e g i s l a t u r e  t o  d i s c r i m i n a t e  
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between Canad ian  a l i e n s  and a l i e n s  from o t h e r  p a r t s  of t h e  

w o r l d ,  i n c l u d i n g  Mexico. The s t a t u t e ,  as worded, and as 

a p p l i e d  i n  t h i s  p a r t i c u l a r  case is u n c o n s t i t u t i o n a l  under  

b o t h  t h e  F l o r i d a  S t a t e  C o n s t i t u t i o n  and t h e  C o n s t i t u t i o n  of 

t h e  U n i t e d  S t a t e s .  

Wi th  r e g a r d  t o  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  "access t o  

c o u r t s "  g u a r a n t y  c o n t a i n e d  i n  Ar t i c l e  I ,  S e c t i o n  2 1  of t h e  

S t a t e  C o n s t i t u t i o n  is  c l e a r l y  v i o l a t e d  s i n c e  t h e  workers' 

compensa t ion  s t a t u t e  removes t h e  r i g h t  t o  b r i n g  a w r o n g f u l  

d e a t h  s u i t  a g a i n s t  t h e  employer  w h i l e  p r o v i d i n g  e s s e n t i a l l y  

n o t h i n g  i n  r e t u r n  f o r  t h e  l o s s  of t h a t  r i g h t .  

F l o r i d a  S t a t u t e  S e c t i o n  4 4 0 . 1 6 ( 7 )  f u r t h e r  v i o l a t e s  

A r t i c l e  I ,  S e c t i o n  9 o f  t h e  F l o r i d a  C o n s t i t u t i o n  s i n c e  t h e  

n e t  r e s u l t  of t h e  s t a t u t e  i s  d e p r i v a t i o n  of a p r o p e r t y  r i g h t  

h e l d  by  MRS. AYALA a s  p e r s o n a l  r e p r e s e n t a t i v e  of t h e  e s t a t e  

and on b e h a l f  of t h e  d e p e n d e n t s  of MAXIMIANO AYALA w i t h o u t  

d u e  process of law. 

P e r h a p s  t h e  c l ea re s t  example o f  v i o l a t i o n  of t h e  

F l o r i d a  C o n s t i t u t i o n  comes when one  c o n s i d e r s  Ar t ic le  I ,  

S e c t i o n  2 of t h e  F l o r i d a  C o n s t i t u t i o n  i n  l i g h t  of t h e  f a c t s  

i n  t h i s  case.  A r t i c l e  I ,  S e c t i o n  2 s t a t e s :  

A l l  n a t u r a l  p e r s o n s  ( e m p h a s i s  a d d e d )  a r e  equal  b e f o r e  
t h e  law and h a v e  i n a l i e n a b l e  r i g h t s  among which a r e  t h e  
r i g h t  t o  e n j o y  and d e f e n d  l i f e  and  l i b e r t y ,  t o  p u r s u e  
h a p p i n e s s ,  t o  b e  rewarded  f o r  i n d u s t r y ,  and t o  acqui re ,  
possess and p r o t e c t  p r o p e r t y ;  except a t  t h e  o w n e r s h i p ,  
i n h e r i t a n c e ,  d i s p o s i t i o n  and possession of - r ea l  
p r o p e r t y  ( e m p h a s i s  a d d e d )  by a l i e n s  i n e l i g i b l e  f o r  
c i t i z e n s h i p  may b e  r e g u l a t e d  or p r o h i b i t e d  by law,  No 
p e r s o n  s h a l l  b e  d e p r i v e d  of a n y  r i g h t  b e c a u s e  of race 
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or  religion, 

It takes an extremely labored construction of this 

section of Florida's Constitution to determine that "all 

natural persons" do not include the widow and minor children 

of MAXIMIANO AYALA, deceased. 

With regard to federal constitutionality, the statute 

in question is unconstitutional under the due process and 

equal protection clauses of the Fourteenth Amendment to the 

Constitution. While there may not be a constitutional right 

to workers' compensation death benefits, once the state has 

conferred these benefits, they must be distributed in 

accordance with the equal protection and due process clauses 

of the Constitution. Florida Statute Section 440.16(7) 

attempts to discriminate between different classes of aliens 

without a showing of a rational basis for the 

discrimination. 

This Court should reverse the District Court of Appeal 

and affirm the Trial Court's ruling in striking down this 

unfair, archaic and unconstitutional section of the Florida 

Statutes. 

- 9 -  

LAW OFFICES OF SNEED & MESSER, P. A.,  700 VIRGINIA AVENUE, SUITE 1 0 4 - S U N  FUNK BLDG., FT. PIERCE, FLORIDA 33450 (306) 465-2330 



I 
I 
I 
I 
I 
I 
I 
I 
I 
*I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

ARGUMENT 

I. WHETHER FLORIDA STATUTE SECTION 440.16(7) IS 
CONSTITUTIONAL UNDER THE FLORIDA CONSTITUTION. 

BERTHA PULIDO DE AYALA sought to have Florida Statute 

Section 440.16(7)(1983) declared unconstitutional both on 

its face and as applied on the basis that it violates both 

the Federal and State Constitutions. The Statute in 

question provides: 

Compensation under this chapter to aliens not residents 
( o r  about to become nonresidents) of the United States 
or Canada shall be the same in amount as provided for 
residents, except that dependents in any foreign 
country shall be limited to surviving spouse and child 
or children, or if there be no surviving spouse or 
child or  children, to surviving father or mother whom 
the employee has supported, either wholly or in part, 
for the period of 1 year prior to the date of the 
injury, and except that the deputy commissioner may, at 
the deputy commissioner's option, or upon the 
application of the insurance carrier, commute all 
future installments of compensation to be paid to such 
aliens by paying or causing to be paid to them one-half 
of the commuted amount of such future installments of 
compensation as determined by the deputy commissioner, 
and provided further that compensation to dependents 
referred to in this subsection shall in no case exceed 
$1,000. 

The Circuit Court Judge ruled that the Statute was 

unconstitutional on both state constitutional grounds and 

federal constitutional grounds. With regard to the state 

constitutional question, the Petitioner alleges that Florida 

Statute Section 440.16(7)(1983) is violative of three 

articles of the Florida Constitution: 

A. Article I, Section 21, the so-called "access 

to courts" provision; 
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clause of the Florida Constitution; 

C. Article I, Section 9 of the Florida 

Constitution, the due process clause of the Florida 

Constitution. 

Article I, Section 21 of the Florida Constitution 

states that 

The courts shall be open to every person for redress of 
any injury, and justice shall be administered without 
sale, denial or delay. 

This provision of the Florida Constitution has been in 

effect in the State Constitution since 1885. The Florida 

Supreme Court in Holland, for Use and Benefit of Williams v. 

Mayes, 155 Fla. 129, 19 So.2d 709 (1944), stated that the 

purpose of Article I, Section 21 "was to give vitality to 

the maximum that for every wrong there is a remedy." 

Clearly, on its face, Fla. Stat. Section 440.16(7) is 

violative of this clause of the State Constitution since it 

removes any remedy which the Petitioner has under the 

workers' compensation statute at the same time denying the 

Petitioner access to the Courts and redress against the 

employer in a wrongful death action. 

In Chapman v. Dillon, 415 So.2d 12 (Fla. 19821, the 

Florida Supreme Court indicated that the No-Fault Insurance 

Law did not violate the "access to courts" clause of the 

Florida Constitution because there was created a reasonable 

alternative to a tort action since "the injured party is 
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a s s u r e d  a r e c o v e r y  of h i s  m a j o r  a n d  s a l i e n t  economic  losses  

from h i s  own i n s u r e r . "  The r i g h t  t o  s u e  f o r  r e d r e s s  of 

g r i e v a n c e s  is  a f u n d a m e n t a l  r i g h t .  The Workers' 

Compensa t ion  s t a t u t e  h a s  t a k e n  away t h e  common law r i g h t  t o  

f i l e  t o r t  a c t i o n s  a g a i n s t  e m p l o y e r s  or t o  f i l e  w r o n g f u l  

d e a t h  a c t i o n s  a s  r e c o g n i z e d  u n d e r  t h e  law of t h e  S t a t e  o f  

F l o r i d a .  I n  t h i s  spec i f i c  case it  h a s  g i v e n  n o t h i n g  i n  

r e t u r n  f o r  t h e  l o s s  o f  t h o s e  r i g h t s .  

T h e r e  is  i n  f a c t  n o  r e c o v e r y  of t h e  major a n d  s a l i e n t  

economic  losses  o f  t h e  i n j u r e d  p a r t y .  The $1 ,000 .00  

l i m i t a t i o n  of b e n e f i t s  c a l l e d  f o r  i n  F l a .  S t a t .  S e c t i o n  

4 4 0 . 1 6 ( 7 ) ,  t o g e t h e r  w i t h  t h e  $2 ,500 .00  f u n e r a l  b e n e f i t  w i l l  

n o t  p a y  t h e  a p p r o x i m a t e  $5 ,000 .00  c o s t  of t h e  p r e p a r a t i o n  of 

t h e  body i n  t h e  U n i t e d  States ,  s h i p m e n t  of t h e  body t o  

Mexico a n d  i t s  b u r i a l  i n  Mexico. The sum p r o v i d e d  by t h e  

s t a t u t e ,  i n  e f f e c t ,  p r o v i d e s  n o t h i n g  t o  compensate t h e  widow 

a n d  s i x  m i n o r  c h i l d r e n  f o r  t h e  l o s s  of s u p p o r t  a n d  services  

f r o m  t h e  f a m i l y  b r e a d  w i n n e r .  

T h i s  H o n o r a b l e  C o u r t  i n  S m i t h  v .  D e p a r t m e n t  of 

I n s u r a n c e ,  1 2  F.L.W. 1 8 9  ( F l a .  1 9 8 7 ) ,  Rev. a t  1 2  F.L.W. 277 

( 1 9 8 7 ) ,  So. 2d ( F l a .  19871,  i n d i c a t e d  t h a t  a 

$450,000.00  cap on noneconomic  damages was v i o l a t i v e  of 

Ar t i c l e  I ,  S e c t i o n  2 1  of t h e  F l o r i d a  C o n s t i t u t i o n .  The 

C o u r t  i n  S m i t h ,  s u p r a ,  d i s c u s s e d  a t  l e n g t h  t h e  s e m i n a l  case 

of K l u g e r  v .  W h i t e ,  2 8 1  So.2d 1 ( F l a .  1 9 7 3 ) .  The h o l d i n g  i n  
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Kluger was 

Where 

a s  fo l lows :  

a r i g h t  of  access t o  t h e  cour t s  f o r  r e d r e s s  f o r  
a par , icu la r  i n j u r y  h a s  been  p r o v i d e d  by s t a t u t o r y  law 
p r e d a t i n g  t h e  a d o p t i o n  of t h e  D e c l a r a t i o n  of R i g h t s  o f  
t h e  C o n s t i t u t i o n  of t h e  of  t h e  S t a t e  of F l o r i d a ,  or 
where s u c h  r i c l h t  h a s  become a Dart  of t h e  common law o f  
t h e  S t a t e  p u r s u a n t  t o  F l a .  S t a t .  S e c t i o n  2.01,  F.S.A., 
t h e  Leqis la ture  is  w i t h o u t  power t o  a b o l i s h  s u c h  a 
r i g h t  w i t h o u t  p r o v i d i n g  a r e a s o n a b l e  a l t e r n a t i v e  t o  
p ro tec t  t h e  r i g h t s  of t h e  people o f  t h e  S t a t e  t o  
r e d r e s s  f o r  i n j u r i e s ,  u n l e s s  t h e  L e g i s l a t u r e  c a n  show 
a n  o v e r p o w e r i n g  p u b l i c  n e c e s s i t y  f o r  t h e  a b o l i s h m e n t  of 
s u c h  r i g h t ,  and n o  a l t e r n a t i v e  method o f  m e e t i n g  s u c h  
p u b l i c  n e c e s s i t y  c a n  be  shown. 

The Cour t  i n  S m i t h ,  supra ,  i n d i c a t e d  t h a t  t h e r e  was no  

r e l e v a n t  d i s t i n c t i o n  be tween t h e  i s s u e  i n  Kluge r  and  t h e  

i s s u e  i n  Smi th .  

I n  K l u g e r ,  t h e  l e g i s l a t u r e  a t t e m p t e d  t o  
u n c o n s t i t u t i o n a l l y  r e s t r i c t  t h e  r i g h t  of r e d r e s s  a t  t h e  
bot tom of t h e  damages s p e c t r u m ;  h e r e ,  it a t tempts  t o  
r e s t r i c t  t h e  t o p  of t h e  spectrum. N e i t h  r r e s t r i c t i o n  
i s  p e r m i s s i b l e  u n l e s s  one of t h e  Kluger  e x c e p t i o n s  i s  
met; i . e . ,  (1) p r o v i d i n g  a r e a s o n a b l e  a l t e r n a t i v e  
remedy or commensurate  b e n e f i t ,  or ( 2 )  l e g i s l a t i v e  
showing of o v e r p o w e r i n g  p u b l i c  n e c e s s i t y  f o r  t h e  
a b o l i s h m e n t  of t h e  r i g h t  and no  a l t e r n a t i v e  method o f  
m e e t i n g  s u c h  p u b l i c  n e c e s s i t y .  

The c o n s t i t u t i o n a l  r i g h t  t o  access t o  c o u r t s  c o n t a i n e d  

i n  Ar t ic le  1, S e c t i o n  2 1  of t h e  F l o r i d a  C o n s t i t u t i o n  " h a s  no  

c o u n t e r p a r t  i n  t h e  F e d e r a l  C o n s t i t u t i o n  and d e r i v e s  i t s  

scope and meaning  s o l e l y  from F l o r i d a  case law." Over l and  

C o n s t r u c t i o n  Company, I n c .  v .  S i rmons ,  369 So.2d 572 ( F l a .  

1 9 7 9 ) .  The Supreme C o u r t  i n  Over l and  i n d i c a t e d  t h a t  t h e  

common l a w  r i g h t s  of a c t i o n  p r o t e c t e d  by t h e  access t o  

c o u r t s  p r o v i s i o n  a r e  n o t  o n l y  t h o s e  i n  place a s  of J u l y  4 ,  

1776,  a s  F.S.A. S e c t i o n  2 .01  l i t e r a l l y  p r o v i d e s ,  b u t  h a v e  
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been  h e l d  t o  b e  " d e s i g n e d  f o r  a p p l i c a t i o n  t o  new c o n d i t i o n s  

and  c i r c u m s t a n c e s . "  See a l s o  S t a t e  e x  r e l .  Bur r  v .  

J a c k s o n v i l l e  T e r m i n a l  Company, 9 0  F l a .  721, 106  So. 576 

( F l a .  1 9 2 5 ) .  

The C o u r t  i n  O v e r l a n d ,  s u p r a ,  was d e a l i n g  w i t h  a cause 

of a c t i o n  which was n o t  r e c o g n i z e d  by s t a t u t e  u n t i l  1975.  

However, a s t a t u t o r y  r i g h t  t o  b r i n g  a w r o n g f u l  d e a t h  a c t i o n  

h a s  l o n g  b e e n  r e c o g n i z e d  i n  t h e  S t a t e  o f  F l o r i d a .  See e.g.  

B e n o i t  v .  M i a m i  Beach E lec t r i c  Co., 85  F l a .  396,  96 So. 1 5 8  

( 1 9 2 3 ) .  

I n  t h e  w r o n g f u l  d e a t h  c o n t e x t s  now c o v e r e d  by  F l o r i d a  

Workers' Compensa t ion  s t a t u t e  w i t h  r e g a r d  t o  Canad ian  

c i t i z e n s  and  U n i t e d  S t a t e s  c i t i z e n s ,  t h e  r i g h t  t o  t h e  t o r t  

a c t i o n  f o r  w r o n g f u l  d e a t h  h a s  been  r e p l a c e d  by  a r e a s o n a b l e  

a l t e r n a t i v e  and  t h u s  passes t h e  K l u g e r ,  supra ,  t e s t .  

However, w i t h  r e g a r d  t o  t h e  r i g h t s  o f  an  a l i e n  f rom any  

c o u n t r y  except Canada,  F l o r i d a  S t a t u t e  S e c t i o n  4 4 0 . 1 6 ( 7 )  i s ,  

on i t s  face,  v i o l a t i v e  of t h e  access t o  c o u r t s  c l a u s e  o f  t h e  

S t a t e  C o n s t i t u t i o n  s i n c e  it removes a n y  remedy which s u c h  a 

p e r s o n  h a s  unde r  t h e  Workers' Compensa t ion  S t a t u t e ,  w h i l e  a t  

t h e  same time d e n y i n g  t h e  access t o  t h e  c o u r t s  f o r  r e d r e s s  

a g a i n s t  t h e  e m p l o y e r .  

F l o r i d a  S t a t u t e  S e c t i o n  4 4 0 . 1 6 ( 7 )  is v i o l a t i v e  of 

Ar t ic le  I ,  S e c t i o n  9 of t h e  F l o r i d a  C o n s t i t u t i o n  which 

s t a t e s  t h a t :  

N o  p e r s o n  s h a l l  be d e p r i v e d  of l i f e ,  l i b e r t y  o r  
p rope r ty  w i t h o u t  d u e  process of law. . .  
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T h i s  c l a u s e  h a s  been  a p a r t  of t h e  F l o r i d a  C o n s t i t u t i o n  

s i n c e  1885.  The S t a t e  Supreme C o u r t  i n  L .  Maxcy, I n c .  v .  

Mayo, 1 0 3  F la .  552, 139  So. 1 2 1  ( 1 9 3 2 )  i n d i c a t e d  t h a t  

l e g i s l a t i v e  a c t s  m u s t  a c c o r d  w i t h  t h e  g u a r a n t y  t h a t  no  man 

s h a l l  b e  d e p r i v e d  of l i f e ,  l i b e r t y  o r  p r o p e r t y  w i t h o u t  d u e  

process of law. 

I t  h a s  a l s o  been  h e l d  i n  Tomayco v .  Thomas, 1 4 3  So.2d 

227 ( F l a .  3 r d  DCA 1962)  t h a t  t h e  c o n s t i t u t i o n a l  g u a r a n t y  of 

due  process under  t h e  S t a t e  C o n s t i t u t i o n  e x t e n d s  t o  e v e r y  

t y p e  of l e g a l  p r o c e e d i n g .  T h i s  would,  o f  n e c e s s i t y ,  i n c l u d e  

workers' compensa t ion  p r o c e e d i n g s .  I t  i s  c lear  t h a t  F l o r i d a  

S t a tue  S e c t i o n  440 .16 (7 )  d e p r i v e s  t h e  Appellee and a l l  

o t h e r s  i n  h e r  c lass  of  due  process of law f o r  r e c o v e r y  of 

h e r  p r o p e r t y  r i g h t s .  

P e r h a p s  one  of t h e  s t r o n g e s t  a r g u m e n t s  a g a i n s t  t h e  

c o n s t i t u t i o n a l i t y  of t h e  s u b j e c t  s t a t u t e  i s  Ar t i c l e  I ,  

S e c t i o n  2 of t h e  F l o r i d a  c o n s t i t u t i o n  which s t a t e s :  

A l l  n a t u r a l  p e r s o n s  ( e m p h a s i s  a d d e d )  a re  equal b e f o r e  
t h e  law and h a v e  i n a l i e n a b l e  r i g h t s  among which a re  t h e  
r i g h t  t o  e n j o y  and d e f e n d  l i f e  and l i b e r t y ,  t o  p u r s u e  
h a p p i n e s s ,  t o  b e  r ewarded  f o r  i n d u s t r y ,  and t o  acqui re ,  
possess and  p r o t e c t  p r o p e r t y ;  e x c e p t  t h a t  t h e  
o w n e r s h i p ,  i n h e r i t a n c e ,  d i s p o s i t i o n  and  p o s s e s s i o n  of 
r ea l  proper ty  ( e m p h a s i s  a d d e d )  by  a l i e n s  i n e l i g i b l e  
f o r  c i t i z e n s h i p  may be  r e g u l a t e d  or  p r o h i b i t e d  by law. 
No p e r s o n  s h a l l  b e  d e p r i v e d  of  a n y  r i g h t  b e c a u s e  of 
race or  r e l i g i o n .  

T h i s  p r o v i s i o n  o f  t h e  F l o r i d a  C o n s t i t u t i o n  h a s  been  

h e l d  t o  be manda to ry .  The  S t a t e  Supreme Court  i n  Crawford  

v.  G i l c h r i s t ,  64 F l a .  4 1 ,  59 So. 963 (19251,  s t a t e d  t h a t  
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" e v e r y  word of a S t a t e  C o n s t i t u t i o n  s h o u l d  b e  g i v e n  i t s  

i n t e n d e d  meaning  and  e f f e c t ,  and e s s e n t i a l  p r o v i s i o n s  of a 

C o n s t i t u t i o n  a r e  t o  b e  r e g a r d e d  a s  b e i n g  manda to ry . "  

I t  is  clear  t h a t  t h e  framers of t h e  S t a t e  C o n s t i t u t i o n  

i n t e n d e d  t h a t  p e r s o n a l  p r o p e r t y  r i g h t s  of a l l  n a t u r a l  

p e r s o n s  ( e m p h a s i s  a d d e d ) ,  i n c l u d i n g  a l i e n s ,  s h o u l d  b e  

p r o t e c t e d  and s h o u l d  be  e q u a l  w i t h  a l l  o t h e r  n a t u r a l  

p e r s o n s .  I n  t h a t  F l a .  S t a t .  S e c t i o n  4 4 0 . 1 6 ( 7 )  d i r e c t l y  

c o n t r a d i c t s  t h i s  c lause  i n  t h e  F l o r i d a  C o n s t i t u t i o n ,  i t  is 

u n c o n s t i t u t i o n a l .  

The c o n s t i t u t i o n a l i t y  of F l a .  S t a t .  S e c t i o n  4 4 0 . 1 6 ( 7 )  

h a s  n o t  been  d e t e r m i n e d  p r i o r  t o  t h i s  case. The S t a t e  

Supreme C o u r t  i n  S t a t e  e x  r e l .  Nuveen v .  Greer, 88 F l a .  249, 

102  So. 739 ( 1 9 2 5 )  i n d i c a t e d  t h a t  r i g h t s  a c q u i r e d  unde r  a 

s t a t u t e  t h a t  h a s  n o t  been  a d j u d i c a t e d  t o  b e  c o n s t i t u t i o n a l  

a r e  s u b j e c t  t o  a s u b s e q u e n t  a d j u d i c a t i o n  t h a t  t h e  s t a t u t e  is 

u n c o n s t i t u t i o n a l ,  even  though  t h e  s t a t u t e  h a s  been  g e n e r a l l y  

c o n s i d e r e d  v a l i d .  

I t  is clear  t h a t  t h e  s t a t e  l e g i s l a t u r e  when i t  created 

F l a .  S t a t .  S e c t i o n  440 .16 (7 )  d i s c r i m i n a t e d  u n j u s t l y  and 

w i t h o u t  c a u s e  a g a i n s t  employees  from Mexico a s  opposed  t o  

employees  f rom Canada.  T h e r e  is  no  r a t i o n a l  or  v a l i d  b a s i s  

f o r  t h i s  d i s c r i m i n a t i o n .  The c l a s s i f i c a t i o n  c r e a t e d  unde r  

t h e  s t a t u t e  is  u n r e a s o n a b l e  and a r b i t r a r y .  

The r a c i a l  d i f f e r e n c e s  between Mexicans and C a n a d i a n s  

a re  o b v i o u s .  The e f f e c t  of t h e  s t a t u t e  i s  t h a t  f a i r - s k i n n e d  
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Caucasian Canadians are given the same benefits as United 

States citizens while brown-skinned Mexican aliens are 

denied them. No rational basis for discriminating against 

aliens in general has been shown in this case. There can 

certainly be no basis f o r  discriminating between Canadian 

nonresident aliens and Mexican nonresident aliens. It is a 

constitutional axiom that while certain benefits may not be 

required to be provided by the state, once they are 

provided, they must be distributed in accordance with the 

equal protection clause. Heckler v. Matthews, 465 U.S. 728 

(1984); Zobel v. Williams, 457 U . S .  55 (1982). 

The workers' compensation statute was originally 

adopted in 1935 in Florida and contained a minimum death 

benefit recovery for a citizen in the amount of $1,440.00 

(350 weeks x $4.00 per week) and a maximum recovery for a 

citizen of the United States or a Canadian citizen in the 

amount of $5,000.00. Florida Laws 1935 C. 17481 Section 16. 

The maximum death benefit for aliens, other than Canadians, 

with foreign dependents was $1,000.00. 

The legislature has, in most respects, recognized the 

effects of inflation on these death benefits. Through at 

least fifteen revisions, Section 16 of the Statute has 

increased maximum death benefits for U. S .  and Canadian 

citizens from $5,000.00 in the 1930's to $25,000.00 in the 

late 1950's, to $50,000.00 in the 1970's and now to the 

present level of $100,000.00. The funeral expense benefit 

- 17 - 

LAW OFFICES OF SNEED & MESSER, P. A, ,  700 VIRGINIA AVENUE, SUITE 1 0 4 - S U N  BANK BLDG., FT. PIERCE, FLORIDA 33450 (303) 465-2330 



c 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

h a s  l i k e w i s e  r i s e n  i n  i n c r e m e n t s  from $150.00 i n  1935 t o  t h e  

p r e s e n t  l e v e l  of $ 2 , 5 0 0 . 0 0 ,  a 1 ,667% i n c r e a s e .  F l o r i d a  

S t a t u t e s  A n n o t a t e d ,  S e c t i o n  440.16, H i s t o r i c a l  Note. 

Meanwhile,  t h e  $1,000.00 cap on d e a t h  b e n e f i t s  f o r  

a l i e n s  s i m i l a r l y  s i t u a t e d  w i t h  t h e  P e t i t i o n e r ,  MRS. AYALA, 

has  remained  unchanged o v e r  t h e  l a s t  h a l f  c e n t u r y .  

I n  a d d i t i o n  t o  b e i n g  u n c o n s t i t u t i o n a l ,  F l o r i d a  S t a t u t e  

S e c t i o n  440 .16 (7 )  v i o l a t e s  t h e  p u b l i c  p o l i c y  of t h e  S t a t e  of 

F l o r i d a  i n  t h a t  i n  encourages t h e  h i r i n g  of a l i e n  l a b o r  o v e r  

t h e  h i r i n g  of American c i t i z e n s .  T h i s  i s  t r u e  d u e  t o  t h e  

f a c t  t h a t  i n s u r a n c e  r a t e s  a re  b a s e d ,  i n  p a r t ,  upon t h e  

amount of money t h e  i n s u r a n c e  ca r r i e r  must  p a y  i n  t h e  e v e n t  

t h e y  h a v e  t o  p a y  a claim f o r  d e a t h  under  t h e  workers '  

compensation s t a t u t e .  

T h a t  t h e  s t a t u t e  i n  q u e s t i o n  is  a r b i t r a r y  on i t s  face 

and is  a r b i t r a r y  a s  i t  r e l a t e s  t o  t h i s  p a r t i c u l a r  case is 

o b v i o u s .  C o n s i d e r  t h e  a c c i d e n t s  of f a t e  which r e s u l t e d  i n  

t h e  u n j u s t  d e n i a l  of b e n e f i t s  t o  MRS. AYALA and  t h e  s i x  

minor  c h i l d r e n .  Had MAXIMIANO AYALA d i e d  one  and one -ha l f  

y e a r s  e a r l i e r  unde r  t h e  same c i r c u m s t a n c e s ,  t h e  f u l l  b e n e f i t  

would have  been  p a i d  d u e  t o  t h e  f a c t  t h a t  h i s  U n i t e d  S t a t e s  

c i t i z e n  s u r v i v i n g  s o n  would have  been  unde r  t h e  age of  

m a j o r i t y .  B e n e f i t s  would h a v e  been  p a i d  t o  a l l  s u r v i v o r s ,  

n o t  j u s t  t h e  c i t i z e n ,  e v e n  though  a l l  s u r v i v o r s  were s t i l l  

r e s i d i n g  i n  Mexico. Had MR. AYALA d i e d  d u r i n g  a p e r i o d  of 

time i n  which h i s  w i f e  was i n  t h e  U n i t e d  S t a t e s  work ing  w i t h  
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him unde r  h e r  own " g r e e n  c a r d , w  a l l  o f  h i s  s u r v i v o r s  unde r  

t h e  s t a t u t e  would h a v e  r e c e i v e d  t h e  f u l l  b e n e f i t  i n  t h e  

amount of $ 1 0 0 , 0 0 0 . 0 0 .  

I n s t e a d ,  MRS. AYALA and  t h e  s i x  c h i l d r e n  a r e  f o r c e d  b y  

F l a .  S t a t .  S e c t i o n  4 4 0 . 1 6 ( 7 )  t o  accept a d e p r e s s i o n  e ra  

d e a t h  b e n e f i t  which p r o v i d e s  n o t h i n g  f o r  t h e i r  s u p p o r t .  T o  

a l low t h i s  u n j u s t  r esu l t  t o  occur on t h e  b a s i s  of t h i s  

a r c h a i c ,  poor ly  worded and  c l e a r l y  u n c o n s t i t u t i o n a l  s t a t u t e  

would g i v e  c r e d e n c e  t o  t h e  o l d  saw t h a t  " i t ' s  a l l  law and no 

j u s t i c e . "  
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TI. WHETHER FLORIDA STATUTE SECTION 440.16(7) IS 
CONSTITUTIONAL UNDER THE UNITED STATES 
CONSTITUTION. 

The Honorable Circuit Court Judge ruled that Florida 

Statute Section 440.16(7) was unconstitutional under the 

United States Constitution equal protection and due process 

clauses. With regard to federal constitutionality, the 

United States Supreme Court employs two distinct standards 

of review in determining the validity of allegedly 

discriminatory statutes under the equal protection clause, 

I 

with the standard applicable to any given case depending on 

the nature of the classifications drawn by the statute and 

the nature of the "interests" involved. 

I 

The first standard is the traditional or the "rational 

basis test." Under this standard of review, a statute will 

be upheld under the equal protection clause if the 

classifications drawn by the statute are "rationally 

related" to a "legitimate governmental objective." However, 

where the discriminatory treatment of the statute is drawn 

along the lines of a "suspect classification," or involves 

I 

the deprivation of a "fundamental right," the Court employs 

a more rigorous standard of review, known as "strict 

scrutiny," under which a classification can only be upheld I 
I 
I 

if it is essential to the achievement of a compelling state 

interest. (Emphasis added.) See San Antonio School 

District v. Rodriguez, 411 U.S. 1 ( 1 9 7 3 ) .  
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The statute in question cannot be upheld as 

constitutional using either of the two standards, the 

"rational basis test," or the "strict scrutiny test." 

In a number of recent cases, the United States Supreme 

Court has indicated that aliens constitute a "suspect 

class," so that any state statute which discriminates 

against aliens must satisfy the requirements of "strict 

scrutiny" if it is to be upheld. See Graham v. Richardson 

403 U . S .  365 (1971). Nyquist v. Mauclet, 432 U.S. 1 (1977). 

In re Griffiths, 413 U.S. 717 (1973). 

Thus, in Graham v. Richardson, supra, the Court held 

invalid certain state statutes which limited eligibility for 

welfare benefits to persons who were either (1) U.S. 

citizens or ( 2 )  aliens who had resided in the states for a 

particular period of time. 

The U.S. Supreme Court in Takahashi v. Fish and Game 

Comm'n, 334 U.S. 410 (1948) stated 

The Fourteenth Amendment and the laws adopted under its 
authority thus embody a general policy that all persons 
lawfully in this country shall abide in any state on an 
equality of legal privileges with all citizens under 
nondiscriminatory laws. 

In Nyquist v. Mauclet, supra, the Court stated that 

classifications by a state that are based on alienage are 

inherently suspect and subject to close judicial scrutiny. 

In the case at bar, the decedent, MAXIMIANO AYALA, was 

a resident alien who had legally worked in the United States 

for approximately the past twenty-five ( 2 5 )  years. He had 
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paid his full share of taxes and contributed to the 

community. 

MAXIMIANO AYALA and all other aliens like him whose 

dependents resided in a foreign country other than Canada, 

were and are denied equal protection of the laws of the 

United States in that they are denied the insurance benefits 

available to citizens or other aliens. MR. AYALA was denied 

the $100,000.00 insurance benefit which was and is available 

to Canadian workers, even in cases where Canadian workers 

are in this country illegally. 

Since Fla. Stat. Section 440.16(7) discriminates 

against resident aliens, as well as other aliens, the 

statute is invalid under the equal protection clause of the 

State and Federal Constitutions. 

The Florida Supreme Court has also, in recent years, 

held that a statute which discriminates against aliens was 

unconstitutional. The case of In re Estate of Fernandez, 

335 So.2d 829 (Fla. 19761, held that a statute prohibiting 

aliens from being appointed as personal representatives of a 

decedent's estate denied equal protection. 

Assuming that, arguendo, the state may constitutionally 

discriminate between U. S. citizens and aliens, if it has a 

rational basis to do s o ,  the state has no power to 

discriminate between Canadian aliens and Mexican aliens. In 

Plyler v. Doe, 457 U.S. 202 (1982), the U . S .  Supreme Court 

- 22 - 
LAW OFFICES OF SNEED & MESSER, P. A , ,  700  VIRGINIA AVENUE, SUITE 1 0 4 - S U N  BANK BLDG., FT. PIERCE, FLORIDA 33460 (305) 466-2330 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

stated 

The states enjoy no power with respect to the 
classification of aliens. 

It is true that the right to workers' compensation 

death benefits is not guaranteed, per se, in the 

Constitution. However, while there may be no constitutional 

right to workers' compensation death benefits, once the 

state has provided for them, they must be distributed in 

accordance with the equal protection clause of the 

Fourteenth Amendment to the Constitution. Zobel v. 

Williams, supra, and Heckler v. Matthews, supra. 

The Kansas Supreme Court in Vietti v. George K. Mackie 

Fuel Co.,  109 Kan. 179, 197 P 881 (19211, held part of the 

Kansas workers' compensation statute unconstitutional. The 

Kansas statute provided that alien dependents of a deceased 

workman were limited to a recovery of $750.00, which was 

substantially less than the benefit awarded to dependents of 

a workman who was a U.S. citizen. This statute was held 

unconstitutional on two grounds. The first ground was that 

the statute in question violated the terms of a treaty 

between the United States and Italy, and the second ground 

was that the statutory limitation was also in contravention 

of the Fourteenth Amendment of the United States 

Constitution. 

The Arizona Supreme Court in Jalifi v. Industrial 

Commission of Arizona, 132 Ariz. 233, 6 4 4  P2d 1319 (19821, 
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App. Dismd. Jalifi v. Industrial Commission of Arizona, 459 

U.S. 899 (19821, discussed at length the constitutionality 

of a statute similar to Florida Statute Section 440.16(7). 

The Arizona statute provided a reduced rate of payment 

for the dependents of an alien wherein the dependent resided 

outside the United States. Under the Arizona statute, 

nonresident dependents were entitled to receive sixty 

percent of the benefits otherwise payable to survivors who 

happened to be American citizens or who happened to live 

I 
I 

within the State of Arizona. The Court in Jalifi used the 

"rational basis test" to affirm the constitutionality of the 

Arizona statute. The Court indicated that the sixty percent 

level was reasonable given the lower cost of living in 

Mexico as opposed to the United States, 

Jalifi can be distinguished from the case at bar, 

however, in that the Arizona case provided for a payment of 

sixty percent of the funds otherwise payable while the 

Florida statute provides for a payment of one percent of the 

funds otherwise payable. The funds provided f o r  in the 

I 

Florida statute are insufficient, even by Mexican standards, 

to provide for the decent Christian burial of the remains of 

the decedent at his home in Mexico, let alone provide for 

the support of the nine people dependent upon MAXIMIANO 

AYALA for support during his lifetime. 

I 

The limitations of Fla. Stat. Section 440.16(7)(1983) 

are such that the Petitioner is left with no remedy 
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what soeve r  a g a i n s t  t h e  employer  or t h e  e m p l o y e r ’ s  i n s u r a n c e  

c a r r i e r .  The d u e  process r i g h t s  of t h e  P e t i t i o n e r  a re  

l i k e w i s e  v i o l a t e d  s i n c e  she h a s  been  d e n i e d  a p r o p e r t y  r i g h t  

w i t h o u t  due  process of law. 

F l o r i d a  S t a t u t e  S e c t i o n  440 .16 (7 )  p revents  r e d r e s s  of 

g r i e v a n c e s  i n  t h e  c o u r t s  o f  t h i s  S t a t e  and resu l t s  i n  t h e  

e x i s t e n c e  of an  i n j u r y  w i t h o u t  a remedy. I t  t h e r e f o r e  

v i o l a t e s  a t  l e a s t  th ree  a r t i c l e s  of t h e  S t a t e  C o n s t i t u t i o n  

and  v i o l a t e s  two clauses  of t h e  F o u r t e e n t h  Amendment t o  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  The s t a t u t e  i n  q u e s t i o n  s h o u l d  

be h e l d  u n c o n s t i t u t i o n a l  on b o t h  S t a t e  and F e d e r a l  g r o u n d s .  
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CONCLUSION 

Florida Statute Section 440.16(7) is patently 

unconstitutional since it discriminates against Mexican 

aliens vis-a-vis Canadian aliens in violation of the Florida 

and United States Constitutions. The statute further 

unconstitutionally and improperly discriminates against 

resident aliens (other than Canadians) by denying them 

insurance coverage guaranteed to all U. S .  citizens and 

Canadian aliens. The statute prevents redress of grievances 

guaranteed in the courts of the state and results in the 

existence of injury without remedy. The statute in question 

should be held unconstitutional on both state and federal 

grounds and the decision of the Trial Court Judge should be 

reinstated. 

Respectfully submitted, 

Law Offices of 
SNEED & MESSER, P.A. 

AttoMeys for Petitioner 
700 Virginia Avenue 
Suite 104-Sun Bank Bldg. 
Fort Pierce, FL 34982 
Telephone: 305/465-2330 
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