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PREFACE 

This Court accepted jurisdiction of this case by Order 

dated June 24, 1987. In the Reply Brief, Petitioner BERTHA 

PULIDO DE AYALA, individually and in her representative 

capacities shall be referred to as RMRA. AYALA" and the 

Respondent FLORIDA FARM BUREAU CASUALTY INSURANCE COMPANY, 

and STEVE HARVESTING, INC., shall be referred to as "FARM 

BUREAU" unless the context requires specific reference to 

STEVE'S HARVESTING, INC. 

The symbol "R" shall stand f o r  the record on appeal, and the 

symbol "A" refers to the Appendix filed with the Petitioner's 

Initial Brief, and the symbol "AR" refers to the one document 

filed with this Reply Brief. 
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STATEMENT OF THE CASE AND FACTS 

Petitioner relies on the Statement of the Facts and of 

the Case as represented in her Initial Brief. 

- 1 -  
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ARGUMENT 

I. WHETHER FLORIDA STATUTES SECTION 440.16(7) IS 
CONSTITUTIONAL UNDER THE FLORIDA CONSTITUTION. 

FARM BUREAU argued that Section 440.16(7), Fla. Stat. 

(1983) does not violate Article I, Section 21 of the Florida 

Constitution in that the trial judge did not consider that 

Article even though the order as amended of the trial 

ruled the section sub judice unconstitutional under the 

Florida Constitution. (A-15) (AR-1) 

judge 

The intellectual bankruptcy of FARM BUREAU'S position 

is made apparent from the several arguments it advances in 

the Answer Brief. Curiously, on page 42 of the Answer Brief 

we are advised that Petitioners (MRS. AYALA) have not met 

their burden of proving that Article I, Section 21 is 

unconstitutional. Article I, Section 2 1  is the 

Constitution. We are further told that there are awkward 

problems of proof and continuing administration in foreign 

countries that are unavoidably present in these types of 

cases which allow constitutional discrimination against 

nonresident alien dependents, except per chance you happen 

to be of Canadian alienage. 

FARM BUREAU reports in support of its position that the 

Congress of the United States had good reason to treat 

citizens of Canada differently from citizens of other 

countries when it enacted 33 U.S.C. Section 909(g) on Marc,. 

4, 1927 because U.S. and Canadian ships on the Great Lakes 

- 2 -  
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contained mix crews. Since it insures the industry, it 

would be rather naive to assert that FARM BUREAU is unaware 

of the "mixed crews" of predominately Mexican and black 

Americans who harvest citrus fruit and vegetables each year 

in this state. However, FARM BUREAU'S comparison of the 

Longshoremen and Harbor Workers' Compensation Act to Florida 

Statutes Section 440.16(7) is misdirected. Classification 

of aliens is within the exclusive domain of the Federal 

Government. U. S .  CONST. art. VI cl. 2 .  

FARM BUREAU declares that because of the shear length 

of the unprotected Canadian border contiguous to the United 

States, and the number of treaties between the two 

countries, so vast that only a partial listing could be 

made, that the reader can easily understand the well-founded 

distinction between the dependents of Canadians and those of 

Mexicans. 

Obviously, rights and privileges may be conferred on 

aliens by treaties entered into between the United States 

and countries of which the aliens are citizens; however, 

neither the treaties listed by FARM BUREAU nor any found by 

MRS. AYALA, either Canadian or Mexican, confer the professed 

well founded and easily understood distinction between 

Canadians and Mexicans asserted by FARM BUREAU with regard 

to the section sub judice. 

- 3 -  
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FARM BUREAU advances that the Constitution of the State 

of Florida is territorial in its application and only 

applies to those residents, whether aliens or citizens 

within its boundaries, which boundaries the reader of the 

Answer Brief must implicitly conclude to encompass Canada as 

well to stay within FARM BUREAU'S raw argument. 

FARM BUREAU cites Johnson v. Eisentrager, 339 U.S. 763, 

94 L. Ed 1255, 70 S. Ct. 936 (1950) as authority for its 

position on both the state and federal levels. Eisentrager 

is a United States Supreme Court case that dealt with 

nonresident enemy aliens during wartime that were captured 

in China by the U.S. Army, tried and convicted in China by 

an American military commission. At no time were the enemy 

aliens in the U . S . ,  let alone the State of Florida. The 

case is distinguishable on its facts and application to the 

U.S. Constitution as opposed to the Florida Constitution. 

The classification of aliens by the Federal Government has 

been discussed and the point made. 

On the state level, the Supreme Court of Wisconsin 

ruled on a Wisconsin constitutional provision (Article I, 

Section 9) similar to Florida's open access provision for 

its opinion that the unqualified use of the word "person" in 

their constitution required a definition including all 

persons, not only citizens, or those lawfully admitted. 

Arteaga v. Literski, 83 Wis. 2d 128, 265 NW 2d 148 (1978). 

To be sure, the non-Canadian alien employee gives up 

- 4 -  
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much u n d e r  F l o r i d a  S t a t u t e s  Sec t ion  440.11  i n  r e t u r n  f o r  t h e  

$1 ,000 .00  " g r a t u i t y " ,  a s  FARM BUREAU r e f e r s  t o  i t ,  a f f o r d e d  

b y  S e c t i o n  4 4 0 . 1 6 ( 7 ) .  

FARM BUREAU'S  cos t s  of l i v i n g  a r g u m e n t  h a s  f o u n d  some 

c r e d e n c e  i n  o ther  s t a t e s  which  h a v e  j u s t i f i e d  a s u b s t a n t i a l  

p e r c e n t a g e  r e c o v e r y ,  a s  d e c i d e d  i n  J a l i f i  v .  I n d u s t r i a l  

Commission of A r i z o n a ,  1 3 2  A x i z .  233, 644 P.2d 1319 ( A r i z .  

C t .  App.), t h o u g h  s u c h  d e c i s i o n s  c a n n o t  i n  good c o n s c i e n c e  

b e  a s s e r t e d  t o  j u s t i f y  t h e  m e a g e r ,  and  a r b i t r a r y  sum of 

$1 ,000 .00  a u t h o r i z e d  by t h e  s e c t i o n  s u b  j u d i c e .  

D i s c e r n i b l y ,  t h e  $1,000.00 a w a r d  i s  i n a d e q u a t e .  Even 

t h o u g h  p e r p e t u a t i n g  t h e  C a n a d i a n  b i a s ,  t h e  F l o r i d a  

l e g i s l a t u r e  must  h a v e  r e c e n t l y  a p p r e h e n d e d  t h e  i n a d e q u a c y  of 

t h e  award a l s o  ( a s  f o o t n o t e d  b y  FARM BUREAU'S Answer Brief 

N o .  1) s i n c e  e f f e c t i v e  J u l y  1, 1 9 8 7 ,  S e c t i o n  4 4 0 . 1 6 ( 7 )  F l a .  

S t a t .  h a s  b e e n  amended t o  p r o v i d e  a $50 ,000 .00  cap on d e a t h  

b e n e f i t s  t o  n o n r e s i d e n t  a l i e n  d e p e n d e n t s  o t h e r  t h a n  C a n a d i a n  

i n  place o f  t h e  a $1 ,000 .00  cap i n  t h e  1 9 8 3  v e r s i o n .  

C h a p t e r s  87-330, L a w s  o f  F l a .  ( 1 9 8 7 ) .  

- 

T h e r e  was n o  d i s c u s s i o n  on t h e  s e c t i o n  s u b  j u d i c e  i n  

t h e  S e n a t e  Commerce Committee h e a r i n g .  The S e n a t e  f l o o r  

d e b a t e  of t h e  f o r e g o i n g  amendment t o  t h e  Committee 

s u b s t i t u t e  f o r  S e n a t e  b i l l  no .  8 2 1  was s h o r t .  S e n a t o r  

Gordon,  rose a n d  o f f e r e d  t h e  amendment t o  t h e  b i l l  a s  

r e p o r t e d  from t h e  S e n a t e  Commerce C o m m i t t e e ;  s u c c i n c t l y  

s t a t e d  t h a t  t h e  $1,000.00 l i m i t a t i o n  was s e t  i n  1935 f o r  

- 5 -  
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aliens when the maximum recovery for citizen was $5,000.00, 

and that the award had never been raised along with the 

subsequent increases for citizens. There was no opposition. 

It is one thing to argue that death benefits payable 

pursuant to Chapter 440 of the Florida Statutes are 

constitutional for the five reason written in Mullarkey v. 

Florida Feed Mills, Inc., 268 So.2d 363, (Fla. 19721, appeal 

dism'd 411 U.S. 944 (1973) when the alien had no dependants 

needing his support or to reason as in Kluger v. White, 281 

So.2d 1, (Fla. 1973) that the trade-offs were acceptable 

since there were adequate, sufficient, and even preferable 

safeguards for an employee who is injured on the job; but 

that, it is so  much malarkey for FARM BUREAU to state that 

MRS. AYALA or her husband received a quid pro quo from the 

Florida Legislature in the form of Section 440.16(7), Fla. 

Stat. 

Unmistakably, $1,000.00 does not approach adequate 

compensation even under the workers' compensation system, 

let alone a wrongful death action. 

In addition, FARM BUREAU'S announcement that MRS. AYALA 

has a third party action, was patently obvious to the most 

casual practitioner of this area. An action against third 

party tort-feasor has not been precluded by the section sub 

judice as to citizens and aliens alike. FARM BUREAU'S 

assertion is axiomatic, conceded and wide of the mark of the 

points on appeal. 

- 6 -  
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Moreover, FARM BUREAU'S suggestion that there is no 

factual basis that the section violates the equal protection 

clause of the Florida Constitution is also without merit. 

Article I, Section 2 of the Florida Constitution applies to 

all natural persons. This section specifically reserves the 

right to regulate the disposition and inheritance of real 

property by aliens, but nothing in the Constitution allows 

the legislature to single out aliens for disparate treatment 

with regard to workers compensation awards. 

11. WHETHER FLORIDA STATUTES SECTION 440.16(7) IS 
CONSTITUTIONAL UNDER THE UNITED STATES 
CONSTITUTION. 

In rebuttal to the various arguments asserted by FARM 

BUREAU that the section sub judice does not violate the 

United States Constitution, MRS. AYALA affords the following 

brief remarks: 

First, FARM BUREAU, urges that the Court should solely 

be concerned about nonresident dependent aliens of the 

deceased. But, MRS. AYALA has claimed from the outset that 

workers in a similar situation to her husband MAXIMIANO 

AYALA, were not dealt with fairly in that they were n o t  

awarded insurance benefits which are given to all Canadians, 

and to all Americans working in the State of Florida. (A-14) 

Secondly, state laws governing the rights, privileges 

- 7 -  
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and d u t i e s  of a l i e n s  w i t h i n  t h e  s t a t e  s u c h  a s  t h e  s e c t i o n  i n  

q u e s t i o n  t h a t  deny  a l i e n s  c e r t a i n  r i g h t s  e n j o y e d  by c i t i z e n s  

a r e  i n v a l i d  unde r  t h e  supremacy c l ause  of t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  U . S .  CONST. a r t .  V I ,  c l .  2 .  A l i e n s  h a v e  been  

a f f o r d e d  p r o t e c t i o n  under  our l e g a l  s y s t e m  f o r  some t ime. 

Y i c k  Wo v .  Hopkins ,  118  U.S. 356, 30 L .  Ed 2 2 0 ,  6 S.  C t .  

1064 ( 1 8 8 6 ) .  A l i e n s  a r e  a l s o  i n c l u d e d  i n  t h e  d e f i n i t i o n  of 

a l l  p e r s o n s  under  t h e  F e d e r a l  C i v i l  R i g h t s  A c t .  4 2  U . S . C . A .  

S e c t i o n  1981.  

MRS. AYALA m a i n t a i n s  t h a t  t h e  U . S .  C o n s t i t u t i o n a l  

r i g h t s  of h e r  husband a re  v i o l a t e d  by S t a t e  a c t i o n  when 

d e a t h  o c c u r s  i n  t h e  employment c o n t e x t  i n  F l o r i d a  unde r  t h e  

s e c t i o n  s u b  j u d i c e  when s h e  is  d e n i e d  an  a d e q u a t e  and 

r e a s o n a b l e  a l t e r n a t i v e  remedy of  some t y p e ,  g i v e n  t h e  

a r b i t r a r y  and c a p r i c i o u s  award of $1,000.00.  

- 8 -  
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CONCLUSION 

I t  is  r e s p e c t i v e l y  s u g g e s t e d  t h a t  t h e  s e c t i o n  b e f o r e  

t h e  cour t  u n c o n s t i t u t i o n a l l y  r e s t r i c t s  t h e  r i g h t s  of 

non-Canadian a l i e n s  i n  t h e i r  l e g a l  employment i n  t h e  S t a t e  

of  F l o r i d a  w i t h  r e g a r d  t o  i n s u r a n c e  d e a t h  b e n e f i t s  m e r e l y  

b e c a u s e  of  t h e i r  a l i e n a g e ,  w i t h o u t  a n  adequate c o n s i d e r a t i o n  

f o r  t h e  r i g h t s  r e l e a s e d  under  t h e  Workers' Compensat ion A c t  

of t h i s  s t a t e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

Law Of f i ces  of 
SNEED & MESSER, P . A .  

RICHARD D .  SNEED,VJR. ,  ESQ. 
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By: 
ROG 
At to r r i eys  f o r  P e t i t i h e r  
700  V i r g i n i a  Avenue 
S u i t e  104  - Sun Bank Bldg .  
F o r t  Pierce,  F l o r i d a  34982 
Te lephone :  ( 3 0 5 )  465-2330 
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