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STATEMENT OF THE CASE AND FACTS 

A p p e l l e e  a c c e p t s  t h e  s t a t e m e n t  o f  t h e  c a s e  a n d  f a c t s  

c o n t a i n e d  i n  t h e  p r i n c i p a l  b r i e f  o f  a p p e l l a n t ,  w i t h  t h e  

f o l l o w i n g  e x c e p t i o n :  

A p p e l l a n t  s t a t e s  t h a t  no  a l t e r n a t i v e  a p p e a l  p r o c e d u r e  was 

u t i l i z e d  b e c a u s e  A r t i c l e  V I ,  S e c t i o n  5 o f  t h e  M a s t e r  C o n t r a c t  

b e t w e e n  t h e  S t a t e  o f  F l o r i d a  a n d  F l o r i d a  P u b l i c  E m p l o y e e s  

C o u n c i l  7 9 ,  AFSCME, p r o h i b i t s  d u a l  p r o c e e d i n g s .  A p p e l l e e  

o b j e c t s  t o  t h i s  i n t e r p r e t a t i o n  o f  t h e  t e r m s  o f  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  The u n i o n  c o n t r a c t  i s  n o t  p a r t  o f  t h e  

r e c o r d  b e f o r e  t h i s  C o u r t  a n d  is  n o t  a  p r o p e r  s u b j e c t  f o r  

j u d i c i a l  n o t i c e .  No r e f e r e n c e  is  made i n  a n y  p a r t  o f  t h e  r e c o r d  

t o  A r t i c l e  V I ,  S e c t i o n  5 ,  o f  t h e  M a s t e r  C o n t r a c t ,  and  i t  

c e r t a i n l y  c a n n o t  be  i n f e r r e d  t h a t  t h i s  p r o v i s i o n  was t h e  r e a s o n  

no a l t e r n a t i v e  p r o c e d u r e  was  u s e d .  Nor d o e s  a p p e l l e e  a g r e e  t h a t  

t h i s  p r o v i s i o n  p r e v e n t e d  a p p e l l a n t  f r o m  f i l i n g  a  p e t i t i o n  f o r  

a d m i n i s t r a t i v e  r e v i e w  s i m u l t a n e o u s l y  w i t h  h i s  g r i e v a n c e .  S i n c e  

t h e  c o n t r a c t  i s  n o t  i n  t h e  r e c o r d ,  t h i s  i s s u e  is  n o t  s u s c e p t i b l e  

t o  d e t e r m i n a t i o n  by t h e  C o u r t .  



SUMMARY OF ARGUMENT 

THE DOCTRINE OF EQUITABLE TOLLING SHOULD 
NOT BE USED IN FLORIDA TO TOLL THE TIME 
FOR SEEKING REVIEW OF AN ADMINISTRATIVE 
DETERMINATION BY AN EMPLOYING AGENCY THAT 
AN EMPLOYEE HAS ABANDONED HIS POSITION OF 
EMPLOYMENT WHERE THE EMPLOYEE HAS FAILED 
TO SHOW AFFIRMATIVE DECEPTION OR MISCONDUCT, 
MISLEADING ACT, AMBIGUOUS NOTICE OR OTHER 
BASIS FOR EMPLOYMENT OF THAT DOCTRINE. 

No circumstances exist in the present case which would 

justify application of the equitable tolling doctrine to expand 

the time for filing a petition under Rule 22A-7.10(2)(b), F.A.C. 

(now 22A-7.010 (2) (b) ) . The doctrine is employed where 

affirmative misconduct by a defendant has lulled the claimant 

into inaction, where a claimant receives ambiguous notice of 

time limitations, or where a claimant is misled by the court. 

In the present case, the Department of Insurance gave 

appellant unambigous notice of his right to review, the time 

limitations for requesting review, and the address to which his 

petition should be sent. He was clearly afforded a clear point 

of entry to administrative proceedings. Appellant and his union 

representative chose to ignore these instructions and proceed 

with a grievance under the collective bargaining agreement. 

They were not induced to do so by any act of the Department of 

Insurance or Department of Administration. 

Appellant does not rely on any affirmative misconduct, or 

even any affirmative act, of appellee or the Department of 

Insurance. Rather, he relies on the failure of the Department 

of Insurance to inform him that determinations of abandonment of 



p o s i t i o n  a r e  not s u s c e p t i b l e  t o  r e s o l u t i o n  through the  union 

gr ievance process .  This r e l i a n c e  is  misplaced s i n c e  the  

e q u i t a b l e  t o l l i n g  d o c t r i n e  cannot be appl ied  based upon 

i n a c t i o n ,  p a r t i c u l a r l y  where t h e r e  i s  no duty t o  a c t .  Fur ther  

the  t o l l i n g  d o c t r i n e  has not been employed where, a s  i n  the  

p re sen t  ca se ,  t he  c la imant  has been provided unambiguous n o t i c e  

of h i s  review r i g h t s  and the  time l i m i t a t i o n s  fo r  reques t ing  

review. 

The c i rcumstances  do not provide a  b a s i s  fo r  a f fo rd ing  

e q u i t a b l e  r e l i e f .  



ARGUMENT 

THE DOCTRINE OF EQUITABLE TOLLING SHOULD 
NOT BE USED IN FLORIDA TO TOLL THE TIME 
FOR SEEKING REVIEW OF AN ADMINISTRATIVE 
DETERMINATION BY AN EMPLOYING AGENCY THAT 
AN EMPLOYEE HAS ABANDONED HIS POSITION OF 
EMPLOYMENT WHERE THE EMPLOYEE HAS FAILED 
TO SHOW AFFIRMATIVE DECEPTION OR MISCONDUCT, 
MISLEADING ACT, AMBIGUOUS NOTICE OR OTHER 
BASIS FOR EMPLOYMENT OF THAT DOCTRINE. 

Appellant asserts that the Department of Administration is 

inequitable in "mechanisticallyn applying the time limits 

established by Rule 22A-7.10(2) (b), F.A.C., for petitioning for 

administrative review. The Department, like appellant, is 

concerned with achieving justice and fairness. For that reason, 

appellee cannot set aside time limitations established by rule 

unless there is a legally and factually adequate reason for 

doing so. Procedural requirements are not to be disregarded out 

of a vague sympathy for particular litigants. Baldwin County 

Welcome Center v. Brown, 466 U.S. 147, 104 S.Ct. 1723, 80 

L.Ed.2d 196 (1984). As the Court points out in Baldwin County, 

supra, at 1726: 

... experience teaches that strict 
adherence to the procedural require- 
ments specified by the legislature 
is the best guarantee of evenhanded 
administration of the law. 

This is equally true of procedural requirements established by 

rule. 

The federal doctrine of equitable tolling has been applied 

to toll time limitations where a plaintiff has been misled by 

active deception or lulled into inaction by a past employer, 



g o v e r n m e n t  a g e n c y  o r  c o u r t .  The f a c t s  p r e s e n t e d  h e r e  p r o v i d e  no 

b a s i s  f o r  i n v o k i n g  t h e  t o l l i n g  d o c t r i n e .  F u r t h e r ,  t h e  

i n e q u i t i e s  w h i c h  t h e  f e d e r a l  d o c t r i n e  h a s  b e e n  d e s i g n e d  t o  

p r o t e c t  a g a i n s t  a r e  p r e v e n t e d  by t h e  n o t i c e  a n d  d u e  p r o c e s s  

p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  A c t ,  C h a p t e r  1 2 0 ,  

F l a .  S t a t . ,  a s  i t  h a s  b e e n  a p p l i e d  by F l o r i d a  C o u r t s ,  i n c l u d i n g  

H a d l e y  v.  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  4 1 1  So .2d  1 8 4  ( F l a .  

1 9 8 2 ) .  

F e d e r a l  d e c i s i o n s  a p p l y i n g  t h e  d o c t r i n e  o f  e q u i t a b l e  

t o l l i n g  p r i m a r i l y  a r i s e  f r o m  e m p l o y m e n t  d i s c r i m i n a t i o n  s u i t s  

u n d e r  T i t l e  V I I  o f  t h e  C i v i l  R i g h t s  A c t  o f  1 9 6 4 ,  42 U.S.C. 

s . 2 0 0 0 e - 5 ,  a n d  t h e  Age D i s c r i m i n a t i o n  i n  Employment  A c t  o f  1 9 6 7 ,  

29 U.S.C. s . 6 2 6 ( d ) .  Such  s u i t s  f r e q u e n t l y ,  a s  i n  t h e  c a s e  a t  

b a r ,  i n v o l v e  -- p r o  s e  l i t i g a n t s ,  whose  r i g h t s  t h e  c o u r t s  h a v e  b e e n  

d i l i g e n t  i n  p r o t e c t i n g .  S e e  M a r t i n e z  v .  O r r ,  738  F.2d 1 1 0 7  

( 1 0 t h  C i r .  1 9 8 4 ) .  N e v e r t h e l e s s ,  a  s u r v e y  o f  d e c i s i o n s  o f  

f e d e r a l  c o u r t s ,  i n  w h i c h  t h e  d o c t r i n e  was d e v e l o p e d ,  i n d i c a t e s  

c l e a r l y  t h a t  t h e  e q u i t a b l e  t o l l i n g  d o c t r i n e  w o u l d  n o t  b e  

e m p l o y e d  by t h o s e  c o u r t s  u n d e r  t h e  c i r c u m s t a n c e s  o f  t h e  p r e s e n t  

c a s e .  E q u i t a b l e  t o l l i n g  h a s  b e e n  i n v o k e d  when t h e  p l a i n t i f f  

r e l i e d  on  a  m i s l e a d i n g  c o u r t  o r d e r  o r  l e t t e r  f r o m  t h e  c o u r t  

c l e r k  r e g a r d i n g  t i m e  l i m i t a t i o n s .  C a r l i l e  v .  S o u t h  ~ o u t t  S c h o o l  

D i s t r i c t  Re3- J ,  6 5 2  F . 2 d  9 8 1  ( 1 0 t h  C i r .  1 9 8 1 )  ; G o n z a l e z  - A l l e r  

v .  GTE L e n k u r t ,  - I n c . ,  702  F .2d  857  ( 1 0 t h  C i r .  1 9 8 3 ) .  T o l l i n g  is  

a l s o  a p p r o p r i a t e  w h e r e  t h e  p l a i n t i f f ' s  e m p l o y e r  h a s  c o n c e a l e d  

t h e  e x i s t a n c e  o f  a  c a u s e  o f  a c t i o n  by g i v i n g  h e r  f a l s e  

i n f o r m a t i o n  c o n c e r n i n g  t h e  r e a s o n s  f o r  h e r  d i s m i s s a l .  Reeb  v .  



Economic  O p p o r t u n i t y  A t l a n t a ,  I n c . ,  516 F.2d 924 ( 5 t h  C i r .  

1 9 7 5 ) .  E q u i t a b l e  t o l l i n g  h a s  a l s o  b e e n  i n v o k e d  w h e r e  a  

g o v e r n m e n t  a g e n c y  a d v i s e d  t h e  p l a i n t i f f  t o  p u r s u e  h e r  c l a i m  i n  

t h e  i n c o r r e c t  f o r u m .  M i l l e r  v .  M a r s h ,  766  F .2d  490 ( 1 1 t h  C i r .  

1 9 8 5 ) .  Each  c a s e  c i t e d  r e l i e s  f o r  a p p l i c a t i o n  o f  t h e  d o c t r i n e  

upon a  d e c e p t i v e  o r  m i s l e a d i n g  a c t  o r  m i s c o n d u c t  o f  a n  a g e n c y ,  

e m p l o y e r  o r  c o u r t .  

I n  t h e  p r e s e n t  c a s e ,  p e t i t i o n e r  was c o r r e c t l y  a d v i s e d  by 

t h e  D e p a r t m e n t  o f  I n s u r a n c e  o f  h i s  r e v i e w  r i g h t s  a n d  t i m e  l i m i t s  

f o r  p e t i t i o n i n g  f o r  r e v i e w .  The D e p a r t m e n t  o f  I n s u r a n c e  d i d  n o t  

i n d u c e  a p p e l l a n t  t o  p r o c e e d  w i t h  a  u n i o n  g r i e v a n c e .  A p p e l l a n t  

d o e s '  n o t  r e l y  upon a n y  p o s i t i v e  a c t  by t h e  D e p a r t m e n t  o f  

I n s u r a n c e  o r  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n .  ~ n s t e a d ,  

A p p e l l a n t  r e l i e s  upon t h e  f a i l u r e  o f  t h e  D e p a r t m e n t  o f  I n s u r a n c e  

t o  a d v i s e  him t h a t  j o b  a b a n d o n m e n t  d e t e r m i n a t i o n s  a r e  n o t  

s u b j e c t  t o  r e s o l u t i o n  t h r o u g h  g r i e v a n c e  p r o c e e d i n g s .  I n  s h o r t ,  

a p p e l l a n t  wou ld  p l a c e  upon t h e  D e p a r t m e n t  o f  I n s u r a n c e  a  d u t y  t o  

p r o v i d e  him w i t h  l e g a l  a d v i c e ,  a l t h o u g h  t h a t  a g e n c y  had  a l r e a d y  

g i v e n  h im e x p l i c i t  i n s t r u c t i o n s  f o r  o b t a i n i n g  r e v i e w .  

T h i s  i n v o c a t i o n  o f  t h e  e q u i t a b l e  t o l l i n g  d o c t r i n e  b a s e d  

upon i n a c t i o n  i s  n o t  s u p p o r t e d  by t h e  c a s e  l a w .  O n l y  i n  B u r n e t t  

v .  New York C e n t r a l  R a i l r o a d  Company, 380 U.S. 4 2 4 ,  85  S . C t .  

1 0 5 0 ,  1 3  L.Ed.2d 9 4 1  ( 1 9 6 5 ) ,  was a  s t a t u t e  o f  l i m i t a t i o n s  t o l l e d  

i n  t h e  a b s e n c e  o f  a  d e c e p t i v e  o r  m i s l e a d i n g  a c t  by a  d e f e n d a n t ,  

a g e n c y  o r  c o u r t .  I n  B u r n e t t ,  s u p r a ,  t h e  f a c t u a l  c i r c u m s t a n c e s  

a n d  i s s u e s  w e r e  q u i t e  d i f f e r e n t  f r o m  t h o s e  i n  t h e  i n s t a n t  

a p p e a l .  I n  B u r n e t t ,  s u p r a ,  t h e  p l a i n t i f f  f i l e d  a n  a c t i o n  u n d e r  



t h e  F e d e r a l  E m p l o y e r ' s  L i a b i l i t y  A c t  i n  t h e  wrong f o r u m ,  a n d  h i s  

s u b s e q u e n t  s u i t  i n  t h e  f e d e r a l  d i s t r i c t  c o u r t  was  b a r r e d  by  t h e  

s t a t u t o r y  l i m i t a t i o n s  p e r i o d .  The  p e r i o d  was  deemed t o  b e  

t o l l e d  i n  o r d e r  t o  p r e s e r v e  u n i f o r m i t y  b e t w e e n  s t a t e s  h a v i n g  

t r a n s f e r  o r  " s a v i n g s n  s t a t u t e s ,  w h i c h  w o u l d  p r e s e r v e  a c t i o n s  

f i l e d  i n  a n  i m p r o p e r  v e n u e ,  a n d  s t a t e s  w i t h o u t  s u c h  

p r o v i s i o n s .  However ,  B u r n e t t ,  was  d i s t i n g u i s h e d  i n  

I n t e r n a t i o n a l  Un ion  o f  E l e c t r i c a l  W o r k e r s  v .  R o b b i n s  & M e y e r ,  

429 U.S. 2 2 9 ,  97 S . C t .  441 ,  50  L . ~ d . 2 d  427 ( 1 9 7 6 ) ,  w h e r e  t h e  

c i r c u m s t a n c e s  more  c l o s e l y  a p p r o x i m a t e  t h o s e  i n  t h e  p r e s e n t  

a p p e a l .  I n  R o b b i n s  & M e y e r ,  s u p r a ,  t h e  p l a i n t i f f  p u r s u e d  t o  

c o n c l u s i o n  a  g r i e v a n c e  f o r  r a c i a l  d i s c r i m i n a t i o n  u n d e r  a  

c o l l e c t i v e  b a r g a i n i n g  c o n t r a c t  b e f o r e  f i l i n g  a n  u n t i m e l y  

c o m p l a i n t  w i t h  t h e  E q u a l  Employment  O p p o r t u n i t y  Commiss ion  

( h e r e i n a f t e r  c a l l e d  EEOC). The C o u r t  d e c l i n e d  t o  h o l d  t h a t  t h e  

t i m e  l i m i t a t i o n s  s h o u l d  b e  t o l l e d  d u r i n g  t h e  p e n d e n c y  o f  t h e  

g r i e v a n c e  p r o c e d u r e .  ~ u r n e t t ,  s u p r a ,  was d i s t i n g u i s h e d  i n  t h a t  

t h e  p l a i n t i f f  i n  R o b b i n s  & M e y e r s ,  s u p r a ,  was n o t  a s s e r t i n g  t h e  

same c l a i m  i n  a  d i f f e r e n t  f o r u m ,  b u t  was a s s e r t i n g  a  d i f f e r e n t  

c l a i m  b a s e d  upon a  c o n t r a c t  r i g h t .  The c o u r t  f o u n d  t h a t  t h e  

T i t l e  V I I  s t a t u t o r y  r i g h t  a n d  c o n t r a c t  r i g h t s  s t e m  f r o m  

d i f f e r e n t  s o u r c e s  a n d  a r e  i n d e p e n d e n t  o f  e a c h  o t h e r .  I t  i s  

c l e a r ,  t h e n ,  t h a t  p e t i t i o n e r  d i d  n o t  s e l e c t  a n  i n c o r r e c t  v e n u e  

o r  f o r u m ,  a s  i n  B u r n e t t ,  s u p r a .  - He s e l e c t e d  a n  i n c o r r e c t  

r emedy .  

I t  i s  t r u e  t h a t  i n  R o b b i n s  & M e y e r ,  s u p r a ,  t h e  p l a i n t i f f  

was n o t  p r e v e n t e d  f r o m  p r o c e e d i n g  w i t h  b o t h  a  g r i e v a n c e  a n d  a n  



EEOC c o m p l a i n t .  H o w e v e r ,  i t  i s  d i f f i c u l t  t o  see  how t h e  h o l d i n g  

i n  R o b b i n s  & M e y e r ,  s u p r a ,  c o u l d  b e  c h a n g e d  f o r  a  new p l a i n t i f f  

whose  p a r t i c u l a r  u n i o n  c o n t r a c t  p r e c l u d e s  f i l i n g  b o t h  a  

g r i e v a n c e  a n d  a n  EEOC c o m p l a i n t .  I f ,  a s  a p p e l l a n t  a s s e r t s  i n  

t h e  p r e s e n t  c a s e  ( a l t h o u g h  t h i s  is  n o t  s u p p o r t e d  by t h e  r e c o r d ) ,  

t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  p r e c l u d e s  members  o f  t h e  

b a r g a i n i n g  u n i t  f r o m  p u r s u i n g  b o t h  r e m e d i e s ,  t h e  s ame  p r o v i s i o n  

o f  t h e  c o n t r a c t  w o u l d  a l s o  p r e v e n t  t h o s e  members  f r o m  p u r s u i n g  a 

g r i e v a n c e  w h e r e  t h e y  h a v e  f i l e d  a n  EEOC c o m p l a i n t ,  o r  a n y  o t h e r  

a d m i n i s t r a t i v e  o r  j u d i c i a l  a c t i o n .  T h e  a r g u m e n t  t h a t  t h e  

r e m e d i e s  a r e  m u t u a l l y  e x c l u s i v e  m i g h t  h a v e  some v a l i d i t y  i f  t h e y  

were made e x c l u s i v e  by  r u l e  o r  s t a t u t e ,  r a t h e r  t h a n  by t h e  

c o n t r a c t .  Howeve r ,  t h e  v a l i d i t y  o f  p r o c e d u r a l  r e q u i r e m e n t s  

e s t a b l i s h e d  b y  r u l e  o r  l e g i s l a t i v e  e n a c t m e n t  c a n n o t  b e  made t o  

t u r n  o n  t h e  p e c u l i a r i t i e s  o f  a  p a r t i c u l a r  c o l l e c t i v e  b a r g a i n i n g  

a g r e e m e n t .  

Many o f  t h e  f e d e r a l  c a s e s  i n v o l v e  t h e  t i m e l i n e s s  o f  a n  

i n i t i a l  c o m p l a i n t  t o  t h e  EEOC. R e e b  v .  E c o n o m i c  O p p o r t u n i t y  

A t l a n t a ,  I n c . ,  516 F . 2 d  924  ( 5 t h  C i r .  1 9 7 5 ) ;  I n t e r n a t i o n a l  U n i o n  

o f  E l e c t r i c a l  W o r k e r s  v .  R o b b i n s  & M e y e r ,  429  U.S. 2 2 9 ,  97 S . C t .  

4 4 1 ,  50 L.Ed.2d 427  ( 1 9 7 6 )  I n  t h o s e  s i t u a t i o n s  t h e  p l a i n t i f f s ,  

u n l i k e  a p p e l l a n t ,  h a v e  n o t  b e e n  n o t i f i e d  by t h e i r  e m p l o y e r s  o f  

t h e i r  r i g h t s  t o  c o m p l a i n  t o  t h e  a p p r o p r i a t e  s t a t e  o r  f e d e r a l  

a g e n c i e s .  The e m p l o y e r  h a s  no  d u t y  t o  p r o v i d e  i n d i v i d u a l  n o t i c e  

b u t  m u s t  p o s t  a  g e n e r a l  n o t i c e  r e g a r d i n g  T i t l e  V I I  r i g h t s  i n  a  

c o n s p i c u o u s  p l a c e  i n  t h e  work  p l a c e .  Even  s o ,  t h e  e m p l o y e r  I s  

i n a c t i o n  i n  f a i l i n g  t o  c o m p l y  w i t h  t h i s  d u t y  d o e s  n o t  r e q u i r e  



equitable tolling unless it is shown that the employer's failure 

to do so directly contributed to the plaintiff's failure to 

file. Wilkerson v. Siegfried Insurance Agency, Inc., 683 F.2d 

344 (10th Cir. 1982). In the present case, the employer, 

Department of Insurance, was under a duty to inform appellant of 

his appeal rights and time limitations, and did so. The 

Department of Insurance was under no duty to make a preliminary 

determination of the appropriateness of appellant's grievance 

and advise appellant whether he was proceeding in the correct 

forum. The Department of Insurance properly processed the 

grievance as it would any other grievance. This inaction by the 

agency cannot be characterized as the active deception or 

misconduct which is required to invoke equitable tolling. 

Further, record does not reflect whether the Department of 

Insurance was aware, while considering appellant's grievance, 

that appellant had failed to timely petition to the Department 

of Administration. Nor does it appear that appellant would have 

heeded such advice if it had been provided. Even after 

appellant was advised by the Department of Insurance that his 

Step I1 grievance was denied and that his proper remedy was to 

petition the Department of Administration for review, appellant 

proceeded to file a Step 111 grievance. 

More apposite, then, are cases involving untimely filing in 

the United States district courts after receipt by the plaintiff 

of a "right to suen letter following a determination by the 

EEOC. In such cases, the plaintiff is notified of his right to 

file suit and the time limitations for doing so. Such notice is 



d i r e c t l y  c o m p a r a b l e  t o  t h e  n o t i c e  r e q u i r e m e n t  o f  R u l e  22A- 

7 .10  ( 2 )  ( b )  , F.A.C. Where n o t i c e  t o  t h e  e m p l o y e e  i s  u n a m b i g o u s ,  

f e d e r a l  c o u r t s  h a v e  r e f u s e d  t o  a p p l y  t h e  e q u i t a b l e  t o l l i n g  

d o c t r i n e .  C o t t r e l l  v .  Newspape r  Agency C o r p o r a t i o n ,  590  F .2d  

836  ( 1 0 t h  C i r .  1 9 7 9 ) .  I n  C o t t r e l l ,  s u p r a ,  t h e  EEOC 

d e t e r m i n a t i o n  a n d  n o t i c e  s t a t e d  t h a t  s u b s t a n t i a l  w e i g h t  had  b e e n  

g i v e n  t o  t h e  s t a t e  a g e n c y  f i n d i n g s .  S i n c e  f u r t h e r  s t a t e  a g e n c y  

p r o c e e d i n g s  w e r e  p e n d i n g ,  p l a i n t i f f  b e l i e v e d  t h e  T i t l e  V I I  t i m e  

l i m i t s  w o u l d  n o t  a p p l y  u n t i l  t h e  s t a t e  p r o c e e d i n g s  w e r e  

c o n c l u d e d .  The  c o u r t  h e l d  p l a i n t i f f ' s  m i s u n d e r s t a n d i n g  d i d  n o t  

e n t i t l e  him t o  e q u i t a b l e  r e l i e f .  S i n c e  t h e  l a n g u a g e  o f  t h e  

n o t i c e  was  c l e a r ,  t h e  f a c t  t h a t  t h e  p l a i n t i f f  was  s u b j e c t i v e l y  

m i s l e d  was n o t  r e a s o n a b l y  p r e d i c t a b l e  f r o m  t h e  f a c e  o f  t h e  

n o t i c e  a n d  c a n n o t  b e  g r o u n d s  f o r  t o l l i n g  t h e  f i l i n g  p e r i o d .  

C o t t r e l l ,  s u p r a ,  a t  p a g e  839 .  I n  t h e  p r e s e n t  c a s e ,  a p p e l l a n t  

was  g i v e n  n o t i c e  o f  h i s  r e v i e w  r i g h t s  i n  u n a m b i g u o u s  t e r m s  a n d  

was  c l e a r l y  n o t  m i s l e d  by t h e  n o t i c e .  The f a c t  t h a t  he a n d  h i s  

u n i o n  r e p r e s e n t a t i v e  s u b j e c t i v e l y  b e l i e v e d  t h e y  c o u l d  i g n o r e  t h e  

n o t i c e  a n d  p r o c e e d  w i t h  a  u n i o n  g r i e v a n c e  d o e s  n o t  f u r n i s h  

g r o u n d s  f o r  e q u i t a b l e  t o l l i n g .  A p p e l l a n t  a s s e r t s  t h a t  t h e  

J a n u a r y  30 ,  1 9 8 5 ,  n o t i c e  was  c h a r a c t e r i z e d  i n  a  g r i e v a n c e  

p r o c e e d i n g  a s  a  " p r e l i m i n a r y  d e t e r m i n a t i o n " .  I n  d o i n g  s o  

A p p e l l a n t ,  a g a i n ,  r e s o r t s  t o  m a t t e r s  w h i c h  a r e  o u t s i d e  t h e  

r e c o r d .  N e v e r t h e l e s s ,  t h i s  a s s e r t e d  c h a r a c t e r i z a t i o n  is  n o t  

p e r t i n e n t .  I t  i s  p l a i n  on  t h e  f a c e  o f  t h e  n o t i c e  t h a t  i t  is  a  

f i n a l  n o t i c e  o f  a  c o m p l e t e d  a c t i o n .  

A p p e l l a n t  a r g u e s  t h a t  he  d i d  n o t  s l e e p  on  h i s  r i g h t s  b u t  



d i l i g e n t l y  p u r s u e d  t h e m  t h r o u g h  t h e  u n i o n  g r i e v a n c e  p r o c e s s .  

D i l i g e n t  e f f o r t s  o f  a p l a i n t i f f  a r e  a f a c t o r  sometimes 

c o n s i d e r e d  by t h e  c o u r t s  i n  a p p l y i n g  t h e  e q u i t a b l e  t o l l i n g  

d o c t r i n e .  Howeve r ,  d i l i g e n t  e f f o r t s  a l o n e  a r e  i n s u f f i c i e n t  t o  

s u p p o r t  e q u i t a b l e  t o l l i n g .  B a l d w i n  C o u n t y  Welcome C e n t e r  v .  

Brown,  466  U.S. 1 4 7 ,  1 0 4  S . C t .  1 7 2 3 ,  80 L.Ed.2d 1 9 6  ( 1 9 8 4 ) .  

S i m i l a r l y ,  a p p e l l a n t ' s  a r g u m e n t  t h a t  n e i t h e r  t h e  D e p a r t m e n t  

o f  I n s u r a n c e  n o r  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  w o u l d  b e  

p r e j u d i c e d  by t o l l i n g  o f  t h e  t i m e  l i m i t a t i o n  is  i n s u f f i c i e n t .  

A l t h o u g h  a b s e n c e  o f  p r e j u d i c e  is  a f a c t o r  t o  b e  c o n s i d e r e d  i n  

d e t e r m i n i n g  w h e t h e r  t h e  d o c t r i n e  o f  e q u i t a b l e  t o l l i n g  s h o u l d  

a p p l y ,  o n c e  a  f a c t o r  t h a t  m i g h t  j u s t i f y  s u c h  t o l l i n g  i s  

i d e n t i f i e d ,  i t  i s  n o t  a n  i n d e p e n d e n t  b a s i s  f o r  i n v o k i n g  t h e  

d o c t r i n e .  B a l d w i n  C o u n t y  Welcome C e n t e r  v .  Brown,  s u p r a ,  a t  

1 7 2 6 .  F u r t h e r ,  t h e  a s s e r t e d  l a c k  o f  p r e j u d i c e  is u n s u p p o r t e d .  

The  p u r p o s e  o f  R u l e  2 2 A - 7 . 1 0 ( 2 ) ,  F.A.C., i s  t o  p r o v i d e  a  p o i n t  

a t  w h i c h  a n  a g e n c y  may d e t e r m i n e  t h a t  a n  a b s e n t  e m p l o y e e  is n o t  

r e t u r n i n g  a n d  r e f i l l  t h e  v a c a n t  p o s i t i o n .  Cook v .  D i v i s i o n  o f  

P e r s o n n e l ,  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  356  S o . 2 d  356 ( F l a .  1st 

DCA 1 9 7 8 ) .  The  s t a t e  a n d  p u b l i c  h a v e  a n  i n t e r e s t  i n  r e p l a c i n g  

p u b l i c  e m p l o y e e s  who d o  n o t  w o r k .  H a d l e y  v .  D e p a r t m e n t  Of 

A d m i n i s t r a t i o n ,  4 1 1  So .2d  1 8 4  ( F l a .  1 9 8 2 ) .  C l e a r l y ,  t h e  

D e p a r t m e n t  o f  I n s u r a n c e  w h i c h  h a s  a n  i n t e r e s t  i n  q u i c k l y  

r e p l a c i n g  a b s e n t  e m p l o y e e s  h a s ,  f o r  t h e  s ame  r e a s o n ,  a n  e q u a l  

i n t e r e s t  i n  a s s u r i n g  t h a t  a p p e a l s  f r o m  s u c h  a c t i o n s  a r e  made o n  

a  t i m e l y  b a s i s .  

F i n a l l y ,  a p p e l l a n t  a r g u e s  t h a t  t h e  D e p a r t m e n t  o f  



Administration should have provided appellant with a hearing on 

the timeliness of his petition. The workers compensation cases 

cited in support of this proposition are not pertinent to the 

present case, however. In Vayvoski v. Unemployment Appeals , 

Commission, 443 So.2d 145 (Fla. 5th DCA 1984), Waldron v. City 

of Ar.cadia, 409 So.2d 1138 (Fla. 2d DCA 1982), and Teater v. 

Department of Commerce Board of Review, 370 So.2d 847 (Fla. 3d 

DCA 19791, factual issues were raised regarding mailing and 

receipt of the notices of agency action. The difference lies 

not in the receipt versus the sufficiency of the notice. The 

crux in Vayvoski, Waldron, and Teater, supra, is in the 

existence of unresolved questions of fact. In the present case, 

there were no factual issues requiring resolution. The 

Department of Administration's initial Order on Receipt of 

Petition and Notice of Intended Disposition found that the facts 

established in the letter from appellant's union representative 

did not provide a factual or legal basis for extending the time 

limit. Appellant was given thirty days in which to submit 

evidence, argument or objections to the intended dismissal. 

This the appellant failed to do, since his submitted evidence 

went to the merits rather than the timeliness of his petition. 

Hence, an evidentiary hearing would have served no purpose. 



CONCLUSION 

T h e  f e d e r a l  d o c t r i n e  of e q u i t a b l e  t o l l i n g  is a p p l i e d  w h e r e  

a  c l a i m a n t  h a s  r e c e i v e d  i n a d e q u a t e  n o t i c e ,  h a s  b e e n  m i s l e d  b y  

t h e  c o u r t ,  or h a s  b e e n  l u l l e d  i n t o  i n a c t i o n  b y  t h e  a c t i v e  

d e c e p t i o n  or m i s c o n d u c t  o f  a  d e f e n d a n t .  N o  s u c h  c i r c u m s t a n c e s  

e x i s t  i n  t h e  p r e s e n t  c a s e  w h i c h  w o u l d  j u s t i f y  a p p l i c a t i o n  of t h e  

e q u i t a b l e  t o l l i n g  d o c t r i n e ,  a n d  t h e  d e c i s i o n  of t h e  c o u r t  b e l o w  

s h o u l d  b e  a f f i r m e d .  
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