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STATEMENT OF THE CASE AND FACTS 

The evidence which the trial court suppressed was 

seized pursuant to a warrantless search of a single family home 

owned by the respondent Carlos Franco Suco. In January 1985, 

Suco orally leased the home on a six-month basis to codefendants 

Jorge and Isabel Betancur, who commenced living on the premiss 

with their three chil.dren. Although Suco did not reside at the 

house, he frequently was there to coll.ect the rent and to ensure 

that proper maintenance was conducted and necessary repairs made 

to the house. Moreover, he possessed a key to the front door and 

had the right to enter the house whenever he chose, as there were 

no stated restrictions to his right of entry (A.2) .L/ 
On June 7, 185, at approximately 9:00 p.m., Suco, 

accompanied by codefendant Jorge Navarrette, walked up to the 

front door of the aforesaid house and knocked. Isabel Betancur 

was in the laundry room of the house and did not hear the knock. 

When no one answered the door, Suco used his key to open the door 

and entered the house. He proceeded to walk to the family room 

where he sat down on a couch and began to watch television with 

the Betancur children (A.2). 

At approximately the same time, officers of the Metro- 

Dade Police Department who were on patrol in the area in an 

- References are to the Appendix to the Brief of Respondent, 
which contains the original opinion of the District Court of 
Appeal, the opinion on rehearing, and copies of the decisions in 
State v. Mallory, 409 So.2d 122 (Fla. 2d DCA 1982), and Daniels 
v. State, 411 So.2d 1034 (Fla. 1st DCA 1982). 



unmarked police car saw Suco and Navarrette standing at the front 

door of the house. Their suspicions aroused, they circled back 

to the house and observed that the two men they had seen earlier 

were no longer there. They then surveilled the premises for 

about fifteen minutes during which time nothing happened. Deter- 

mined to investigate the matter further, they called for backup 

police assistance (A. 2-3) . 
After the arrival of the backup units, Officers 

Gonzalez and Silvia went around to the back of the house where 

Gonzalez was able to observe the two Betancur children watching 

television in the living room area. He then returned to the 

front door and, accompanied by Officer Morales, knocked on the 

door. Isabel Betancur, with a small baby in her arms, answered 

the door and had a conversation with the two officers. During 

this conversation, Officer Silvia, in back of the house, was able 

to observe Suco walk out of the kitchen area, sit down and begin 

watching a Flintstone cartoon on television (A.3). 

Meanwhile in the front of the house, Officers Morales 

and Gonzalez conversed with Isabel Betancur who was unaware that 

Suco and Navarrette were in the house and who consented to allow 

the police to enter the house for the purpose of locating two men 

whom the police suspected might be home invaders (A.3). 

Officers Gonzalez, Morales and Cravens entered the 

house and discovered that no home invasion had taken place. They 

observed Suco sitting in the living room watching television. 

Mrs. Betancur immediately had a brief conversation with Suco as 



to when he had entered the house and it was obvious to the police 

that the two were acquainted. The police also observed 

Navarrette standing by the door of the northwest bedroom, and he 

too presented no evidence of being a home invader ( A . 3 - 4 ) .  There 

followed two distinct searches conducted by the police. 

First, Officer Cravens continued his search for pos- 

sible home invaders by walking down the hall into the northeast 

bedroom of the house. He observed a table in the middle of the 

room with paper, rubber bands, and writing implements on it, a 

large amount of United States currency and two vinyl suitcases 

with the sides slashed. He also looked in the cl.oset and dis- 

covered a bag with money in it. Cravens suspected that he had 

stumbled on a large amount of illegal drug money, returned to the 

living room, and so informed the other officers ( A . 4 ) .  

The police then ordered everyone outside the house onto 

the front porch where the officers obtained identification from 

Suco, Isabel Betancur and Navarrette. While the suspects 

remained on the porch in police custody, Officers Cravens and 

Gonzalez reentered the house and went back to the northeast bed- 

room to inspect the cash and physical evidence there. Eventu- 

ally, the police seized the physical evidence from the northeast 

bedroom. The trial court ruled below that this evidence was 

reasonably seized by the police pursuant to the plain view doc- 

trine. This aspect of the trial court's ruling was not before 

the district court ( A . 4 ) .  



S e c o n d ,  t h e  p o l i c e  e s c o r t e d  S u c o ,  I sabel  B e t a n c u r  and  

N a v a r r e t t e  i n t o  t h e  h o u s e ,  and  s e p a r a t e d  MRS. B e t a n c u r  f r o m  t h e  

r e s t  o f  t h e  g r o u p .  They l e a r n e d  f r o m  h e r  t h a t  s h e  had  a r e v o l v e r  

i n  t h e  master bedroom a n d  t h e y  s e i z e d  same. The p o l i c e  t h e n  

g a t h e r e d  e v e r y o n e  i n  t h e  l i v i n g  room a n d  learned that the defen- 

dant Suco was the owner of the house, The police then separated 

Suco from the rest of the group and attempted to obtain his con- 

sent to search the house. Suco refused to give such consent 

O f f i c e r  F e r n a n d e z  t h e n  took Isabel  B e t a n c u r  a s i d e  a g a i n  

a n d  had a c o n v e r s a t i o n  w i t h  h e r .  Mrs. B e t a n c u r  e v e n t u a l l y  s i g n e d  

a w r i t t e n  f o r m ,  c o n s e n t i n g  t o  a p o l i c e  s e a r c h  o f  t h e  h o u s e  and  

t h e  p o l i c e  t h e n  c o n d u c t e d  a g e n e r a l  s e a r c h  o f  t h e  h o u s e ,  d u r i n g  

which  time t h e y  d i s c o v e r e d  and s e i z e d  208 k i l o s  o f  c o c a i n e ,  c a s h  

a n d  t h r e e  s e m i a u t o m a t i c  weapons  (A. 5 )  . 
The t r i a l  c o u r t  s p e c i f i c a l l y  f o u n d  t h e  f o l l o w i n g  w i t h  

r e f e r e n c e  t o  Mrs. B e t a n c u r ' s  c o n s e n t  f o r  t h i s  g e n e r a l  s e a r c h :  

" 4 .  The C o u r t  s p e c i f i c a l l y  f i n d s  t h a t  
ISABEL BETANCUR d i d  n o t  f r e e l y  c o n s e n t  t o  t h e  
s u b s e q u e n t  s e a r c h  o f  t h e  h o u s e  e i t h e r  o r a l l y  
or i n  w r i t i n g .  T h i s  C o u r t  s p e c i f i c a l l y  f i n d s  
t h a t  t h e  c o n s e n t  f o r m  s i g n e d  b y  I s a b e l  
B e t a n c u r  was, u n d e r  t h e  t o t a l i t y  o f  t h e  c i r -  
c u m s t a n c e s ,  n o t  f r e e l y ,  v o l u n t a r i l y ,  a n d  know- 
i n g l y  s i g n e d .  The C o u r t  f i n d s ,  b a s e d  upon t h e  
e v i d e n c e ,  t h a t  t h e  c o n s e n t  t o  s e a r c h  f o r m  and  
M i r a n d a  w a i v e r  f o r m  which  were shown t o  ISABEL 
BETANCUR a n d  which  s h e  was s i m p l y  a s k e d  t o  
r e a d  and s i g n ,  were n o t  e x p l a i n e d  t o  h e r  a n d  
t h a t  n o  a d e q u a t e  e f f o r t  was made b y  O f f i c e r  
F e r n a n d e z  t o  e n s u r e  t h a t  t h e  f o r m s  were u n d e r -  
s t o o d  b y  ISABEL BETANCUR a n d  t h a t  s h e  was 
f r e e l y  a n d  v o l u n t a r i l y  w a i v i n g  h e r  r i g h t s .  
The C o u r t  n o t e s  t h a t  t h e  b u r d e n  is upon t h e  
S t a t e  t o  p r o v e  t h r o u g h  c lear  and c o n v i n c i n g  



e v i d e n c e  t h a t  ISABEL BETANCUR f r e e l y  c o n s e n t e d  
t o  t h e  s e a r c h  o f  t h e  home. I n  t h i s  c a s e ,  n o t  
o n l y  h a s  t h e  S t a t e  f a i l e d  t o  meet i ts  b u r d e n ,  
b u t  t h i s  C o u r t  is c o n v i n c e d  by t h e  c l e a r  and 
c o n v i n c i n g  e v i d e n c e  t h a t  ISABEL BETANCUR d i d  
n o t  c o n s e n t  t o  t h e  s e a r c h  o f  h e r  home." 

The S t a t e  a p p e a l e d  t h e  s u p p r e s s i o n  o r d e r  o n l y  w i t h  

r e s p e c t  t o  t h e  r e s p o n d e n t  Suco .  The i s s u e  p r e s e n t e d  t o  t h e  

~ i s t r i c t  C o u r t  o f  Appea l  was p h r a s e d  by t h a t  c o u r t  a s  f o l l o w s :  

T h i s  is a n  a p p e a l  by t h e  S t a t e  f rom a n  
o r d e r  s u p p r e s s i n g ,  i n  p a r t ,  c e r t a i n  e v i d e n c e  
o b t a i n e d  f rom t h e  s e a r c h  o f  a  p r i v a t e  house .  
The c e n t r a l  i s s u e  p r e s e n t e d  is whe the r  a  
l e s so r ' s  F o u r t h  Amendment r i g h t s  a r e  i nvaded  
by a n  o t h e r w i s e  u n r e a s o n a b l e  s e a r c h  o f  h i s  
l e a s e d  p r e m i s e s  c o n d u c t e d  by p o l i c e  where ,  a s  
h e r e ,  t h e  l e s s o r  (1) r e t a i n s  and e x e r c i s e s  a  
p o s s e s s o r y  i n t e r e s t  i n  t h e  s a i d  p r e m i s e s ,  and  
( 2 )  is  p r e s e n t  on  t h e  p r e m i s e s  w i t h  t h e  p e r -  
m i s s i o n  o f  t h e  lessee a t  t h e  t i m e  o f  t h e  
s e a r c h  and d o e s  n o t  c o n s e n t  t o  same. 

( A .  The c o u r t  c o n c l u d e d  t h a t  Suco  had a  r e a s o n a b l e  e x p e c t a -  

t i o n  o f  p r i v a c y ,  which  was v i o l a t e d  by t h e  p o l i c e  s e a r c h  o f  h i s  

h o u s e ,  b a s e d  on b o t h  o f  t h e s e  f a c t o r s  (A.9-10) . 
The S t a t e ' s  r e h e a r i n g  p e t i t i o n  p r i m a r i l y  a d d r e s s e d  t h e  

s econd  f a c t o r  r e l i e d  upon by t h e  C o u r t ,  S u c o ' s  p r e s e n c e  on  t h e  

p r e m i s e s  a s  a n  i n v i t e d  g u e s t  o f  Mrs. B e t a n c u r .  On r e h e a r i n g ,  t h e  

d i s t r i c t  c o u r t  r e a f f i r m e d  i t s  e a r l i e r  h o l d i n g ,  s t a t i n g :  

I n  t h e  i n s t a n t  case, t h e  d e f e n d a n t  Suco ,  a s  
t h e  i n v i t e d  g u e s t  o f  h i s  tenant ,  had e v e r y  
r i g h t  t o  c o m p l a i n  t h a t  h i s  p r i v a c y  was i nvaded  
when t h e  p o l i c e  u s h e r e d  e v e r y o n e  o u t  o f  t h e  
p r e m i s e s  and t h e n  back  i n t o  t h e  l i v i n g  room -- 
where they brushed a s i d e  Suco l s  r e f u s a l  to 
consent to a  further  search,  c o e r c e d  h i s  
t e n a n t  i n t o  a l l o w i n g  same, and t h e n  c o n d u c t e d  
a t o t a l l y  u n a u t h o r i z e d  s econd  s e a r c h  o f  t h e  
d w e l l i n g .  Even a s i d e  f rom S u c o ' s  p o s s e s s o r y  



i n t e r e s t  i n  t h e  p r e m i s e s  which a l o n e  g i v e s  him 
s t a n d i n g  i n  t h i s  c a s e ,  h i s  p r e s e n c e  on  t h e  
p r e m i s e s  w i t h  t h e  c o n s e n t  o f  t h e  t e n a n t  was 
enough i n  i t s e l f  for  him t o  c o m p l a i n  t h a t  h i s  
p r i v a c y  i n t e r e s t s  were d i s t u r b e d  by t h e  unwar- 
r a n t e d  p o l i c e  a c t i o n  i n  t h i s  c a s e .  

( A .  4  . The c o u r t  e x p l . . i c i t l y  d i s t i n g u i s h e d  t h e  d e c i s i o n s  i n  

S t a t e  v .  M a l l o r y ,  409 So.2d 1222 ( F l a .  2d DCA 1 9 8 2 ) ,  r e v .  d e n . ,  

418 So.2d 1280 ( F l a .  1-982) ,  and D a n i e l s  v. S t a t e ,  411  So.2d 1034 

( F l a .  1st DCA 19821 ,  n o t i n g :  

I n  t h o s e  cases, u n l i k e  t h e  i n s t a n t  case, t h e  
defendant was n o t  a lessor-owner of t h e  
searched premises with  a p o s s e s s o r y  i n t e r e s t  
i n  t h e  same. 

SUMMARY OF THE ARGUMENT 

The t w o  d i s t r i c t  c o u r t  d e c i s i o n s  r e l i e d  upon by t h e  

S t a t e  d o  n o t  d i r e c t l y  and e x p r e s s l y  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  

t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l  i n  t h e  case a t  b a r .  I n  t h e  

c a s e  a t  b a r ,  t h e  d e f e n d a n t  Suco  owned t h e  house  which was 

s e a r c h e d  and was p r e s e n t  on  t h e  p r e m i s e s ,  a t  t h e  time o f  t h e  

s e a r c h ,  n o t  o n l y  w i t h  t h e  c o n s e n t  o f  h i s  t e n a n t ,  b u t  a l s o  p u r s u -  

a n t  to  c e r t a i n  p o s s e s s o r y  r i g h t s  i n  t h e  l e a s e d  p r e m i s e s  which h e  

r e t a i n e d  and e x e r c i s e d  t h a t  e v e n i n g .  I n  t h e  case a t  b a r ,  t h e  

d i s t r i c t  c o u r t  p o i n t e d  o u t  t h a t  b o t h  d e c i s i o n s  r e l i e d  upon by t h e  

S t a t e  " a r e  f a c t u a l l y  d i s t i n g u i s h a b l e  f rom t h e  i n s t a n t  c a s e "  

b e c a u s e  i n  b o t h  o f  t h o s e  cases, " u n l i k e  t h e  i n s t a n t  c a s e ,  t h e  

d e f e n d a n t  was n o t  t h e  l e s so r -owner  o f  t h e  s e a r c h e d  p r e m i s e s  w i t h  

a  p o s s e s s o r y  i n t e r e s t  i n  same." (A.13) .  I n  f a c t ,  i n  S t a t e  v. 



M a l l o r y ,  409 So.2d 1222  ( F l a .  2d DCA 1 9 8 2 ) ,  t h e  Second D i s t r i c t  

C o u r t  o f  Appea l  e x p l i c i t l y  n o t e d  t h a t  t h e  d e f e n d a n t  i n  t h a t  case 

" c l a i m e d  no  f i n a n c i a l  o r  o w n e r s h i p  i n t e r e s t  i n  t h e  r e s i d e n c e . "  

I d .  a t  1224 (A.17) .  Thus ,  t h e  d e c i s i o n  o f  . t h e  T h i r d  D i s t r i c t  - 

C o u r t  o f  Appea l  i n  t h e  case a t  b a r  d o e s  n o t  d i r e c t l y  and e x p r e s s -  

l y  c o n f l i c t  w i t h  e i t h e r  o f  t h e  d e c i s i o n s  c i t e d  by t h e  S t a t e  and 

t h i s  c o u r t  s h o u l d  f i n d  t h a t  c o n f l i c t  j u r i s d i c t i o n  d o e s  n o t  e x i s t .  

ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL 
IN THE CASE AT BAR DOES NOT EXPRESSLY AND 
DIRECTLY CONFLICT WITH THE DECISIONS IN 
DANIELS v. STATE, 411 So.2d 1034 (Fla. 1st DCA 
1982), and MALLORY v. STATE, 409 So.2d 1222 
(Fla. 2d DCA 1982), rev. den., 418 So.2d 1280 
(Fla. 1982). 

A r e a d i n g  o f  t h e  d e c i s i o n s  r e l i e d  upon by t h e  S t a t e  

shows t h a t  n e i t h e r  D a n i e l s  v .  S t a t e ,  411  So.2d 1034 ( F l a .  1st DCA 

1 9 8 2 ) ,  n o r  M a l l o r y  v.  S t a t e ,  409 So.2d 1222 ( F l a .  2d DCA 1 9 8 2 ) ,  

r e v .  d e n . ,  418 So.2d 1280  ( F l a .  1 9 8 2 ) ,  d i r e c t l y  and e x p r e s s l y  

c o n f l i c t s  w i t h  t h e  d e c i s i o n  i n  t h e  case a t  b a r .  

I n  D a n i e l s  v .  S t a t e ,  s u p r a ,  t h e  f a c t s  and h o l d i n g  were 

a s  f o l l o w s :  

The e v i d e n c e  i n  t h e  i n s t a n t  case e s t a b l i s h e d  
t h a t  Mr. D a n i e l s  was, i n  e f f e c t ,  a guest of a 
guest. A t  t h e  time o f  t h e  s e a r c h ,  h e  had been  
i n  t h e  t r a i l e r  o n l y  a few h o u r s .  H e  t e s t i f i e d  
h e  had been  i n  no  p a r t  o f  t h e  t r a i l e r  e x c e p t  
t h e  f r o n t  room, t h a t  h e  d i d  n o t  e v e n  "know" 
t h a t  t h e  t r a i l - e r  had a  back  bedroom, a l t h o u g h  
h e  assumed t h a t  i t  d i d .  When p o l i c e  s o u g h t  
h i s  p e r m i s s i o n  t o  s e a r c h  t h e  t r a i l e r ,  h e  
d e f e r r e d  t o  Mr. Hawkins b e c a u s e  h e  was " j u s t  
v i s i t i n g . "  Under t h e  c i r c u m s t a n c e s ,  w e  con-  



c l u d e  t h a t  t h e  s e a r c h  o f  t h e  back bedroom a n d  
t h e  s e i z u r e  o f  t h e  m a r i j u a n a  t h e r e i n  d i d  n o t  
v i o l a t e  M r .  D a n i e l . s l  F o u r t h  Amendment r i g h t s .  

I n  S t a t e  v.  M a l l o r y ,  s u p r a ,  t h e  c o u r t  h e l d  t h a t  t h e  

d e f e n d a n t ,  as  a mere o v e r n i g h t  g u e s t  i n  t h e  h o u s e ,  had n o  r e a s o n -  

a b l e  e x p e c t a t i o n  o f  p r i v a c y  t h e r e i n .  I n  so d o i n g ,  t h e  c o u r t  

e x p l i c i t l - y  n o t e d  t h a t  i t s  h o l d i n g  m i g h t  h a v e  b e e n  d i f f e r e n t  i f  

t h e  d e f e n d a n t  had  more o f  a p e r s o n a l  i n t e r e s t  i n  t h e  p r e m i s e s :  

A l t h o u g h  o w n e r s h i p  is  n o t  t h e  o n l y  c r i t e r i o n  
i n  d e t e r m i n i n g  t h e  p r i v a c y  q u e s t i o n ,  i t  is  
c e r t a i n l y  i m p o r t a n t  t o  n o t e  t h a t  M a l l o r y  
c l a i m e d  n o  f i n a n c i a l  or o w n e r s h i p  i n t e r e s t  i n  
t h e  r e s i d e n c e .  

I n  t h e  case a t  b a r ,  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  i n  

i t s  d e c i s i o n  o n  r e h e a r i n g ,  n o t e d  t h a t  i n  b o t h  S t a t e  v .  M a l l o r y ,  

s u p r a  a n d  D a n i e l s  v .  S t a t e ,  s u p r a ,  " u n l i k e  t h e  i n s t a n t  case, t h e  

d e f e n d a n t  was n o t  a l e s s o r - o w n e r  o f  t h e  s e a r c h e d  p r e m i s e s  w i t h  a  

p o s s e s s o r y  i n t e r e s t  i n  t h e  same." (A.13) .  I n  t h i s  case, S u c o  

was f a r  more t h a n  a  mere i n v i t e d  g u e s t .  H e  was t h e  owner  o f  t h e  

p r e m i s e s  i n  q u e s t i o n  a n d  was p r e s e n t  o n  t h e  p r e m i s e s ,  n o t  o n l y  as 

a n  i n v i t e d  g u e s t  o f  h i s  t e n a n t ,  b u t  a l so  b e c a u s e ,  as  t h e  owner  o f  

t h e  p r e m i s e s ,  S u c o  r e t a i n e d  a n d  e x e r c i s e d  c e r t a i n  p o s s e s s o r y  

r i g h t s  i n  t h e  l e a s e d  p r e m i s e s  which  g a v e  him a  r i g h t  t o  b e  t h e r e  

and  a  r e a s o n a b l e  p r i v a c y  e x p e c t a t i o n  t h e r e i n  ( A . 9 ) .  The t r i a l  

c o u r t  f o u n d ,  u n d e r  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s ,  t h a t  t h e  

a d m i t t e d l y  u n r e a s o n a b l e  s e a r c h  o f  t h e  h o u s e ,  c o n d u c t e d  p u r s u a n t  

t o  a c o n s e n t  c o e r c e d  f rom S u c o l s  t e n a n t ,  a f t e r  h e  had  r e f u s e d  



consent to search, violated Suco's reasonable expectation of 

privacy and suppressed the evidence as to him. The decision of 

the District Court of Appeal in the case at bar, affirming the 

trial court's order of suppression, simply does not directly and 

expressly conflict with either of the decisions relied upon by 

the State. 

CONCLUSION 

Based on the foregoing reasons and citations of 

authority, Respondent respectfully urges this court to deny 

review. 

Respectfully submitted, 
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