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INTRODUCTION 

The Respondent, CHARLES SLAPPY, was the Defendant in the 

trial. court and the Petitioner, THE STATE OF FLORIDA, was the 

prosecution. In this brief the parties wil.1. be referred to as 

they stood in the trial. court. 

The symbol. "R" wil.1. be used to refer to the Record on 

Appeal. before the Third District Court of Appeals and this Court. 

The symbo.1 "SR" w identify the Suppl.ementa1. Record 

before the Third District Court of Appeal. 

The Symb0.l "T" wil.1 designate the Transcript of .lower 

court proceedings. 

The Appendix to the Petitioner's Brief will be referred to 

as "APP", and by the exhibit letter assigned. 

Al.1 emphasis is supplied unless the contrary is indicated. 



STATEMENT OF THE CASE 

On July 28, ,1984, the Defendant was charged by Information 

in Case No. 84-17355, with the crime of carry a concea,Ied firearm 

in vio.1ation of Florida Statue 790.01 (R l-IA) . The trial. 

of this cause thereupon commenced on January .14, 1985, with the 

selection of a jury. During the course of the jury selection, 

the Defendant interposed an objection and requested that the 

entire jury panel be stricken and jury selection begin anew on 

the grounds that the State was exercising its peremptory chal- 

lenges on the basis of race to eliminate blacks from the jury. 

This objection was overruled and the motion was denied (R-2; T- 

92, 93, 94, 95, and 97). 

On January 16, 1.985, the Defendant was found guilty by a 

jury of the crime of carrying a concealed firearm (R-9). The 

Defendant thereaupon filed a timely motion for new trial on the 

basis that the court had erred in denying the Defendant's motion 

to strike the venire and commence jury selection anew because the 

State had used it peremptory challenges to exlcude blacks from 

the jury (R-21). This motion was denied on June 1.7, ,1985 (R-25). 

Pursuant to the verdict of guilty returned by the jury, 

the trial. court sentenced the Defendant on June 14, 1.985, to 

serve a period of probation of 1.8 months and further withheld 

adjudication of guil.ty (R-24) . On June 26, 1985, a timely 

notice of appeal. was filed for record with the Clerk of the lower 

tribua1. (R-26) . 



On F e b r u a r y  3 ,  ,1987, t h e  D i s t r i c t  C o u r t  o f  Appeal, T h i r d  

D i s t r i c t ,  i s s u e d  i t s  O p i n i o n  r e v e r s i n g  a n d  r e m a n d i n g  t h e  c a u s e  

f o r  a new t r i a l .  o n  t h e  g r o u n d s  t h a t  t h e  p r o f f e r e d  r e a s o n s  f o r  

e x c l u d i n g  B l a c k s  from t h e  j u r y  by  t h e  p r o s e c u t i o n  were i n s u f f i -  

c i e n t  t o  o v e r c o m e  t h e  s u b s t a n t i a l  l i k e l i h o o d  t h a t  t h e  p e r e m p t o r y  

c h a l l e n g e s  were b e i n g  e x e r c i s e d  s o l . e l y  o n  t h e  b a s i s  of race. (R- 

3 7 - 4 7 ) .  

T h e s e  p r o c e e d i n g s  fol..l.ow. 



STATEMENT OF FACTS 

On J a n u a r y  1 4 ,  1.985, j u r y  s e l e c t i o n  commenced i n  t h e  

i n s t a n t  c a u s e  w i t h  e a c h  s i d e  h a v i n g  s i x  c h a . l l e n g e s  p u r s u a n t  t o  

R u l e  3 . 3 5 0 ,  F l o r i d a  R u l e s  o f  C r i m i n a l .  P r o c e d u r e .  T h e  p r o s e c u t i o n  

u s e d  a l l  s i x  o f  t h e i r  p e r e m p t o r y  c h a l l e n g e s  w h i l e  t h e  D e f e n d a n t  

u s e d  o n l y  f i v e  (R-2 ) .  Of t h e  s i x  c h a l l e n g e s  e x e r c i s e d  b y  t h e  

S t a t e ,  f o u r  o f  t h e m  were e x e r c i s e d  a g a i n s t  B l a c k s  (T-92,  9 3 ,  9 4  

a n d  9 5 ) .  I n  t h i s  c a u s e ,  t h e  D e f e n d a n t  C h a r l e s  S l .appy was h i m s e l f  

Bl.ack (R-8 a n d  R - l o ) .  

P u r s u a n t  t o  t h e  c o u r t ' s  m a n n e r  o f  j u r y  s e l . e c t i o n ,  i t  was 

t h e  S t a t e  who f i r s t  e x e r c i s e d  p e r e m p t o r y  c h a l l e n g e s  a g a i n s t  t h e  

f i r s t  s i x  j u r o r s .  A t  t h a t  time t h e  S t a t e  e x e r c i s e d  two peremp- 

t o r y  c h a l l e n g e s ,  o n e  o f  w h i c h  was e x e r c i s e d  a g a i n s t  j u r o r  # 4 ,  

Mary  E. l l .en Will.iams, a B l a c k  woman, t o  w h i c h  t h e  D e f e n d a n t  

o b j e c t e d  (R-2; T - 9 2 ) .  Among t h e  f i r s t  s i x  j u r o r s  who were n o t  

c h a l l e n g e d  a t  t h a t  t i m e  b y  t h e  p r o s e c u t i o n ,  was o n e  F r a n k  A.  

W i l l i a m s  (R-2 ) .  I n  f a c t  t h e  p r o s e c u t i o n  d i d  n o t  e x c u s e  M r .  

W i l l i a m s  u n t i l  t h e i r  t h i r d  o p p o r t u n i t y  t o  e x e r c i s e  p e r e m p t o r y  

c h a l . I . e n g e s ,  when M s .  Lumpkin  h a d  b e e n  a d d e d  t o  t h e  pane l . .  A t  

t h a t  time t h e  p r o s e c u t i o n  e x c u s e d  M r .  W i l l i a m s  o v e r  o b j e c t i o n  o f  

t h e  D e f e n d a n t  ( R - 9 3 ) .  B o t h  M r .  W i l . l i a m s  a n d  M s .  Lumpkin  a r e  

B l a c k  (R-93 a n d  9 5 ) .  

A t  t h i s  p o i n t  t h e  S t a t e  h a d  e x e r c i s e d  t h r e e  p e r e m p t o r y  

chal . . l .enges,  two o f  w h i c h  h a d  b e e n  e x e r c i s e d  a g a i n s t  B l a c k s .  

On t h e  p r o s e c u t i o n ' s  n e x t  o p p o r t u n i t y  t o  e x e r c i s e  

p e r e m p t o r y  c h a l l . e n g e s ,  n o n e  were e x e r c i s e d ,  e v e n  t h o u g h  M s .  

0 Lumpkin  was o n  t h e  p a n e l .  (T -94) .  



A f t e r  t h e  n e x t  r ound  o f  d e f e n s e  chal . l .enges o n e  a d d i t i o n a l .  

j u r o r  was a d d e d ,  a B l a c k  l a d y  by t h e  name o f  Opp ie  Lee J o r d a n ,  who 

was promptl .y e x c u s e d  by t h e  p r o s e c u t i o n  o v e r  t h e  o b j e c t i o n  o f  t h e  

D e f e n d a n t  (R-2;  T-94) . 
The  p r o s e c u t i o n  o n c e  a g a i n  had  a n  o p p o r t u n i t y  t o  e x c u s e  

p r o s p e c t i v e  j u r o r  Lumpkin and  e x e r c i s e d  no  cha l1 .enge  (T-94) .  I n  

f a c t ,  t h e  p r o s e c u t i o n  f a i l e d  t o  c h a l l e n g e  M s .  Lumpkin o n e  a d d i -  

t i o n a l .  t i m e  a f t e r  t h a t ,  b u t  t h e n  q u i c k l y  e x e r c i s e d  a c h a n g e  o f  

mind and  e x c u s e d  M s .  Lumpkin, making h e r  t h e  f o u r t h  B l a c k  j u r o r  

e x c u s e d  by t h e  p r o s e c u t o r  (T-95) .  

A t  t h i s  t i m e  t h e  c o u r t  - s u i  s p o n t e  made i n q u i r y  o f  t h e  p r o -  

s e c u t o r  a s  t o  t h e  r e a s o n s  f o r  e x c u s i n g  t h e  f o u r  B l a c k  j u r o r s  (T- 

A s  t o  Opp ie  Lee  J o r d a n ,  t h e  p r o s e c u t i o n  i n d i c a t e d  t h e  

r e a s o n  f o r  h e r  excusa l .  was: 

S h e  d i d n ' t  seem t o  b e  too s e c u r e  
a b o u t  s i t t i n g  on  a j u r y .  She  a s k e d  
q u e s t i o n s ,  I t h i n k ,  twice, w h e t h e r  
or n o t  s h e  n e e d s  t o  know a n y t h i n g  
a b o u t  t h e  l.aw or c r i m i n a l .  j u s t i c e  
s y s t e m .  Her h e a l t h  d o e s n ' t  seem t o  
b e  v e r y  good.  I j u s t  d i d n ' t  want  
someone L i k e  t h a t  on  t h e  j u r y  (T- 
95 )  . 

I n  ac tua . l . i t y ,  t h e  o n l y  q u e s t i o n  which  M s .  J o r d a n  a s k e d  was a n  

i n q u i r y  o f  whe the r  or n o t  it  made a n y  d i f f e r e n c e  whe the r  s h e  had  

b e e n  i n  c r i m i n a l .  c o u r t  b e f o r e ,  i n  r e s p o n s e  t o  a ser ies  o f  ques -  

t i o n s  t h e  p r o s e c u t o r  had  p u t  t o  t h e  p a n e l  c o n c e r n i n g  t h e  

u n d e r s t a n d i n g  o f  t h e  j u r o r s  c o n c e r n i n g  t h e  p r i n c i p . L e s  o f  

" p r e s u m p t i o n  o f  i n n o c e n c e "  and  " p r o o f  beyond a r e a s o n a b l e  d o u b t w  

(T-34-35) .  



I n  r e s p o n s e  t o  t h e  C o u r t ' s  i n q u i r y  c o n c e r n i n g  t h e  e x c u s a l .  

o f  Mary El.l.en W i l l i a m  a n d  F r a n k  W i l l i a m s ,  t h e  p r o s e c u t i o n  i n d i -  

c a t e d  t h a t  b e c a u s e  t h e y  worked f o r  t h e  s c h o o l .  b o a r d  as  t e a c h e r s  

or t e a c h e r s  a ides ,  t h e y  were too l . ibera1.  (T-95-96).  T h e  p r o s e c u -  

t i o n  came t o  t h e  c o n c l u s i o n  t h a t  t h e s e  t w o  j u r o r s  were too L i b -  

e r a l  b a s e d  upon t h e i r  o c c u p a t i o n ,  e v e n  t h o u g h  h e  f a i l e d  t o  a s k  

e i t h e r  o f  them a s i n g l e  q u e s t i o n  d u r i n g  v o i r  d i r e .  

Q u e s t i o n i n g  o f  t h e  two p r o s p e c t i v e  j u r o r s  by t h e  C o u r t  a n d  

d e f e n s e  c o u n s e l .  mere1.y r e v e a l e d  t h a t  M r .  W i l l i a m s  was a d i v o r c e d  

t e a c h e r ' s  a s s i s t a n t  w i t h  n o  c h i l d r e n  (T-.12) . 
A s  t o  Mrs. W i l l i a m s ,  q u e s t i o n i n g  by  t h e  C o u r t  a n d  d e f e n s e  

c o u n s e l .  r e v e a l e d  t h a t  t h e  p r o s p e c t i v e  j u r o r  was a t e a c h e r ' s  a i d e ,  

m a r r i e d  t o  a  s e c u r i t y  g u a r d  employed  by  t h e  Dade C o u n t y  w e l f a r e  

o f f i c e  T - l - 2 ;  4 7 ) .  Mrs. Wil.l.iams a l s o  d i s c l o s e d  t h a t  s h e  was  

p e r s o n a 1 l . y  a f r a i d  o f  g u n s  a n d  d i d  n o t  l i k e  h a v i n g  them a r o u n d  h e r  

(T-47-48) .  

Based  upon  t h i s  r e c o r d ,  b o t h  o f  t h e s e  B l a c k  j u r o r s  were 

e x c u s e d  by t h e  S t a t e ,  a l t h o u g h  t h e y  d i d  n o t  e x c u s e  a n o t h e r  p r o -  

s p e c t i v e  j u r o r  employed  a s  a s c h o o l .  t e a c h e r ,  M r .  F a r r a r ,  who was 

e x c u s e d  by t h e  d e f e n s e  (R-2; T-54) . A d d i t i o n a l . l y ,  a l t h o u g h  t h e  

p r o s e c u t o r  e x c l u d e d  Mr. W i l l . i a m s ,  who was a f r a i d  o f  f i r e a r m s ,  t h e  

p r o s e c u t o r  d i d  n o t  e x c u s e  a n o t h e r  j u r o r  by  t h e  name o f  Wencesl-au 

DeAlmeida ,  a W h i t e  j u r o r  who was  u l - t i m a t e l y  s e l e c t e d  f o r  t h e  

panel .  (R-2) .  Mr. DeAlmeida was n o t  e x c u s e d  by t h e  p r o s e c u t o r ,  

n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  h e  was a member o f  t h e  N a t i o n a l  

R i f l e  A s s o c i a t i o n  a n d  d i d  n o t  t h i n k  t h e  crime w i t h  w h i c h  t h e  



D e f e n d a n t  was c h a r g e d ,  i . e .  c a r r y i n g  a c o n c e a l e d  f i r e a r m ,  was 

"too much o f  a crime" (T-25; 2 8 ) .  

The f o u r t h  B l a c k  j u r o r  e x c u s e d  by  t h e  S t a t e  was M s .  

Lumpkin who had  s t a t e d  t h a t  i n  a p r e v i o u s  t r i a l  i n  which  s h e  was a 

j u r o r  s h e  t h o u g h t  t h e  d e f e n s e  counse l .  i n  t h i s  c a u s e  may h a v e  b e e n  

o n e  o f  t h e  l a w y e r s  i n v o l v e d  i n  t h a t  case (T-62) .  

A f t e r  t h e  a f o r e s a i d  i n q u i r y  t h e  C o u r t  o v e r r u l e d  t h e  o b j e c -  

t i o n  o f  t h e  D e f e n d a n t  and  d e n i e d  t h e  D e f e n d a n t ' s  m o t i o n  t o  

d i s m i s s  t h e  j u r y  p o o l  a n d  s t a r t  v o i r  d i r e  o v e r  w i t h  a new p o o l  

b a s e d  upon t h e  c h a l l e n g i n g  o f  t h r e e  p r o s p e c t i v e  j u r o r s  so1 .e ly  o n  

t h e  b a s i s  o f  race (T-97; R-2) .  



ISSUE PRESENTED 

WHETHER THE DISTRICT COURT CORRECTLY 
RULED THAT THE REASONS PROFFERED BY THE 
PROSECUTION WERE INSUFFICIENT TO OVERCOME 
THE SUBSTANTIAL LIKELIHOOD THAT THE 
PEREMPTORY CHALLENGES WERE BEING 
EXERCISED SOLELY ON THE BASIS  OF RACE. 



SUMMARY OF THE ARGUMENT 

The  T h i r d  D i s t r i c t  p r o p e r l y  r e v e r s e d  t h e  t r i a l  c o u r t  f o r  

t h e  S t a t e ' s  f a i . l u r e  by i t s  p r o f f e r e d  r e a s o n s  f o r  ex l .ud ing  B l a c k s  

t o  overcome t h e  s u b s t a n t i a l  I . i k e l i h o o d  t h a t  t h e  cha l .1enges  were 

b e i n g  e x e r c i s e d  on  r a c i a l .  g r o u n d s .  

By i t s  d e c i s i o n  bel.ow, t h e  T h i r d  D i s t r i c t  p r o p e r l y  r u l e d  

t h a t  any  n o n - r a c i a l .  r e a s o n  d o e s  n o t  s a t i s f y  t h e  c h a l l e n g e d  

p a r t y ' s  b u r d e n ,  and  f u r t h e r  sets a p p r o p r i a t e  c r i t e r i a  f o r  d e t e r -  

m in ing  w h e t h e r  or  n o t  a p r o f f e r e d  e x p l a n a t i o n  is g e n u i n e  i n  t h e  

s p i r i t  o f  S t a t e  v .  Neal, 457 So.2d 48.1 (F1.a. 1 9 8 4 )  and  as  b o t h  

exp l . i c i t 1 .y  and  imp. l . ic i t . ly  h e l d  i n  B a t s o n  v. Kentucky ,  476 U.S. 

, 1.06 S .Ct .  1.71.2, 90  L.Ed. 2d 69 (1.986) . 
A r u l i n g  c o n t r a r y  t o  t h a t  which t h e  T h i r d  D i s t r i c t  h a s  

made i n  t h i s  c a u s e  wou.ld m e r e l y  r e i n s t a t e  i n  a n o t h e r  fo rm t h e  

" m i s s i o n  impossib1.e"  o f  Swain  v. Alabama,  and  make t h e  Neal. and  

B a t s o n  d e c i s i o n s ,  r i g h t s  w i t h o u t  a remedy. 

The o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l  shou1.d 

b e  a p p r o v e d  by t h i s  C o u r t .  



ARGUMENT 

THE DISTRICT COURT CORRECTLY RULED 
THAT THE REASONS PROFFERED BY THE 
PROSECUTION WERE INSUFFICIENT TO 
OVERCOME THE SUBSTANTIAL LIKELIHOOD 
THAT THE PEREMPTORY CHALLENGES WERE 
BEING EXERCISED SOLELY ON THE BASIS 
OF RACE. 

In accordance with State v. Neil., 457 So.2d 48.1 (Fla. 

1.984), the trial. court be.l.ow made appropriate inquiry of the pro- 

secution concerning its reasons for exercising four of its first 

five peremptory challenges against Blacks, due to a substantial 

1.ike.lihood that the peremptory challenges were being exercised 

so1el.y on the basis of race. In Neil, this Court laid down the 

a test to be used in Florida for determining when there has been a 

discriminatory use of peremptory challenges and the sanction to 

be imposed when such has been the case. In summary, this Court 

stated in Neil: 

To recapitulate, a party's peremptories cannot be 
examined until the issue is properly presented to 
the trial. court, and until the trial court has 
determined that such examination is warranted. If 
such occurs, the challenged party must show that 
the questioned challenges, but no others, were not 
exercised so1.eI.y on the basis of race. 

Therefore, the procedure to be emp.l.oyed basica1.l.y goes through 

three stages. The first stage is the proper presentation to the 

trial court of the perceived discriminatory use of peremptory 

chal.l.enges as was done in the court below. Neil v. State, supra 



at 486. The second stage is the determination by the trial. court 

that there was a substantial 1.ikel.ihood that the peremptory chal- 

lenges were being exercised solely on the basis of race, thus 

requiring inquiry of the challenging party. Id. at 486. 

The State in its omnibus attack on the Third District's 

decision in this cause, initially takes the erroneous position 

that the trial court never found there to be a substantial. 

1.ikel.ihood that peremptory challenges were being execised so1.el.y 

on the basis of race. This attack is based sole1.y on the fact 

that the court never uttered what the State would have this Court 

believe to be "magic words." The record of the proceedings 

bel.ow, however, clearly show that such an argument indul.ges in 

form over substance. The fact that the trial court found there 

a to be a substantial. .likelihood that the challenges were being 

exercised on the basis of race is clear from a reading of the per- 

tinent portions of the record in toto (T-92-95). The trial. of 

the above cause took place subsequent to this Court's rul.ing in 

State v. Neil ( T - .  We are not confronted here with a pre-Neil 

or "pipel.ineW case already in the appellate system prior to this 

Court's ruling in State v. Neil, supra. Certain1.y the State 

cannot be of the opinion that the trial. court was unfamiliar with 

the "Neil. procedure'' and, in fact, the court's comments in the 

record c.lear1.y indicate exact1.y the opposite. On three occa- 

sions trial counsel. began to make an objection on the basis of 

State v. Neil, supra, only to have it overrul.ed by the court with 

comments such as, "At this point I will overrule the objection." 

a (T-92); "I will overrule the objection at this time." (T-93-94). 



a I t  was o n l y  when t h e  p r o s e c u t o r  e x e r c i s e d  h i s  f o u r t h  c h a l l e n g e  

a g a i n s t  a  B l a c k  j u r o r ,  t h a t  t h e  c o u r t ,  b e f o r e  t r i a l  counse l .  cou1.d 

make a n y  comment, began  t o  a s k  t h e  S t a t e  t o  e x p l a i n  t h e  cha1.- 

1.enges o f  a l l  f o u r  B l a c k  j u r o r s  t h a t  had been  excused  by t h e  

S t a t e  (T-95) .  N o t h i n g  c o u l d  b e  c l e a r e r  b u t  t h a t  t h e  t r i a l .  c o u r t  

made t h e  i n q u i r y  c o n t e m p l a t e d  by S t a t e  v.  N e i l  b e c a u s e  o f  i t s  

b e . l i e f  t h a t  t h e r e  was a  s u b s t a n t i a l  l i k e l i h o o d  t h a t  j u r o r s  were  

b e i n g  exl.uded s o l . e l y  b e c a u s e  o f  t h e  r e a s o n  t h a t  t h e y  were B l a c k .  

I n  f a c t ,  i t  is  s u b m i t t e d  t h a t  i t  wou1.d b e  error  f o r  t h e  

c o u r t  n o t  t o  h a v e  made s u c h  a  f i n d i n g  unde r  t h e  f a c t s  o f  t h i s  

c a s e .  S u b s e q u e n t  t o  t h i s  C o u r t ' s  d e c i s i o n ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  e n t e r e d  i t s  r u l i n g  i n  B a t s o n  v.  Kentucky ,  476 U.S. 

, 1.06 S .C t .  1.712, 90 L.Ed. 2d 69  ( 1 9 8 6 ) .  I n  B a t s o n ,  t h e  

a Supreme C o u r t  e n g a g e s  i n  a n  a n a l . y s i s  s t r  iking1.y s i m i l a r  t o  t h i s  

C o u r t ' s  a n a l . y s i s  i n  S t a t e  v .  N e i l . ,  s u p r a .  The U.S. Supreme C o u r t  

i n  d i s c u s s i n g  t h e  i n i t i a l  t h r e s h o l d  showing ,  u s e s  t h e  t e r m  " a  

p r i m a  f a c i e  c a s e  o f  p u r p o s e f u l  d i s c r i m i n a t i o n  i n  s e l . e c t i o n  o f  t h e  

p e t i t  j u r y "  a s  opposed  t o  t h e  N e i l .  l a n g u a g e  o f  " s u b s t a n t i a l  

l i k e l i h o o d . "  The U.S. Supreme C o u r t  n o t e d  t h a t  a  p r i m a  f a c i e  

c a s e  o f  p u r p o s e f u l  d i s c r i m i n a t i o n  c a n  be  shown s o l e . l y  on t h e  

e v i d e n c e  c o n c e r n i n g  t h e  p r o s e c u t o r ' s  e x e r c i s e  o f  p r e e m p t o r y  c h a l -  

l e n g e s  a t  t h e  d e f e n d a n t ' s  t r i a l . .  I n  B a t s o n  t h e  c o u r t  went  on  t o  

s a y  t h a t  what  t h e  d e f e n d a n t  mus t  show is ,  f i r s t  o f  a l l ,  t h a t  h e  is  

a  member o f  a  c o g n i z a b l e  r a c i a l .  g r o u p  and t h a t  t h e  p r o s e c u t o r  h a s  

e x e r c i s e d  p e r e m p t o r y  chal.1.enges t o  remove from t h e  v e n i r e  members 

o f  t h e  d e f e n d a n t ' s  r a c e .  T h i s  f i r s t  p r o n g  o f  t h e  B a t s o n  t es t  h a s  

been  c l e a r l y  e s t a b l . i s h e d .  F u r t h e r ,  t h e  d e f e n d a n t  is e n t i t l e d  t o  



a rely on the fact, as to which there can be no dispute, that 

peremptory challenges constitute a jury selection practice that 

permits "those to discriminate who are of a mind to 

discriminate." FinaLl.y, the defendant must show that these facts 

and other relevant circumstances raise an inference that the 

prosecutor used that practice to exclude the veniremen from the 

petit jury on account of their race. To put it another way, that 

had the challenged jurors been white, they would not have been 

excused. 

By way of guidance, the Supreme Court of the United States 

gives exampl-es of what may be considered sufficient to establ.ish 

a prima facie case. The Supreme Court notes that that a 

"patternt' of strikes against Black jurors included in the par- 

titular venire may give rise to an inference of discrimination. 

Clearly, the same situation as in the case at bar. Also the Court 

notes that the prosecutor's questions and statements during voir 

dire examination and in exercising his challenges, may support or 

refute an inference of discriminatory purpose. The fact that the 

prosecutor did not even have to ask two of the Black jurors any 

questions to know that they would not be al.1.owed to sit on any 

jury in a case he was trying, c.lear1.y adds even further weight to 

the fact that there was a substantial. like.l.ihood that no less 

than three Black jurors were excused so1.el.y on the basis of race; 

or at the very least, create inferences sufficient to establish a 

prima facie case of purposeful discrimination pursuant to Batson 

v. Kentucky, supra. 



The q u e s t i o n  which  t h i s  C o u r t  is now c o n f r o n t e d  w i t h  is ,  

o n c e  t h e  s u b s t a n t i a l .  l i k e l . i h o o d  and /o r  p r ima  f a c i e  case o f  p u r -  

p o s e f u l  d i s c r i m i n a t i o n  h a s  b e e n  found  and t h e  t r i a l  c o u r t  

r e q u i r e s  a n  exp .1ana t i on  a s  t o  why t h e  p e r e m p t o r y  c h a l l e n g e s  h a v e  

been  e x e r c i s e d  a g a i n s t  B l a c k s ,  is  i t  enough f o r  t h e  c h a l l e n g e d  

p a r t y  t o  m e r e l y  p r o f f e r  a n y  r e a s o n  o t h e r  t h a n  t h e  color o f  t h e  

j u r o r ' s  s k i n  t o  meet h i s  b u r d e n .  I f  i t  is ,  t h e n  J u s t i c e  M a r s h a l l  

i n  h i s  c o n c u r r i n g  o p i n i o n  i n  B a t s o n  v. Kentucky ,  s u p r a ,  is  

correct:  

Any p r o s e c u t o r  c a n  e a s i l y  asser t  f a c i a l l y  n e u t r a l .  
r e a s o n s  f o r  s t r i k i n g  a j u r o r  . i f  s u c h  e a s i l y  
g e n e r a t e d  e x p l a n a t i o n s  a r e  s u f f i c i e n t  t o  d i s c h a r g e  
t h e  p r o s e c u t o r ' s  o b l i g a t i o n  t o  j u s t i f y  h i s  s t r i k e s  
o n  n o n - r a c i a l  g r o u n d s ,  t h e n  t h e  p r o t e c t i o n  e r e c t e d  
by t h e  c o u r t  t o d a y  may b e  i l l . u s o r y .  

But  obvious1.y t h i s  C o u r t  d i d  n o t  i n t e n d  t h a t  t o  be  t h e  

u l t i m a t e  r e s u . 1 t  o f  S t a t e  v .  N e i l . ,  n o r  d i d  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  i n  B a t s o n  v.  Ken tucky ,  s u p r a .  A s  M r .  J u s t i c e  

Powe1.l. c l e a r . 1 ~  s t a t e d :  "Pe rempto ry  chal..l.enges c o n s t i t u t e  a j u r y  

s e l e c t i o n  p r a c t i c e  t h a t  p e r m i t s  t h o s e  t o  d i s c r i m i n a t e  who a re  o f  

a mind t o  d i s c r i m i n a t e . I 1  C e r t a i n l y  t h i s  wa rn ing  s h o u l d  b e  i n  t h e  

mind o f  t h e  c o u r t  when d e t e r m i n i n g  t h e  v a l i d i t y  o f  t h e  p r o f f e r e d  

r e a s o n .  I t  is beyond q u e s t i o n  t h a t  no  two p e o p l e  a r e  e x a c t l y  t h e  

same, and  n o  two p e o p l e  h a v e  t h e  e x a c t  same backg round ;  t h e r e -  

f o r e ,  i t  is a n  e a s y  matter f o r  o n e  w i s h i n g  t o  d i s c r i m i n a t e ,  t o  

s e i z e  upon any  j u r o r ' s  u n i q u e  c h a r a c t e r i s t i c  i n  o r d e r  t o  a c h i e v e  

t h e  d e s i r e d  r e s u l t ,  i . e . ,  t h e  e x c l . u s i o n  o f  as  many B l a c k s  as  

p o s s i b l e  f rom t h e  p o t e n t i a l .  j u r y .  



A l t h o u g h ,  a d m i t t e d l y  t h e  r e a s o n  g i v e n  n e e d  n o t  b e  

a e q u i v a l e n t  t o  a c h a l . l , e n g e  f o r  c a u s e ,  t h e y  m u s t  show t h a t  t h e  

c h a l . l e n g e s  a re  b a s e d  o n  t h e  p a r t i c u l . a r  case a t  t r i a l . ,  t h e  p a r t i e s  

a re  w i t n e s s e s ,  or c h a r a c t e r i s t i c s  o f  t h e  c h a l l e n g e d  p e r s o n s  o t h e r  

t h a n  t h e i r  race. S t a t e  v .  Neil.; C i t y  o f  M i a m i  v .  C o r n e t t ,  4 6 3  

S o . 2 d  3 9 9  ( F l a .  3d DCA 1.985) ;  C o t t o n  v .  S t a t e ,  4 6 8  S o . 2 d  1 0 4 7  

(F1.a. 4 t h  DCA 1 9 8 5 ) .  

I t  i s  p r e c i s e l y  t h i s  b u r d e n  w h i c h  t h e  S t a t e  f a i l e d  t o  

meet, as  t h e  T h i r d  D i s t r i c t  p r o p e r l y  r u l e d .  I n  l i g h t  o f  t h e  e v i l  

w h i c h  N e i l .  a n d  B a t s o n  s e e k  t o  correct ,  i t  c e r t a i n l y  c a n n o t  b e  

s e r i o u s l y  a r g u e d  t h a t  t h e  T h i r d  Dis t r ic t  C o u r t  o f  Appeal. i n c o r -  

r e c t l y  r u l e d  t h a t  t h e  r e a s o n s  g i v e n  m u s t  b e  s u f  f  i c i e n t 1 . y  p a r t i c u -  

l a r i z e d  t o  show t h a t  t h e y  a r e  n o t  a mere s u b t e r f u g e  t o  o b s c u r e  

a w h a t  i s  i n  r e a l . i t y  racial. d i s c r i m i n a t i o n .  B o t h  t h i s  c o u r t  i n  

N e i l .  a n d  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  B a t s o n  v .  K e n t u c k y  

p e r c e i v e d  t h e  n e e d  t o  correct  a wrong .  F u r t h e r ,  b o t h  c o u r t s  

r e a l i z e d  t h a t  t h e  t es t  a n n o u n c e d  i n  1.965 i n  S w a i n  v .  A l a b a m a ,  3 8 0  

U.S. 2 0 2 ,  8 5  S . C t .  8 2 4 ,  1 3  L.Ed. 2d 7 5 9 ,  w h i c h  r e q u i r e d  a b s o l u t e  

p r o o f  o f  d i s c r i m i n a t i o n  a n d  v i r t u a l l y  r e q u i r e d  t h e  p r o s e c u t o r  t o  

a d m i t  t o  h i s  d i s c r i m i n a t o r y  pract ice ,  was n o t h i n g  more t h a n  a 

" m i s s i o n  i m p o s s i b l . e . "  I f  t h e  mere s u b s t i t u t i o n  o f  t h e  l a b e l .  

" l . i b e r a l W  f o r  "B.l.ackW i s  s u f f i c i e n t  u n d e r  b o t h  N e i l  a n d  B a t s o n  

t h e n ,  a l . t h o u g h  t h e  p r o c e d u r e  may c h a n g e ,  t h e  r e s u l t  w i l . 1  b e  t h e  

same, a n d  as  t h e  P h o e n i x ,  S w a i n  v .  A labama  w i l l .  r i se  f r o m  i t s  own 

a s h e s  a n d  c o n t i n u e  t o  b e  t h e  law o f  t h e  l a n d .  

C e r t a i n l y  t h e r e  c a n  b e  n o  a r g u m e n t  t h a t  t h e  r e a s o n s  p r o f -  

f e r e d  b y  t h e  p a r t y  w h o s e  p e r e m p t o r y  c h a l . l e n g e s  are  b e i n g  q u e s -  



t i o n e d  mus t  be  g e n u i n e .  McCray v.  Abrams, 750 F.2d 1.1.1.3 (2d 

C i r .  1.984);  B o o k e r  v .  J a b e ,  775 F.2d 762 ( 6 t h  C i r .  1 .985) .  T h i s  is  

what  b r i n g  u s ,  j u s t  a s  i t  b r o u g h t  t h e  T h i r d  D i s t r i c t ,  t o  t h e  most  

i m p o r t a n t  q u e s t i o n  o f  a l l . ;  t h a t  is ,  what  t e s t  is  t o  be used t o  

d e t e r m i n e  when t h e  r e a s o n s  a re  g e n u i n e  and when t h e y  a r e  a  mere 

s u b t e r f u g e .  C o n f r o n t e d  w i t h  t h i s  prob.lem, t h e  T h i r d  D i s t r i c t  

drew h e a v i l y  upon d e c i s i o n s  f rom t h e  S t a t e  o f  C a l i f o r n i a ,  which 

h a s  had t h e  1 .onges t  e x p e r i e n c e  w i t h  t h i s  s i t u a t i o n .  I n  p a s s i n g ,  

i t  a p p e a r s  odd t h a t  t h e  S t a t e  now a r g u e s  t h a t  J u d g e  Fe rguson  i n  

h i s  o p i n i o n  i n  t h e  c o u r t  bel.ow, shou1.d n o t  have  r e l i e d  so  h e a v i l y  

o n  C a l i f o r n i a  cases, and  p a r t i c ~ l . a r 1 . y ~  P e o p l e  v .  Whee le r ,  22 Cal.. 

3d 258, 1.48 Cal.. Rep. 890 ,  583 P.2d 748 (Cal.. 1 9 7 8 ) .  S i n c e  i t  was 

t h e  S t a t e  i t s e 1 . f  which f i r s t  b r o u g h t  t h i s  d e c i s i o n  t o  t h e  a t t e n -  

a t i o n  o f  t h e  T h i r d  D i s t r i c t  p u r s u a n t  t o  t h e  f i l i n g  o f  a  Notice o f  

Supp1.emental. A u t h o r i t y ,  t h e  T h i r d  D i s t r i c t  a p p r o p r  i a t e1 .y  drew 

upon t h e s e  c a s e s  ( w i t h  amaz ing ly  s i m i l a r  f a c t s )  n o t  f o r  t h e  ru1.e 

o f  l aw,  b u t  f o r  t h e  a p p r o p r i a t e  a n a l y s i s  t o  b e  i n d u l g e d  i n  t o  

d e t e r m i n e  t h e  l e g i t i m a c y  o f  t h e  p r o f f e r e d  r e a s o n s .  And a l t h o u g h ,  

as t h e  S t a t e  c o r r e c t 1 . y  d raws  t h i s  C o u r t ' s  a t t e n t i o n  t o ,  t h e  o p i n -  

i o n  d o e s  l i s t  f i v e  f a c t o r s  which c o u l d  weigh h e a v i l y  a g a i n s t  t h e  

S e g i t i m a c y  of a  p r o f f e r e d  r e a s o n ,  t h e s e  f i v e  f a c t o r s  were n o t  

meant  t o  be  a l l . - i n c l u s i v e  (R-46) .  And c e r t a i n l y ,  j u s t  a s  t h e s e  

f i v e  f a c t o r s  wou1.d weigh h e a v i l y  a g a i n s t  t h e  chal..l..enged p a r t y  i n  

d e t e r m i n i n g  t h e  l . e g i t i m a c y  o f  t h e  p r o f f e r e d  r e a s o n s ,  j u s t  a s  

c e r t a i n l y  t h e  c o n v e r s e  o f  e a c h  o f  t h e s e  f a c t o r s  wou1.d weigh 

h e a v i l y  i n  s u p p o r t  o f  t h e  l e g i t i m a c y  o f  t h e  p r o f f e r e d  r e a s o n s .  



A s  t h e  D i s t r i c t  C o u r t  c o r r e c t . l y  r e c o g n i z e d ,  e v e n  t h e  c o l d  

r e c o r d  cl.ear1.y shows t h e  t r i a l .  c o u r t ' s  probl .ems w i t h  t h e  p u r p o r t -  

e d l y  r a c i a l l y - n e u t r a l  r e a s o n s  o f  t h e  p r o s e c u t i o n  (T-96-97) .  The  

C o u r t ' s  f i n d i n g  t h a t  t h e  exp1 . ana t i ons  f e l l  w i t h i n  a " d e g r e e  o f  

r e a s o n a b l e n e s s "  f o r  e x e r c i s i n g  p e r e m p t o r y  chal . l .enges  f o r  r e a s o n s  

o t h e r  t h a n  race was n o t ,  a s  t h e  S t a t e  wou1.d h a v e  t h i s  C o u r t  

b e l i e v e ,  a f i n d i n g  t h a t  t h e  r e a s o n s  we re  l e g i t i m a t e  and  n o t  a 

p r e t e x t  f o r  d i s c r i m i n a t o r y  p r a c t i c e s ;  b u t  r a t h e r ,  m e r e l y  s t a t es  

t h a t  t h e  r e a s o n s  i n  t h e  a b s t r a c t  a r e  w i t h i n  a d e g r e e  o f  

r e a s o n a b l . e n e s s .  T h i s  is  n o t  t h e  a p p r o p r i a t e  s t a n d a r d  f o r  t h i s  

C o u r t  t o  a d o p t .  The  a p p r o p r i a t e  s t a n d a r d  f o r  t h i s  C o u r t  t o  a d o p t  

is a s  t h e  T h i r d  D i s t r i c t  r u l e d  -- t h a t  t h e  C o u r t  s h o u l d  l o o k  

b e h i n d  f a c i a l l y  r a c i a l - n e u t r a l .  r e a s o n s  t o  d e t e r m i n e  w h e t h e r  or  - n o t  i n  l i g h t  o f  all .  t h e  c i r c u m s t a n c e s  i t  c a n  b e  s a i d  t h a t  t h e  

chal.1.enged p a r t y  h a s  n o t  o n l y  m e t  h i s  b u r d e n  by  p r o f f e r i n g  non- 

r a c i a l .  r e a s o n s ,  b u t  f u r t h e r ,  h a s  m e t  h i s  b u r d e n  o f  showing  t h a t  

t h e  r e a s o n s  p r o f f e r e d  a r e  l e g i t i m a t e  and  n o t  m e r e l y  u n i q u e  

c h a r a c t e r i s t i c s  g r a s p e d  upon a s  a n  e x c u s e  f o r  e l i m i n a t i n g  y e t  o n e  

more  B l a c k  f r o m  j u r y  s e r v i c e .  

The f a c t u a l  s c e n a r i o  o f  t h i s  case c1.earI.y shows t h a t  t h e  

T h i r d  D i s t r i c t  was c o r r e c t  i n  i t s  r u l i n g .  A s  t o  Mrs. Wil.l.iams 

and  Mr. Wi1.l.iams ( n o  r e l a t i o n ) ,  t h e  r e a s o n s  g i v e n  by  t h e  p r o -  

s e c u t i o n  were t h a t  s i n c e  b o t h  o f  them were t e a c h e r s  a i d e s  i n  a n  

e l e m e n t a r y  s choo l . ,  i t  i n d i c a t e d  a d e g r e e  o f  . l i b e r a l i s m  (T-96) . 
A s  t h e  T h i r d  D i s t r i c t  p r o p e r l y  r u l e d ,  t h i s  c a n n o t  b e  a s u f f i c i e n t  

r e a s o n  t o  e x c u s e  t h e s e  j u r o r s .  I n  s u p p o r t  o f  t h i s  b e i n g  a 
n 
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l e g i t i m a t e  r e a s o n ,  apparen t1 .y  i t  is  t h e  S t a t e ' s  p o s i t i o n  t h a t  i f  

a p e r s o n  is  employed i n  t h e  e d u c a t i o n a l .  s y s t e m  and  h i s  empl.oyment 

r e q u i r e s  him t o  w o r k  i n  a n  e l e m e n t a r y  school . ,  t h e n  t h a t  p e r s o n  

c a n  n e v e r  be  a j u r o r  i n  a c r i m i n a l .  c a s e  and be f a i r  t o  t h e  

p r o s e c u t i o n .  What makes t h i s  e v e n  more odd is t h e  f a c t  t h a t  o n e  

o f  t h e  ma jo r  l i b e r a l  i s s u e s  o f  o u r  times h a s  been  gun  c o n t r o l  and  

t h a t  t h e r e  shoul-d b e  a ban  o n  t h e  g e n e r a l .  p u b l i c  b e i n g  a l l o w e d  t o  

own and  p o s s e s s  handguns .  Y e t  t h e  p r o s e c u t o r  still. f e l t  t h a t  

b e c a u s e  t h e s e  p e o p l e  were " l i b e r a l . " ,  t h e y  wou3.d n o t  be  good 

j u r o r s  f o r  t h e  p r o s e c u t i o n  i n  a c a s e  i n v o . l v i n g  t h e  c a r r y i n g  o f  a 

c o n c e a l e d  f i r e a r m .  The l a c k  o f  l e g i t i m a c y  o f  t h i s  r e a s o n  f o r  t h e  

r emova l  o f  t h e s e  two j u r o r s  is  i n e s c a p a b l e .  A l l  t h i s  C o u r t  need  

d o  is look a t  t h e  f a c t  t h a t  Mrs. Wi1.liams s t a t e d  s h e  was a f r a i d  o f  

f i r e a r m s  (T-47-48) b u t  was e x c u s e d  by t h e  p r o s e c u t i o n .  However, 

a n o t h e r  p r o s p e c t i v e  j u r o r ,  M r .  DiAlmeida was a fo rmer  member o f  

t h e  Na t iona l .  Rif3.e A s s o c i a t i o n  and s t a t e d  t h a t  h e  d i d  n o t  t h i n k  

t h e  crime o f  c a r r y i n g  a concea l .ed  f i r e a r m  was too much o f  a crime 

(T-25; 28)  . However, t h e  p r o s e c u t i o n  d i d  n o t  f e e l .  t h a t  M r .  

DiAI.meida would n o t  be  a good j u r o r  f o r  them and  d i d  n o t  e x c u s e  

him. Of c o u r s e ,  M r .  DiAlmeida was Whi t e  (SR-I.) . 
The r e a s o n  f o r  e x c l u d i n g  Op ie  Lee  J o r d a n  was s i m i 1 a r l . y  

i n s u f f i c i e n t .  The r e a s o n  s t a t e d  by t h e  p r o s e c u t o r  f o r  Op ie  L e e  

J o r d a n ' s  e x c u s a l  was t h a t  s h e  d i d n ' t  seem t o  h a v e  good h e a l t h  a n d  

t h a t  s h e  a s k e d  him a q u e s t i o n .  Of c o u r s e  t h e  q u e s t i o n  s h e  a s k e d  

was w h e t h e r  or  n o t  i t  made any  d i f f e r e n c e  i f  s h e  had  been  i n  

c r i m i n a l  c o u r t  b e f o r e ,  i n  r e s p o n s e  t o  a ser ies  o f  q u e s t i o n s  t h e  



p r o s e c u t o r  had p u t  t o  t h e  panel.  c o n c e r n i n g  c e r t a i n  l e g a l  

p r i n c i p l e s  g o v e r n i n g  c r i m i n a l  t r i a l s  (T-34-35). A t  no time d i d  

s h e  show any  m i s u n d e r s t a n d i n g  o r  d i f f i c u l t  i n  comprehending what  

was g o i n g  o n ,  n o r  d i d  s h e  i n d i c a t e  s h e  d i d  n o t  b e l i e v e  s h e  would 

be a b l e  t o  u n d e r s t a n d  t h e  C o u r t ' s  i n s t r u c t i o n s .  I n  f a c t ,  a t  no  

time d u r i n g  i t s  q u e s t i o n i n g  o f  M s .  J o r d a n  d i d  t h e  p r o s e c u t i o n  

i n q u i r e  o f  h e r  c o n c e r n i n g  h e r  h e a l t h ,  whe the r  or n o t  h e r  h e a l t h  

wou.ld i n t e r f e r e  w i t h  h e r  a b i l i t y  t o  be a  j u r o r ,  or i n q u i r e  o f  h e r  

a s  t o  h e r  a b i l i t y  t o  u n d e r s t a n d  t h e  p r o c e e d i n g s  and u n d e r s t a n d  

t h e  p r i n c i p l e s  o f  l.aw invo1.ved. Y e t  t h e s e  v e r y  a r e a s  where t h e  

p r o s e c u t o r  f a i l e d  t o  a s k  any fo1.lowup q u e s t i o n s ,  when c o n f r o n t e d  

w i t h  t h e  n e c e s s i t y  t o  j u s t i f y  h i s  chal. l .enges,  become t h e  r e a s o n  

f o r  t h e  j u r o r ' s  excusa l . .  What is  e v e n  more amazing ,  is  t h a t  t h i s  

v e r y  same p r o s e c u t o r  f a i l e d  t o  a s k  e v e n  a  s i n g l e  q u e s t i o n  o f  Mary 

E.l..l.en Wi.l.1.iams or F rank  Wil.l.iams. 

The f a i l u r e  t o  q u e s t i o n  is extreme1.y i m p o r t a n t ,  a s  t h e  

S t a t e  i n  i ts  b r i e f  r a i s e d  a  f a l s e  i s s u e  o f  "min i  t r i a l s . "  

Noth ing  i n  t h e  T h i r d  D i s t r i c t ' s  o p i n i o n  or i n  t h e  o p i n i o n s  o f  any  

c o u r t  t h a t  h a s  d e a l t  w i t h  t h i s  h a s  e v e r  s u g g e s t e d  t h a t  "min i  

t r i a l s "  would be  n e c e s s a r y .  I n  f a c t ,  a n  a rgument  s u c h  a s  t h i s  

was d e a l t  w i t h  by t h e  Second C i r c u i t  i n  McCray v. Abrams, s u p r a .  

F i r s t  o f  a l l ,  t h e  c o u r t  o b s e r v e d  t h a t  any  i n c o n v e n i e n c e  was 

c e r t a i n l y  a  small .  p r i c e  t o  pay  f o r  v i n d i c a t i o n  of  a  

c o n s t i t u t i o n a , l  r i g h t .  F u r t h e r ,  t h e  c o u r t  o b s e r v e d :  

[N lo r  d o  w e  t h i n k  t h e  n e c e s s a r y  p r o c e d u r e s  p l a c e  
a n  u n e a s o n a b l e  bu rden  on t h e  c o u r t .  The p r o c e s s  o f  
i d e n t i f y i n g  d i s c r i m i n a t o r y  c o n d u c t  and  p r e t e x t u r a l  



explanations is performed dai1.y in the course of 
1.itigation under Title VII of the Civil Rights Act 
of 1.964 and a host of other statutes. It sh0ul.d 
not be considered unduly burdensome, in those cases 
where a prima facie showing has been made, to 
scrutinize the prosecutor Is action when a 
defendant's life or liberty may be at stake. 

Finally, we note in states that have ru.1.ed that the 
prosecutor's use its peremptory chall.enges is 
subject to scrutiny under the state constitution, 
we have seen no indication in the reported author- 
ities or the commentaries that the implementation 
of such scrutiny as has been required has created 
an undue burden for the prosecution or the courts. 

Further, it appears that the Third District's opinion in 

is clearly within the mainstream of the decisions 

invol.ving this issue over the last few years, and especial.1.y 

since the United States Supreme Court's decision in Batson v. 

Kentucky, supra. The Missouri Court of Appeals for the Western 

District, in April of this year, decided State v. But.ler, 41 CrL 

2081.. The similarity to this case is remarkable (or maybe not so 

remarkable when one considers the underlying current involved in 

a .  of these situations.) The Missouri Court first determined 

that on the basis of Batson, any non-racial. reason does not 

satisfy the "neutral explanation requirement" but, rather, that 

the explanation must be neutral., related to the case to be tried, 

clear and reasonably specific, and legitimate. The court 

thereupon recognized that implicit in the Batson ruling was an 

inquiry into the legitimacy of the explanations proffered; other- 

wise, "Batson wou1.d become a right without a remedy." Further, 

the court held that "rubber stamp" approva.1 of all. non-racial. 

expl.anations, no matter how whimsical. or fanciful., wou1.d cr ipp1.e 



- B a t s o n ' s  commitment t o  " i n s u r e  t h a t  no c i t i z e n  is  d i s q u a l . i f i e d  - 
f rom j u r y  s e r v i c e  b e c a u s e  o f  h i s  r a c e . "  

The B u t l e r  c o u r t  p o i n t e d  t o  a  number o f  f a c t o r s  t o  be 

l o o k e d  a t  i n  d e t e r m i n i n g  t h e  l e g i t i m a c y  o f  t h e  p u r p o r t e d  n e u t r a l  

r e a s o n s .  One o f  t h o s e  f a c t o r s  was whe the r  or n o t  t h e  p r o s e c u t o r  

was e n g a g i n g  i n  a  p r o c e s s  o f  c a r e f u l  d e l i b e r a t i o n  b a s e d  on  many 

f a c t o r s  d u r i n g  v o i r  d i r e  o r  d i d  t h e  p r o s e c u t o r  f a i l  t o  e n g a g e  

t h e  c h a l l e n g e d  j u r o r s  i n  more t h a n  d e s u l t o r y  v o i r  d i r e  or d i d  h e  

a s k  them a n y  q u e s t i o n s  a t  al.1.. I t  need n o t  be  r e s t a t e d  which s i d e  

o f  t h e  l i n e  t h e  p r o f f e r e d  r e a s o n s  i n  t h i s  c a s e  fa l . l . ,  when 

c o n s i d e r e d  i n  . l i g h t  o f  t h i s  f a c t o r .  A1 . so f  t h e  B u t l e r  c o u r t  

i n d i c a t e s  t h a t  t h e  t r i a l  c o u r t  s h o u l d  . l ook  t o  see whe the r  o r  n o t  

s i m i l a r l y  s i t u a t e d  Whi t e  j u r o r s  were  s t r u c k  on  g r o u n d s  s i m i l a r  t o  

n t h o s e  t h a t  B l a c k  j u r o r s  were s t r i c k e n  on .  Of g r e a t  i n t e r e s t  t o  

t h i s  c a s e  is  t h e  f a c t o r  o f  whe the r  or n o t  t h e  e x p l . a n a t i o n  sweeps 

so broad1.y a s  t o  a t t e n u a t e  i t s  v a l i d i t y .  What cou1.d sweep 

b r o a d e r  t h a n  t h e  term " l . i be ra l . ? "  

T h i s  C o u r t  need o n l y  l o o k  a t  t h e  b r i e f s  t o  see t h a t  t h e r e  

is no  u n i v e r s a l  a g r e e m e n t  on  what  b e i n g  a  " 1 . i b e r a l W  means. 

Counsel .  f o r  t h e  D e f e n d a n t  t h i n k s  o f  o n e  t h i n g ,  counse l .  f o r  t h e  

p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t  t h i n k s  o f  a n o t h e r ,  and  counse l .  f o r  

t h e  p r o s e c u t i o n  i n  t h i s  c o u r t  t h i n k s  o f  y e t  a  t h i r d .  The B u t l e r  

c o u r t  i n  r e v e r s i n g  t h e  d e f e n d a n t ' s  c o n v i c t i o n  and  o r d e r i n g  a  new 

t r i a l .  p o i n t e d  o u t  t h a t  o n e  B l a c k  j u r o r  was removed f o r  t h e  s t a t e d  

r e a s o n  t h a t  s h e  was a  n u r s e  ( p r o b a b l y  a n o t h e r  n o t o r i o u s l y  l i b e r a l  

p r o f e s s i o n )  b u t  f a i l e d  t o  remove a  Whi t e  j u r o r  who worked f o r  t h e  
n - 
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American Nurses Association. Further, the prosecutor did not 

question three of the excluded jurors at all. during voir dire. 

Although the Butler court draws on many decisions from 

various state and federal jurisdictions, it does not draw on the 

Third District's decision in this cause. Yet, using similar 

reasoning, similar logic, and confronted with similar facts, 

arrives at the exact same conclusion. The right conclusion, the 

constitutiona.1 conclusion. 

Of course now, two and one half years later, the Assistant 

Attorney General. assigned to this cause and representing the 

Petitioner, has now come up with even more reasons for exluding 

the three Black jurors in question. It is submitted that this 

Court shou.1d pay no deference at all to these reasons, as they 

are no more than an after-the-fact attempt to justify the 

impermissible actions by the prosecution, just as the Third 

District recognized that the reasons put forth by the prosecutor 

in the trial court were simi.l.arly motivated. 

Our democratic society requires that the jury be a body 

tru1.y representative of the community. Smith v. Texas, 311. U.S. 

1.28, 61 S.Ct. 1.64, 85 L.Ed. 84 (1940). In selecting the members 

to be this representative body, we must always be mindfu,I of the 

Supreme Court's words in Thiel. v. Southern Pacific Company, 238 

U.S. 21.7, 66 S.Ct. 984, 90 L.Ed. 1.1,8.1 (1946) : 

Jury competence is an individual. rather than a 
group or class matter. That fact lies at the very 
heart of the jury system. To disregard it is to 
open the door to class distinctions and 
discriminations which are abhorrent to the 
democratic ideals of trial. by jury. 



I) The  r a m i f i c a t i o n s  o f  t h i s  case a re  f a r  beyond  w h a t  h a p p e n s  

t o  C h a r l e s  Sl .appy.  Mr. S l . a p p y l s  p r o b a t i o n  h a s  e x p i r e d  a n d  h e  h a s  

fu1.l.y s e r v e d  t h e  s e n t e n c e  imposed  upon  h im b y  t h e  t r i a l .  c o u r t .  

R a t h e r ,  i t  is  t h e  w o r d s  o f  t h e  Supreme C o u r t  o f  t h e  U n i t e d  S t a t e s  

i n  Ba1.l.ard v .  U n i t e d  S t a t e s ,  329 U.S. 1.87, 1.95, 6 7  S . C t .  2 6 1 , 2 6 5  

( 1 9 4 6 )  o f  w h i c h  w e  m u s t  b e  mindful . :  

[ B l u t  r e v e r s i b l e  e r ro r  d o e s  n o t  d e p e n d  o n  a  s h o w i n g  
o f  p r e j u d i c e  i n  a n  i n d i v i d u a l ,  case. The  e v i l  l i e s  
i n  t h e  a d m i t t e d  e x c l u s i o n  o f  a n  e l i g i b l e  class or 
g r o u p  i n  t h e  communi ty  .... t h e  i n j u r y  is n o t  
l i m i t e d  t o  t h e  d e f e n d a n t  -- t h e r e  i s  i n j u r y  t o  t h e  
j u r y  s y s t e m ,  t o  t h e  law a s  a n  i n s t i t u t i o n ,  to  t h e  
communi ty  a t  l a r g e ,  a n d  t o  t h e  d e m o c r a t i c  i d e a l .  
r e f l e c t e d  i n  t h e  processes o u r  o f  c o u r t s .  

CONCLUSION 

I t  is  t h e r e f o r e  s u b m i t t e d  t h a t  b a s e d  upon  t h e  a r g u m e n t ,  

cases a n d  po.l.icies c i t e d  i n  t h i s  b r i e f ,  t h a t  t h i s  H o n o r a b l e  C o u r t  

s h o u l d  a p p r o v e  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  

a n d  a f f i r m  t h e  r e v e r s a l  o f  t h e  D e f e n d a n t ' s  c o n v i c t i o n  a n d  remand 

t h i s  c a u s e  t o  t h e  t r i a l  c o u r t  f o r  a new t r i a l .  
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