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SYMBOLS AND REFERJ3NCES 

I n  t h i s  B r i e f ,  t h e  compla inan t ,  The F l o r i d a  B a r ,  
w i l l  be known as t h e  R a r .  

T$gnaespondent James W.  Aaron w i l l  be known as Respon 

The R e f e r e e ' s  Repor t  w i l l  be r e f e r r e d  t o  as R. 

The T r a n s c r i p t  of t h e  f i n a l  h e a r i n g  on September 25,  
1987 w i l l  be r e f e r r e d  t o  as T. 

E x h i b i t s  a t t a c h e d  t o  Responden t ' s  Appendix t o  
B r i e f  i n  S u p p o r t  f o r  Keview w i l l  be r e f e r r e d  t o  s p e c i f i -  
c a l l y  by d a t e  and a u t h o r .  



STAT%PLENT OF THE CASE 

The Bar f i l e d  i t s  P e t i t i o n  f o r  Review on November 25, 

1987, and i t s  i n i t i a l  b r i e f  on December 18,  1987. 

Respondent f i l e d  h i s  P e t i t i o n  f o r  Review on November 27, 

1987, h i s  Notion f o r  Extens ion  of Time t o  f i l e  h i s  Br ie f  

on January 8, 1988 and h i s  Br ie f  i n  Support  of P e t i t i o n  

f o r  Review on January 20, 1988. The B a r  f i l e d  i t s  

Answer and Reply Br ie f  on February 1  , 1388. 



SUMMARY OF ARGUIWNT 

I n  Responden t ' s  I n i t i a l  B r i e f ,  s e v e r a l  a rguments  

were made t h a t  Compla inan t ' s  conduct  i n  b r i n g i n g  t h i s  a c t i o n  

r e s u l t e d  i n  t h e  d e n i a l  of due p r o c e s s  and fundamenta l  f a i r n e s s  

t o  Respondent.  He m a i n t a i n s  t h a t  t h e  l a c k e d  j u r i s d i c t i o n  t o  

h e a r  t h i s  cause  because  Repondent f a i l  t o  conduct  i t s  i n v e s t i -  

g a t i o n  of t h e  m a t t e r s  which gave r i s e  t o  t h e  i n s t a n t  cause  i n  

accordance  w i t h  a p p l i c a b l e  r u l e s  and l a w .  Complainant  con tends  

t h a t  i t  h a s  n o t  v i o l a t e d  any of Responden t ' s  r i g h t s  g u a r a n t e e i n g  

him due p r o c e s s  of l a w  i n  any t e c h n i c a l  s e n s e .  

Respondent  f u r t h e r  contendend i n  h i s  i n i t i a l  b r i e f  t h a t  

t h e  R e f e r e e s  recommendation t h a t  Respondent  r e c e i v e  a p r i v a t e  

repr imand was c o n s i s t e n t  w i t h  h i s  f a c t u a l  f i n d i n g s  h e r e i n .  

Respondent  ma in tan ined  t h a t  Complainant  persuaded members of 

t h e  Tenth J u d i c i a l  C i r c u i t  Gr ievance  Committee l1Al1 t h a t  

Respondent  had w i l l f u l l y  and knowingly t e s t i f i e d  f a l s e l y  b e f o r e  

Judge Richard  H. B a i l e y  on December 1 0 ,  1985. That  a l l e g a t i o n  

by Complainant  was t h e  b a s i s  f o r  a s k i n g  t h e  Committee t o  t r e a t  

Hespondent conduct  as s e r i o u s  enough t o  m e r i t  p u b l i c  d e s c i p l i n e .  

The R e f e r e e  George K.  Brown found t h a t  t h e  a l l e g a t i o n s  by 

Complainant  r e l a t i v e  t o  Responden t ' s  t e s t imony  on December 1 0 ,  

1985 was unfound and n o t  proved.  The R e f e r e e  d i d  f i n d  t h a t  

Respondent  had v i o l a t e d  c e r t a i n  t e c h n i c a l  r u l e s  which r e g u l a t e  



trust account record keeping. Clearly the Referee determine 

as a matter of fact that the conduct which Respondent engaged 

in constituted minor misconduct only. 

Respondent contends that Referee Brown exercised sound 

judicial descretion in making his recommendation. Complainant 

argues that Rules of Discipline 3-7.5(c)(l)(3) restricted the 

Referees discretion on recommending discipline in a fashion 

which makes his recommendation unlawful. 

Finally, Respondent Initial Brief also maintained 

Complainant's requirement that he execute a certain portion 

of Complainant's Exhibit Number 5 (~nnual I1Dues statementu) 

as presented violated his rights against compulsory incrimi- 

nation. Complainant asserts in response simply that its 

Exhibit Number Five does not constitute a technical violation 

of Respondent's rights. 



P o i n t  I 

THE REFEIiE;E ACTED IIYPROPBRLY I N  DENYING RESPONDENT ' S 
MOTION TO DISFIISS. 

Respondent m a i n t a i n s  t h a t  t h e  Refe ree  shou ld  have 

g r a n t e d  Respondent ' s  Motion t o  D i s m i s s .  

Complainant caused two s e p a r a t e  m a t t e r s  a g a i n s t  Respondent 

t o  be brough b e f o r e  t h e  Tenth J u d i c i a l  C i r c u i t  Gr ievance  

Commit t e e  " A u .  Compla inant ' s  Brach S t a f f  Counsel David G. 

KcGunegle p r e s e n t  both m a t t e r s  b e f o r e  t h e  Committee on 

January  20, 1387. Respondent s u g g e s t e d  t h a t  Committee 

Nember Jona than  Hancock r e c u s e ~  h imse l f  i n  t h e  m a t t e r s .  M r .  

Handock r e c u s e d  h imse l f  as t o  one of t h e  m a t t e r s .  The Committee 

r e c e i v e d  ev idence  r e l a t i v e  t o  Complainants  two c a s e s  a t  one 

s i t t i n g .  The Committee a p p a r e n t l y  d i s c u s s e d  both  m a t t e r s  

s i m u l t a n e o u s l y  eh ilr i n  I texecuted s e s s i o n t 1 .  Af te rwards ,  

Complainant ' s  Branch S t a f f  Counsel supposedly  announced t h e  

r e s u l t s  and c o n c l u s i o n s  of t h e  Committee. The announcements 

by Nr. McGunegle r e v e a l e d  t h a t  no p robab le  cause  w a s  found 

as t o  v i o l a t i o n s  as a l l e g e d  i n  one of t h e  rra t t e r s  p r e s e n t e d  

t o  it. Compla inan t ' s  Branch S t a f f  Counsel a v e r e d  t h a t  t h e  

Committee was d i s t u r b e d  by Compla inan t ' s  a l l e g a t i o n s  t h a t  

Respondent had t e s t i f i e d  u n t r u t h f u l l y  b e f o r e  Judge Richard  H.  

B a i l e y  on December 10 ,  1985. Apparen t ly ,  t h e  Committee f e l t  

t h a t  p r o b a b l e  cause  e x i s t e d  t h a t  Compla inant ' s  a l l e g a t i o n s  

a b o u t  Responden t ' s  t e s t imony  were t r u e  and d e s e r v e d  s e r i o u s  



pub l i c  d i s c i p l i n e .  T p. 137 

Respondent a s s e r t e d  c e r t a i n  f a c t s  i n  h i s  Illotion t o  

D i s m i s s  which c l e a r l y  demonstrated t h a t  Respondent a member 

of a s i g n i g i c a n t  i d e n t i f i a b l e  minor i ty  group which comprises 

a s u b s t a n t i a l  percentage of t h e  gene ra l  popula t ion  of 

geographica l  and boundat ies  of The Tenth J u d i c i a l  C i r c u i t .  

F u r t h e r  Respondent a l l e g e d  t h a t  no members of h i s  minor i ty  

group was appointed t o  t h e  Tenth J u d i c i a l  C i r c u i t  Greivance 

Committee I1Al1on January 20, 1987. A l l  members of t h e  

Committee were whi te  males. Complainant d id  n o t  deny and 

b a s i c a l l y  admi t ted  Respondent's a l l e g a t i o n s  as i n  i t s  

response t o  Respondent's P~o t ion  t o  D i s m i s s .  

Respondent main ta ins  t h a t  Complainant ' s Board of 

Governors I s  method of appo in t ing  members t o  t h e  Committee 

operated t o  deny Respondent due process  and on t h e  f a c e  of 

i t  appears  improper. Complainant i n s i s t s  t h a t  Respondent 

must l e g a l l y  e s t a b l i s h  t h a t  i t ' s  Board of Governor's a c t e d  

ma l i c ious ly  i n  appo in t ing  only whi te  males t o  t h e  Committee 

i n  o rder  t o  demonstrate t h a t  w a s  denied due process  of l a w .  

Respondent's l e t t e r s  t o  Tenth J u d i c i a l  C i r c u i t  Greivance 

Committee chairman C. Kay McDaniel cop ie s  of v h  i c h  were 

mailed t o  Complainant 's Branch S t a f f  Counsel David McGunegle 

of November 26, 1986, December 1 , 1986 and December 11 , 1986, 

c l e a r l y  placed t h e  Chairman and Branch S t a f f  Counsel t h a t  

a t  l e a s t  one of i t s  members w a s  i n  v i o l a t i o n  of Rules 3 

r e g u l a t i n g  the  c o n f i d e n t i a l i t y  of Committee procedures  and 

p r o h i b i t i n g  b i a s ,  p r e jud ice  and c o n f l i c t  of i n t e r e s t  by 



members. Ru les  of D i s c i p l i n  3-7.1 ; 3-3.4(c)  ( 2 )  ( 3 )  ( 4 )  R o t i c e  

of such  v i o l a t i o n s  was g i v e n  t o  Chairman KcDaniel and S t a f f  

Counsel  McGunegle by Committee member Jona than  Hancockls  

l e t t e r  t o  Kespondent of December 9 ,  1986 and December 22,  1986, 

Copies  of M r .  Hancockls  l e t t e r  t o  Respondent  were ma i l ed  t o  

Chairman PlcDaniel and Fir. FlcGunegle. The f a i l u r e  of Chairman 

NcDaniel and Branch S t a f f  Counsel  hcGunegle t o  a c t  i n  hav ing  

IYr. Hancock r e c u s e  h i m s e l f  i n  i n v e s t i g a t i n g  t h e  m a t t e r s  a g a i n s t  

Respondent demons t ra t ed  b i a s  and p r e j u d i c e  on t h e i r  p a r t  a g a i n s t  

Eespondent  i n  v i o l a t i o n  of D i s c i p l i n a r y  Rules .  

The r e c o r d  of t h e  Tenth J u d i c i a l  C i r c u i t  Gre ivance  

Committee l 'A t t  r e v e a l s  no f i n d i n g  of p r o b a l b e  cause  a g a i n s t  

Respondent  by s a i d  committee.  On January  23, 1987,  Chairman 

C. Ray KcDaniel ma i l ed  Kespondent a n o t i c e  t h a t  t h e  Committee 

had found no p r o b a b l e  cause  of v i o l a t i o n  of any n u l e s  as t o  

one  of t h e  m a t t e r s  t h a t  i t  c o n s i d e r e d  on J a n u a r y  20, 1987. No 

f o r m a l  n o t i c e  of f i n d i n g  p r o b a b l e  cause  by the  Committee r e l a t i v e  

t o  t h e i r  d e l i b e r a t i o n s  on January  20, 1987 was provided Respondent.  

R a t h e r ,  on January  21 , 1987,  Branch S t a f f  Counsel  IElcGunegle 

who is  n o t  a member of The Tenth J u d i c a l  C i r c u i t  Gr ievance  

Committee l 1 A V  mai led  Respondent  waht p u p o r t s  t o  be a f i n d i n g  

of p r o b a b l e  cause  by t h e  Committee. 

A r e v i e w  of t h e  a v a i l a b l e  t r a n s c r i p t  of t h e  p r o c e e d i n g  

of t h e  Committee 's  mee t ing  on January  20, 1987 r e v e a l s  no 

a f f i r m a t i v e  f i n d i n g  of p r o b a b l e  cause  a g a i n s t  Kespondent by 

s a i d  Committee o r  any of  i t s  members. Again on ly  t h e  r e c i t a t i o n s  



of Compla inan t ' s  Branch S t a f f  Counsel NcGunegle, who was n o t  a 

commit t tee  member s u g g e s t s  t h a t  any p r o b a b l e  cause  a g a i n s t  

Respondent  was found.  

C l e a r l y  t h e  i n s t a n t  cause  was n o t  l e g a l l y  c e r t i f i e d  and 

p r e s e n t e d  t o  he Refe ree  h e r e i n  f o r  d i s p o s i t i o n  because of t h e  

numerouse v i o l a t i o n s  of Ru les  of D i c s i p l i n e s  t h a t  Complainant 

had v i o l a t e d  a t  t h e  i n v e s t i g a t i o r  committee l e v e l ,  Accord ing ly ,  

t h e  Refe ree  l a c k e d  j u r i s d i c t i o n  t o  c o n s i d e r  and d i s p o s e  of t h e  

i n s t a n t  cause .  Responden t ' s  L o t i o n  t o  D i s m i s s  s h o u l d  have been 

g r a n t e d .  



ARGUMENT 

Po in t  I1 

THE FBFERXE ACTED IFiPROPERLY I N  A D M I T T I N G  COMPLAINANT 'S 
EXHIBIT NUPiB3R FIVE. 

A t  t he  hea r ing  before  Referee George K. Brown on 

September 25, 1987 Complainant o f f e r ed  its. E x h i b i t  Number 

Five i n t o  evidence.  Respondent ob jec ted  t o  t h e  r e c e i p t  of 

s i a d  E x h i b i t  as evidence.  The Referee admit ted Complainant 's 

E x h i b i t  Number E'fve over Respondent 's  ob j ec t ion .  T pp. 13-16 

Complainant r e f e r r e d  t o  t h e  E x h i b i t  as a drz s s ta tement .  

I t  was executed by Respondent on Ju ly  17,  1986. It  i s  a 

document which con ta ins  c e r t a i n  a s s e r t i o n s  about  whether ce r -  

t a i n  t r u s t  account  record  keeping procedurks a r e  being followed 

by those  a t t o r n e y s  who use t r u s t  accounts  i n  t h e i r  p r a c t i c e .  

The s ta tement  i s  fash ioned  i n  such a way t h a t  t h e  a t t o r n e y  

i n  paying h i s  annual  dues i s  r equ i r ed  t o  s t a t e  t h a t  he i s  

o r  is  n o t  i n  complaince wi th  c e r t a i n  cu l e s .  No p rov i s ion  

f o r  a s t a t emen t  honest  of u n c e r t a i n i t y  o r  exp lana t ion  of 

h i s  response is  made t h e r e  on. Complainant main ta ins  t h a t  

kespondent was compelled t o  r e p l y  t o  t h e  p r i n t e d  a s s e r t i o n s  

as they appear  on t h e  p r i n t e d  dues s ta tement .  

Respondent t e s t i f i e d  t h a t  he f e l t  compelled t o  answer 

t h e  p r i n t e d  a s s e r t i o n s .  He t e s t i f i e d  t h a t  Complainants 

Branch S t a f f  Counsel EkGunegle had made t h a t  c l e a r  t o  him 

while he was before  Referee Richard H. Bai ly  on December 10,  

1985. He a l s o  t e s t i f i e d  t h a t  Complainant 's  i n v e s t i g a t o r  



Charles  Lee had given him similar i n s t r u c t i o n s  du r ing  a con- 

f e r ence  a t  Complainant 's  Orlando o f f i c e  i n  January 1986. 

Respondent maintance t h a t  t h e  e i t h e r  o r  yes  o r  no, 

o r  no th ing  schement i n  s o l i c i a t i n g  the  in format ion  

from Respondent i s  u n f a i r  and unlawful. Respondent a s s e r t s  

t h a t  under the  c i rcumstances  which he r epo r t ed  on Ju ly  1 ,  

1986, e i t h e r  a llyeslr o r  r r r ~ ~ f l  responde by him may have been 

mis leading.  He t e s t i f i e d  t h a t  he f e l t  a t  t he  time t h a t  h i s  

response  were t r u t h .  

Complainant contends t h a t  Respondent i n t e n t i o n a l l y  

mis lead i t  by h i s  execut ion  of E x h i b i t  Number Five on Ju ly  17,  

1986. Complainant sugges t s  t h a t  Respondent knew t h a t  he was 

no t  i n  compliance with r e u l e s  r e g u l a t i n g  t r u s t  account r eco rd  

keeping and a t tempted t o  p revent  Complainant from l e a r n i n g  of 

same. However, Complainant argument i gno res  t h e  f a c t  t h a t  

Respondent was aware t h a t  h i s  t r u s t  account  r eco rds  were t o  

rbviewed q u a r t e r l y  by Complainant beginning August 1986. 
.- Respondent 's  r i g h t  a g a i n s t  compulsory s e l f - i n c r i m i n a t i o n  

w a s  v i o l a t e d  by Complainant 's  requirement  t h a t  he execute  

E x h i b i t  Number Five.  



ARGUlbiENT 

P o i n t  111 

TI-13 R3FEREE ' S O1JliL;ENDATI O I E  WERE HEAS ONABLE AND 
LAWFUL ljL%ER THE C IRCUI~ISTAN CES . 

Refe ree  George K. Brown found t h a t  Respondent had v i o l a t e d  

c e r t a i n  t e c h n i c a l  r u l e s  r e g u l a t i n g  t r u s t  a c c o u n t  r e c o r d  keeping .  

He found t h a t  t h e  a l l e g a t i o n  t h a t  Respondent had i n t e n t i o n a l l y  

mis lead  Kefe ree  Richard  B.. B a i l e y  was unfound. 

A r e f e r e e  is  a l lowed t o  c o n s i d e r  a l l  of t h e  ev idence  

p r e s e n t e d  t o  him/or h e r  i n  d e t e r m i n i n g  what D i s c i p l i n a r y  

Kules  may have been v i o l a t e d  and w h a t  i s  t h e  a p p r o p r i a t e  

d i s c i p l i n e  s h o u l d  be. I n  do ing  s o ,  he t h e  R e f e r e e  i s  n o t  

r e s t r i c t e d  by t h e  t h e o r i e s  o r  a l l e g a t i o n s  conta ined .  i n  

Complainant  I s  compla in t .  The r e f e r e e ' s  d i s c r e t i o n  i n  

recommended d i s c i p l i n e  i s  r e s t r i c t e d  only  by t h e  f a c t s  proved 

b e f o r e  h im  o r  h e r  and t h e  r u l e  of e q u i t y  and r e a s o n a b l e n e s s .  

Respondent con tends  t h a t  R e f e r e e  Brown's recommendation 

h e r e i n  was l a w f u l  and. j u s t .  Complainant  con tends  t h a t  t h e  

R e f e r e e ' s  d i s c r e t i o n  i n  recommedning d i s c i p l i n e  was r e s t r i c t e d  

by D i s c i p l i n a r y  Rule 3-7.5(k)(1)(3). Respondent con tends  t h a t  

s a i d  r u l e  i s  a d v i s o r y  only .  

The r e f e r e e ' s  recommendation is  s u p p o r t e d  by t h e  t o t a l i t y  

of t h e  e v i d e n c e  h e r e i n  and shou ld  be adopted .  



C ONC LUS I ON 

WHEFEFOKE, Respondent James W. Aaron a sks  t h i s  

H o n o ~ a b l e  Court  t o  r e v e r s e  t h e  r e f e r e e ' s  r u l i n g  r e l a t i v e  

t o  Respondent 's  Po t ion  t o  D i s m i s s  and h i s  o b j e c t i o s  t o  

ComplainzLntls E x h i b i t  Number Five and remand t h i s  m a t t e r  

t h e  Referee and o r  t h e  Tenth J u d i c i a l  c i r c u i t  Grievance 

Committee llA" f o r  f u r t h e r  proceedings.  

A d d i t i o n a l l y ,  Respondet r e q u e s t  t h a t  i f  t h i s  

Honorable Court  a f f i r m s  the  Re fe ree ' s  r u l i n g  below, t h a t  

i t  accep t s  h i s  recommendations f o r  d i s c i p l i n e  of t he  

Respondent he re in .  

K e s p c t f u l l y  submi t ted ,  

~ 6 m e s  W. Aaron 
P,espondent 
Pos t  Of f i ce  Box 3351 
Sebr ing ,  F l o r i d a  33871 
(81 3)382-3668 



CERTIFICATE OF SB1(VLi E 

I H E h E R Y  CERTI3Y t h a t  I have s e r v e d  t h e  o r i g n a l  and 
seven  c o p i e s  of t h e  f o r e g o i n g  B r i e f  by U.S. Nail t o  t h e  
C l e r k  of t h e  Supreme C o u r t ,  The Supreme Cour t  of F l o r i d a ,  
Supreme Cour t  B u i l d i n g ,  T a l l a h a s s e e ,  F l o r i d a  32301, a copy 
of t h e  fo rego ing  by U.S. ; * . a i l  on Co-Counsel David Wilson,  111, 
P o s t  O f f i c e  Box 3154, FVS, Winter  Haven, F l o r i d a  33880, a copy 
t o  S t a f f  Counsel ,  The F l o r i d a  B a r ,  T a l l a h a s s e e ,  F l o r i d a  32301 
and a copy t o  Branch S t a f f  Counsel David G. PlcGunegle, The 
F l o r i d a  E a r ,  605 E a s t  Robinson S t r e e t ,  Or lando,  F l o r i d a  on 
t h i s  7 t h  day of March, 

James W, Aaron 
Respondent 




