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STATEMENT OF FACTS 

In l igh t  of the fact  tha t  respondent has added some fac ts  

and makes a claim t h a t  pet i t ioner  has taken par t  of the medical 

examiner's testimony out of context, pet i t ioner  w i l l  add the  

following facts :  

D r .  Winter was asked how he would c l a s s i fy  the degree of 

force tha t  was necessary t o  place the wounds on the victim. He 

answered: "This would have t o  be called high impact, high force 

type of in jury to  produce t h i s  type of shat ter ing of the  

skul l . "  ( R  963). Later, he was again asked how he would 

c lass i fy  the in jur ies  and he answered: "Well, severe and massive 

and l e tha l .  " ( R  969-970). 

I n i t i a l l y  pet i t ioner  added a statement of the medical 

examiner a s  follows: " . . . I  do not reca l l  ever having seen t h i s  

severe degree of f racture  of the s k u l l  from the s k u l l  f a l l i ng  

onto a hard object .  This is a tremendous impact force." 

( R  980). Respondent claims the  answer was taken out of context 

because it was a d i rec t  response t o  a question by defense counsel 

which suggested t h a t  the injury to the  back of the  vict im's s k u l l  

was caused when he f e l l  to the ground and struck h i s  head on an 

object ( R  980). Prior t o  tha t  statement by the medical examiner, 

the  defense at torney was trying to  es tab l i sh  that  the  victim 

in ju r i e s  were based upon such a f a l l  and t h a t  the  injur ies  would 

be c lass i f ied  a s  contrecoup. The medical examiner t e s t i f i e d  tha t  

the l a t t e r  type of in jury resu l t s ,  for example, when one f a l l s  

and h i t s  the back of h i s  head on an object  but where the brain 

injury is manifested in  the front  of the head. The doctor 



explained,  however, t h a t  t h e  v i c t im  i n j u r i e s  were not n e c e s s a r i l y  

c o n s i s t e n t  with such a contrecoup type  injury  ( R  978-979, 980- 

981, 9 8 6 ) .  



SUMMARY OF ARGUMENT 

R e s p o n d e n t ' s  a t t e m p t  t o  make a d i s t i n c t i o n  between 

" e x c e s s i v e  b r u t a l i t y "  and " e x c e s s i v e  f o r c e "  is n o t  l o g i c a l  and 

u n t e n a b l e .  Likewise ,  s u c h  a p r o p o s i t i o n  is n o t  s u p p o r t e d  by t h e  

caselaw. 

Due t o  t h e  n a t u r e  of t h e  s e v e r e  wounds and t h e  murder 

weapons used ,  t h i s  murder c a n  be e q u a t e d  to  a homic ide  whicb is 

h e i n o u s ,  a t r o c i o u s ,  or c r u e l  under  s e c t i o n  921 . I 4 1  ( 5 )  ( h )  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) .  



POINT ON APPEAL 

EXCESSIVE FORCE I N  A HOMICIDE IS A 
PROPER REASON TO DEPART AND THE RECORD 
I N  THE CASE AT BAR SUPPORTS ?HAT REASON. 

Respondent a r g u e s  t h a t  t h e r e  is a d i s t i n c t i o n  between 

" e x c e s s i v e  f o r c e "  and " e x c e s s i v e  b r u t a l i t y . "  Respondent t h e n  

p r o c e e d s  t o  make up  h is  own d e f i n i t i o n  of " e x c e s s i v e  b r u t a l i t y "  

by m a i n t a i n i n g  t h e  l a t t e r  term implies t o r t u r e  or c o n d i t i o n s  

p r e c e d e n t  t o  the a c t u a l  i n f l i c t i o n  of t h e  dea th -caus ing  blows 

(AB 5 ) . l  Respondent s u p p o r t s  h is  premise c i t i n g  H a r r i n g t o n  v. 

S t a t e ,  455 So.2d 1317 ( F l a .  2d DCA 1 9 8 4 ) .  Responden t ' s  

d e f i n i t i o n  is d e r i v e d  from the f a c t s  of  the c a s e  b u t  n o t  t h e  

r e a s o n i n g  or h o l d i n g  of tha t  c a s e .  Subsequent  cases cited i n  the 

i n i t i a l  b r i e f  o f  p e t i t i o n e r  upho ld ing  t h e  e x c e s s i v e  use  of  f o r c e  

a s  a r e a s o n  f o r  d e p a r t u r e  i n  a homic ide  case would n o t  f a l l  i n  

l i n e  w i t h  s u c h  r e a s o n i n g  based  upon the i r  f a c t s .  P e t i t i o n e r  

s u b m i t s  tha t  s u c h  a un ique  d e f i n i t i o n  would o n l y  engender  

c o n f u s i o n  and make t h e  g u i d e l i n e s  u n c e r t a i n ,  c o n t r a r y  to  t h e  

avowed purpose  of the g u i d e l i n e s .  

Respondent  a t t e m p t s  t o  d i s t i n g u i s h  t h i s  c o u r t ' s  r e c e n t  

h o l d i n g  i n  Hansbrough v. S t a t e ,  509 So.2d 1081,  1087 ( F l a .  1 9 8 7 ) ,  

which uphe ld  the use of e x c e s s i v e  f o r c e  as a r e a s o n  t o  d e p a r t  i n  

an  armed r o b b e r y  c a s e  which also e n t a i l e d  a murder .  Respondent 

m a i n t a i n s  t h a t  t h e  o n l y  r e a s o n  e x c e s s i v e  f o r c e  was uphe ld  as a 

r e a s o n  f o r  d e p a r t u r e  w a s  the f a c t  t h a t  v i c t i m  i n j u r y  was n o t  

The symbol "A.B." w i l l  be used t o  d e n o t e  c o r r e s p o n d i n g  
p o r t i o n s  of  r e s p o n d e n t ' s  answer b r i e f .  



s c o r e d  on  the g u i d e l i n e s  s c o r e s h e e t .  The q u o t e d  l anguage  from 

r e s p o n d e n t ' s  answer b r i e f  b e l i e s  t h i s  c o n t e n t i o n  (AB 7 ) .  I n  

upho ld ing  t h e  t h i r d  r e a s o n ,  ( c r u e l t y  e s t a b l i s h e d  by the 

i n f l i c t i o n  of t h i r t y  o n e  s t a b  wounds, and the p a i n  and a n g u i s h  o f  

the v i c t i m ) ,  t h i s  c o u r t  no ted  that  t h e  r e a s o n  w a s  v a l i d  

because :  " . . .[i]t is also v a l i d  because  v i c t i m  i n j u r y  is not  a 

component of armed r o b b e r y .  " (emphas is  s u p p l i e d  ) . I n  other words, 

th is  c o u r t  was s t a t i n g  that  t h e  c r u e l t y  or e x c e s s i v e  f o r c e  

e s t a b l i s h e d  by the i n f l i c t i o n  of the t h i r t y  one stab wounds was a 

proper r e a s o n  t o  d e p a r t  and that  the v i c t i m  i n j u r y  w a s  an  

a d d i t i o n a l  r e a s o n  to uphold  th i s  t h i r d  d e p a r t u r e  r e a s o n .  A s  

e x p l a i n e d  i n  Hansbrough,  and a s  q u o t e d  i n  r e s p o n d e n t ' s  answer 

b r i e f ,  t h i s  c o u r t  went o n  t o  e x p l a i n  that  e x c e s s i v e  f o r c e  is a 

v a l i d  r e a s o n  t o  d e p a r t  and c i t es  J e f f e r s o n  v. S t a t e ,  489 So.2d 

860 ( F l a .  1st DCA 1 9 8 6 ) ;  Harris v .  S t a t e ,  482 So. 2d 548 ( F l a .  4 t h  

DCA 1 9 8 6 ) ;  Sabb v. S t a t e ,  479 So.2d 845  ( F l a .  1st DCA 1 9 8 5 ) .  

Indeed ,  those l a t t e r  cases would h a v e  s c o r e d  v i c t i m  i n j u r y .  

N e v e r t h e l e s s ,  t h i s  c o u r t  h a s  c l e a r l y  s t a t e d  t h a t  such  a r e a s o n  t o  

d e p a r t  is  v a l i d .  Theref  ore, r e s p o n d e n t ' s  attempt t o  d i s t i n g u i s h  

Hansbrough is u n t e n a b l e .  

Respondent  a r g u e s  t h a t  i f  t h i s  c o u r t  does  uphold  the r e a s o n  

to  d e p a r t ,  t h e n  s u c h  a d e p a r t u r e  r e a s o n  s h o u l d  be similar  to t h e  

s t a n d a r d s  promulgated  under  s e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( h ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) ,  which allows the s tate  to  e s t a b l i s h  an  

a g g r a v a t i n g  f a c t o r  i n  a capi ta l  case tha t  the murder was h e i n o u s ,  

a t r o c i o u s ,  or c r u e l .  I f  s u c h  a s t a n d a r d  is used ,  p e t i t i o n e r  

would f i r s t  n o t e  t ha t  there were two murder weapons i n v o l v e d ;  a 



c o n c r e t e  b l o c k  and a b l o c k  o f  wood ( R  822, 827-828, 856-857, 963, 

9 6 9 ) .  The m e d i c a l  examiner  d e s c r i b e d  i n  d e t a i l  t h e  e x t e n t  and 

s e v e r i t y  of t h e  f a c e  and h e a d  i n j u r i e s  which p e t i t i o n e r  w i l l  n o t  

re i tera te  because  t h a t  i n f o r m a t i o n  is s u p p l i e d  i n  t h e  i n i t i a l  

b r i e f  ( R  962-963, 966-967).  The med ica l  examiner  d i d  t e s t i f y  

that t h e  c a u s e  of  d e a t h  w a s  due to t h e  m u l t i p l e  i n j u r i e s  to  t h e  

head ,  s k u l l  f r a c t u r e  and b r a i n  i n j u r i e s  ( R  9 6 9 ) .  P e t i t i o n e r  

s u b m i t s  t h a t  t h e  c i r c u m s t a n c e s  i n  t h i s  case are  s imilar  to t w o  

c a p i t a l  cases where t h i s  c o u r t  upheld  t h e  f i n d i n g  t h a t  t h e  

murders  were h e i n o u s ,  a t r o c i o u s  or c r u e l .  Heiney  v. S t a t e ,  447 

So.2d 210, 215-216 ( F l a .  1984)  ( s e v e n  t o  n i n e  blows t o  t h e  head  

w i t h  a claw hammer); Thomas v. S t a t e ,  456 So.2d 454, 457 ( F l a .  

1984)  (where t h e  v i c t i m  w a s  d i s c o v e r e d  unconsc ious ,  had  been 

s e v e r e l y  b e a t e n ,  k i cked  or b ludgeoned so that h i s  s k u l l  w a s  

f r a c t u r e d  i n  many p l a c e s  ) . A 1  though pet it i o n e r  s u b m i t s  t h a t  t h e  

s t a n d a r d  t o  d e p a r t  s h o u l d  n o t  be a s  h i g h  as t h e  s t a n d a r d  t o  f i n d  

t h i s  a g g r a v a t i n g  c i r c u m s t a n c e  i n  a c a p i t a l  case, even  i f  it is ,  

p e t i t i o n e r  s u b m i t s  that t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  p r e s e n t  

case would s u p p o r t  a f i n d i n g  t h a t  t h e  homic ide  w a s  committed i n  a 

h e i n o u s ,  a t r o c i o u s  or c r u e l  manner. 

@ These murder weapons d o  n o t  i n c l u d e  the mop h a n d l e  which w a s  
i n s e r t e d  i n t o  t h e  v i c t i m ' s  rectum ( R  858,  972) .  



CONCLUS ION 

WHEREFORE, pet it ioner moves t h i s  honorable court to  reverse 

the  F i f t h  Dis t r ic t  Court of Appeal's decision i n  McCall v .  S ta te ,  

503 So. 2d 1306 (Fla. 5th DCA 1987), and t o  uphold the departure 

reason promulgated by the t r i a l  court tha t  the  murder was 

excessively brutal ,  and t o  remand t h i s  cause back to  the d i s t r i c t  

court to  af firm the t r i a l  cour t ' s  departure sentence based upon 

the excessive b ru ta l i ty  or force i n  the commission of the 

homicide. 
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