
I N  THE 

ALBERT HESTER, 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

SUPREME 

R e s p o n d e n t .  

I 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

NORMA J .  MUNGENAST 
ASSISTANT ATTORNEY GENERAL 

DEPARTMENT OF LEGAL AFFAIRS 
THE CAPITOL 
TALLAHASSEE, FLORIDA 3 2 3 9 9 - 1 0 5 0  
( 9 0 4 )  488 -0600  

COUNSEL FOR RESPONDENT 



TABLE OF CITATIONS 

PRELIMINARY STATEMENT 

STATEMENT OF CASE AND FACTS 

SUMMARY OF ARGUMENT 

TABLE OF CONTENTS 

PAGE 

ii-iv 

1 

2-7 

8 -9  

ARGUMENT 

ISSUE I: IS THE HABITUAL OFFENDER 
STATUTE STILL OPERATIVE FOR THE PUR- 
POSE OF EXTENDING THE PERMISSIBLE 
MAXIMUM PENALTY AND IMPOSING A DEPAR- 
TURE SENTENCE BEYOND THE GUIDELINES? 10-18 

ISSUE 11: (RESTATED) THIS COURT SHOULD 
DECLINE TO REVIEW THE TRIAL JUDGE'S 
DETERMINATION THAT PETITIONER C)UALIFIED 
AS AN HABITUAL OFFENDER SINCE THAT ISSUE 
IS SEPARATE AND COLLATERAL TO THE CERTI- 
FIED QUESTION ON REVIEW. MOREOVER, PETI- 
TIONER'S ARGUMENT THAT THE STANDARD OF 
EVIDENCE FOR THE HABITUAL OFFENDER FINDING 
CONFLICTS WITH THE MISCHLER STANDARD OF 
EVIDENCE FOR DEPARTURE REASONS IS NOT PRE- 
SERVED FOR REVIEW IN THIS COURT. 1 9  

ISSUE 111: (RESTATED) THIS COURT SHOULD 
DECLINE TO REVIEW THE ISSUE OF WHETHER A 
TRIAL COURT'S STATEMENT THAT IT WOULD DE- 
PART FOR ANY ONE OF THE DEPARTURE REASONS 
GIVEN SATISFIES THE ALBRITTON STANDARD, 
INASMUCH AS THIS ISSUE IS COLLATERAL 
AND SEPARATE TO THE CERTIFIED QUESTION ON 
REVIEW. 26-31  

CONCLUSION 32 

CERTIFICATE OF SERVICE 32 



TABLE OF CITATIONS 

CASE 

Adams v. S t a t e ,  
376 So .2d  47 ( F l a .  1st DCA 1979)  

Agatone  v. S t a t e ,  
487 So.2d 1060 ( F l a .  1986)  

A l b r i t t o n  v.  S t a t e ,  
476 So.2d 158  ( F l a .  1985)  

A n s i n  v. T h u r s t o n ,  
1 0 1  So.2d 808 ( F l a .  1958)  

Daniels v. S t a t e ,  
492 So.2d 449 ( F l a .  1st DCA 1986)  

E u t s e y  v. S t a t e ,  
383 So.2d 219 ( F l a .  1980)  

Gay v. Canada Dry B o t t l i n g  Co . ,  
59 So.2d 788 ( F l a .  1952)  

Gr i f f i s  v. S t a t e ,  
497 So.2d 296 ( F l a .  1st DCA 1986)  

H e n d r i x  v. S t a t e ,  
475 So.2d 1218 ( F l a .  1985)  

Hester v. S t a t e ,  
503 So.2d 1342 ( F l a .  1st DCA 1987)  

Hester v. S t a t e ,  
503 So.2d 1346 ( F l a .  1st DCA 1987)  

Holmes v. S t a t e ,  
502 So.2d 1302 ( F l a .  1st DCA 1987)  

In F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  Re: 
S e n t e n c i n g  G u i d e l i n e s  ( R u l e s  3 .701  and  3 . 9 8 8 ) ,  

JC 1 2  F.L.W. 162  ( F l a .  A p r i l  2 ,  1987)  

Keys v. S t a t e ,  
500 So.2d 134 ( F l a .  1986)  

K i g a r  v. S t a t e ,  
495 So.2d 273 ( F l a .  5 t h  DCA 1986)  

7k J e n k i n s  v. S t a t e ,  385 So .2d  1356 ( F l a .  1980)  

ii 

PAGE 

24 

28 



CASE 

- ( c o n t i n u e d )  - 
PAGE 

Lee  v. S t a t e ,  
1 2  F.L.W. 80 ( F l a .  J a n u a r y  29 ,  1987) 

Lowry v. P a r o l e  and P r o b a t i o n  Com'n., 
473 So.2d 1248 ( F l a .  1985)  

Mangram v. S t a t e ,  
392 So.2d 596 ( F l a .  1st DCA 1981) 

McMillan v. P e n n s y l v a n i a ,  
- U.S. , 39 Cr.L.  3161 (1986) - 

Myers v. S t a t e ,  
499 So.2d 895 ( F l a .  1st DCA 1986) 

P a r k e r  v .  S t a t e ,  

J; 
406 So.2d 1089 ( F l a .  1981)  

S t a t e  v. M i s c h l e r ,  
488 So.2d 523 ( F l a .  1986)  

S t e i n h o r s t v .  S t a t e ,  
412 So.2d 332 ( F l a .  1982)  

The F l o r i d a  Bar Re: R u l e s  o f  C r i m i n a l  P r o c e d u r e  
( S e n t e n c i n g  G u i d e l i n e s , )  

482 So.2d 311 ( F l a .  1985)  

T i l l m a n  v. S t a t e ,  
471 So.2d 32 ( F l a .  1985)  

T r u s h i n  v. S t a t e ,  
425 So.2d 1126 ( F l a .  1983)  

Walker v. S t a t e ,  
473 So.2d 694 ( F l a .  1st DCA 1985) 

Weston v .  S t a t e ,  
452 So.2d 95 ( F l a .  1st DCA 1984)  

Whitehead v .  S t a t e ,  
498 So.2d 863 ( F l a .  1986)  

W i n t e r s  v. S t a t e ,  
500 So.2d 303 ( F l a .  1st DCA 1986) 

* S t a t e  v. M e s t a s ,  1 2  F.L.W. 127 a ( F l a .  March 1 2 ,  1987) 



OTHER : 

S e c t i o n  7 7 5 . 0 8 2 ( 3 ) ( b ) ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 2 ( 3 ) ( ~ ) ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 2 ( 3 ) ( d ) ,  F l o r i d a  S t a t u t e s  

S e c t i o n  775 .084 ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 4 ( 3 ) ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( a ) ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( a ) l ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( a ) 2 ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( a ) 3 ,  F l o r i d a  S t a t u t e s  

S e c t i o n  7 7 5 . 0 8 4 ( 4 ) ( e ) ,  F l o r i d a  S t a t u t e s  

a S e c t i o n  921 .001 ,  F l o r i d a  S t a t u t e s  

S e c t i o n  9 2 1 . 0 0 1 ( 6 ) ,  F l o r i d a  S t a t u t e s  

R u l e  3 .701 ,  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

R u l e  3 . 7 0 1 ( d ) ( 9 ) ,  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

R u l e  3 .701  ( d )  (10 )  , Committee N o t e ,  F l o r i d a  R u l e s  of 
C r i m i n a l  P r o c e d u r e  

R u l e  3 . 7 0 1 ( d ) ( 1 1 ) ,  F l o r i d a  R u l e s  of C r i m i n a l  P r o e c e d u r e  

A r t i c l e  V ,  3 ( b ) ( 4 ) ,  F l o r i d a  C o n s t i t u t i o n  

S e n a t e  B i l l s  35 ,  437,  894 ,  923- -Sec t ion  3  

S e n a t e  B i l l s  3 5 ,  437,  894 ,  923- -Sec t ion  4  

S e n a t e  S t a f f  A n a l y s i s  & Economic Impact  S t a t e m e n t  

House B i l l  1467 ,  S e c t i o n  6  

House B i l l  1467 ,  S e c t i o n  9  

L e t t e r  f rom P u b l i c  Defende r  L o u i s  F r o s t  t o  
Ch ie f  J u s t i c e  McDonald 

PAGE 

16  

1 6  



IN THE SUPREME COURT OF FLORIDA 

ALBERT HESTER, 

Petitioner, 

STATE OF FLORIDA, 

Respondent. 
/ 

CASE NOS. 70,349 and 
70,350 

RESPONDENT'S BRIEF ON THE PERITS 

PRELIMINARY STATEMENT 

Respondent, hereinafter referred to as the State, accepts 

Petitioner's preliminary statement and will use the designations 

set out therein. 



STATEMENT OF THE CASE AND FACTS 

The State accepts Petitioner's statement of the case and 

facts subject to the following pertinent additions and/or 

clarifications. 

After a two day trial on May 13-14, 1986, Petitioner was 

found guilty in Case No. 70,349 of attempted second degree murder 

with a firearm and robbery with a firearm. (R-1-69-70; T-1-12-277) 

Briefly, the facts elicited during the trial revealed that in the 

early morning hours of July 13, 1985, Petitioner and his brother 

left a night club and got in their car. Petitioner's brother was 

driving. As their vehicle approached three men who had also recently 

left the club, Petitioner jumped out of his brother's car. Petitioner, 

who was carrying a gun, ordered one of the three men, Anthony 

Darring, to "give it up." Seconds earlier, Darring had removed from 

his trunk a rifle that was wrapped in a towel and had placed it on 

the top of his car. Unprovoked, Petitioner then shot Darring in 

the face. A bullet was eventually removed from Darring's skull and 

he survived after one month of hospitalization. Petitioner also stole 

Darring's rifle. (T-1-40-46; 77-81; 94-95; 102-106) 

Approximately one month before the May, 1986 trial in Case 

No. 70,349, Petitioner was convicted in Case No. 70,350 of attempted 

robbery with a firearm, attempted second degree murder with a fire- 

arm, two counts of armed robbery and aggravated assault with a fire- 

arm. (R-11-97-102) The facts supporting these convictions indicate 

that on the morning of August 19, 1985, approximately one month 

after Petitioner shot Anthony Darring, Petitioner entered the business 

of North Florida Steel in Duval County. He sat in a chair in the 
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reception area of the business until a female employee, 

Diane Benysch, discovered him as she was returning from 

a staff meeting in Mr. Shiffert's office. Because Petitioner 

was slumped in the chair and appeared to be in pain, Diane turned 

toward Mr. Shiffert's office to seek assistance. At that 

point Petitioner grabbed her arm and pointed a.357 magnum pistol 

at her head. Diane's screams alerted Mr. Shiffert and he came out 

of his office. Petitioner demanded money and Shiffert informed him 

the establishment kept no cash except for each individual's personal 

monies. Petitioner then went into Mr. Shiffert's office and en- 

countered two more employees, Kurt Welch and Dan Parker. Petitioner 

then demanded money from everyone. Parker gave Petitioner all the 

bills in his wallet and Welch turned over his wallet. Mr. Shiffert 

recalled throwing cash on the floor. Petitioner pointed the gun at 

Mr. Shiffert and it clicked but did not fire. Petitioner then shot 

Mr. Shiffert in the stomach. Don Parker jumped Petitioner, struggled 

with him and succeeded in grabbing the pistol from Petitioner. At 

that point, Petitioner attempted to escape but was captured.(T-11-18- 

28, 34-42, 48-59, 64-73) 

On May 15, 1986, Petitioner appeared before the court for 

sentencing in both his cases. One guidelines scoresheet was prepared 

for all seven of Petitioner's offenses. Thetotalamount of points 

resulted in a recommended guideline range of 22-27 years. (R-1-95; 

R-11-128) 

Prior to imposing sentences on each of the offenses,the court 

reviewed Petitioner's presentence investigation report and took 

testimony on the issue of whether Petitioner was qualified as an 
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habitual offender. Information from the presentence investigation 

report and from certified copies of judgments and sentences and 

testimony from Don Pickett, an expert witness in fingerprint 

identification, established the following facts concerning Peti- 

tioner's most recent criminal record. In case no. 79-3040 CF 

Petitioner was placed on probation or community control on July 26, 

1979 on charges of burglary and two counts of grand theft. On 

October 12, 1981Petitionerwas placed on probation incase no. 81- 

6387 CF on a burglary charge. On April 1, 1983 probation was revoked 

in both cases andpetitionerwas sentenced to three concurrent four- 

year prison terms in case no. 79-3040 and to a three-year term in 

case no. 81-6387, to run concurrently with the sentences in case no. 

79-3040. (R-1-78-89; T-1-287-289, 292-304; R-11-108-119; T-11-243-45) 

With this information the State established under the habitual offender 

statute that Petitioner had been convicted of four felonies within 

five years of the date of the commission of the instantoffenses.(T- 

1-300-304-1; 'T-11-256-260) The State also urged the sentencing judge 

who had presided at both of Petitioner's recent trials to rely on the 

evidence presented in both of those trials and to conclude the com- 

munity needed protection from repeated violent acts by Petitioner. 

The trial judge determined Petitioner did qualify as an habitual 

offender, and in so concluding, made the following comments: 

I don't think anything is automatic contained in 
775.084. The mere factor of a prior felony con- 
viction within five years is not in and of itself 
obviously sufficient to classify the defendant as 
an habitual offender. I can think of a multitude 
of scenarios, where it might be grand theft and the 
defendant might be convicted of grand theft again 



and it's not necessary for protection of the 
public necessarily that he be treated as an 
habitual offender. There are the two elements 
involved in that, one is the prior conviction 
which obviously this Court is satisfied that 
those requirements have been met by the intro- 
duction of the two prior felony convictions in 
1983. With regard to the second element, if ever 
a case presented itself to this Court wherein 
it would appear necessary for the protection 
of the public from a further criminal activity 
of the defendant, Albert Hester, this must be in 
two cases where it's -- I guess amazing would be 
a good word --  that we did not have the death or 
permanent disability or disfigurement or injury 
to either of the victims involved in these cases. 
Based upon the evidence adduced at the trial there 
appeared to be no reason, no valid reason for the use 
of a firearm or using the firearm during the commission 
of the felony. There was no resistance offered that 
I can tell from the evidence by the victims involved. 
The crimes for which he was committed or convicted 
or found guilty of robbery could have, as far as I 
could tell, have been completed without the use of 
a firearm and the shooting of two innocent victims. 
It's just amazing that neither of them, as I said 
are either dead or permanently disabled or disfigured. 
This would appear to be a classic case where this 
defendant needs to be treated as an habitual offender 
for the protection of the public from further criminal 
activity, Mr. Hester has demonstrated on at least 
two occasions a willingness and a quickness with the 
use of firearms against other people, I would have 
a difficult time sleeping and feeling I would be 
derelict in my duties to the people of Duval County 
and the State of Florida to allow Mr. Hester to be on 
the streets for any length of time whatsoever because 
I consider that while he may be mentally unstable to 
some degree, he certainly did not meet the criteria 
for being incompetent, and combining those factors 
with his obvious willingness to use firearms, he 
constitutes a clear and present danger to everybody 
on the street as far as I'm concerned. Consequently, 
pursuant to the dictates of Florida Statute 775.084, 
I'm going to classify him in each of the two cases 
under the requirements of those statutes and find 
that the proof as offered satisfies the requirements 
of that statute. 

The trial judge entered a written order reflecting his decision 



t o  t r e a t  Pe t i t i one r  as  an hab i tua l  offender which s t a t ed :  

1. The Defendant here in  has previously 
been convicted of four ( 4 )  f e lon ies  within 
f i v e  (5 )  years of t he  date  of t he  commission 
of t he  offenses i n  the  above-styled cause, t o  w i t :  

a .  Case No.: 79-3040 CF - Burglary, 
Grand Theft and Grand Thef t ;  

b.  Case No.: 81-6387 CF - Burglary, 
Apri l  1 ,  1983. 

2 .  It i s  necessary fo r  t he  protec t ion  of t he  
public  t o  sentence the  Defendant t o  an extended 
term. 

Pursuant t o  t he  habi tua l  ogfender s t a t u t e ,  the  maximum sentence 

f o r  a l l  seven of the  fe lon ies  which were before the  judge f o r  sen- 

tencing was extended, f i v e  of which were extended from a term of 

t h i r t y  years t o  l i f e ,  one from f i f t e e n  years t o  t h i r t y  years and the 

other  one from f i v e  years  t o  ten years .  These sentences were imposed 

a l l  t o  run concurrent with each o ther .  (R-1-92-94-R-11-120-127) 

In  addi t ion  t o  preparing t he  habi tua l  offender o rder ,  the  judge 

prepared and f i l e d  a wr i t t en  statement of reasons f o r  departure from 

the  sentencing guidel ines .  The judge j u s t i f i e d  h i s  "departure" on 

t he  following bas i s  : 

1. As s e t  f o r t h  by separa te  Order, the  Defendant 
has been declared a hab i tua l  felony offender by 
t h i s  Court. 

Brady v.  S t a t e ,  547 So.2d 544 (F la .  2d DCA 1984). 

2 .  The Defendant i s  a career  cr iminal  and i s  non- 
r e h a b i l i t a t i v e .  The Defendant's cr iminal  h i s t o ry  
contained i n  t he  presentence inves t iga t ion  repor t  
ind ica tes  an escala ted  pa t t e rn  of c r imina l i ty  s ince  
1983. The Defendant i s  cur ren t ly  24 years o ld ,  which 
ind ica tes  p r i o r  cr iminal  a c t i v i t y  s ince  age 1 2  years ,  
and continues through t he  current  offenses by which he 
s tands convicted. 
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The Court finds that any one of the reasons set 
forth well-constitutes clear and convincing 
reasons for exceeding the recommended guidelines 
sentence. 



SUMMARY OF ARGUMENT 

The S t a t e  submits t h e  Habitual  Offender Act has been n e i t h e r  

j u d i c i a l l y  repealed by Whitehead, i n f r a  o r  l e g i s l a t i v e l y  repealed 

by t h e  passage of t h e  Sentencing Guidelines Act. Recent l e g i s l a t i v e  

e f f o r t s  b u t t r e s s  t h e  S t a t e ' s  argument t h a t  t h e  l e g i s l a t u r e  has 

always intended t h e  two s t a t u t e s  t o  coex i s t .  In  t h e  case sub - 
j u d i c e ,  the  f i v e  mandatory l i f e  sentences imposed pursuant t o  t h e  

h a b i t u a l  offender  s t a t u t e  d i d  not  c o n s t i t u t e  a  depar ture  sentence 

s ince  a  mandatory sentence takes  precedence over a  recommended 

guide l ines  range. Moreover, t h e  t e n  year  sentence d id  not  c o n s t i t u t e  

a  depar ture  sentence a s  i t  was w e l l  below t h e  22-27 range. F i n a l l y ,  

t h e  t h i r t y  year  sentence c o n s t i t u t e d  a  t h r e e  year depar ture  and t h e  

t r i a l  cour t  c i t e d  c l e a r  and convincing reasons ( e s c a l a t i n g  p a t t e r n  

of c r iminal  conduct, unscored juven i l e  of fenses)  t o  support  t h a t  

departure .  Although t h e  t r i a l  cour t  v i o l a t e d  Whitehead by re ly ing  

on P e t i t i o n e r ' s  h a b i t u a l  offender  s t a t u s  a s  a  reason f o r  depar ture ,  

i t  i s  c l e a r  beyond a  reasonable doubt t h a t  t h e  t r i a l  judge would 

have imposed the  same t h i r t y  year sentence i f  only one reason was 

held t o  be v a l i d .  Even i f  A l b r i t t o n ,  i n f r a  was n o t  met, a  remand 

would be use less  a s  P e t i t i o n e r ' s  f i v e  l i f e  sentences run concurrent 

wi th  h i s  t h i r t y  year  sentence.  

The S t a t e  urges t h i s  Court t o  dec l ine  t o  review t h e  second 

and t h i r d  i s s u e s  inasmuch as  they a r e  both separa te  and c o l l a t e r a l  

t o  t h e  c e r t i f i e d  quest ion on review. To r o u t i n e l y  accept  c o l l a t e r a l  

i s s u e s  i n  sentencing guide l ines  cases  w i l l  only r e v e r t  t h e  d i s t r i c t  



0, court's function to that of an intermediate court of appeal and 

will result in a condition far more detrimental to the general 

welfare and speedy and efficient administration of justice than 

that which the district court system was designed to remedy. 

In the event this Court entertains both issues, the State 

submits neither argument warrants a reversal. Petitioner's contention 

that the trial judge failed to make specific findings of fact as 

to why Petitioner's enhanced sentence was necessary for the pro- 

tection of the public is not supported by the record. The trial 

judge relied on the facts in both trials to conclude Petitioner 

demonstrated a willingness and quickness to use firearms against 

other people. This finding of fact is sufficient to support the 

habitual offender determination. Finally, the State submits it is 

clear beyond a reasonable doubt that the trial judge would have 

imposed the same sentence given only one valid reason. Consequently, 

Petitioner's sentences should be affirmed. 



ISSUE I 

IS THE HABITUAL OFFENDER STATUTE 
STILL OPERATIVE FOR THE PURPOSE 
OF EXTENDING THE PERMISSIBLE 
MAXIMUM PENALTY AND IMPOSING A 
DEPARTURE SENTENCE BEYOND THE 
GUIDELINES? 

Petitioner argues that this Court repealed the Habitual 

Offender Act in Whitehead v. State, 498 So.2d 863 (Fla. 1986), 

contrary to the First District's opinions below in Hester v. State, 

503 So.2d 1342 (Fla. 1st DCA 1987) and Hester v. State, 503 So.2d 

1346 (Fla. 1st DCA 1987) and contrary to other decisions from that 

court. See, Myers v. State, 499 So.2d 895 (Fla. 1st DCA 1986); Win- 

ters v. State, 500 So.2d 303 (Fla. 1st DCA 1986); and Ho.lmes v. 

State, 502 So.2d 1302 (Fla. 1st DCA 1987). In each of the afore- 

mentioned cases, the First District correctly limited Whitehead 

to the only issue that was before th&s Court, i.e., that a finding of 

habitual felony offender status pursuant to section 775.084 is no 

longer viable as a reason to depart from the sentencing guidelines 

in light of this Court's holding in Hendrix v. State, 475 So.2d 1218 

(Fla. 1985). The First District continues to maintain that Whitehead 

did - not repeal the Habitual Offender Act or claim that it had no 

legal operation within the Sentencing Guidelines Act. 

The State submits the First District's interpretation of 

Whitehead is correct. Nothing in the majority opinionofWhitehead 

repealed the Habitual Offender Act. Only Justice Overton in his 

dissent concluded that was the effect of the majority opinion. 

Furthermore, the Guidelines Act itself recognizes the interrelationship 

of the Habitual Offender Act in Rule 3.701(d)(10) and the Committee 



Note t h e r e t o  which provides :  

( d ) ( 1 0 )  I f  an o f f ende r  i s  convic ted  under an 
enhancement s t a t u t e ,  t h e  r e c l a s s i f i e d  degree  
should be used a s  t h e  b a s i s  f o r  s co r ing  t h e  
primary o f f e n s e  i n  t h e  a p p r o p r i a t e  ca tegory .  
I f  t h e  o f f ende r  i s  sentenced under s e c t i o n  
775.084 ( h a b i t u a l  o f f e n d e r ) ,  t h e  maximum 
a l lowable  sen tence  i s  inc reased  a s  provided by 
t h e  ope ra t ion  of  t h a t  s t a t u t e .  I f  t h e  s en t ence  
imposed d e p a r t s  from t h e  recommended sen tence ,  t h e  
p r o v i s i o n s  of  paragraph (d )  ( 1 l ) s h a l l  apply.  

I n  t h i s  C o u r t ' s  most r e c e n t  amendments t o  t h e  sen tenc ing  g u i d e l i n e s  

r u l e s ,  no changes were made t o  any p o r t i o n  of  t h i s  Committee Note. 

I n  F l o r i d a  Rules of Criminal  Procedure Re: Sentencing Guidel ines  

(Rules 3.701 and 3.988) 12 F.L.W. 162,  166 ( F l a .  A p r i l  2 ,  1987) .  

I f  t h e  Habi tua l  Offender Act w a s  j u d i c i a l l y  r epea l ed  by Whitehead 

s u r e l y  t h i s  Court would have seen f i t  t o  d e l e t e  from t h e  sen tenc ing  

g u i d e l i n e s  r u l e s  any r e f e r e n c e  whatsoever t o  t h e  h a b i t u a l  o f f ende r  

s t a t u t e .  By l eav ing  i n  r e f e r e n c e s  t o  t h i s  Act ,  t h i s  Court has  

evidenced i t s  i n t e n t i o n s  t o  l i m i t  Whitehead t o  i t s  on ly  ho ld ing :  a  

de fendan t ' s  h a b i t u a l  o f f ende r  s t a t u s  cannot s e r v e  a s  a reason  f o r  

d e p a r t u r e .  

I n  a d d i t i o n  t o  t h i s  Cmr-t - ' s  r e c e n t  i n d i c a t i o n  t h a t  t h e  Habi tua l  

Offender Act s t i l l  e x i s t s ,  t h e  Pub l i c  Defender f o r  t h e  Fourth  J u d i c i a l  

C i r c u i t  of F l o r i d a  has  a l s o  taken  t h e  p o s i t i o n  t h a t  t h e  Act i s  s t i l l  

v i a b l e .  I n  a  l e t t e r  w r i t t e n  t o  Chief J u s t i c e  McDonald, Louis F r o s t  

s t a t e d  t h e  P u b l i c  Defender ' s  p o s i t i o n  on t h e  r a m i f i c a t i o n s  of  Whitehead. 

We a g r e e ,  f o r  t h e  most p a r t ,  w i th  t h e  F l o r i d a  
Supreme C o u r t ' s  r e c e n t  d e c i s i o n  i n  Whitehead 
[ c i t a t i o n  o m i t t e d ] ,  w i t h  r ega rd  t o  i t s  determ- 
i n a t i o n  t h a t  t h e  p rov i s ion  of  t h e  Habi tua l  
Offender Act cannot  o p e r a t e  a s  an a l t e r n a t i v e  
t o  g u i d e l i n e s  sen tenc ing .  The op in ion  i s  w e l l  
reasoned on t h a t  p o i n t .  

We do t a k e  i s s u e ,  however, t o  t h e  apparen t  dictum 



in Whitehead to the effect that there no 
longer is reason for the Habitual Offender 
Act to exist. We believe that the Habitual 
Offender Act is still viable (and should be 
utilized) in those instances in which the 
presumptive guidelines range in a particular 
case exceeds the total statutory maximums for 
the offenses charged. In such an instance, an 
extended term can be sought under the Act to 
impose a sentence within the presumptive 
guidelines range. Such an interpretation 
would be consistent with both the guidelines 
system and the Habitual Offender Act, since an 
individual whose guidelines range exceeds the 
statutory maximum would in most instances, almost 
certainly fall within anyone's interpretation 
of an individual for whom an extended term is 
necessary for protection of the public. 

(Appendix at 1-3). 

Finally, the State submits the House and Senate's most recent 

bills, which are clearly responsive to the controversies spurned by 

the suggested implications of the Whitehead decision, are indicative 

of what the legislature intended originally with respect to the 

interrelationship between the habitual offender statute and the 

sentencing guidelines. See, Lowry v. Parole and Probation Commission, 

473 So.2d 1248 (Fla. 1985); Parker v. State, 406 So.2d 1089 (Fla. 

1981); Gay v. Canada Dry Bottling Co., 59 So.2d 788 (Fla. 1952). 

As this Court stated in Lowry, "the court has the right and duty in 

arriving at the correct meaning of a prior statute, to consider sub- 

sequent legislation." - Id. The following bills buttress the State's 

argument that the Habitual Offender Act still exists. -- See also, 

State v. Mestas, 12 F.L.W. 127 (Fla. March 12, 1987). 

In section 3 of Senate Bills 35, 437, 894 and 923, the Senate 

has recommended the following addition to section 775.084, the 

habitual offender statute: 



( 4 ) ( e )  A sen tence  imposed under t h i s  s e c t i o n  
i s  n o t  s u b j e c t  t o  t h e  sen tenc ing  g u i d e l i n e s  
p re sc r ibed  i n  chap te r  921. When a  defendant  
i s  found t o  be  an h a b i t u a l  fe lony  o f f e n d e r ,  t h e  
t r i a l  c o u r t  may impose an extended term of impr i s -  
onment up t o  t h e  maximum pe r iods  s e t  f o r t h  i n  
t h i s  s e c t i o n .  

(Appendix a t  5 )  Page Pour of t h e  Sena te  S t a f f  Analysis  and Economic 

Impact Statement e x p l a i n s  t h e  purpose of t h i s  r e v i s i o n :  

The e f f e c t  of t h i s  p rov i s ion  i s  t o  r e v e r s e  t h e  
Whitehead d e c i s i o n  mentioned e a r l i e r ,  concerning 
t h e  h a b i t u a l  o f f ende r  s t a t u t e .  This  language 
c l a r i f i e s  t h a t  t h e  s t a t u t e  was no t  preempted by 
g u i d e l i n e s .  Pursuant  t o  t h i s  p r o v i s i o n ,  sen tences  
i s s u e d  under t h e  h a b i t u a l  o f f ende r  s t a t u t e ,  s .  
775.084, P . S . ,  a r e  n o t  s u b j e c t  t o  t h e  sen tenc ing  
g u i d e l i n e s .  When a  c o u r t  determines  t h a t  a  defen- 
dan t  should be sentenced a s  an h a b i t u a l  fe lony  o f f en -  
d e r .  t h e  t r i a l  c o u r t  mav i m ~ o s e  a  term of i m ~ r i s o n -  

J 

ment up t o  t h e  maximum pe rmi t t ed  under s .  775.084. 

(Appendix a t  13)(emphasis  added) Sec t ion  9  of House B i l l  1467 l i k e w i s e  

adds t o  s e c t i o n  775.084, subsec t ion  ( 4 ) ( e )  which provides  t h a t  " [ a ]  

sen tence  imposed under t h i s  s e c t i o n  i s  n o t  s u b j e c t  t o  t h e  sen tenc ing  

g u i d e l i n e s  p re sc r ibed  under s .  921.001" (Appendix a t  18-20) While 

n e i t h e r o f t h e s e  b i l l s  have y e t  become law, they do i n d i c a t e  t h e  

l e g i s l a t u r e ' s  disagreement w i t h  t h e  Whitehead " impl ica t ion"  t h a t  t h e  

sen tenc ing  g u i d e l i n e s  preempted t h e  Hhbi tua l  Offender Act .  Of cou r se ,  

i f  t h e s e  b i l l s  do become law, then  pursuant  t o  t h e  s t a t u t o r y  con- 

s t r u c t i o n  r u l e s  enunc ia ted  i n  Gay,supra;  Lowry, sup ra ;  and Pa rke r ,  

sup ra ,  t h i s  Court must cons ide r  t h e  f a c t  t h a t  t h e  l e g i s l a t u r e ' s  

i n t e n t  i n  adding t h a t  s e c t i o n  t o  t h e  Habi tua l  Offender Act was only 

i n d i c a t i v e  of  what i t  in tended  i n i t i a l l y .  

Based on t h i s  Cour t ' s  r e c e n t  r e f u s a l  t o  d e l e t e  from t h e  sen tenc ing  

g u i d e l i n e s  r e f e r e n c e s  t o  t h e  h a b i t u a l  o f f ende r  s t a t u t e ,  based on 



Public  Defender Louis F r o s t ' s  p o s i t i o n  i n  h i s  l e t t e r  t o  Chief 

J u s t i c e  McDonald, and based on t h e  proposed add i t ions  t o  t h e  

h a b i t u a l  offender  s t a t u t e  t h a t  a r e  pending l e g i s l a t i v e  approval,  

t h e  S t a t e  submits t h e  F i r s t  D i s t r i c t ' s  l i m i t a t i o n  of Whitehead 

i s  c o r r e c t .  The Habitual Offender Act was not  l e g i s l a t i v e l y  

repealed by t h e  enactment of t h e  sentencing guide l ines  nor j u d i c i a l l y  

repealed i n  Whitehead. 

P e t i t i o n e r  argues i n  another por t ion  of h i s  b r i e f  t h a t  t h e  

two s t a t u t e s  a r e  " i r reconciably  incons is ten t"  because t h e  burden of 

proof f o r  departure  reasons ,  (proof beyond a  reasonable doubt) i s  

much higher  than t h e  burden of proof requi red  t o  e s t a b l i s h  t h a t  i t  

i s  necessary f o r  t h e  p ro tec t ion  of t h e  publ ic  t o  sentence t h e  

defendant t o  an extended term of imprisonment (preponderance of 

t h e  evidence) .  I f  t h e r e  i s  any c o n f l i c t  i n  t h e  two s t a t u t e s ,  t h e  

S t a t e  r e s p e c t f u l l y  submits t h e  c o n f l i c t  did not  emanate from t h e  

l e g i s l a t u r e ,  but  from t h i s  Cour t ' s  dec is ion  i n  S t a t e  v .  Mischler ,  

488 So.2d 523 (F la .  1986).  The l e g i s l a t u r e  s e t  the  preponderance 

of t h e  evidence s tandard f o r  t h e  h a b i t u a l  osfender s t a t u t e ,  but  was 

s i l e n t  a s  t o  t h e  burden of proof requi red  t o  e s t a b l i s h  c l e a r  and 

convincing departure  reasons.  5 775.084(3)(d) ,  F la .  S t a t .  (1985).  

It should be noted here  t h a t  t h e  United S t a t e s  Supreme Court has  

approved t h e  preponderance of evidence burden of proof i n  a  sentencing 

proceeding and i n  doing so noted t h a t  sentencing cour ts  have tra- 

d i t i o n a l l y  heard evidence and found f a c t s  without any prescr ibed  burden 

o f  proof a t  a l l .  McMillan v .  Pennsylvania, U.S. , 39 CrL 3161, 



Rather than take  an approach cons i s t en t  wi th  the  h a b i t u a l  

offender  s t a t u t e ,  t h i s  Court r e j e c t e d  t h e  preponderance of 

evidence s tandard f o r  t h e  guide l ines  depar tures .  Mischler,  supra ,  

I n  response t o  Mischler,  both t h e  House and Senate have introduced 

b i l l s  f o r  l e g i s l a t i v e  approval which make t h e  two burdens of proof 

c o n s i s t e n t .  Sect ion 4 o f t h e  Senate B i l l  amends sec t ion  921.001 t o  

s t a t e  " the  l e v e l  of proof necessary t o  e s t a b l i s h  f a c t s  supporting 

a  departure  from a  recommended o r  permit ted sentence under t h e  

guide l ines  i s  a  preponderance of t h e  evidence." (Appendix a t  6 )  

Likewise, sec t ion  6  of t h e  House B i l l  would add t o  s e c t i o n  921.001(6) 

a  provis ion  s t a t i n g  " [ £ ] a c t s  upon which t h e  depar ture  sentence i s  

based s h a l l  be e s t ab l i shed  by a  preponderance of the  evidence." 

(Appendix a t  18) Again, these  r e v i s i o n s ,  i f  approved by the  l e g i s l a t u r e ,  

a r e  i n d i c a t i v e  of t h e  l e g i s l a t u r e ' s  o r i g i n a l  i n t e n t ,  a d  t h e r e f o r e ,  

b u t t r e s s  t h e  S t a t e ' s  pos i t ion  t h a t  t h e  l e g i s l a t u r e  intended f o r  t h e  

sentencing guide l ines  and h a b i t u a l  offender  s t a t u t e s  t o  be cons i s t en t  

wi th  each o the r .  Lowry, supra;  Gay, supra;  Parker ,  supra.  

Having es tab l i shed  t h a t  t h e  hab i tua l  offender  s t a t u t e  s t i l l  

e x i s t s  and should s t i l l  e x i s t ,  t h e  quest ion remains i n  what context  

does t h e  s t a t u t e  s t i l l  e x i s t .  The S t a t e  maintains i t  i s  s t i l l  f u l l y  

operable;  however, one 's  h a b i t u a l  offender  s t a t u s  cannot serve  a s  a  

reason t o  impose a  departure  sentence.  See Committee Note ( d ) ( 1 0 ) .  

As evidenced by Louis F r o s t ' s  l e t t e r  t o  J u s t i c e  McDonald, some 

pub l i c  defenders a t  l e a s t  agree t h a t  t h e  Habitual Offender Act " i s  

s t i l l  v i a b l e  (and should be u t i l i z e d )  i n  those ins tances  i n  which t h e  

presumptive guide l ines  range i n  a  p a r t i c u l a r  case exceeds t h a t  t o t a l  



s ta tutory maximums for the offenses charged." Thus, i t  appears 

the  public defenders are i n  agreement with the S ta te  and the 

F i r s t  D i s t r i c t ' s  opinions i n  Myers, supra; Winters, supra; and 

Holmes, supra. While the  f ac t s  - sub judice a re  d i f fe ren t  from the 

Myers, Winters and Holmes scenario,  the Sta te  s t i l l  submits use of 

the habitual  offender s t a t u t e  was proper i n  t h i s  context.  

In the ins tan t  case,  the guidelines range fo r  a l l  seven felonies 

was 22-27 years.  Pe t i t ioner  was convicted of a  t o t a l  of f ive  f i r s t  

degree fe lon ies ,  one second degree felony and one th i rd  degree felony. 

Were i t  not for  Pe t i t i one r ' s  habitual  offender s t a t u s ,  the court could 

only have imposed a  maximum of t h i r t y  years on the  f ive  f i r s t  degree 

fe lon ies ,  a  maximum of f i f t e e n  years on the second degree felony and 

a  maximum of f i v e  years on the th i rd  degree felany. 5 5  775.082(3)(b),  

( c )  and ( d ) .  Once concluding Pe t i t i aner  was an habitual  offender,Commit- 

tee Note(d) ( 1 0 )  triggered i n  and the maximum allowable sentence was 

t o  be increased as provided by operation of section 775.084(4). With 

respect t o  the  f ive  f i r s t  degree fe lon ies ,  the court was required by 

s t a t u t e  t a  sentence Pet i t ioner  t o  f i ve  l i f e  sentences. Section 775.084 

( 4 ) ( a ) l  provides tha t  the  court sha l l  sentence a  habitual  offender 

i n  the  case of a  felony of the  f i r s t  degree fo r  l i f e .  See, Walker - v.  

S ta te ,  473 So.2d 694, 698 (Fla.  1 s t  DCA 1985) wherein the F i r s t  

D i s t r i c t  correctly held tha t  a  sentence imposed pursuant t o  775.084 

( 4 ) ( a ) l ,  where the  defendant has been convicted of a  f i r s t  degree 

felony, i s  a  "mandatary sentence." 

Since the f ive  l i f e  sentences imposed were mandatory sentences, 

Rule 3.701(d)(9) applied and not Rule 3 . 7 0 1 ( d ) ( l l ) ,  the l a t t e r  being 



the rule requiring clear and convincing reasons for departure. 

Rule 3.701(d)(9) provides: 

For those offenses having a mandatory penalty, 
a scoresheet should be completed and the guide- 
lines sentence calculated. If the recommended - 
sentence is less than the mandatory penalt 
the mandatory . -  - .  sentence takes precedence. zi 
the guidelines sentence exceeds the mandatory 
sentence, the guideline sentence should be - 

imposed. 

Under the aforementioned provision of the sentencing guidelines, 

because the mandatory sentence of life exceeds the recommended 

sentence of 22-27 years, the mandatory sentence of life had to 

be imposed. Consequently, no reasons for the "departure" from the 

recommended sentence were required. Even if the mandatory provision 

did not apply, the State submits Petitioner's escalating pattern of 

criminal activity provided a clear and convincing reason to depart 

from the recommended range and impose life sentences. (See Issue 

111, infra) 

Section 775.084(4)(a)2 permitted the trial judge to impose the 

thirty year sentence on the second degree felony. Unlike subsection 

(4)(a)l, subsection 4(a)2 does not mandate a thirty year sentence; it 

merely permits a judge to impose a sentence "for a term of years not 

exceeding 30." - Sub judice, the trial judge imposed the non-mandatory 

thirty year sentencewhich constituted a three year departure from 

the recommended range. In this situation, Rule 3.701(d)(ll) did 

apply and the court properly relied upon Petitioner's escalating 

pattern of criminal activity to depart from the guideline range.(See 

Issue 111, infra). 

Finally, section 775.084(4)(a)3 permitted the trial judge to 

impose the ten year sentence on the third degree felony. Again, this 



section was not mandatory; rather it allowed the judge to impose 

a sentence "for a term of years not exceeding 10." The imposition 

of this ten year sentence did not constitute a departure from 

the 22-27 recommended guideline range, and therefore, did not 

require departure reasons. 

In sum, the State submits the Habitual Offender Act was intended 

to coexist with the sentencing guidelines and the recent House and 

Senate Bills reflect that original intention. In the case sub judice 

the 30 year sentences which were extended to life sentences pursuant 

to the habitual offender statute were imposed pursuant to Rule 3.701 

(d)(9), dealing with mandatory sentences. The 15 year sentence which 

was extended to thirty years constituted a departure sentence and was 

supported by clear and convincing reasons. (Issue 111, infra) Finally, 

the five year sentence which was extended to ten years did not con- 

stitute a departure,md therefore, did not need reasons for departure. 

As long as the thirty year departure sentence was supported by reasons 

other than Petitioner's habitual offender status and as long as the -- 

Albritton standard was met, Whitehead was not violated. This Court 

should affirm Petitioner's sentences and in doing so confirm the 

viability of the Habitual Offender Act as a statute consistent with 

and coexistant with the Sentencing Guidelines Act. 



ISSUE I1 (Restated) 

THIS COURT SHOULD DECLINE TO REVIEW 
THE TRIAL JUDGE'S DETERMINATION THAT 
PETITIONER QUALIFIED AS AN HABITUAL 
OFFENDER SINCE THAT ISSUE IS SEPARATE 
AND COLLATERAL TO THE CERTIFIED 
QUESTION ON REVIEW; MOREOVER, 
PETITIONER'S ARGUMENT THAT THE 
STANDARD OF EVIDENCE FOR THE HABITUAL 
OFFENDER FINDING CONFLICTS WITH THE 
MISCHLER STANDARD OF EVIDENCE FOR 
DEPARTURE REASONS IS NOT PRESERVED 
FOR REVIEW IN THIS COURT. 

In Issue 11, Petitioner first contends that the State 

offered no evidence other than Petitioner's prior record on 

which the court could make a specific finding that the protection 

of the public required that Petitioner be sentenced to an 

a extended term of imprisonment. The State submits that by 

raising this issue counsel for Petitioner is attempting to 

bootstrap an issue that is separate and collateral to the 

certified question on review and which could never come before 

this Court were it not for the certification of Issue I. 

Article V, Section 3(b)(4) of the Florida Constitution 

provides that the Supreme Court: 

May review any decision of a district 
court of appeal that passes upon a question 
by it to be of great public importance. . . 

This Court has construed this provision to mean "once the case 

has been accepted for review . . . ,  this Court may review any 
issue arising in the case that has been properly preserved 

and properly presented. I I Tillman v. State, 



0 
(Fla.1985). In so concluding, however, this Court in the past 

has not been unmindful of the need to avoid the usurpation 

of the district courts' constitutional function as courts of 

final jurisdiction. Specifically in Trushin v. State, 425 

So.2d 1126 (Fla.1983), this Court stated: 

While we have the authority to entertain 
issues ancillary to those in a certified 
case, Bell v. ;State, 394 So.2d 979 (Fla. 
19811, we recognize the function of 
district court; as courts of final 
jurisdiction and will refrain from using 
that authority unless those issues 
affect the outcome of the petition after 
review of the certified question. 

Id. at 1130. - 

The reason why the district courts of appeal were ever 

created was due to the great volume of cases reaching this 

e Court and the consequent delay it caused in the administration 

of justice. As this Court stated in Ansin v. Thurston, 101 

So.2d 808,810 (Fla.1958) and reiterated in Jenkins v. State, 

385 So.2d 1356,1357 (Fla.1980), "[ilt was never intended that 

the district courts of appeal should be intermediate courts." 

The State respectfully submits that in the case - sub judice 

counsel for Petitioner is attempting to utilize the district 

court as an intermediate court by raising issues in this Court 

far outside the scope of what the district court certified 

as a question of great public importance. Due to the voluminous 

number of sentencing guidelines cases clogging the district 

courts as well as this Court, the State strongly urges this 

Court to exercise its jurisdictional discretion narrowly in 



this case as well as in all sentencing guidelines cases and to 

decline to review an issue that does not have a jurisdictional 

basis standing by itself. To routinely accept review of issues 

such as the one - sub judice will create the problem former 

Justice Drew foresaw as early as 1958, many years before the 

sentencing guidelines appeals ever began to congest the court 

dockets : 

To fail to recognize that [district courts] 
are courts primarily of final appellate 
jurisdiction and to allow such courts to 
become intermediate courts of appeal would 
result in a condition far more detrimZii3 
to the eeneral welfare and the s~eedv and 

.# 

efficient administration of justice than 
that which the system was designed to 
remedy. 

Ansin, supra at 810, guoted in Jenkins, supra at 1358. (emphasis 

added). 

Accordingly, the State submits this Court should respect 

the First District's conclusion in its capacity as a court 

of final jurisdiction and decline to consider Petitioner's 

contention that the trial court erred in concluding there was 

sufficient evidence in which it could make a specific finding 

that the protection of the public required that Petitioner 

be sentenced to an enhanced penalty. In the event this Court 

decides to entertain this issue, however, the State makes the 

following argument in support of the trial court's findings. 

Petitioner contends the trial judge erred in sentencing 

him as an habitual offender on grounds that he failed to make 

specific findings of fact as to why Petitioner's enhanced sentence 



was necessary for the protection of the public. Petitioner 

also claims such a finding could not have been made from the 

evidence that was introduced by the State at the habitual offender 

hearing. The State disagrees and responds that not only did 

the sentencing judge have adequate evidence from which he could 

make the statutory finding as required by 5775.084, Fla.Stat., 

but indeed, the judge did make the specific finding as to why 

the enhanced sentence was necessary for the protection of the 

public. 

Concerning the evidence relied upon by the sentencing 

judge, the record on appeal does not support Petitioner's con- 

tention that the only evidence the trial judge had before him 

was the State's evidence introduced at the May 15, 1986, hearing 

and the information contained in the PSI report. Even a cursory 

examination of the record would reveal that the trial judge 

relied and considered more than that. During the May habitual 

offender hearing the record reflects that the State requested 

the court to consider the evidence it had introduced at Petitioner's 

jury trials (which verdicts placed him before the sentencing 

court) when determining whether the extended sentence was necessary 

for the protection of the public, and in fact, the court did 

exactly that (T I 304-305, 308; T I1 260-261,264). Thus, to 

accept Petitioner's argument,which obviously insinuates that 

the State was required to start anew at the habitual offender 

hearing,and show that Petitioner was a danger to society because 

of the violent nature of the crimes he committed would have 

not only turned such a hearing into a mini-trial but indeed 



it would have amounted to a pure and simple waste of everyone's 

time, particularly when as here, Petitioner and his counsel 

were present at the trial proceedings and were therefore afforded 

ample opportunity to confront the State witnesses, and both 

the presiding judge at the trials and the sentencing judge 

were one and the same. 

In regard to the trial judge's finding that the enhanced 

sentence was warranted for the protection of the public, the 

record indicates with clarity the underlying facts that prompted 

the judge to so conclude. The judge's comments at the sentencing 

hearing appear on pages four and five of this brief and a review 

of his comments indicate that this was not a case where the 

trial judge concluded, as Petitioner strongly claims, that 

because he "had a felony record he should be deemed an habitual 

offender." (Petitioner's Brief at 15). This was a case where 

the trial judge well understood his duties under $775.084 and 

as such, went beyond Petitioner's felony record to make the 

specific findings that because of Petitioner's "obvious willingness 

and quickness with the use of firearms against other people," 

"he constituted a clear and present danger to everybody on 

the street." Clearly such specific findings are sufficient 

on their face to have induced the trial judge to find that 

the extended term was necessary in the instant case. Weston 

v. State, 452 So.2d 95,96 (Fla.lst DCA 1984). Indeed , the 

First District held so in the following portion of its opinion in 

the above-styled causes: 
23 



The trial court stated that appellant had 
demonstrated a willingness and quickness 
to use firearms against other people. The 
court predicated its finding on the fact 
that on two separate occasions, appellant 
had robbed at gunpoint several victims, two 
of whom he had seriously wounded, apparently 
without provocation. The record supports 
the trial court's finding, notwithstanding 
that in the second robbery, when appellant 
shot the unarmed victim, the victim was 
going for appellant's gun. The two robberies 
occurred within five weeks of each other. 
From the above facts, it is clear that the 
trial court stated sufficient underlying facts 
to support its determination that an extended 
prison term was necessary for the protection 
of the public. Section 775.084(3), Florida 
Statutes (1985); Winters v. State, 500 So.2d 
303 (Fla.lst DCA 1986). 

Hester v. State, 503 So.2d 1342,1344 (Fla.lst DCA 1987). - See 

also, Hester v. State, 503 So.2d 1346 (Fla.lst DCA 1987). 

Given the fact that the transcript of the sentencing 

proceeding reflects the underlying facts and circumstances 

that prompted the trial judge to find that the extended sentence 

was necessary for the protection of the public, Petitioner's 

sentence should be affirmed. - See Eutsey v. State, 383 So.2d 

219 (Fla.1980); Mangram v. State, 392 So.2d 596 (Fla.lst DCA 

1981); Adams v. State, 376 So.2d 47 (Fla.lst DCA 1979). 

Petitioner next argues even if the evidence was sufficient, 

the facts supporting a habitual offender determination should 

be proven - not by a preponderance of the evidence, but by the 

more stringent guidelines standard,proof beyond a reasonable 

doubt. [Petitioner's Brief at citing to State v. Mischler, 

488 So.2d 523 (Fla.1986)]. Petitioner concludes the facts 

did not meet the Mischler standard of proof. 



e When this Court stated in Tillman, supra, that it could 

review any issue in a case once accepted for review, it expressly 

excluded issues that were not properly preserved and properly 

presented. - Id. at 34-35. Citing to the familiar case of Steinhorst 

v. State, 412 So.2d 332 (Fla.1982), this Court reiterated in 

Tillman that 

[i]n order to be preserved for further 
review by a higher court, an issue must 
be presented to the lower court and the 
specific legal argument or ground to be 
argued on appeal or review must be part 
of that presentation if it is to be 
considered preserved. 

Id. at 35. Petitioner's arguments on pages sixteen and seventeen - 
of his brief were never presented to the trial court and never 

addressed by the First District and, therefore, should not 

a be considered by this Court. Moreover, even if a "reasonable 

doubt" standard of proof applied to habitual offender determi- 

nations, the State submits the trial judge's reliance on facts 

that ultimately resulted in Petitioner's seven felony convictions 

were facts proven beyond a reasonable doubt. 



ISSUE 111 

(RESTATED) THIS COURT SHOULD DECLINE 
TO REVIEW THE ISSUE OF WHETHER A TRIAL 
COURT'S STATEMENT THAT IT WOULD DEPART 
FOR ANY ONE OF THE DEPARTURE REASONS 
GIVEN SATISFIES THE ALBRITTON STANDARD, 
INASMUCH AS THIS ISSUE IS COLLATERAL AND 
SEPARATE TO THE CERTIFIED QUESTION ON 
REVIEW. 

Counsel for Petitioner is again bootstrapping an issue that 

the First District Court of Appeal did not certify to this Court 

and which does not relate in any way whatsoever to the question the 

First District did certify, i.e., Issue I. As previously noted by 

the State in Issue 11, supra, this Court does have the authority 

to review any issue once a case is properly before it; however, 

this Court has in earlier cases pledged to recognize the function of 

district courts as courts of final jurisdiction and to refrain from 

using that authority unless the issues affect the outcome of the 

petition after review of the certified question. Trushin, supra 

at 1130. -- See also Lee v. State, 12 F.L.W. 80, 82 n.1 (Fla, January 29, 

1987). Whether the alleged'boiler plate" language used by trial 

judges in their written orders satisfies Albritton has no impact on 

the outcome of this case. Accordingly, the State urges this Court to 

respect the First District's conclusion in its capacity as a court of 

final jurisdiction and decline to consider this issue. 

In the event this Court addresses this third issue, the State 

makes the following arguments'cin support of the First District's 

affirmance of Petitioner's departure sentence. 

The First District approved Petitioner's "escalating pattern of 

criminal activity" as a valid departure reason, and that reason has 



a 
been upheld by this Court in Keys v. State, 500 So.2d 134 

(Fla. 1986). The district court also refused to address a 

departure reason based on unscored juvenile offenses since the 

presentence investigation report was not included in the record 

on appeal. Three other reasons were rejected by the First District: 

Petitioner's status as an habitual offender, the judge's charact- 

erization of Petitioner as a career criminal, and the judge's 

conclusion Petitioner was nonrehabilitative. The district court 

then made the following analysis pursuant to Albritton: 

In addition to its written reasons for departure, 
the trial court stated the following: 
This court finds that any one of the reasons 
set forth well constitutes clear and con- 
vincing reasons for exceeding the recommended 
guidelines sentence. 

The trialcourt made its position even clearer at the 
sentencing hearing as indicated by the following 
statement: 
I would have a difficult time sleeping and 
feeling [sic] I would be derelict in my 
duties to the people of Duval County and 
the State of Florida to allow Mr. Hester 
to be on the streets for any length of time 
whatsoever . . .  he constitutes a clear and 
present danger to everybody on the streets 
as far as I 'm concerned. 

From the above language and the evidence contained 
in the - record - - - on appeal, we are . - persuaded - -  beyond - a 
reasonable doubt that the trial court would im~ose 
the same sentence if any of the above six reasons 
were found to be valid. Albritton v. State, 476 So. 
2d 158 (Fla. 1985). Since a~~ellant's "escalating 
pattern .of criminality1' is a' clear and convincing'& 
reason for departing from the guidelines, we affirm 
the sentence. 

(Emphasis added) Hester, supra at 1345-46. 

Petitioner first argues that because the habitual offender 

determination was rejected as a valid departure reason, pursuant to 

Mischler, supra, his sentences must be reversed for resentencing. 



e 
Petitioner argues that Mischler altered Albritton to that extent. 

The State submits this argument is without merit. See Daniels v. 

State, 492 So.2d 449 (Fla. 1st DCA 1986), wherein the First 

District correctly noted that it could be implied from this Court's 

disposition in Agatone v. State, 487 So.2d 1060 (Fla. 1986) that 

Mischler was not intended by this Court to modify the Albritton 

test. 

Petitioner next alleges error because the trial court used 

"boiler plate" language that it would depart for any one reason. 

The State is not unmindful of this Court's recent disapproval of 

a proposed sentencing guidelines provision which would have allowed 

the use of what this Court termed "boiler plate" language in sentencing 

departure orders to the effect that a departure sentence would still 

be imposed even if some reasons were invalid. See, The Florida Bar 

Re: Rules of Criminal Procedure, 482 So.2d 311, 312 (Fla. 1985). In 

rejecting the proposed amendment, this Court reasoned that "[t] here 

is too great a temptation to include this phraseology in all departure 

sentences and we do not believe it appropriate to approve boiler plate 

language. The trial judge must conscientiously weigh relevant factors 

in imposing sentences; in most instances an improper inclusion of an 

erroneous factor affects an objective determination of an appropriate 

sentence". - Id. 

The State agrees that a rule allowing such language would perhaps 

encourage some trial courts to utilize the finding more often than 

was appropriate. The State nevertheless asserts that a workable 

balance can be struck by requiring a case-by-case determination to 



ensure that the trial court's use of such language does not 

violate Albritton. Judge Barfield's concurring opinion in 

Griffis v. State, 497 So.2d 296 (Fla. 1st DCA 1986) supports 

the State's position. 

Judge Barfield has recognized "the possibility that some 

trial judges may be tempted to include such a statement in all 

departure sentences," nevertheless, he has correctly concluded that 

... in some cases it is reasonable for the 
trial judge to conclude, after conscien- 
tiously weighing the relevant factors in 
his decision to depart, that his decision 
would not be affected by elimination of one 
or more of several reasons for departure. A 
statement such as the one made by the trial 
judge in this case must be coupled with such a 
careful determination. 

Griffis, supra at 298. To ensure that the trial court's language 

is based upon a case-by-case approach and is not standard boiler 

plate language utilized without regard to the facts before the court, 

Judge Barfield suggests that the following review should be undertaken 

by appellate courts : 

The issue should be determined in a b articular 
case not merely upon scrutiny of theA language 
used, but upon anevaluation of the record to see 
whether it reflects a carefully considered judgment 
of the trial judge that he would have departed as 
he did even if the im~ermissible reasons were omitted. 

Id. at 296. (emphasis added) - 

The same reasoning employed by Judge Barfield was likewise 

set out by Judge Orfinger in Kigar v. State, 495 So.2d 273 (Fla. 

5th DCA 1986). There, concluding that the trial judge's determination 

that he would have departed for any one of his departure reasons was 

appropriate, Judge Orfinger, writing for the majority, stated: 



We see  no purpose t o  be served by sending 
t h e  case back and asking t h e  t r i a l  judge 
i n  e f f e c t ,  t o  t e l l  us i f  he  r e a l l y  meant 
what he s a i d .  The supreme cour t  r ecen t ly  
disapproved t h e  use of "bo i l e r  p la te ' '  l an -  
guage i n  departure  sentences t o  t h e  e f f e c t  
t h a t  a  depar ture  sentence would s t i l l  be 
imposed even i f  some reasons were i n v a l i d ,  
s e e ,  The F lo r ida  Bar Re: Rules of Criminal 
Procedure,  482 So.2d 311, 312 (F la .  1985) ,  
but we do no t  be l i eve  t h a t  the  supreme cour t  
intended t o  p r o h i b i t  t r i a l  judges from making 
such a  f inding  on an indiv idual ized  case by 
case b a s i s .  See Brown v .  S t a t e ,  481 So.2d 
1271 5 5 t h r e  t h e  record 
i n d i c a t e s ,  a s  i t  does he re ,  t h a t  t h e  t r i a l  
i u d ~ e  consc ient ious lv  weighed t h e  r e l evan t  
f a c t o r s  i n  i m ~ o s i n e  sentence and i n  c o n c l u d i n ~  
t h a t  a  non-s ta te  p r i son  sanct ion  was inappro- 
p r i a t e ,  and t h a t  he would have departed f o r  any 
v a l i d  reason, and where he says so i n  h i s  o rde r ,  - - 
we should give t h e  order  due deterence.  The 

U 

- language used here  was not  a  "bo i l e r  p la t e"  
p rov i s ion  i n  a  p r i n t e d  order .  This was a type- 
w r i t t e n  order  s ~ e c i f i c a l l v  D r e ~ a r e d  f o r  t h i s  
case ,  and t h e  sentencing dialogue c l e a r l y  
i n d i c a t e s  t h a t  t h e  t r i a l  judge, i n  t h e  exe rc i se  
of h i s  sentencing d i s c r e t i o n ,  bel ieved t h a t  a  - 
d e ~ a r t u r e  sentence was necessarv and i u s t i t i e d .  

I d .  a t  276-277. (Emphasis supp l i ed ) .  - 

Accordingly, cont rary  t o  t h e  concerns expressed by P e t i t i o n e r ,  

n e i t h e r  t h e  a p p e l l a t e n o r t h e  t r i a l  jud ic ia ry  has thus f a r  demonstrated 

t h a t  they a r e  making any attempt t o  circumvent t h e i r  r e s p o n s i b i l i t i e s  

pursuant t o  Albr i t ton .  The Albr i t ton  s tandard i s  s t i l l  met by t h e  

a p p e l l a t e  cour t  when i t  does not  simply cease i t s  review with recog- 

n i t i o n  of t h e  t r i a l  c o u r t ' s  f ind ing  t h a t  e l iminat ion  of any i n v a l i d  

reasons f o r  depar ture  would not  a f f e c t  t h e  c o u r t ' s  dec is ion  t o  d e p a r t ,  

but goes on t o  e s s e n t i a l l y  apply A l b r i t t o n ' s  reasonable doubt s tandard 

by conducting a  conscient ious review of t h e  record t o  ensure t h a t  the  

t r i a l  c o u r t ' s  f ind ing  was s p e c i f i c a l l y  made with regard t o  t h e  

ind iv idua l  case before  i t .  In  t h e  case  - sub j u d i c e ,  a f t e r  reviewing 



the evidence in the record and the trial judge's comments -- 

at the sentencing hearing, the First District was convinced 

beyond a reasonable doubt that the trial court's written 

statement reflected a carefully considered judgment of the 

trial judge that he would have departed as he did even if the 

impermissible reasons Qarticularly the habitual offender reason) 

were omitted. Thus, Petitioner's argument in the case sub judice - 

that the Albritton standard was not met due to the language used 

in the written order completely ignores the other factors in the 

record that give credence to the State's position that the judge 

really meant what he said when he wrote that one valid reason 

would justify the same departure sentence. It was clear beyond all 

reasonable doubt to the appellate court below that the trial judge 

would impose the same sentence with only one valid reason. This 

Court should approve that conclusion if it addresses this issue at 

all. 



CONCLUSIQN 

Based on the foregoing the State respectfully requests 

this Court to affirm Appellant's seven sentences. 
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